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JUDGES 



OF THE UNITIÎD STATl'S CIRCUIT COURTS OF APPHALS AND DISTRICT COURTS 
AND COURT OF APPFALS OF THE DISTRICT OF COLUMBIA 



FIRST CIRCUIT 

Hon. OLIVER WBNDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. GEORGE H. BINGIIAM, Circuit Judge Manclaester, N. H. 

Hon. CHARLES F. JOHNSON, Circuit Judge Portland, Me. 

Hon. GEORGE W. ANDBRSON, Circuit Judge Boston, Mass. 

Hon. CLARENCB HALB, District Judge, Maine Portland, Me. 

Hon. JAMES M. MORTON, Jr., District Judge, Massacliusetts Doston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littletou, N. H. 

Hon. ARTHUR L. liROWN, District Judge, Rhode Islaud Providence, R. I 

SECOND CIRCUIT 

Hon. LOUIS D. BRANDEIS, Circuit Justice Washington, D. C. 

Hon. HENRY G. WARD, Circuit .Judge New York, N. T. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. CHARLES M. HOUGH, Circuit Judge New York, N. Y. 

Hon. MARTIN T. MANTON, Circuit Judge New York, N. Y. 

Hon. BDWIN S. THOMAS, District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS I. CHATFÎELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. BDWIN L. GARVIN, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. FRANK COOPER, District Judge, N. D. New York' Schenectady, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District .)U(li;e, S. D. New York New York, N. Y. 

Hon. JOHN CLARK KNOX, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWE, District Judge, Vermont Burlington, Vt. 

THIRD CIRCUIT 

Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburgh, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllmington, Del. 

Hon. THOMAS G. HAIGHT, Circuit Judge^ Jersey City, N. J. 

Hon. J. WARREN DAVIS, Circuit Judgyi Trenton, N. J. 

Hon. HUGH M. MORRIS, District Judge, Delaware Wllmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. CHARLES F. LYNCH, District Judge, New Jersey Newark, N. J. 

Hon. J. WARREN DAVIS, District Judge, New JarseyS Trenton, N. J. 

Hon. JOSEPH L. BODINE, District Judge, New Jersey* Trenton, N. J. 

Hon. J. WHITAKBR THOMPSON, District Judge, B. D. PennsylYania...Phlladelpliia, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, B. D. Pennsylvanla Phlladelphla, Pa. 

Hon. CHARLES B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvanla Pittsburgh, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanla Pittsburgti, Pa. 

' Appointed June 3, 1920. ' Appolnted Circuit Judge, June 2, 1920. 

^Resigned May 31, 1320. * Appointed June 2, 1920. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETEE C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHARLES A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carollna Wiison, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carollna Greensboro, N. C. 

Hon. EDWIN Y. WEBB, District Judge, W. D. North Cirolina Charlotte, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Hon. HENRY H. WATKINS, District Judge, W. D. S. C Andersen, S. C. 

Hon. BDMUND WADDILL, Jr., District Judge, E. D. Virginia Rlchmond, Va. 

Hou. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Philippl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.... Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. RICHARD W. WALKER, Circuit Judge '. Huntsville, Ala. 

Hon. NATHAN P. BRYAN, Circuit Judge'' Jacksonville, Fia. 

Hon. ALBXANDBR C. KING, Circuit Judge' Atlanta, Ga. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Aiabama....Montgoniery, Ala. 

Hon. WILLIAM I. GRUBB, District Judge, N. D. Alabama Birmingliaiu, Ala. 

Hon. ROBERT T. ERVIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WILLIAM B. SHEPPARD, District Judge, N. D. p'iorida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia' Atlanta, Ga. 

Hon. SAMUEL H. SIBLEY, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. BEVERLY D. EVANS, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUFUS B. POSTER, District Judge, E. D. Louislana New Orléans, La. 

Hou. GEORGE W. JACK, District Judge, W. D. Louisiana Shreveport, La. 

Hon. EDWIN R. HOLMES, District Judge, N. and S. D. Mississippi Jackson, Miss. 

Hon. W. LEE ESTES, District Judge, E. D. Texas Texarkana, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. JAMES CLIPTON WILSON, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. DUVAL WEST, District Judge, W. D. Texas San Antonio, Tex. 

Hon. JOSEPH C. HUTCHBSON, Jr., District Judge, S. D. Texas Houston, Tex. 

Hon. WILLIAM R. SMITH, District Judge, W. D. Texas El Paso, Tex. 

SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. LOYAL E. KNAPPEN. Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mieh. 

Hon. MAURICE H. DONAHUË, Circuit Judge Columbus, Ohlo. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisviile, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, B. D. Mlchigan Détroit. Mioh. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. MicUigan Grand Rapids, Mich, 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. D. C. WESTBNHAVER, District Judge, N. D. Ohlo Cleveiand, Ohlo. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo Columbus, Ohlo. 

Hon. JOHN W. PBCK, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. Knoxville, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JOHN H. CLARKE, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Goshen, Ind. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, lU. 

Hon. SAMUEL ALSCHULER, Circuit Judgo Chicago, 111, 

' Appointed Aprll 23, 1920. « Appointed May 24, 1920. ' Died March 14, 102O, 



JUDGES OB' THE COURTS .VU 

(263 F.) 

Hon. EVAN A. EVANS, Circuit Judge Baraboo, Wis. 

Hon. GEORGE T. PAGE, Circuit Judge Peoria, 111. 

lion. KENESAW M. LANDia. District Judge, N. D. Illinois Chicago, 111. 

lion. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. EOUIS FITZHENRY, District Judge, s. U. Illinois Peoria, 111. 

Hon. GEORGE W. B.N'GLISH, District Judge, B. D. Illinois DanviUe, 111. 

lion. ALBERT U. ANDERSON, District Judge. Indiana Indlanapolis, Ind. 

lion. i'BRDINAND A. GEIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

lion. ARTHUR L. SANBORN, Di.strict Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Wasliington, D. 0. 

Hon. WALTER H. SANBORN. Circuit Judge St. Paul, Minn. 

Hon. WIDEIA-M C. HOOK, Circuit Judge LeavenworUi, Kan. 

lion. WALTER I. SMITH, Circuit Judge Council Bluffs, lowa. 

lion. JOHN E. CARDANU, Circuit Judge Washington, D. C. 

Hon. KIMBROUGH STONE, Circuit Judge Kansas City, Mo. 

Hon. JACOB TUIEBER, District Judge, B. D. Arkausas Eittle Roct, Ark. 

Hon. EllA.XK A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

lion. HENRY T. REED, District Judge, N. D. lowa Cresco. lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minueapolis, Minn. 

Hou. CHARLES B. FARIS, Di.strict Judge, E. D. Missouri st. Louis, Mo. 

Hon. ARUA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

lion. ÏHOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, .\ebraska Omaha, Neb. 

Hon. COLI.M NEBLETT, District Judge, New Mexico Santa Fé, N. M. 

Hon. CHARLES P. AMIDON, District Judgo, North Dakota Fargo, N. D. 

lion. ROBEitï L. WILLIAMS, District Judge, E. D. Oklahonia Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklaboma Guthrie, CM. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls. S. D. 

Hon. TILLMAN D. JOHNSON, District Judge. Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH "McKBNNA, Circuit Justice Washington, D, C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WILLIAM W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. HUNT, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM H. SAWTELLE, District Judge, Arizona Tucson, Ariz. 

Hon. BENJAMIN F. BLEUSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TKIPPET, District Judge, S. D. California Los Angeles, Cal. 

Hon. WILLIAM C. VAN FLEBT, District Judge, N. D. Caliloruia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal. 

Hon. FilANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEORGE M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, B. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington ïacoma, Wash. 

Hon. JEREMIAH NBTERER. District Judge, W. D. Washington Seattle, Wash. 

COURT OF APPEALS OF DISTRICT OF COLUMBIA 

Hon. CONSTANTINE J. SMYTH, Chief Justice Washington, D. C. 

Hon. CHARLES H. ROBB. Assooiate Justice Washington, D. C. 

Hou. JOSIAH A. VAN ORSDEL, Associate Justice Washington, D. C. 
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HOWENSTINE et al. v. UNITED STATES. 

(CIrcnIt Court of Appeals, Ninth Circuit. February 2, 1920. Rehearlng Denied 

April 5, 1920.) 

No. 3302. 

1. INDICTMENT and information iS=391(1) — No NECESSITT or CHAKGING WILL- 

FTILNESS UNLESS AN ELEMENT OF OFFENSE. 

It is the gênerai rule that it Is net necessary to charge that the of- 
fense was committed willfully, unless the statute deflniag the same makea 
willfulness an élément thereof. 

2. InDICTMENT and information <S=>91(3) ^"FBLONIOtrSLT" AND "TJNLAWrUL- 

LY" EQUIVALENT TO "WILLFULLT." 

Words which import an exercise of the wlU, such as "feloniously" and 
"uiilawfully," wlll supply the place of the word "willfully" in an indict- 
Hient. 

[Ed. Note. — ^For other définitions, see Words and Phrases, First and 
Second Séries, Feloniously; UnlawfuUy; Willful.] 

3. INDICTMENT AND INFOEMATION <®=>91(3) NOT NECE8SABT TO USE WOBD "WILL- 

FUL." 

Where the facts alleged necessarily Import willfulness, the failure to 
use the word is not fatal to the Indiotment. 

4. Aemt AND NAVT ®=340 — What constitutes attempting to incite dislot- 

ALTT in "MILITABT SERVICE" STATED. 

To constitute the offense of attempting to incite disloyalty and refusai 
of duty in the military service, within Espionage Act, tit. 1, | 3 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), it is not necessary that 
the persons against whom défendants' activities were directed should 
hâve been mustered into the military service, but it is sufflcient if they 
■were within the provisions of the Conscription Act (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, §§ 2044a-2044k), or were or might be subject to mili- 
tary service. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Military Service.] 

igssFoi other cases see same toplc & KEY-NUMBSB In ail Key-Numbered Digesta & Indexe* 
263 F.— 1 
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5. C0>"SPIBACY iS=>43(5) — UNNECESSARY TO ALLEGE IIOW OVEET ACTS WOULD AT- 

FECÏ OBJECT OF CONSPIBACY. 

In an indictment for coiisplracy, it is not necessary to allège tlie man- 
ner in which the overt acts charged would tend to elïect tlie object of the 
conspiracy; the purpose of su eh allégations being to show tbat soniething 
was done with intent to carry the conspiracy into elïect. 

6. AkMY and NAVY tÊ=»40 OtHEE SEDITIOTJS STATEMENTS ADMISSIBLE TO SIIOW 

INTENT. 

In a prosecution for attempt to incite disloyalty and refusai of duty 
In the military service, évidence of statements made by dt^fendant before 
the entrance of the United States into the war held admissible as tending 
to sliow the then slate of mind and feeling of défendant. 

7. Criminal law '©=5429(1) — Official record op draft examination admis- 

sible IN prosecution fob inciting reftjsal op military dttty. 

The oflicial record of examinations of a draftee, as showing prima 
fade the grounds on which he was re.ieete<l, hélâ, admissible on a trial 
for attempting to incite refusai of duty in the military service by so treat- 
Ing the eyes of said draftee and others as to cause détective vision and 
conséquent rejection. 

8. Criminal law iS3=>413 (1) — ^Défendants' loyal statements inadmissible in 

prosecution for inciting disloyalty. 

In a prosecution for attempting to incite disloyalty and refusai of 
duty in the military service, évidence of the expression of loyal sentiments 
by défendants held properly excluded. 

In Error to the District Court of the United States for the Southern 
Division of the Southern District of California; Benjamin Bledsoe, 
Judge. _ 

Criminal prosecution by the United States against Frank P. Howen- 
stine and Idell Kennedy. Judgment of conviction, and défendants 
bring error. Affirmed. 

The plaintififs in error were indicted for violation of the provisions of the 
Espionage Act (Act June 1,5, 1917, c. 30, 40 Stat, 217). The Indictmeut oon- 
tained tbree counts. Howeustine was found guilty as charged In the second 
count. Kennedy was found guilty as charged in the first and second counts. 
lie Roy, wbo was indicted vntli them, was found not guilty on ail the counts. 

The Indiotment, in brief, charged in the first count that the défendants un- 
lawfully and felonlously conspired, comblned, confederated, and agreed to- 
gether to commit the offense of unlawfully, felonlously, and willfully causing 
and attempting fo cause insubordination, disloyalty, snd refusa] of duty in 
the military and naval forces of the United States when the United States 
was at war, through and by means of sollcitmg persons toonumerous to men- 
tion, who were subject to and might be subject to service in the military and 
naval forces of the United States, to go to an ocullst and optician and be fltted 
wlth eyeglasses that would so impair tlicir vision and pliyslcal condition 
that they would theroby be rejected and discliarged frorn service in said 
military and naval forces, and by also advlsing said persons that the Président 
of the United States wns an Englishman, and that he and the United States 
were fighting England's battles, which said solicitation and advice were de- 
signed and intended to cause and to attempt to cause Insubordination, dis- 
loyalty, and refusai of duty in the said military and naval forces, and failnre 
and refusai on the part of said available persons to enllst therein when the 
United States was at war, and another offense against the United Stateis, to 
wlt, the offense of unlawfully, felonlously, and willfully, by and through the 
means last aforesaid, of obstructing the recruiting and enlistment service of 
the United States when the United States was at war, to the injury of the 
service of the United States. 

One overt act charged under the tîrst count was that tlie défendant Kennedy, 
on or about November 5, 1917, advised one John S. PuUen that the Président 

®=3For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests à Indexes 
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of the United States was an Ens;llsliman, that he and tlie mllltary and naval 
forces of the United States were figliting Eiigland's battles, and tliat tlie 
United States was figliting for an unjust cause; sald Pullen belng tlien and 
tliere, as tlie défendant well knew, duly registered imder the Aet of May 18, 
3917 (Comp. St lï)18, Corap. St. Ann. Supp. 1919, §§ 20-14a-2044k), aud not in 
any ^yise exempt thei-efrom. Another overt act alleged was that on or about 
Novenibcr 12, 1917, the défendant Kennedy solicited John S. Pullen to pré- 
sent himself, when drafted, to the défendant Howenstine, for the purpose of 
having the latter fit eyegUisses to Pullen's eyes, so as to impair his vision 
and physical condition, so that he would thereby he rejected and discliarged 
from service in the military establishment of the United States; he being 
then and tliere, as tlie défendant Kennedy well knew, duly registered under the 
Act of Congress of IMay 18, 1917, and not exempt in any wise from service. 
The Uilrd overt act was that the défendant Kennedy, on or about December 29, 
1917, made statenients to George F. Simpson sirailar to those which she had 
made to Pullen ; said Simpson being then and there, as said défendant well 
knew, duly registered under the Act of Congress of May 18, 1917, and not 
exempt, etc. The fouith o-vert act was that on or about December 29, 1917, the 
défendant Kennedy solicited Simpson to présent himself to the défendant 
Ho^venstine for the same purpose and under the same circumstanccs as are 
charged in regard to Pullen. The fiftli overt act was that on or about Novem- 
ber 2, 1917, the défendant Howenstine fltted to the eyes of Joseph Le Roy a 
pair of glasscs for tlie purjwse of so impairing, his vision and physical condi- 
tion that he would thereby be discharged and rejected from the military es- 
tablishment of the United States by the examining physieian and surgeon there- 
of at Camp Lewis, state of Washington ; I^ Roy being then and there, as How- 
enstine well knew, duly registered under the Act of May 18, 1917, and the proc- 
lamation of the Président pursuant thereto, and not in any wise by law 
exempt from senice. 

The second count of the indlotment charged that the défendants did on or 
about Koveraber 2, 1917, knowingly, wlllfully, aud unlawfuUy cause and at- 
tempt to cause insubordination, disloyalty, mutiny, and refusai of duty in the 
military and naval forces of the United States when the United States was 
at war, in that they did fit, olitain, sell, supply, and furnish to the said Le Roy 
a pair of eyeglasses for the purpose of so impairing his vision and physical 
condition that he would thereby be re.1ected and discharged from the military 
establishment of the United States by the examining physieian and surgeon of 
said establishment at Camp I^ewis, state of Washington, which said fltting, 
obtaining, selling, supplying. and furnishing said eyeglasses was designed and 
intended to cause insubordination, disloyalty, mutiny, and refusai of duty in the 
military and naval forces of the United States when the United States was 
at war; said I^e Roy being then and there, as said défendants well knew, duly 
registered under the Act of May 18, 1917, and the iiroclamation of the Prési- 
dent, and not in any wise by law exempt from military 'service. 

A. I. McCormick, G. C. De Garmo, and Davis & Rush, ail of Los 
Angeles, Cal, for plaintifï in error Kennedy. 

Frank Dominguez, W. H. Dehm, and Paul W. Schenck, ail of Los 
Angeles, Cal., for plaintiff in error Howenstine. 

Robert O'Connor, U. S. Atty., and W. Fleet Palmer and Gordon 
Lawson, Asst. U. S. Atty., ail of Los Angeles, Cal. 

Before GILBERT, MORROW, and liUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above)_. [1-3] 
Demurrers were interposée! to the indictment, and error is assigned to 
the orders of the court overruling the same. It is contended that the 
fîrst count is fatally defective for the reason that the conspiracy and 
the overt acts set forth are not alleged to hâve been willful. To this 



4 2(13 FEDERAL KEPORTEU 

it is sufficient to say that the définition of the offense of conspiracy un- 
der which the défendants vvere indicted does not contain the word 
"willful," or any provision to indicate that it was the intention of Con- 
gress to make wiHfulness an ingrédient of the offense. The indictment 
in the first count does, however, charge that the conspiracy was entered 
into unlawfully and feloniously, and each of the overt acts is alleged to 
hâve been done in pursuance of said unlawful and felonious conspiracy, 
and it is charged that the conspiracy was to commit the offense of un- 
lawfully, feloniously and willfully causing and attempting to cause in- 
subordination, etc. It is the gênerai rule that it is not necessary to 
charge that the offense was done willfully, unless the statute defining 
the same makes wiHfulness an élément thereof ; and it is also generally 
held that words which import an exercise of the will, such as "felo- 
niously" and "unlawfully," will supply the place of the word "willful- 
ly." Flint V. Corn., 81 Ky. 186, 23 S. W. 346; Aikman v. Com., 18 S. 
W. 937, 13 Ky. Law Rep. 894 ; State v. Robbins, 66 Me. 324 ; Harding 
v. State, 94 Ark. 65, 126 S. W. 90; Halley v. State, 108 Ark. 224, 158 
S. W. 121. And this court has held that, where the facts alleged neces- 
sarily import wiHfulness, the failure to use the word is not fatal to 
the indictment. Van Gesner v. United States, 153 Fed. 46, 82 C. C. A. 
180 ; Holsman v. United States, 248 Fed. 193, 160 C. C. A. 271. 

[4] The contention is made that the acts charged in the indictment 
as means for carrying ont the conspiracy were directed wholly to per- 
sons who were not in the service of the United States, and that there- 
fore .such acts could not tend to create insubordination, disloyalty, mu- 
tiny, and refusai of duty in the military and naval forces of the United 
States. But it was not necessary that the persons against whom the 
defendant's activities were directed should hâve been mustered into 
the military service of the United States. It is sufficient if they were 
within the provisions of the Conscription Act and subject to call. 

Goldstein v. United States, 258 Fed. 908, C. C. A. — ; Coldwell 

v. United States, 256 Fed. 805, C. C. A. - — . 

We find no merit in the contention that the first count is defective 
for failure to charge that the défendants conspired to commit any 
spécifie acts. The count charges in clear terms a conspiracy to cause 
insubordination, disloyalty, and refusai of duty in the military and 
naval forces of the United States, "and this through and by means of 
soliciting persons," etc. The gist of the offense was the conspiracy, 
and it was not necessary to specify the means by which it was intend- 
ed to accomplish the resuit. A conspiracy may be criminal, even if no 
means were agreed upon specifically. Frohwerk v. United States, 249 
U. S. 204, 39 Sup. Ct. 249, 63 U. Ed. 561. 

Nor do we find the first count defective in its charge of conspiracy 
to obstruct the recruiting and enlistment service of the United States, 
to the injury of that service. It is objected that there is no allégation 
that the persons to whom disloyal statements were made as charged 
were registered, or of âge to require registration, or of an âge to qualify 
them to enlist. But the indictment charges that they were persons 
"who were subject to and might be subject to" service in the military 
and naval forces of the United States, and that is sufficient. Rhuberg 
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V. United States, 255 Fed. 865, 167 C. C. A. 185 ; Schenck v. United 
vStates, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470. 

Sonie of the foregoing considérations apply also to the grounds of 
demurrer to the second count. It is said that that count is defective 
for its failure to charge that the défendants performed or attempted 
toperform any acts "to the injury of the service of the United States." 
It was not necessary that it shoiild contain that allégation. The charge 
is that they caiised and attempted to cause insubordination, disloyalty, 
etc., in the military and naval forces when the United States was at war. 
In so charging it followed the language of the statute, which was 
sufficient, The manner in which they committed the offense is set 
forth, and the act charged, Vk^hich is that they did in fact give to a man 
registered under the Act of May 18, 1917, a pair of eyeglasses to be 
used to impair his vision, so that he would be rejected from service, 
was an act which unciuestionably would tend to cause disloyalty on his 
part and refusai of military duty. 

[5] It is objected that the overt acts charged are not sufficient to 
render criminal the alleged conspiracy to obstruct the recruiting and 
enlistment service. But such is not the office of the overt act, when 
pleaded in a conspiracy indictment. Its purpose is to show that the 
scheme of the criminal conspiracy was not abandoned, but that some- 
thing was done to carry it into effect ; and it was unnecessary to al- 
lège the manner in which the overt acts would tend to effect the object 
of the conspiracy. Houston v. United States, 217 Fed. 852, 133 C. C. 
A. 562; Gruher v. United States, 255 Fed. 474, 166 C. C. A. 550; De 
Lacey v. United States, 249 Fed. 625, 161 C. C. A. 535, L. R. A. 1918E, 
1011. 

North, a witness for the government, who was in the service of the 
United States, had testified that he and another government witness, 
a spécial agent of the Department of Justice, had approached the de- 
fendant Kennedy, informed her that they were liable to military 
service, and solicited her to aid them to évade such service, and that 
in response thereto she had taken them to the office of Howenstine, 
where they were fitted with eyeglasses. On cross-examination North 
was asked if he went to Mrs. Kennedy for the purpose of evading the 
draft. It was contended that the question was compétent under the 
rule of this court in the case of Woo Wai v. United States, 223 Fed. 
412, 137 C. C. A. 604. The court observed that the doctrine of that 
case was not involved, and an exception was taken to that statement. 
The witness, however, answered the question in the négative. We are 
unable to see how error can be predicated on the remark of the judge 
that the doctrine of the Woo Wai case was not involved. It clearly 
was not involved. It was entirely proper for witnesses in the employ- 
ment of the government to approach the défendants to obtain further 
évidence of the unlawful scheme in which they were believed to be 
engaged. If counsel for the défense desired further information as 
to the relation of the witnesses to the offense charged, they were not 
precluded from presenting proper questions to elicit it. 

[6] It is contended that it was error to admit in évidence an article 
published in a new.spaper on November 22, 1914, which purported to 
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be an interview with the défendant Kennedy. It was objected first 
that no proper foundation had been laid for the admission of tlie article. 
It was shown, however, that she stated to one witness that she wrote the 
article, and another witness testified that the said défendant gave her 
a newspaper containing the article, and spoke of the article as one that 
she had written, and said that what was reported in the paper was what 
then occurred. That évidence was sufficient to show that the article 
was the expression of the defendant's views. It does not follow, f rom 
the fact that the article appears in the forni of an interview, that she 
did not Write and prépare it exactly as it was published. 

It is objected, also, that such évidence was too remote. The printed 
interview was admitted for the purpose of showing the state of mind 
and feeling of the défendant at the time, and we think it was admissible 
for that purpose. United States v. Schulze (D. C.)' 253 Fed. 377; 

Herman v. United States, 257 Fed. 601, C. C. A. — ; Shidler v. 

United States, 257 Fed. 620, C. C. A. ;, Coldwell v. United 

States, 256 Fed. 805, ■ C. C. A. . In any view of the admissibil- 

ity of this évidence, it is clear that it could not hâve injuriously aflfected 
the défendant Kennedy. The évidence of her attitude of mind and her 
advocacy of the Geraian cause is so clsirly established by other testi- 
mony that the printed interview could add nothing to it. 

[7] Error is assigned to the admission in évidence of the officiai re- 
port of the physical examination of the défendant Le Roy at Holly- 
wood and at Camp Lewis, as shown by the records on file with the lo- 
cal board at Hollywood. The record was introduced by a member of 
the local board which had jurisdiction of Le Roy, and it was taken from 
its files. It is on a form prepared by the Surgeon General of the Army. 
The first part is a statenient signed by Le Roy as to his health, in which 
he claimed he was disqualified by reason of hemia. It was shown 
that he signed it. The second part records the resuit of the physical 
examination of Le Roy before the local board, as àttested by the exam^ 
ining physician. The first part was sent to Camp Lewis, where further 
examination was had, and it is to the record of that examination that 
the objection is particularly directed. A member of the local board 
testified that the exhibât showing the examination at Camp Lewis was 
the regular form used there, and that it was returned by mail from 
Camp Lewis to the local board, to be acted upon by the latter in mak- 
ing up its quota. 

The court below took judicial notice that Maj. Gen. Greene was the 
conimanding officer at Camp Lewis, and admitted the exhibit in évi- 
dence solely for the purpose of showing the fact of Le Roy's rejection 
from the mihtary forces of the United States, and the cause of such 
rejection as announced, and ruled that it was not admissible for the 
purpose of showing the truth of the cause of rejection. There was 
testimony that Le Roy, after returning from Camp Lewis, stated that 
he had been rejected on account of his eyesight, and that when his 
attention was directed to the différence between the resuit of the exami- 
nation of his eyes before the local board and the examination at Camp 
Lewis, he explained that the local board had passed him hastily and 
without careful examination, and on the trial he admitted that the 
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physician wlio examinée! him at Camp Lewis had said: "Yoti don't 
see as well hère as you did at Hollywood." The court admitted the 
document on the ground that it was a public record. It was undisputed 
that Le Roy when examined by the local board was accepted, and when 
examined at Camp Lewis was rejected. The record was public and of- 
ficiai, and we think it was not réversible error to admit it for the pur- 
pose specified in the ruling of the court. Prima facie it showed the 
ground on which Le Roy was rejected. It did not preclude the défend- 
ants from showing that the cause was otherwise than as there stated, 
or that Le Roy's eyesight was not in fact def ective. That there was in 
fact any other cause of his final rejection was not suggested by the dé- 
fense. 

Error is assigned to the ruling of the court in sustaining an objec- 
tion to a question propounded as to the mental condition of the défend- 
ant Kennedy ; she having interposed the défense . of insanity. The 
question was whether there had ever been times when, in the judgment 
of the witness, basing it upon the defendant's action, as much as upon 
her words, the witness was of the opinion that she did not comprehend 
what she was talking about. Such testimony was not compétent to 
sustain the défense of insanity. But it appears from the record that 
the witness did answer the question, and said that the défendant at times 
was irrational, and that at times she did not seem to know right from 
wrong, and seemed very childish, and was lacking in judgment. 

[8] It is contended that it was error to refuse to allow the défend- 
ants to prove spécifie statements and conduct prior to and during the 
war, evidencing their opposition to Germany and the German cause and 
their patriotism toward the United States, and that the rule applicable 
hère is that which obtains in treason and sédition cases, where prior 
utterances of the accused are admitted as évidence of his loyal intent. 
But the gist of the offense of which the défendants hère were accused 
is not treason or sédition. It is the performance of spécifie acts which 
tend to obstruct the government in its purpose to raise and equip an 
army and conduct a war, and we think that the ordinary rule applies 
that one who commits such prohibited acts can create for himself no 
défense by uttering sentiments which are at variance with the acts 
which he performs. United States v. Krafft, 249 Fed. 919, 162 C. C. 
Â. 117, L. R. A. 1918F, 402. The défendants hère were not denied the 
opportunity to introducc character witnesses and to prove their gênerai 
réputation for patriotism. 

It is contended that the court erroneously admitted in rebuttal évi- 
dence to impeach the testimony of the défendant Howenstine. The 
government had shov/n in its testimony in chief certain disloyal state- 
ments of Howenstine, and he, testifying on his own behalf, denied that 
he had ever made such statements. A witness was called in rebuttal, 
who testified that Howenstine admitted to him that he might hâve fool- 
ishly made such statements. The évidence was clearly admissible in 
rebuttal. 

There are assignments of error to the charge of the court as given, 
and to the refusai of the court to give certain requested instructions. 
It would serve no useful purpose to discuss them in détail. We hâve 
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carefuUy examined the record, and we find that the court fairly and 
properly instructed the jury on ail the questions involved, and commit- 
ted no errer in rejecting instructions which were requested and re- 
fused. 

The judginent is affirmed. 



In re AMY et al. 

Pétition of McGUIRE. 

(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 96. 

1. Courts <g=5405(5) — Wiieue jtjrisdiction in bankruptcy is assailbd, ap- 

PBAL 18 To Circuit Court ov Appeals. 

Where objection to jurisdiction of a fédéral court is not because it is 
a fédéral court, but to its jurisdiction In bankriipccy, its décision is not re- 
viewable by appeal to the Suprême Court, but by the Circuit Court of 
Appeals. 

2. Bankruptcy <@=140(3), 211(%) — Court witiiout jukisdiction to stay ac- 

tion NOT affectikg bankbupt estate. 

Where bankrupts unlawfnlly pledf;ed bonds deposited with tliem, but in 
whlch they had no ownership, rcturn of the bonds to the trustée vests the 
bankrupt estate witli no intcrest therein, and a pétition by the trustée 
for an order staylnf; an action in a state court, by the owner for their 
recoverj' held properly denied. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In the matter of Louis H. Amy and Ernest J. H. Amy, individually 
and as copartners doing business as H. Amy & Co., bankrupts. On 
pétition of the trustée to review and revise an order denying the pé- 
tition of Edward J. McGuire, trustée in bankruptcy, for an order en- 
joining the further prosecution of a replevin action then pending in 
the Suprême Court, entitled "George Marcuard de Gonzenbach, 
Plaintiff, v. Edward J. McGuire, Individually and as Assignée of 
H. Amy & Co., Défendant." Order affirmed. 

James F. McNaboe, of New York City (John Francis Moore, of 
New York City, of counsel), for trustée. 

Beekman, Menken & Griscom, of New York City (William C. Arm- 
strong, of New York City, of counsel), for respondent. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circttit Judge. On March 5, 1919, Louis H. Amy and 
Ernest J. H. Amy individually and as copartners doing business under 
the name of H. Amy & Co. made a gênerai assignment for the benefit 
of creditors to Edward J. McGuire. On March 19, 1919, a pétition 
in involuntary bankruptcy was filed, and an adjudication was decreed 
on June 9th followjng. On May 28, 1919, a replevin action was com- 
menced by George Marcuard de Gonzenbach to recover two certain 

Q;zsVoT otber cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 



IX RE AMY y 

(263 P.) 

first mortgage bonds of the Chicago & St. Louis Railway Company, 
which vvere seized from the assignée by the sheriff of the county of 
New York by virtue of a writ of replevin issued. In return for the 
bonds, the sheriff left with the assignée a snrety company bond in 
a sum équivalent to the value of the bonds. The seized property vvas 
given to the attorneys for the plaintiff in the action. Since the adjudi- 
cation, the petitioner, Edward J. McGuire, has been appointed trustée 
of the bankrupt's estate. The bonds in c|uestion were deposited with 
the bankrupts in the course of business dealing between the bankrupts 
and the respondent as collatéral for possible overdrawals, to wit, 
errors which might be committed in the transmission of moneys to 
Europe. The bankrupts had no right to use them for any other pur- 
pose. They did, however, wrongfully hypothecate them to secure a 
loan of $250,000 from the Chase National Bank. The Chase National 
Bank liquidated this loan without recourse to thèse two bonds and 
delivered the bonds to the assignée. His possession of the bonds was 
subject to no lien of the bank, and was held against the claim of their 
true owner, the respondent. 

The theory upon which the petitioner attempts to support the claim 
of his right to the bonds appears in the answer interposed by him in 
the replevin suit in the state court. It is claimed that thèse bonds, 
together with other securities, were given to the Chase National Bank. 
Thèse latter securities were wrongfully sold. The ])articular ser 
curities hère involved survived the sale by the Chase National Bank 
to satisfy the indebtedness to it wholly by chance. The petitioner 
contends that the two bonds in question should be sold, and the pro- 
ceeds divided pro rata among ail those whose securities were wrong- 
fully hypothecated, insisting that a lien in equity exists, in favor of 
the owners of the securities which were sold, in tlie unsold securities 
which were returned wholly by chance. It is claimed that the rights 
and interests in thèse bonds and the equities between the varions claim- 
ants should he determined by the bankruptcy court, and should not be 
litigated in the state court. The présent application is for an order 
staying the replevin action in the state court. 

[1] The resjmndent appeared in the District Court "specially and 
solely for the purpose of objecting to the jurisdiction of the United 
States District Court for the Southern District of New York." The 
District Judge denied the application for a stay. He contends that 
this proceeding will not lie, because the court below lacked jurisdic- 
tion ; that the appeal from the order below should be direct to the 
Suprême Court. Appeals which must go directly to the Su])reme 
Court of the United States are those wherein the jurisdiction of the 
District Court as a fédéral court is involved. Louisville Trust Co. 
V. Knott, 191 U. S. 225, 24 Sup. Ct. 119, 48 L. Ed. 159. No such 
question is presented hère. It was the duty of the trustée in bank- 
ruptcy to take into custody, for the benefit of creditors, such proper- 
ties as belong to the bankrupt. Bankru-ptcy Act, 8 70 (Comp. St. 
§ 9654). 

[2] Subdivision 7, § 2, of the Bankruptcy Act (Comp. St. § 9586) 
confers jurisdiction upon a court of bankruptcy to — 
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"cause the estâtes of bankrupts to be collected, rediiced to money and dis- 
triDuted, and détermine controversies in relation Uiereto, except as liercin 
otberwise provided." 

Section 23a (Comp. St. § 9607) provides: 

"JnrisdicUon of the United States and State Courts. — The United States 
Circuit Courts sliall liave jurisdictlon of ail controversies at law and In equity, 
as dlstinguished from proceedinga in bankruptcy, between trustées as siich 
and adverse claimants concerning the property acquired or claimed by tbe 
trustées, in the same manner and to tbe same extont only as though bank- 
ruptcy proceedings had not been instltuted and such controversies had been 
betvk'een the bankrupts and such adverse claimants." 

In the answer of the trustée, he distirictly disclaims ownership în 
the bonds, and admits that they were deposited with the bankrupts 
without the authority or assent of the owners for the use made of 
them, and admits that they were wrongfully used by the bankrupts in 
the hypothecation with the Chase National Bank. 

The interest proclaimed by the trustée is the désire to see the pro- 
ceeds of the bonds, after a sale, divided pro rata among those who are 
creditors and who had their bonds wrongfully converted by the bank- 
rupt. The use made of the bonds constituted a felony under section 
956 of the Pénal L,aw (Consol. Laws, c. 40) of the state of New York. 
It is not incumbent upon the trustée in bankruptcy, in the faithful 
discharge of his duties, to try to keep, against the true owners, bonds 
which hâve been stolen, and which hâve been recovered and identified. 
Nor was it part of the duty of the trustée to take part in the équitable 
distribution of the stolen property or its proceeds upon its recovery. 
As soon as he discovered that the property which was given to his 
possession belonged to others, and was satisfied of that fact, he could 
no longer lawfully retain it, and should hâve delivered it to the true 
owner. The trustée always had at hand, when there were adverse 
claimants to the bonds, the right to turn them over to the registry of 
the District Court, or to the state court, where the replevin suit 
was instituted, and permit that court to détermine the rights of the 
conflicting claimants. Section 820, Code of Civ. Proc. N. Y. This 
respondent has not entered the bankruptcy court, nor submitted to its 
jurisdiction, in an effort to détermine the ownership of the bonds or 
the rights of the respective claimants. He has appeared specially and 
contested the jurisdiction of the District Court. 

Since the bankrupt had no ownership interest in any of the bonds, 
which were hypothecated, and which were sold contrary to the rights 
of their true owners, no possible advantage could resuit to the credi- 
tors of the estate of the bankrupts, and the ratable distribution of 
the proceeds of the stolen property could not serve to increase the 
amount of the assets, or to reduce the total amount of the probable 
claims against the estate. The contest as to the interest in the stolen 
property, since it was no part of the estate of the bankrupts, is of no 
interest to the trustée. The Bankruptcy Act makes provision for the 
search or discovery of concealed assets by providing for the exam- 
ination of the bankrupts and others ; and, even assuming that an ex- 
amination revealed this property in possession of the bankrupts at the 
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time the pétition was filed, the trustée could not retain possession of 
the stolen property, and would be obliged to return it, if possession 
were taken, to the lawful owner. It is inconceivable to believe that 
any greater right exists where the property is unlawfully held after 
wrongful conversion by a party other than the bankrupt. 

But it is contended by the trustée that demands hâve been made 
upon him for thèse bonds by claimants who hâve lost their respective 
securities. By depositing the bonds or proceeds with the clerk of the 
court, and asking for an interpleader, the trustée would protect the 
estate against such demands. It is quite clear that the claim involved 
in the présent action is not a proceeding in bankruptcy, or a contro- 
versy arising in connection with bankruptcy proceedings, as, indeed, 
it has no relation with bankruptcy proceedings, since the bonds were 
never lawfully transferred to any one by the bankrupts. Assets may 
be released by an assignée, if he takes them in good faith and finds 
later that they belong to third parties. Matter of Potter v. Durfee, 
44 Hun, 197. A trustée in bankruptcy may do likewise. In re Mc- 
Intyre (Ex parte Pippey) 181 Ped. 955, 104 C. C. A. 419; Dunlop v. 
Mercer, 156 Ped. 545, 86 C. C. A. 435. 

The powers and jurisdiction of the bankruptcy court are derived 
from the Constitution and the acts of Congress passed in pursuance 
thereof, and even by consent the parties cannot invest a court with 
jurisdiction or power not authorized by law but conferred upon it by 
the Constitution. In re Hollins, 229 Ped. 349, 143 C. C. A. 469. 
Therefore it appears that the res in question never became subject 
to the jurisdiction of the District Court as property of the bankrupts. 
It is not claimed by the trustée as the property of the bankrupts, and 
there is no basis for asserting the right of the court to proceed as to 
it, when it is not the property of the bankrupt. Murphy v. John Hof- 
man Co., 211 U. S. 562, 29 Sup. Ct. 154, 53 P. Ed. 327; White v. 
Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. 

In the case relied upon by the petitioner (Well-Made Gas Mantle 
Co., 233 Ped. 250, 147 C. C. A. 256), the bankrupt's trustée asserted 
that he claimed title in good faith to the property, and there was some 
basis for this claim. In Michel & Pazarus v. Prentice, 234 U. S. 264, 
34 Sup. Ct. 851, 5 P. Ed. 1305, the property was said to "belong to 
the bankrupt estate," and the order was sought to secure "the resto- 
ration of the bankrupt's estate which was in the custody of people 
having no right to it." In Acme Harvester Co. v. Beekman Pumber 
Co., 222 U. S. 300, 32 Sup. Ct. 96, 56 P. Ed. 208, there was a finding 
by the court that there was no dispute "upon this record that the 
money attached was owing to the bankrupt and unquestionably its 
property." It will be seen that in each of thèse cases there was a 
claim of right to the property, and they are therefore distinguishable 
from the facts involved in the case hère considered. 

We conclude that the court below properly denied the application 
for a stay, and the order is therefore affirmed. 
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SAMARA et al. v. UNITED STATES. 
(Cireiiit Cour( of Ai>peals, Second Circuit. January 14, 1920.) 

No. 4. 

1. Crimixal law iS=3422(6) — Admission by onb cosspiratob admissible 

against otjieks. 

In a iiroseciition for conspirins to eoiieeal a l)ankrr.i>t's assets, an ad- 
mission by oiie of the conspirators duriiis; the course of tiie eonsplraey is 
admissible against the other coiispirators, although not niade in tlieir 
présence. 

2. Ckiminal law <g=424(3) — Evidence kegarding iiistoky of transaction 

DOES KOT VIOLATE RULEl AGAINST CONSI'IRATOBS' STATEMENTS IIADE AFTElt 
CONSIPIRACY IS ENDED. 

In a î)rosecutioii, for conspiriug to conceal a baukrupt's assets, évidence 
' that the bankrupt's attoruey took liùn beforo the District .Tudge and 
later to the district attorney, to whom he confessi^l was not rendered in- 
aduiisslhle against his co-conspirators by the rule that a conspira tor's 
statemeut in the absence of his co-conspirators after the conspiracy is 
ended ia inadmissible, being nierely a history of the transaction. 
8. Conspiracy 'S=41 — Person joinino conspiracy after its inception is 

LIABLE. 

A person entering a consjjiraey after its inc-eption, but prior to its con- 
summation, is deemed a party to ail acts done by his co-conspirators, ei- 
tlier liefore or after his entering the plan. 
4. Conspiracy ig=>47 — Evidence sustaining conviction. 

In a prosecution for coiifii>iring to coneenl a bankrupt's assets, évidence 
that accused assisted the bankrupt in makiug out flctltious bills of sale 
and carrytng away goods hcld to sustain a conviction, although accused 
was not présent at the Inception of the conspiracy. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Saleen Samara, 
Amen Samara, and Saleen Baloutin. Judgment of conviction, and the 
défendants bring error. Afifirmed. 

Osborne, Lamb & Wilcox, of New York City (James W. Osborne, 
Gilbert D. Lamb, and George W. Wickersham, ail of New York City, 
of counsel). for plaintiffs in error. 

Francis G. Caffey, U. S. Atty., and E. Paul Yaselli, Asst. U. S. Atty., 
both of New York City. 

Befcre ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The défendants hâve been convicted un- 
der an indictment which charged them with the commission of two in- 
dependent crimes. The first count charged them with a conspiracy to 
commit the crime. The second count charged them with the actual 
commission of the substantive crime which they are charged with hav- 
ing conspired to commit, So far as the first count is concerned, the 
conspiracy alleged is one to commit an offense against the United States 
in violation of section 37 of the Criminal Code, which reads as follows : 

"If two or more persous conspire either to commit any offense against tho 
United States, or to defraud the United States in any manner or for any pur- 

ÊssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbored Dlgests & Indexes 
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pose, i;n(i oiie or more of siicli partieH do any act to effeet the object of the 
(•onspiriu-y, eucli of the parties to sueh conspiraey shall lie fined not more tlian 
teii thonsaud dollars, or liuprisoned not more than two years, or botli." U. S. 
Coiiip. Stii tûtes, § 10201 ; I5arnes' Fed. Code (191») p, 2344, § 9715. 

The crime chargée! in the second count was that of a concealment of 
assets from a trustée in bankruptcy, in violation of the Bankruptcy Act, 
§ 29b, subd. 1, which déclares that: 

"A })ersoii shall be pvuiished, by hnprisoimient for a period not to exceed 
two yeai-s, ui>ou conviction of the offense of liavinçr Icnowinjîly and fraudulent- 
ly (1) contrealed wliile a bankrupt, or after liis dis<-harge, from his trustée 
any of tlie proj)ertv belongiiig to hls estate in bankruptcy." U. S. Conip. St, 
§ 9613 ; Banies' Fed. Code (1919) p. 2165, § 9113. 

This case proceeded upon the theory of a conspiracy between the 
bankrupts Saleen Antoon and Tonfic Khoury as co-conspirators and 
aiders and abetters of the bankrupts to conceal assets from the trustée 
in bankruptcy. Saleen Antoon and Tonfic Khoury, prier to the early 
part of 1914, were conducting a ])artnership and engaged in the busi- 
ness of buying and selling oriental merchandise, consisting of silks, Hn- 
ens, kimonos, and embroideries, under the trade-name of S. Antoon & 
Co., with a place of business in Philadelphia, Pa. In May, 1915, the 
firm removed to New York City. Among its creditors, and the largesl 
creditor of ail, was the firm of Samara Bros., which was composed of 
Saleen Samara and Amen Samara. The firm of Sainara Bros, was es- 
tablished in New York City, and it conducted a wholesale business in 
oriental merchandise. Another creditor was Saleen Baloutin, also en- 
gaged in the same business, and with the two Samaras, défendants 
herein. 

The testimony is that in May, 1915, Antoon and Khoury had a con- 
férence with the Samaras, at which the Samaras told the bankrupts that 
they could not pay their debts, and advised them that they ought to buy 
as much merchandise in the market as they could, immediately sell it 
at whatever priée available, square accounts with them, put the rest of 
the money in their pockets, and then déclare themselves insolvent ; that 
they later could conveniently start in business again, since the whole 
matter would be viewed as nothing out of the ordinary, as everybody 
usually fails and never bas any trouble; and that, if they should ac- 
cidentally get into trouble, they (the Samaras) would unhesitatingly help 
them out. Antoon and Khoury did not at that conférence agrée to 
the Samara proposition and left, saying they would think it over and let 
them know what they were willing to do the next day. On the follow- 
ing day Antoon and Khoury called at Samara Bros.' place of business 
and a conversation took place which in substance was as follows ; 

The Samaras said that they (Antoon and Khoury) were foolish if 
they did not do what they had told them to do the day previous ; that 
they should do it, and need not be afraid. Antoon, as a resuit of their 
persuasion, assured them that they would do it. The Samaras, upon 
this assurance, instructed them that they should go ahead and iauy as 
much goods as they could giving them names of dealers from whom they 
should buy on crédit, ail of whom were recognized as strong competitors 
of the Samaras. In addition it was further suggested and decided to 
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have Tonfic Khoury go on the road and sell the merchandise, while An- 
toon would do the buying ; that upon receipt of the merchandise they 
should send them (the Samaras) enough in quantity to pay their debt 
without entering it on the books — mercly make a mémorandum of 
whatever was sent to the Samaras. Saleen Antoon proceeded to buy 
f rom the parties named by the Samaras and others on a crédit basis, and 
within the period of five or six days bought some $12,000 to $13,000 
worth of merchandise on crédit. 

Saleen Samara and Amen Samara had working for them a brother, 
Elias Samara, one of défendants. As a means of confidential conven- 
ience, Antoon sent a great deal of the merchandise that he had bought 
to Samara Bros.' place of business, by Elias Samara, inbundles, and on 
one occasion a large case filled with merchandise through Samara Bros.' 
truckman. The Samara Bros, told Antoon that it was necessary to have 
a bookkeeper fix the books ; otherwise, he would go to jail, and there- 
upon recommended to him one Nicholas G. Mamary, who was imme- 
diately employed by S. Antoon. As the payments on the merchandise 
that was bought began to become due after the expiration of 30 days, 
Amen Samara called at the place of business of S. Antoon and asked to 
see his books, and remarked to Antoon that the books would have to 
show where the merchandise had been sent, in which case it became ur- 
gently important that he should make entries of sales of a fictitious na- 
ture. He further told him to call at his house the next day or the day 
after in the evening, and bring with him the sales book, in order that he 
might be properly shown how to make and enter the fictitious sales. 

As instructed Antoon took the sales book and went to the résidence 
of Amen Samara., and upon arrivai found présent there Amen, Saleen, 
and Elias Samara, and Saleen Baloutin, the défendants. It appears 
that a number of fictitious bills were then made ont, amounting to $4,- 
373.24, more or less. After the fictitious sales had been made out, and 
the whole matter gone over thoroughly, Saleen and Elias Samara and 
Saleen Baloutin agreed to call at Antoon's place of business early next 
moming and be prepared to take ail of the merchandise away, except a 
few things which they thought it would be advisable to leave, so that 
the other creditors would see that something was left. This was done 
as had been agreed. A few days later a pétition in bankruptcy was filed 
against Antoon and Khoury. 

Antoon before June 15, 1915, not having disposed of ail of his mer- 
chandise before June 15, 1915, was instructed by Samara Bros, to ship 
whatever inerchandise he had not disposed of to any town he knew of 
and leave it there. Antoon acted accordingly and sent Khoury awày 
with three trunks filled with merchandise. Ail of the merchandise con- 
tained in one of the trunks was sold by Khoury while traveling, and the 
merchandise in the other two trunks was stored by him at Oil City, Pa. 
On September 1, 1915, Antoon, in talking to Samara Bros, about what 
should be done with the merchandise contained in the two trunks 
stored at Oil City, was told to go there and sell as much of it as he could, 
and that whatever merchandise he could not sell he was to ship to them, 
and they would sell it for him and give him the proceeds. On Sep- 
tember 19, 1915, Antoon went to Oil City, emptied the two trunks that 
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were held there, made up two large packages of ttie mercliandise, and 
shipped them to Samara Bros. 

Immediately f ollowing this disposition of the merchandise contained 
in the trunks, Antoon returned to New York, called upon Samara Bros., 
and spoke to them concerning the merchandise he had shipped to them 
from Oil City, and requested the proceeds. In reply, Samara Bros, told 
Antoon that the money realized from the sale of the merchandise was 
just sufficient to cover their claim against him, and refused to give him 
any of the proceeds. The Samaras filed no proof of claim against the 
bankrupts and refused to contribute the 2 per cent, contributed by the 
other creditors to defray the expenses of recovering the assets. 

Upon testimony to the above effect, as well as testimony upon other 
matters equally condemnatory, the défendants were found guilty as 
charged. They now seek to hâve the judgment reversed, alleging 33 
assignments of error. 

[ 1 1 The error upon which chief reliance seems to be placed is that 
relating to the admission of certain testimony of one Sitt, a creditor of 
the bankrupts, who was allowed to testify in effect to oral admissions 
by Antoon, or to silence tantamount to admissions, made in the absence 
of the défendants, that the bankrupts had turned over their goods to 
the Samaras and left other creditors without anything. But, prior to 
the admission of this testimony of Sitt, Antoon had testified fully as to 
the conversation which had occurred between the Samaras and himself , 
and the surreptitious delivery of his merchandise to the Samaras. His 
testimony, if believed, conclusively established the existence of the con- 
spiracy. The conspiracy had its inception on May 11, 1915, and was 
still in existence on June 15th, and for some time thereafter. The facts 
testified to by Sitt occurred on June 15th, the day of the failure. Sitt 
testified : 

"I asked him, why did he give goods to Samara Bros., and he left U3 with- 
out anythhig; so he did not say anything." "Ile was just ashamed of us, or 
something. Ile did not answer." 

It is, of course, true that nothing said by any one of the défendants, 
after the conspiracy ended and not in présence of the others, could be 
properly received in évidence against those not making the admissions. 
But hère the conspiracy was not ended at the time of the admission, or 
the silence which we hâve said was tantamount to an admission ; and 
as évidence had been introduced to establish a conspiracy testimony as 
to the acts and admissions of one of the conspirators during the con- 
tinuance of the conspiracy was admissible in évidence as against the 
others. 

[2] Then it is said that error was committed in allowing the attorney 
for Antoon to testify that, after the latter had told the former as to his 
transactions with the Samaras, the attorney took Antoon to the United 
States attorney's office, which led to the indictment in this case. We 
are told that this is a clear violation of the rule that what is said or donc 
byone of the conspirators after the conspiracy is ended, in the absence 
of the défendants on trial, is totally inadrnissible. The rule is admitted, 
but its application to the facts is denied. On his direct examination 
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Antoon testified that he first went to his attorney and told his story, 
and that his attorney took him to the District Judge, to whom he con- 
fessed his crime. The attorney was permitted to testify that, after z\n- 
toon confessed to him, instead of taking Antoon first to the district at- 
torney, he took him direct to the District Judge. This is simply a part 
of the history of the transaction, and as such the government was en- 
titled to it. The objection at ail events seems to us quite unimportant, 
and we fail to perceive any relation between this occurrence and the 
rule that the statement of a conspirator in the absence of his co-con- 
spirators, after the conspiracy is ended, is not admissible. 

[3, 4] The court was asked at the close of the case to direct the 
jury to acquit the défendant Baloutin, both on the first and second 
counts. This the court declined to do, and the refusai has been assigned 
as error. It would serve no good purpose to review in détail the 
testimony in its relation to this particular défendant. We hâve read it 
with care, and we are entirely satisfied that the court was quite justified 
in leaving the question of Baloutin's guilt to the jury. It is not at ail 
material whether he was one of the original conspirators or not; for 
the law is clearly established that, when a conspiracy is once entered 
into by two or more persons, others may join while it is continuing, and 
if they do they make themselves liable to the same extent as those who 
originated it. It is sufficient that Baloutin came into the conspiracy 
prior to the consummation of the act to be done in pursuance thereof. 
United States v. Stone (D. C.) 188 Fed. 836. A person coming into a 
conspiracy after its formation is deemed in law a party to ail acts done 
by any of the other parties, either before or after, in f urtherance of the 
common design. Hedderly v. United States, 193 Fed. 561, 114 C. C. A. 
227. And what has already been said justifies the further refusai of 
the court to charge as requested that : 

"The évidence in tlie case is tliat PiMloutin was not présent at tlie time the 
alleged oral agreement as to concealing assets was inade, nor does it apiJear 
tiie substance was ever coinnumicated to liiiu^" 

No claîm is made that Baloutin was présent at the inception of the 
conspiracy; but it is contended, and the testimony supports the con- 
tention, that he joined the unlawful agreement while it was in opération. 
The testimony, if true, shows that he was présent at a meeting of the 
conspirators on Jtine 14, 1915, at Samara's house, and that he was on 
that occasion counseling and advising Antoon to make out fictitiotis bills 
for the sale of merchandise, to cover the goods given and to be given 
to the Samaras and to himself. There was évidence, too, that on the 
following morning Baloutin came early, at 6 o'clock, along with the 
Samaras, to Antoon's place of business, and helped to carry away the 
goods. The janitor of the building testifies to his présence, and to his 
carrying away of the goods, after a conférence with Antoon and the 
others in the office. 

The crime of concealing assets and of conspiring to conceal assets 
the jury thought had been established beyond a reasonable doubt, and 
this court finds no réversible error to hâve occurred at the trial. 

Judgment affirmed. 
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WHITE V. UNITED STATES.* 
(Circuit Court of Appeals, Slxtb. Circuit. February 19, 1920.) 

No. 3281. 

1. Cbiminai, law <e=»1032(T) — Couet not jtjstified in kevebsing conviction 

UNDEE THE ESPIONAQE ACT ON ITa OWN MOTION. 

In the absence of an objection, tbe court will not. on Its own motion, 
reverse a conviction under Espiouage Act June 15, 1917, tlt. 1, § 3 (Comp. 
St. 1018. Comp. St. Ann. Supp. 1910, § 10212c), for saying that soldiersm 
camps were belng mistreated, were not fed or getting proper médical at- 
tention, and were dying like Aies, that army trucks would be sunk by 
submarines, and that murders by German soldlers were no worse than 
the United Statea soldlers did In the Philippines, under counts charging 
that they were made with Intent to interfère wlth the opération or suo 
cess of the naval or mlUtary forces and to promote the success of the 
enemy. 

2. Army and NAVY ®=:34&--liANGTJAGE HÏXD to CONSTITUTE an offense A8 

CATTSINQ DISLOTALTY. 

To say to a man subject to milltary or naval service that soldlers In the 
camps were belng mistreated, not fed, nor getting proi)er medloîil atten- 
tion, and were dying like Aies, that army trucks would be sunk by sub- 
marines, and that murders by the German soldlers were no worse than 
the American soldlers dld In the Philippines, vlolated Elaplonage Act 
June 15, 1917, tlt. 1, § 3 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, i 
10212c), as tendlng to cause disloyal ty, espeelally in connection with mat- 
ters of opinion Indicating an attempt to cause dlsloyalty. 

3. Indictment and information <S=>203 — Judoment will be stjstained, if 

wabbanted on one count. 

A judgment of conviction under the Espionage Act would be sustained, 
when warranted undev one of the three oounts, though the language 
charged would not hâve supported conviction under the other counts. 

4. AEMY and NAVY <g=40 — MeN SUBJECT TO CALL WEBE PART OF "ilII.ITABY 

FOECES." WITHIN ESPIONAGE AcT. 

Wlthln Espionage Act June 15, 1917, tit. 1, § 3 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, | 10212c), prohibiting false statements tendlng to 
cause dlsloyalty, etc.. In the milltary or naval forces, a man wlthln the 
âges subject to call was a part of the "milltary forces," though outslde 
the âges then required to register, and though he had trled to enlist and 
been rejected. 

[Ed. Note. — For other définitions, see Words and Phrases, Milltary 
Forces.] 

B. Abmy and NAVY <®=540 — That lanqtjage intended to cause disloyalty 

DID not HAVE that EFFECT WAS IMMATBBIAL. 

That statements by défendant having a tendency to cause dlsloyalty 
on the part of a man subject to call for milltary service dld not hâve 
that effect, and that he afterwards attempted to enlist, was Immaterial. 

8. Cbimikal law ®=>371(1) — Evidence or otheb offenses adicissible to 

SHOW intent. 

On a trial for violations of Espionage Act June 1.5, 1917,1 évidence that 
at other times and places than tliose alleged défendant sald any man 
ought to be hung who would do as the Président had done, and send boats 
across the ecean to be sunk, after being wamed by Germany not to do 
so, vras admissible on the question of intent, when not too remote in time 
and place, though anotherr indictmeait was pendmg, based on such 
statements. 

•Certiorari denled 252 U. S. — , 4» Sup. Ct. 587, 64 L. Ed. — 

» Title 1 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 10212a-10212".l)4 

263 F.— 2 
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7. Oeiminal xaw <S=»1036(1) — On trial under Espiokage Act, évidence op 
tailuee to 8ubscribe to wab l0an8 not reversible error, wiiellb xo 
objectios^ was made. 

On trial for violations of Espionage Aet June 15, 1917, évidence tliat 
défendant liad not subscribed, save to a tritllus; amount, to any of the 
war loans, and, after being indlcted, refused to do so, was not réversible 
error, wliere no objection was niade at the tlme. 

In Error to the District Court of the United States for the Western 
Division of the Northern District of Ohio; John M. Killits, Judge. 

John White was convicted of an offense, and he brings error. Af- 
firmed. 

Geo. F. Eshenroder, of Sandusky, Ohio, for plaintiff in error. 
Warren P. Dillon, Asst. U. S. Atty., of Fostoria, Ohio. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. White asks review of his conviction for 
violation of section 3, tit. 1, of Act June 15, 1917, 40 Stat. 219 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), commonly 
known as the First Espionage Act. This statute seems to recognize 
three more or less distinct offenses, and the first one may be subdivided 
into two, whereby we hâve four: (1) False statements with intent to 
interfère with the opération or success of the military or naval forces ; 

(2) false statements with intent to promote the success of the eneniy; 

(3) causing, or attempting to cause, insubordination, disloyalty, mti- 
tiny, or refusai of duty in the military or naval forces ; (4) obstructing 
the recruiting or enlistment service. The indictment against White 
charged the first three of thèse ; it omitted the fourth. He was found 
guilty, generally, and he was sentenced to a penalty which might hâve 
been imposed upon any one of the three counts. 

In particular, his offense was that he made certain false reports or 
statements to, or in the présence of, two citizens, one 35 and one 58 
years old. Some of thèse statements may be laid aside as being mat- 
ter of opinion; but, even then, there remained others which, if effec- 
tively made, would distinctly tend to discourage or interfère with re- 
cruiting or enlistment in the army or navy and to cause disloyalty in 
the military or naval forces. They were (1) that the soldiers in the 
cam.ps were being mistreated, were not fed, were not getting proper 
médical attention, and were dying oft' like Aies; (2) that the army 
trucks, under construction in that vicinity, would never get across, as 
they would be sunk by the submarines ; and (3) that the murder of 
innocent women and children by the German soldiers was no worse 
than the United States soldiers did in the Philippines. 

The jury was fully instructed upon the necessity of finding that the 
statements made were willfully false and were made with the intent 
named in the statute; and that the 35 year old hearer was a part of 
"the military and naval forces of the United States." No requests to 
charge were made, nor was exception taken to the charge ; but in spite 
of ail informality we are inclined to examine the vital questions which 
were argued to us. 

.^=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Blgests & Indexes 
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[1] It may be that the more immédiate effect of such conduct on 
White's part would be to obstruct the recruiting or enlistment service, 
and that its effect to interfère with the success of the military or naval 
forces, or promote the success of the enemy, would be so much more 
indirect and consequential that a prosecution under the fourth of thèse 
subdivisions, as we hâve stated them, would bave been more logical 
than one under the flrst and second. However, this objection was not 
made in the court below or in this court, and there is sufficient room 
for thinking that such conduct may fall within the first and second 
subdivisions, as well as the fourth, so that we would not be justified' 
in interfering, on our own motion, with a conviction on the theory of 
the first two counts. 

[2, 3] In any event, we think thèse statements, when made directly 
to a man subject to military or naval service, had a distinct and obvi- 
ous tendency to cause disloyalty, and therefore would be an offense 
under our third subdivision. This is additionally clear when they are 
considered in connection with the others, which we said might be laid 
aside, because possibly matters of opinion, but which would not be, for 
that reason, eliminated as éléments of an attempt to cause disloyalty. 
They were (4) that the United States was never a neutral nation; (5) 
that the people lost on the Lusitania had no right to be there, because 
German officiais had warned them to stay off ; and (6) that this govem- 
ment had no business going into the war. Thus there would be ample 
basis for conviction under the third count; that is enough to sustain 
the judgment. Claasen v. U. S-, 142 U. S. 140, 146, 12 Sup. Ct. 169, 
35 L. Ed. 966. 

[4, 5] So far as the substantial matter of law involved was in doubt 
at the time of the trial, it bas since become settled. That men, of 
military âge, who hâve been registered and enroUed under the Sélective 
Service Act (Comp. St. §§ 2044a-2044k), are part of the military forces 
of the United States, bas been substantiallv held by the Suprême Court. 
Debs V. U. S., 249 U. S. 211, 217, 39 Sup. Ct._252, 63 L. Ed. 566. 
So far as this classification is concerned, there is no reason for dis- 
tinguishing out from ail subject to call (Act April 22, 1898, c. 187, 30 
Stat. 361) those who had been moved one step nearer to active service 
by the 21-31 âge registration of June, 1917; those from 31 to 45 were 
only in the next class of reserve. This was the view taken by the 
court upon the trial below, and, in the language of the Suprême Court 
in the Debs Case, "we see no sufficient reason for dift'ering from the 
conclusion." If it were a fact that the man addressed had tried to en- 
list and had been rejected, that would be of no controlling impor- 
tance ; he was still subject to call, either for gênerai or spécial service. 
If his attempted enlistment was after White's talk, it would be imma- 
terial that the statements did not in fact hâve any effect. U. S. v. 
Krafft (C. C. A. 3) 249 Fed. 919, 924, 162 C. C. A. 117, L. R. A. 
1918F, 402. 

That such statements as thèse, even if not made directly to any per- 
son subject to military and naval service, would tend to create dis- 
loyalty in the local community, and hence be sure to reach and be 
likely to affect unknown members of the class, is a further considéra- 
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tion having some tendency to support the government's theory and 
which has been thought of itself sufficient. Kirchner v. U. S. (C. C. 
A. 4) 255 Fed. 301, 166 C. C. A. 471. But we hâve no occasion to 
rely upon that proposition. 

[6] Aside from the claim that the évidence did not justify the con- 
viction, and certain exceptions to the allowance of spécifie questions 
asked of one or another witness — which exceptions hâve no merit — the 
only point now urged is that évidence was admitted regarding a con- 
sidérable number of statements made by White which were not al- 
leged in the indictment, and wliich were not made at the same time 
and place as the statements counted upon. The chief of thèse was 
that any man ought to be hung wlio would do as the Président had 
done, and send boats across the océan to be sunk, after he had been 
warned by the Germans not to do so. It is a sufficient reply to this 
contention to say that where, as hère, the question of intent is ail-im- 
portant, the respondent's similar conduct, at a time and place not too 
remote, may be proved to show that intent, even if it also shows a 
separate offense. Shea v. U. S. (C. C. A. 6) 236 Fed. 97, 149 C. C. A. 
307. This rule is not changed because it may happen — as was hère 
the case — that another indictment is pending, based upon thèse other 
statements. That fact emphasizes the theory that the two statements 
constituted two offenses, but it does not bear against the admissibility 
of either as tending to show the intent accompanying both. 

[7] Complaint is also made of the admission of évidence that White 
Tiad not subscribed, save to a trifling amount, to any of the govem- 
mental war loans, and that, upon a visit by a committee after this in- 
dictment was found, he refused to do so, because he was being prose- 
cuted. We doubt whether this évidence bore directly enough on his 
intent at the earlier period, in order to make it admissible ; but no ob- 
jection was made at the time, there is no probability that it was sub- 
stantially prejudicial, and it cannot be considered réversible error. 

The judgment is affirmed. 



SPONGB EXCH. BANK OF TARPON SPRINGS v. COMMERCIAL. 

OREDIT CO.» 

(Circuit Court of Appeals, lUfth Circuit. February 14, 1920.) 

No. 3389. 

1. Banks and bankino <®=598 — Sai.es <s=sQ — Akbangeitent undeb which 
advances were made on notes held not "ptjbchases," but loans at 
trsubious intehbst, and bank acting as intehmediabt an accommoda- 
tion indoeskb. 

An arrangement nnder which a banli advanced to a payée of notes 77 
per cent, of tlieir amounts, and tumed thein over to a crédit company, 
which advanced tlie same amount to it, and was to pay the other 23 per 
cent, out of payments on the notes after deducting a charge of 1 per cent. 
per month, the bank mailing a charge not nieasured by the time elapsing 
between the date of its payments and the date of its reimbursement, was 
not a purchase of the notes by either party, but a loan on the notes at a 

^=aFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexe* 
•Certiorarl denied 2S2 U. S. — , 40 Sup. Ct. 537, 64 L.. Ed. — . 
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iisvirious rate of interest, and thc l)anlî was a mère accommodation in- 
tkirsci- of notes in whicli it iie\er had a.ny bcncficial Interest. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Loan ; l'urcliase.] 

2. Sales <S=56 — Transaction is not a "sale" wiiere indoksbe is to account 

kok collections in excess of auvances witii i.ntekest. 

When by tlie ternis ot a transaction liy wiiicli an indorsee acquires a 
note lie is reqnired to pay or account to tlie indorser for so mncli of 
wliiit is eollected on it as exceeds th<' amount iulvaneed and agreed interest 
tliereon, tlie transaction is not a "sale." 

[iCd. Note. — For otlier delinitions, see Words and l'iirases, First and 
Second Séries, Snle. | 

3. ArPEAL AND ERROK <S=3S4r{(2) — PLEA OF PAYMENT KEED NOT BE COKSIDERED 

WlIERE IIXCO.XTROVERTED EVIDENCE ENTITLED DEFENDANT ÏO VERDICT ON AN- 
OTIIER PLEA. 

On apiioal in an action afrainst a bank on notes, its ])lea of i>ayment need 
not be coiisidered, where tbc uncontroverted évidence snstained its plea 
tliat tlie iiulorsenient of tlie notes was a mère lending of its crédit to the 
notes. 

4. Banks and iîaxking «©=308 — IJndeu statute haxk could not loan its 

CREDIT TO note HY ACCOMMODATION IN DOIiSEMENT. 

Tàider Gen. St. Fia. 1900, § 2707, a bank is not permitted to lend its 
crédit to pai)er wliicli it does not own, and in wliich It bas no lienelicial 
interest, by indorsing snoh paiicr. 

5. Evidence <S=36(! — Parties dealing witii bank were ciiaugbi) witii Knowl- 

edge OF statute uxder wiiicii it could kot make accom.modation in- 

DORSEMBNT. 

Parties advancing mouey on notes taken tbrough a bank, wliich acted as 
interniediary, were cliar;;eal)le witli notice of tliu law of tlie state, uiider 
wliich the bank could not bind itself by an accommodation indorsoment 
of notes wliich it did not own, and in which it had no lieneficial interest. 

In Error to the District Court of the United States for the Southern 
District of Florida; Rhydon M. Call, Judge. 

Action by the Commercial Crédit Company against the Sponge Ex- 
change Bank of Tarpon Springs. Judgment for plaintifï, and de- 
fendant brings error. Reversed. 

See, also, 253 Fed. 255. 

James F. Glen and K. I. McKay, both of Tampa, Fia. (McKay & 
Withers, of Tampa, Fia., on the brief), for plaintiff in error. 

N. B. K. Pettinghill and M. B. Macfarlane, both of Tampa, Fia. (R. 
E. L. Chancey, of 'J'ampa, F"la., on the brief), for défendant in error. 

Before WALKER, Circuit Judge, and GRUBB and JACK, Dis- 
trict Judges. 

WALKER, Circuit Judge. This was an action by the défendant 
in error, Commercial Crédit Company, a Delaware corporation (here- 
in referred to as the Crédit Company), against the plaintifï in error, 
the Sponge Exchange Bank, a Florida Ijanking corporation (herein 
referred to as the Bank), as the indorser of 13 promissory notes made 
to and indorsed by the United Divers' Supply Company (herein refer- 
red to as the Supply Company). The Bank pleaded, first, payment; 
and, second, a plea to the efïect that it was never the owner of the 
notes sued on, and that its président indorsed them in its name solely 

^saFor other cases see same topic & KEY-NUMBEIl in ail Key-NumbercJ Digests & Indexes 
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for the purpose of lending^ its crédit to said notes, which was well' 
known to the Crédit Company when it acquired the same. The Bank 
assigns as errors sundrj^ ruhngs made by giving and refusing instruc- 
tions to the jury, including the action of the court in overruUng the 
Bank's motion, made at the conclusion of the évidence, to direct a 
verdict in its favor. 

The notes sued on were acquired by the Crédit Company in the 
course of deahngs which commenced in pursuance of the terms of the 
f ollowing letter of its vice président : 

"Aprll 5, 1916. 

"Mr. A. M. Lowe, Président, The Sponge Exchange Bank, Tarpon Springs,. 
Fia. — Dear Sir: Mr. Macrenaris and Mr. Welge called upon us with réf- 
érence to advancing on the accounts of the United Divers' Supply Co., repre- 
sentlng advances for supplies, etc., made to the ownera of various boats en- 
gaged in the sponge business. Thèse accounts are of a eharacîer somewhat 
out of our regular line and some of our committee are dlsinclined ta haudle 
them for several reasons. It has been suggested that if we will furnish the 
money recïuired to carry the accounts from the time the supplies are fur- 
nished until the catch is sold the transactions can be handled through your 
bank in a way to insure us against loss. We hâve expressed our willingness 
to advanee the money under tlie following arrangement: 

"The United Divers' Supply Co. to take notes from the various vessel 
owners for the amounts of their respective accounts, iudorse the same, after 
which you will advanee thereon 77 per cent., and in turn indorse them to 
us for a similar advanee. Our charge will be on the face of the accounts at 
the same rate provided In our contract with the Sponge Divers' Associa- 
tion, namely, one-thirtieth of 1 per cent, a day on the face of the invoices, 
plus one-half of 1 per cent, on the amount of accounts a&slgned us : Pro- 
vided, however, that this one-half of 1 per cent, will be refunded if said 
volume reaehes $100,000 within a period of 12 months. Your own charge 
would be a matter for adjustment between you and the United Divers' Sup- 
ply Co. 

"It would be agreeable to us, should you prefer such an arrangement, that 
the amount of funds required be deposited by us in your bank, a surety 
bond to be given us guaranteeing Ueposits, you then to use the funds in, 
making the required advances to the United Divers' Supply Co. upon the 
same basis of compensation as outlined above. If there is any other method 
that you ijrefer, which would afford us similar protection, we would be 
glad tû receive your suggestion. 

"Awaiting your further advices, we remain, 

"Yours very truly, Wm. H. Grimes, Vice Président." 

After the Crédit Company had so acquired several notes given to 
the Supply Company and indorsed by it and the Bank, the latter not 
giving a surety bond under the option stated in a paragraph of the 
letter, the following written agreement was entered into: 

"Thls agreement, entered into this 8th day of May, 1916, by and between 
fhe Sponge Exchange Bank of Tarpon Springs, Florlda, party of the flrst 
part, and Commercial Crédit Company, a Delaware corporation, its succes- 
sors or assigna, designated as second party, witnesseth : 

"That whereas, first party, in order to obtaln funds necessary to assist 
Ihe United Divers' Supply Company of Tarpon Springs, Florida, in conduct- 
ing its opérations, desires to sell to second party notes given to the United 
Divers' Supply Company by its various customers and indorsed to said first 
party by said United Divers' Supply Company : 

"New, therefore, in considération of the premises, the parties hereby 
agrée as follows : 

"Second party will from time to time, during the continuance of this 
agreement, buy such notes belonglng to flrst party as may be acceptable to 
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second party, and vvill pay therefor one hundred per cent. (100%) of the face 
of said notes, of which 77%/ shall be pald in cash upon acceptance thereof 
by second party, and the remainlng 23%, less any déductions and plus any 
overpaymcnts by the debtors, and less charges hereinafter mentioned to be 
paid to said first party immediately upon payment of any such note to sec- 
ond party : Providod that no payments of any such remainder shall be 
made so long as any note purchased hereunder is due and unpaid. 

"The total compensation to be paid by first party, it is agreed shall be 
one-tliir(ieth of 1 per cent, of the face of said notes for each day from date 
of purtliaso l)y and untll paid to second party, plus $5 )ier $1,000 only on 
the first ÇIOO.OOO of notes purchased within any 12 successive months' period. 
Said 55 per $1,000 will be refunded to first party as soon as $100,000 or 
more of notes hâve been purchased hereunder within any 12 successive 
months' period. 

"In witness whereof, first party has caused thèse présents to be executed 
this 8th day of May, 1916. 

"[Slgned] Sponge Exch. Bank, [Seal] 

"By A. M. Lowe, Président. [Seal] 

"Attest: n. W. Pinholster, Cashier. 

"Accepted by Commercial Crédit Company this 17th day of May, 1916. 

"By Wm. n. Grimes, Vice Président. [Seal] 
"By S. O. Rosson, Secy.-Treas." 

The following resolution was adopted by the board of directors of 
the Bank at a regular meeting on May 2, 1916, a copy of which was 
sent by the Bank to the Crédit Company : 

"Tlie président presented a proposition from the United Divers Supply 
Co. as follows : The United Divers' Supply Co. are to take notes from 
the captains or owners of the vessels for money and provisions advanced 
them. The United Divers' Supply Co. to indorse said notes to the Sponge 
Exchange Bank, for an advance of 77 per cent, of their face value, up to 
the amount not to exceed $30,000.00, and the bank to indorse them to the 
Commercial Crédit Co. of Baltimore, who will reimburse them. The $30,- 
000.00 to be used by the United Divers' Supply Co. to pay ail loans now 
outstanding and to discount bills. Said advances made by this bank to be 
eovered by marine Insurance. Every vessel is to settle its note at the end 
of the current trip, and the United Divers' Supply Co. is to make up any 
and ail sliortages that may arise from a poor trip. 

"Moved by G. E. Noblit and seconded by Walter ïoplilï, that if the Uulted 
Divers' Supply Co. signs an agreement eovering ail of thèse points and oth- 
ers that may be added before the final closing of the agreement, that the 
proposition be accepted. Motion carried." 

The following written agreement was entered into between the Bank 
and the Supply Company on May 10, 1916, and duly signed : 

"For the purpose of raising money for conducting their business, the 
United Divers' Supply Co. agrées to take notes for provisions and cash fur- 
nished the sponge boats which they operate, said notes to be signed by tlie 
actual owner of the vessel, if possible; if not by the owner, by the captain 
in charge of the vessel. Attached to each note shall be a blll of the mer- 
chandise and cash furnished the vessel, and Insurance policy eovering such 
inerchandise and cash advance. 

"It is further agreed that, when thèse beats come in and sell their catch, 
thèse notes shall be the first thing paid, regardless of any other account 
againsb the vessel. Sliould a vessel fail to bring in sufflcient sponge on the 
trip to pay their notes, the United Divers' Supply Co. agrées to make up the 
shortage. It is understood and agreed that thèse notes must be paid each 
trip before any further advances will be made. 

"In considération of thèse notes and agreement, and 1 per cent, commis- 
sion per annum on sum used the Sponge Exchange Bank agrées to take 
thèse notes, which shall bear the indorsement of the United Divers' Supply 
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Co., and Indorse tliein to tlie Commereiul Crédit Co. of Baltimore, who wilV 
advauec; 77 per cent, of tlie face of tlie note. ïlie Spoiige Excliange Banli, 
bowever, vvill not indorse for a suiu greater than $.'50,000.00 advance, und 
it inu.st be understood that the Sponge Bxc-hauge Banlc vvlil not under aiiy 
fonsideration malce any further loans to the United Divers' Supplj' Co. above 
this indorsement, iinle.ss it Ls suflieiently eovered by satisfactory collatéral. 
"It is also afireed lliat, upon obtainins thls !f.'?0,000.00, tlie TTnited Divers' 
Sujiply Co. will pay off ail its obli};a11ou,s to tbe Sponge Exchange Bank, 
and ail other obligations so far as it is possible to do so." 

There was in évidence a vvritten instrument, dated June 10, 1916, 
which was duly signed, and pnrported to be a contract between the 
Crédit Company and the Supply Company and several individuals, 
who signed as guarantors of the latter Company. That instrument 
provided for the acquisition by the Crédit Company from the Supply 
Company of such accounts receivable, notes, leases, mortgages, con- 
tracts, and choses in action as may be acceptable to the former, and 
for paying therefor in the same way as was provided for in the con- 
tract of May 8, 1916, between the Bank and the Crédit Company. 
That instrument contained a provision ai:thorizing the Supply Com- 
pany to receive payments on paper acquired by the Bank ander it. 
There was testimony having some tendency to ])rove that none of the 
notes sued on were acquired by the Crédit Company under the last- 
mentioned instrument. 

[1] Undisputed documentary évidence requires the conclusion that 
there was no material change in the character of the dealings by which 
the Crédit Company acquired through the Bank notes made to the 
Supply Company after those dealings were commenced in pursuance 
of the Crédit Company's above set out letter of April 5, 1916. The 
agreement of May 8, 1916, which was in force when the notes sued on 
were made |ind indorsed, made no change in the terms governing the 
transactions, except the immaterial one of referring to the dealings 
provided for as sales of notes. The nature of a transaction is not de- 
termined by the name the parties give it. The letter of April 5th pro- 
posed the making of advances by the Crédit Company to the Supply 
Company, through the Bank as an intermediary, on notes given to 
the Supply Company, indorsed by it and the Bank, and calling for 23 
per cent, more than the advances made on them. That it was con- 
templated that the Bank, except as to its liability as indorser under- 
taken to be incurred to enable the Supply Company to obtain advances 
it desired and which the Crédit Company was willing to make, was to 
be a mère intermediary, is indicated by the suggestion in the letter 
that it might avoid even a very temporary outlay of its own funds by 
giving a surety bond to protect the Crédit Company against loss of 
amounts deposited by it with the Bank in anticipation of the making 
of advances through the latter. The Bank was not approached as a 
prospective borrower. 

The resuit of transactions in pursuance of the proposition would 
be the création of interest-bearing debts separate and diflferent in 
amounts from thèse evidenced by the notes indorsed and transferred. 
As a matter of law it would follow that the collection by the Crédit 
Company of the amount called for by a note so acquired would not 
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entitle it to retain that amount if it exceeded the sum of the advance 
or advances with stipulated interest thereon. The acquisition by the 
Crédit Company of a note in the manner provided for was essentially 
différent from a purchase. That there was no sale follows from the 
fact that the indorsing payée was not divested of ownership. Neither 
the Bank nor the Crédit Company became entitled as owner to the 
amount paid in satisfaction of a note. Upon payment of that amount 
the payée and first indorser was entitled to reçoive as owner so much 
of it as was not requircd to repay the amount advanced and the agreed 
compensation or interest for the use of that amount, including what 
was payable to the l'ank for what it did. The payée remained none 
the less the benetîcial owner of that cxcess, as a resuit of it being made 
subject to be applied in payment of advances made on other notes 
acquired in the same way by the indorsee. 

[21 When by the terms of a transaction by which an indorsee ac- 
quires a note he is rec|uired to pay, or account to the indorser for, so 
much of what is collected on it as is in excess of an amount advanced 
and agreed interest thereon, the transaction is not a sale of the note, 
and the indorsee is not the buyer of it. If only one note had been ac- 
quired by the Crédit Company in pursuance of the terms stated in its 
letter of April 5th, and in the written agreement between it and the 
Bank, and that note had been paid at maturity, the amount of the pay- 
ment being more than the 77 per cent, advanced and the agreed charge 
therefor, the différence would hâve to be paid by the Crédit Com- 
pany to the Bank, and by the latter in turn to the Supply Company, 
after deducting the Ijank's charge for what it did. If that had been 
the transaction presented, it hardly would hâve been contended that 
the Supply Company's relation to the note was other than that of own- 
er of it, subject to a pledge of it to secure the advance obtained and 
charges therefor. 

The succeeding transactions in pursuance of the continuing arrange- 
ment were of the same nature as the fîrst one. The resuit of each of 
them was that the Crédit Company acquired a note or notes, indorsed 
by the payée and the Bank, as security for the repayment of amounts 
advanced on those and other notes ?nd interest or compensation for the 
use of such amounts. The above set' out instruments are to be con- 
sidered together as parts of one transaction. Under the arrangement 
made the Supply Company was enabled, by obtaining the Bank's 
indorsement of notes which the latter never really became the owner 
of , to get advancements from the Crédit Company ; the Bank being 
promptly reimbursed by the Crédit Company for the quite temporary 
outlays made, or crédits allowed, for the purpose of creating obliga- 
tions in which it had no substantial bénéficiai interest, its real relation 
to the transaction being that of an accommodation indorser of notes 
made to the Supply Company and continued to be owned by the lat- 
ter. Evidently it was not contemplated that the Bank was to receive 
anything by way of interest. Its small fixed charge was not measured 
by the time elapsing between the date of its payment to the Supply 
Company and the date of its reimbursement by the Crédit Com- 
pany. The amount of the charge indicates that it was intended to 
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cover the expansés of the service rendered in acting as intermediary 
between the borrower and the lender. 

So far as the Bank was concemed the effect of the transactions was 
siibstantially the same as it would hâve been if the Bank, acting on the 
Crédit Company's promise of prompt reimbiirsement, had cashed, or 
given the Supply Company crédit for thé amounts of, drafts drawn on 
the Crédit Company by the Supply Company and indorsed by the Bank 
for 17 per cent, of the amount of accompanying notes representing 
debts to the Supply Company. The stipulated compensation for the 
use of the sums advanced amounted to substantially more than the 
interest allowed to be charged by the Florida law. In so far as any 
of the instruments evidencing the agreement of the parties use words 
fit for a contract of purchase they were mère shams and devices to 
cover loans of money at usurious rates of interest. Home Bond Co, 
V. McChesney, 239 U. S. 568, 36 Sup. Ct. 170, 60 L. Ed. 444; Com- 
mercial Security Co. v. Holcombe, 262 Fed. 657, — - C. C. A. , 

U. S. Circuit Court of Appeals, Fifth Circuit, présent term. 

[3] The above referred to written agreem.ent between the Crédit 
Company and the Supply Company provided for the former making 77 
per cent, advances to be compensated for as provided in the other 
agreements set out. This being so, the question whether the notes sued 
on were acquired under that agreement is not material, except in so 
far as a provision of it authorizing collections by the Supply Company 
might hâve the effect of entitling the Bank, under its plea of payment, 
to the benefit of payments made to the Supply Company of amounts 
called for by notes sued on. The plea of payment need not be con- 
sidered, if the évidence was such as to require a verdict in favor of the 
Bank on the issue raised by its other plea. If the latter plea was sus- 
tained by uncontroverted évidence, the resuit would be the same, 
whether the agreement referred to was or was not in force or appli- 
cable to the transactions in question. 

[4, 5] The law under which the Bank exists does not permit it to 
lend its crédit to paper which it does not own, and in which it has no 
bénéficiai interest. General Statutes of Florida, § 2707; Cottondale 
State Bank v. Oskamp Nolting Co., 64 Fia. 36, 59 South. 566, Ann. 
Cas. 1916D, 564. The Florida law on this subject, with notice of 
which parties dealing with the Bank are chargeable, is in conformity 
with the generally prevailing law governing banks. To permit banks 
to hâve and exercise the power of lending their crédit for the sole 
benefit and advantage of others would be detrimental to the interests 
of depositors, stockholders, and the public generally. Commercial Na- 
tional Bank v. Pirie, 82 Fed. 799, 27 C. C. A. 171 ; Bov/en v. Needles 
National Bank, 94 Fed. 925, 36 C. C. A. 553 ; Merchants' Bank of 
Valdosta v. Baird, 160 Fed. 642, 90 C. C. A. 338, 17 L. R. A. _(N. S.) 
526; Note Ann. Cas. 1916D, 554. The written agreements in pur- 
suance of which the Bank made the indorsements sued on make it plain 
that it did so for the sole benefit of others, and not in the ordinary 
course of a banking business. It acquired the notes for the purpose of 
indorsing and promptly transmitting them to the Crédit Company ; the 
latter promptly remitting the identical amount of the Bank's temporary 
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■outlay or crédit. The mère form given ito the transaction does not pre- 
vent it being in reality an advance by the Crédit Company to the Sup- 
ply Company on notes made to and owned by the latter, and indorsed 
by it and the Bank. The indorsements were not incidents of real pur- 
chases and sales of notes by the Bank. 

The Bank's relation to the transactions was that of an indorser of 
notes which never realîy became, and were never intended to be, as- 
sets in which it was beneficially interested. The advances it made were 
not for itself, but for the Crédit Company, which was to make im- 
médiate reimbursement and get ail interest to accrue. The obvions 
purpose and necessary effect of having the notes in question pas» 
through the Bank in the manner provided for were to make it liable 
on them, without it really acquiring any bénéficiai interest, but solely 
for the benefit of the Crédit Company and the Supply Company. 
What the Bank did amounted to lending its crédit to paper on which 
it could realize nothing. This is not permitted by the law under which 
the Bank exists. The conclusion is that the indorsements sued on were 
accommodation ones, and are not enforceable in favor of the Crédit 
Company, which the uncontroverted évidence shows acquired the notes 
with knowledge of the Bank's real relation to them. 

It foUows that the court erred in overruling the Bank's motion that 
a verdict in its favor be directed. Because of that error the judgnient 
is reversed. 



AT;BERS V. UNITED STATES. • 

(Circuit Court of Appeals, Ninth Circuit. Febniary 9, 1920. Rehearing Denled 

April 5, 1920.) 

No. 33S5. 

WAB <&=j4 OtHEB STATEMENTS BT défendant ADMISSIBUi TO SHOW INTENT TO 

VIOLATE ESPIONAQE ACT. 

On trial of défendant for uttérlng langage intended to Incite résist- 
ance to tJie United States, tlieu at war, and supportlng and favoring tlie 
cause of Its enemles, in violation of Espionage Act June 15, 1917, tit. 1, 
§ 3, as amended by Act May 16, 1918, § 1 (Oomp. St. 1918, Comp. St Ann. 
Supp. 1919, § 10212c), évidence of stateraents by défendant, after begin- 
ning of the war, but before the entry of ttie United States, showlng that 
he was then a strong supporter of Gennany, helA admissible, as lirnlt- 
ed by the court, to tlie question of Intent in using the language charged. 

In Error to the District Court of the United States for the District 
of Oregon; Charles E. Wolverton, Judge. 

Criminal prosecution by the United States against Henry Albers. 
Judgment of conviction, and défendant brings error. Affirmed. 

Henry E. McGinn, Charles H. Carey, and Veazie, McCourt & Vea- 
zie, ail of Portland, Or., for plaintiiï in error. 

Bert E. Haney, U. S. Atty., and Barnett H. Goldstein, Asst. U. S. 
Atty., both of Portland, Or. 

Before GII.BERT, ROSS, and HUNT, Circuit Judges. 

«s»For other cases see same toplo & KEY-NUMBBB in aU Key-Numbered Dlgesta & Indexe* 
•Certiorarl granted 252 U. S, — , 40 Sup. Ct. 584, 64 L. Ed. —, 
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ROSS, Circuit Judge. The indictment under which the plaintiff in 
error was prosecuted contained seven counts, the last three of which 
were based upon the Espionage Act of June 15, 1917 (40 Stat. 217, 
c. 30), and the first four upon the amended and enlarged Act of May 
16, 1918 (40 Stat. 553, c. 75). The verdict of the jury having been 
in favor of the plaintiff in error as respects counts 1, 2, 5, 6, and 7, 
no further référence to them need be made. 

The verdict, hovvever, was against the plaintitï in error under counts 
3 and 4. The first of those two charged, in substance, the déclaration 
by Congress of war between the United States and the Impérial Ger- 
man government on the 6th day of April, 1917, and its due proclamation 
by the Président, and that on the 8th of October, 1918, while a pas- 
senger on a Southern Pacific railroad train to Portiand, Or., at a point 
between Grant's Pass and Roseburg in that state, the plaintiff in error 
willfully, unlawfuUy, and feloniously uttered language intended to in- 
cite, provoke, and encourage résistance to the United States and to pro- 
mote the cause of its enemies, by then and there stating and declaring 
to and in the présence of 'L. W. Kinney, L. E. Gamaunt, J. A. Mead, E. 
C. Bendixen, F. B. Tichenor, and others to the grand jurors unknown, 
in substance and to the effect as f ollows : 

"(1) 'I am a Gernian ami don't deny it— once a Gennaii, always a German.' 

"(2) 'I served twenty-five years inuler the Kaiser (iiieaninf; William II, «3er- 
maii Kmperor), and I would s» l>ack to Gerinaiiy to-inorrow.* 

"(3) 'I came liero (meanins the TJulted States) wUhout anything, aiul I 
could go away without anything.' 

"(4) 'I came to this eountry (meanlng the United l>tates), siipposing it was 
a free coimtiy, Imt I find that it is not a.^ free as Gerniany.' 

"(5) 'McAdoo (nieaning \V. G. MeAdoo, tlien ami tliere Seeretary of tlie 
Trea.sury of the United States) is a son of a biteli. Wliy should this Rovem- 
inent tell me what to doV 

"6. 'I ani a pi'o-<7eniian ; so are niy brothers.' 

"(7) 'A German can never be beaten by a Yiink' (meaning an American). 

"(8) 'You (meftnlng the United States) can never liclt the Kaiser (nieaning 
William' II, Geiinan Kmperor) — never in a thousand years.' 

"(9) 'There will be a revohition in tliis country (uieaning the United States) 
in ten yeare — yes, in two — maybe to-inorrow." 

"(10) 'I cotdd t&ke a gun m,yself and fight riglit hère (meauing in the 
United States).' 

"(11) 'To hell witli America.' 

"(12) 'I hâve helped (Jennany in this war, and I would glve every cent I 
hâve to defeat the United States." 

"(13) 'We (meaning Gerniany) liave won the war' " 

—and other statements of a like nature, but expressed in language too 
indécent to be spread upon the records of the court, ail of which state- 
ments so made by the défendant were then and there willfully made 
with the intent to incite, provoke, and encourage résistance to the 
United States and to promote the cause of its enemies , the défendant 
then and there well knowing of the aforesaid state of war. 

The fourth count, after alleging the déclaration and proclamation 
of war as in the third, alleged that the défendant at the same time 
and place set ont in the third count "did willfully, knowingly, unlaw- 
fuUy, and feloniously support and favor the cause of a country with 
which the United States was then and there at war, to wit, the Impérial 
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German government, and opposed the cause of the United States there- 
in," by then and there stating to and in the présence of the same per- 
sons named in the third count the identical things set out in said third 
count, and which, therefore, need not be hère repeated. 

The statute (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c) 
iipon which thèse two counts were based déclares, among other things, 
that— 

"Wlioever, wiieii the United States is at war * * * shall wilfully utter, 
])rint, Write, or piiUlish any lariRuase iuteiidect to incite, provolie, or encourage 
résistance to tlie United States, or to promote tlie cause of its enenues, 
* * * and wlioevt^r shall h.v word or aet sniiport or favor the cause o1' any 
country with which the IJnitxHl States is at war, or hy word or act oppose 
the cause of Ihe United States therein, shall be punished hy a fin(> of not more 
than iiîlO.OOO or iinprisonracnt for not more than twenty years, or botli," with 
a pro\iso not i)ertinent to tlie case. 

The jury having found the défendant guilty as charged in counts 
3 and 4, the judgment of the court was that he pay a fine of $10,000 
and be imprisoned in the United States Penitentiary at McNeil's Is- 
land, Wash., for the term of three years. 

In view of the many décisions of the fédéral courts sustaining con- 
victions under the act upon which the indictment was based, it is need- 
less to discuss the point raised as to its alleged unconstitutionality. It 
is enough to say that, as a war measure, we entertain no doubt of its 
validity. \or do we see anything duplicitous in either of the counts 
hère in question. Equally plain is it, we think, that the words alleged 
to hâve been spoken by the défendant to the persons named in the in- 
dictment were within the prohibition and condemnation of the stat- 
ute. That they were spoken by him at the time and place and to the 
persons alleged was shown by testimony amply sufhcient to sustain the 
verdict. Indeed, that fact is not seriously controverted by counsel for 
the plaintitï in error. The real cjucstion in the case on the trial was 
whether the words were spoken with the intent made by the statute an 
essential of the crime. That question was in the court belovv, and is 
hère, most strenuously contested by counsel for the plaintiflf in error, 
based upon the claim that he was so drunk at the time of uttering the 
words that he did not know or realize what he was saying. There was 
much évidence upon that point, and it is very substantially conflicting. 
In support of the defendant's contention regarding it, it was shown in 
his behalf that, although a native of Germany, he came to the United 
States more than 20 years prior to the beginning of the war, became 
a citizen of the United States by naturalization, and built up in the state 
of Oregon an extensive manufacturing business, with branches in 
varions cities of this country, the company of which he was the head 
having more than 1,000 employés, many of whom, with his encourage- 
ment, entered the service of the United States ; that he was a large 
contrihutor to the war charities, including the Red Cross ; and that 
he and the company of which he was the head purchased in the aggre- 
gafe about $300,000 worth of Liberty Bonds. 

The défendant, as a witness in his own behalf, testified, among other 
things, that he had no recollecton of making any of the utterances with 
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which he was charged (his défense being that he was at the time so 
<irunk: as not to know or realize what he said), and disclaimed any 
wrong or disloyal intentions or sentiments. 

No one, we think, can read the testimony of the running conver- 
sations which occurred in the smoking compartment of the Pullman 
car, between the défendant to the indictment and the other persons 
therein named, and in which conversations the prohibited and disloyal 
words were spoken by the défendant, in connection with the further un- 
disputed fact that the latter had ultimately to be assisted by the porter 
of the car to his berth and put into the bed with his clothes and shoes 
on, without seeing that he must hâve been very drunk. Whether 
he was too drunk to know or realize what he said when he uttered the 
prohibited and disloyal words was, as has already been observed, the 
real question in the case; and the jury having resolved that fact, 
upon conflicting évidence, against the défendant, under fuU, clear, 
and eminently fair instructions of the learned trial judge upon the 
point, we should, of course, under the well-established rule upon the 
subject, affirm the judgment against the plaintifï in error, if there 
were nothing else in the case. 

There was, however, upon that vital and close question of intent, 
introduced in évidence testimony of two witnesses, David McKinnon 
and Henry Cerrano, the former of whom was permitted to and did tes- 
tify, among other things, that a few months after the beginning of the 
war, fixing the time as September, October, or November, 1914, he met 
and had a conversation with the défendant on a street in the city of San 
Francisco, Cal., during which the défendant brought up the subject 
of the war, asking the witness what he thought of it, to which the 
latter replied that he did not wish to hâve much to say about it, was 
very sorry it had occurred, and thought it too bad that national dis- 
putes could not be settled in other ways than by bloodshed, where- 
upon the défendant said to the witness : "What do you think of our 
British cousins?" To which the witness replied, "No British cousins of 
mine ; nothing of British who are cousins of mine." That the défend- 
ant then said to the witness : "Never mind ; before we get through 
with them we will kill every man, woman, and child in England." 

The witness Cerrano was permitted to and did testify, among other 
things, that he was janitor of Albers Bros, (of which company the 
défendant was the head), and that some time prior to October, 1915, 
he was cleaning windows in the office of the company when the défend- 
ant entered with a German-American paper and gave it to a young man 
who was working in there, saying: "Look at that paper. See what 
the German army is doing. The German army is doing wonderfuUy, 
and France and England come very easy" — and added : "One kaiser 
and one God." That testimony of the witnesses McKinnon and Cer- 
rano the défendant objected to upon the ground, in substance, that it 
related to occurrences too remote, and that it had no tendency whatever 
to show the intent involved in the crime with which the défendant was 
charged, and, upon the overruling of the objections, exceptions were 
duly reserved. 
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In admitting the testimony the court distinctly ruled that ît was ad- 
mitted as tending to show the bent o£ the defendant's mind and his 
attitude as between the United States and Germany, with a view to 
enabling ihe jury to détermine the defendant's real intention in say- 
ing and doing tJhe things with which he was charged, and for that 
purpose only, and in its charge to the jury the court also specifical- 
ly and clearly so limited it. There can be no doubt that the testimony 
had a tendency to establish the vital question of intent in the case. The 
question is : Was it too remote ? 

In the récent case, decided by this court, of Equi v. United States, 

261 Fed. 53, C. C. A. , a like question was presented and was 

strenuously argued. There, the record showed, testimony was admitted 
of what the défendant to the indictment had said and done June 3, 1916, 
as bearing upon the intent with which he was alleged to hâve committed, 
on June 27, 1918, the offense there involved, in violation of the same 
Espionage Act — a period of more than two years between the two dates. 
This court there distinctly adjudged the testimony not too remote, the 
purpose being properly limited, and the Suprême Court on pétition for a 
writ of certiorari has just denied the pétition. It is manifest that a like 
ruling must be made in the présent case, unless the Equi Case is to be 
overruled, which we are not prepared to do. 

As bearing upon the question, although not so directly in point, 
see, also, Rhuberg v. United States, 255 Fed. 865, 167 C. C. A. 185 ; 

Shidler v. United States, 257 Fed. 620, C. C. A. ; Coldwell v. 

United States, 256 Fed. 805, C. C. A. ; Kirchner v. United 

States, 255 Fed. 301, 166 C. C. A. 471 ; United States v. Schuize (D. 
C.) 253 Fed. 377. No other point made in behalf of the plaintiff in er- 
ror requires, we think, spécial mention, although we hâve given to the 
record and the arguments of counsel most careful considération, 

The judgment is affirmed. 
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BOWERS SOUTHERN DREDGING CO. v. SAME. 

(Circuit Court of Appeals, Fifth arcult January 27, 1020. Rehearlng Denied 

February 24, 1020.) 

No. 3383. 

1. Death ^=5l4(l) — Recovert for négligent death of seamen authokized. 

Where the owner of a small harbor tug, unseawortUy for océan navi- 
gation, and whose master had only a coastwi.se liceuse, procured a license 
for her to procet'd to a Mexican port in tow, witliout une of h.er own 
power, or necessity of a crew, but kept master and crew on board, with. 
orders to keep up steam, both suoh owner and the towiug company held 
liable for death of master and crew, who were drowned wlien the tug cap- 
sized In a storm, where they were given no orders to eut loose, and were 
Dot taken off, although there was ample tlme before the gale struck. 

2. TOWAQE lS=4 — ^TUQ RESPONSIBLE FOfi ilOVEMENT OF TOW. 

When tug and tow proceed on a voyage, the master of the tug contrôla 
and dominâtes, and there can be no divided responsibillty. 

£=3For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
•Certiorari denied 252 U. S. — , 40 Sup. Ct. 488, 64 L. Ed. — -. 
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Appeal irom the District Court of the United States for the Soutli- 
ern District of Texas ; Jpseph C. Hutcheson, Judge. 

Suit in admiraity by Carrie S. Draper and others against the D. W. 
Ryan Towboat Company, Incorporated, and the Bovvers Southern 
Dredging Company. Decree for Hbelants, and respondents separately 
appeal. Aflïrmed. 

John Charles Harris, of Galveston, Tex., for appellant D. W. Ryan 
Towboat Co., Inc. 

Ballinger Mills and John Neethe, both of Galveston, Tex. (Terry, 
Cavin & Mills and Williams & Neethe, ail of Galveston, Tex., of coun- 
sel), for appellant Bowers Southern Dredgijig Co. 

Stuart R. Smith, of lîieaumont, Tex., and Dewis Fisher and H. C. 
Hughes, both of Galveston, Tex., for ai)pellees. 

Before WALKER, Circuit Judge, and GRUBB and JACK, District 
Judges. 

JACK, District Judge. The libelants, hère appellees, relatives of 
members of the crew of the tug Bertha, which was lost with ail 
aboard, off Aransas Pass, Tex., while being towed from Galveston 
to Tampico, Mexico, brought this suit against the D. W. Ryan Tow- 
boat Company and the Bowers Southern Dredging Company for dam- 
ages resulting to them from the death of their decedents, alleged to 
bave heen due to the négligence of the appellants. From a decree in 
favor of the libelants, avvarding them damages in the total sum of 
S34,250, to be paid in equal parts by claimants, this appeal is prose- 
cuted. 

[1] The Bowers Southern Dredging Company, owner of a dredge- 
boat and of the tug Bertha, having use in the harbor at Tampico for 
the dredge and the tug, and the latter not being a seagoing vessel, 
entered into a contract with the D. W. Ryan Towboat Company, own- 
er of the tugboat Chief, to tow the dredge and Bertha from Galveston 
to Tampico. The dredge was attached to the Chief by a hawser of 
about 700 feet length, and to the dredge the Bertha was attached by 
a hawser about 600 feet long. 

Both the dredge, which was not a self-propelling vessel, and the 
steam tug Bertha, carried full crews. The latter was licensed to pro- 
ceed from Galveston in tovi' of the steamer Chief, and on said voyage 
was exempted from carrying licensed officers and crew specified in 
certificate of inspection, but the license provided that it should not 
use its own propelling powcr. Capt. Dittmore, of the Bertha, had only 
a coastwise license from Galveston to Aransas ; it not heing contem- 
plated, as stated in the certificate issued the vessel, that he should 
navigate lier. The Chief was under command of her master, Capt. 
Sanford. Besides her crew, she carried Capt. Nelson, superintendent 
of the Bowers Southern Dredging Company. 

On March 15, 1917, the Chief steamed ont of Galveston harbor with 
the dredge and the tug Bertha in tow, in the order named. On the 
following evening, when about 2,S miles off Aransas Pass, the weather 
became very threatening, and Capt. Sanford, of the Chief, after con- 
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sultation vvith Capt. Nelson, decided to put into the Pass, and headed 
the flotilla that way. This was about 5 :10 in the evening. The wind 
shifted to the northeast and increascd in force as darkness came on. 
At 8:30 no lights coidd be seen on the Bertha, and a few minutes 
thereafter the dredge got broadside in the trough of the sea. Some- 
thing seemed to be holding her back. Capt. Nelson asked Capt. San- 
ford, of the Chief, to speed up his engines, and, when this was done, 
the dredge came up in the wind head to, and, a few minutes later, sig- 
naled that the Bertha was gone. The wind by that time was blowing 
a gale, and nothing could be done for her relief. The Chief and the 
dredge ail night lay off Aransas Pass, and the next morning went in- 
side. Search was made, both by the tug Chief and the life-saving sta- 
tion, but no trace was ever found of the Bertha, save a door, wrenched 
from its hinges. Capt Swanson, of the dredge, stated that he had felt 
something give way, and that the dredge then began to swing up into 
the wind. On examination he found the tow line to be slack, and 
signaled the alarm to the Chief. It was the opinion of the crew of 
the dredge that the Bertha tumed tnrtle and was sunk by the fury of 
the gale, and that her towline broke when the Chief speeded up her 
engines. 

The contentions on which libelants rest their case are that the 
Bertha was topheavy and unseaworthy, and was not properly manned 
and officered ; that, although the officers had only coastwise licenses, 
they were instructed by Capt. Nelson, of the Bowers Southern Dredg- 
ing Company, to eut loose from the dredge and navigate under the 
tug's own steam whenever they saw proper ; that under such condi- 
tions it was négligence to carry a full crew on the Bertha, when the 
only persons needed were caretakers ; that, when the barometer in- 
dicated the approach of the storm, the tug Chief should bave imme- 
diately headed for Aransas Pass, or made provision for the safety of 
the crew of the Bertha by removing them to the dredge or to the 
Chief. 

It is claimed in défense that the tug Bertha was seaworthy ; that 
she was specially prepared for the voyage by boarding up her doors 
and Windows and constructing a storm break on her main deck; that 
ail indications were for fair weather when the flotilla left Galveston, 
and that when the barometer began to fall the wind was from the 
northwest, and consequently not threatening, and that it did not whip 
around to the northeast until later in the evening ; that when the 
danger became évident the Chief headed towards Aransas Pass, and 
when the storm broke in full force, after dark, nothing could be done 
for the relief of the crew of the Bertha. It is further urged that, 
had the Bertha eut loose from her hawser, she would hâve had ample 
time under her own steam to hâve found shelter, as she could hâve 
made much faster time than the Chief with her in tow, or had she 
eut loose, and not headed for the P^ass, she might, under her own 
steam, hâve faced the wind and weathered the storm. 

In addition to thèse défenses urged by both claimants, it is further 
contended, on the part of the Bowers Southern Dredging Company, 
that the crew of the Bertha assumed the risk, and, further, that, if 
263 F.— 3 
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they lost their lives through négligence of any one, it was the nég- 
ligence of fellow servants, for which the employer is not liable. 

The tug Bertha was constructed for coastwise or harbor service. 
There was some évidence to the effect that she was unsteady and 
topheavy, due to her narrow construction. She may hâve been safe 
for work in the harbor, or on inland waters ; but it is évident f rom 
her license, which prohibited her navigating under her own steam, 
and from the fate that finally overtook her, that she was not of suffi- 
cient size and power to under take such a voyage, except as a tow. 
This knowledge was brought home to the Bowers Southern Dredging 
Company when it accepted the license with such limitations. But 
the restrictions of such license were not accepted in good faith, for 
Nelson testifies that, on leaving Galveston, he instructed the crew to 
keep steam up ail the time, and to eut loose and go as they pleased 
whenever they felt like it, and this, notwithstanding the fact that the 
captain had only a coastwise license. As the Bertha was licensed to 
go only as a tow, it should hâve been treated as such, and its crew 
removed to the Chief or to the dredge when the barometer gave évi- 
dence of the approach of a storm. The barometer began to fall at 
noon, and by 5 o'clock there was every appearance of bad weather. 
An hour or more calm preceded the breaking of the storm, so that 
there was ample warning and opportunity to hâve gotten the men ofï 
the Bertha. Instead, no communication whatever was had with her. 
Nelson and Sanford stood on the instructions previously given the 
crew by Nelson to eut loose and navigate the ship whenever they saw 
fit. 

The Bertha was, at the time, 25 miles from the coast, whereas the 
limit for such a vessel, so manned, was 20, beyond which the officers of 
the vessel were without authority to navigate, even had they been on 
a seagoing vessel. Under thèse conditions, it is contended that the 
crew of the Bertha were themselves to blâme ; that in the exercise of 
good seamanship the Bertha should bave eut loose and headed for 
Padre Island or Aransas Pass. Nelson testifies that, had she donc 
so, she could bave easily reached a place of safety long before the 
tow, or she could bave steamed along to leeward of the dredge, and 
there found shelter from the wind, or that she could hâve headed 
into the wind and ridden out the storm. It is sufficient in answer that 
good seamanship could not be expected of men who were not good 
seamen, and the officers of the Bertha were not compétent seamen that 
distance from shore. If such were the part of good seamanship, in 
the sudden danger that conf ronted them, to eut loose from the dredge 
and navigate under the Bertha's own steam, in violation of the terms 
of its license, Nelson, the représentative of the Bowers Company, or 
Sanford, the captain of the tug having the Bertha in tow, should 
bave ordered the captain of the Bertha to do so. The latter had the 
right to rely on the superior knowledge and expérience of Sanford, 
and of Capt. Nelson on board the Chief with him, to look to him to 
take ail proper and necessary steps for their protection, or to order 
them to eut loose from the dredge in event the exigencies of the situa- 
tion made such action imperative. 
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But for the négligence of the claimants, the master and crew of 
the Bertha would not hâve been placed in the perilous position in 
which they found themselves when the storm broke upon them, and 
the claimants, therefore, cannot escape liability because of an error 
of judgment — if in fact there was such— on the part of the master 
of the Bertha, thus called on in such emergency to take action to 
save the lives of his men. It is by no means certain that, by such 
action, the lives of the crew of the Bertha would hâve been saved; 
and, had they been lest, the claimants herein might well hâve said, 
and with much force, that only the master of the Bertha was to blâme, 
as he had acted without orders from his superior officer, Nelson, or 
the captain of the Chief, and in violation of the terms of the license 
issued to the Bertha. 

[2] When tug and tow proceed on a voyage, the master of the 
tug Controls and dominâtes ; there can be no divided responsibility ; 
the tug leads; the tow must follow. The Quickstep, 9 Wall. 665, 19 
Iv. Ed. 767; The Margaret, 94 U. S. 494, 24 L. Ed. 146; The Fort 
George, 183 Fed. 731, 106 C. C. A. 169; The Doris Eckhoff, 50 Fed. 
135, 1 C. C. A. 494; Transportation 'Lirle v. Hope, 95 U. S. 297, 24 
L. Ed. 477; The Manhattan, 186 Fed. 329, 331, 108 C. C. A. 407; 
The Teaser, 246 Fed. 223, 224, 158 C. C. A. 379. Either the Bertha 
was in reality a tow, as lier license intended she should be, and should 
hâve looked to and taken her orders from the tug, or she was not a 
tow, but a self-propelling vessel, free to navigate under her own steam; 
If she be considered a tow proper, the claimants are at fault because 
Nelson and Sanford failed to transfer the men to the dredge or to 
the Chief in the face of the impending storm, or to otherwise provide 
for their safety. If she be not considered a tow, the claimants were 
at fault in having failed to order the captain of the Bertha to eut loose, 
and, under her own steam, take measures for her own préservation, 
which Nelson and Sanford both say might successf uUy hâve been done. 
In either alternative, the saf est and the proper course would hâve been 
to hâve transferred the men from the small, frail Bertha, to the much 
larger and seagoing tug Chief. The resuit of cutting loose and navi- 
gating under its own steam would hâve been problematical. The 
safety of the other course, the obvious one at the time, has been dem- 
onstrated. 

It is contended that the seaworthiness of the tug Bertha cannot be 
denied, by reason of the fact of an order of the court fîxing a limita- 
tion of liability as against the dredge of $40,000, and authorizing a 
stipulation in that sum in lieu of its surrender, as provided for in Act 
March 3, 1851, being sections 4283 and 4285 of the Revised Statutes 
(Comp. St. §§ 8021, 8023). The order was entered by consent, and 
if its effect was that contended for, such was evidently not the inten- 
tion of the proctors for the libelants, as testified by them. At best, 
however, it was only an interlocutory order, which the court had full 
authority to set aside, especially inasmuch as the parties were thus 
placed hack exactly in their original positions, and neither prejudiced 
thereby. The decrees were against the défendants in personam, and 
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not in rem, and the total amount was less than the agreed valuation 
of the dredge. 

The Hbelants were authorized to bring the action under articles 
4694 and 4698 of the Revised Statutes of Texas, providing for such 
actions where decedent's death was caused by the négligence of an- 
other. The plea of contributory négligence is without merit. Even 
if applicable, it would be only to those suing for damages for the death 
of the captain of the Bertha, and he, we think, was not négligent in 
failing to eut the Bertha loose from the dredge. Neither may it be 
said that the loss of the Bertha was an act of God, or an ordinary 
péril of the sea, the risk of which was assumed by the crew. The 
death of those aboard was due to the combined négligence of the 
défendant corporations. The crew of the Bertha were servants of 
the Bowers Southern Dredging Company and négligence of the mas- 
ter is not an assumed risk of a servant, nor was the négligence of the 
Ryan Towboat Company, employed by the Bowers Company to tow 
the Bertha, a risk assumed by its crew. 

The decree of the lower court is afïirmed. 



BEUCE V. BRUCE et al. 

(Circuit Court of Appeals, Pifth Circuit. January 29, 1920.) 

No. 3468. 

1. Insane persons c3=>20 — Want of notice of prooeedinos to adjudge 

insane does not warrant coixateral attack. 

Want of notice to an alleged lunatic of proceedings adjudging hlm 
insane, committing him to au asylurn, and appointing a guardian for liis 
perscn and estate, does not .iustify an attack in a collatéral proceeding ; 
such proceedings tseing in rem. 

2. Insane persons <®=71 — Notice to lunatic of proceedings for leave to 

TURN OVER PROPERTY TO M0RTGAGEE 18 NOT REQCIEED. 

A proceeding by a guardian of an insane pereon for authority to turn 
over certain of his property to a mortgagee for an agreed crédit on the 
mortgage debt was a proceeding in rem, and no notice of its pendency to 
the lunatic was required. 

3. Insane persons <S=371 — Decree authorizing tur.mng ovek property to 

creditor may be attacked collaïerally, if procured by fbaud. 

A guardian of an insaue person, in procuring autliority to turn over 
property to a mortgag(?e for an agreed crédit on the mortgage debt, must 
exercise the utmost good falth with référence to liis ward, and if he 
procures the decree by fraud it is assailable in a collatéral proceedhig. 

4. Insane persons (^;=>n — Falsb représentation knowingly ma de in pro- 

curing PERMISSION TO TURN OVER PROPERTY TO CREDITOR WILL SUPPORT 
COLLATERAL AIT'ACK. 

Where permission to a guardian of ^-n insaue pereon to tuni over prop- 
erty to a mortgagee for an agreed crédit on the mortgage debt was 
granted on the guardian's ex parte proof, false représentations knowingly 
made by him as to the value of the property coiLstituted fraud, warrant- 
ing a collatéral attack on the decree. 

5. Insane persons «s^^lOO — Bill for relief from decree held to suffioient- 

LY CHARGE FRAUU. 

A bill for relief from a decree rendered while plaintiff was under- 
guardiaushii) as an iii.sane person, aurhori/.iug the guardian to turn over 

Ê=>For otUer cases see same topic; & KBY-NUMCER in ail Key-Numbered Digests & Iiidexea 
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property to a mortgagee for un agreed crédit of .'t!4,9rii>.9S, sufficicutiy n!- 
lescd fraud, wliero il allefîed tliat tlie i)roeeedlng lu vvlilch tlic dccvee was 
remlej'ed wa.s tal;eji to divest i)lalutiffi of valuablo ijvopeity fo,- les.s tliaii 
oiie-tliird of its value, tliat its truc value was at least .$15,000, and that 
tlie jietition of the guai'dian re])resented that its value was about .$o,00u: 
esi)>elally wliere the bill was disinissed l)eeause of tlio supposed invul- 
neraltility of the decree, even when assailed for fraud. 

Appeal from the District Court of the United States for the North- 
ern Uistrict of Florida; WilUam B. Sheppard, Judge. 

Suit by George Bruce against E. F. Bruce and others. From a 
decree dismissing the bill, plaintifif appeals. Reversed and remanded. 

John C. Avery, of Pensacola, Fia., for appellant. 

William H. Watson and S. Pasco, both of Pensacola, Fia., and Rob- 
ert PI. Anderson, of Jacksonville, Fia., for appellees. 

Before WALKER, Circuit Judge, and GRUBB and CLAYTON, 
District Judges. 

GRUBB, District Judge. This is an appeal from the order of the 
District Court dismissing appellant's bill of complaint in equity. The 
bill sought relief against certain decrees in lunacy and guardianship 
proceedings afïecting the appellant, rendered in the state courts of 
Florida, because of alleged fraud and want of notice in their procure- 
ment. The errors assigned and relied upon by appellant are based 
upon the action of the District Judge in refusing to strike from the 
answer of the appellees certain portions thereof. Upon the déniai 
of the motion to strike, the appellant stated to the District Judge that, 
because of this ruling, the plaintifF (appellant) would ofifer no évi- 
dence in support of his bill, and the bill was thereupon dismissed by 
the court. The portions of the answer, sought to be stricken by ap- 
pellant, set up certain proceedings in the state courts as a bar to the 
prosecution of the présent bill, and the parties and the District Judge 
seem to hâve treated this ruling as foreclosing the appellant from as- 
sailing the decrees rendered in such proceedings, even for fraud, and 
it was for that reason apparently that the appellant ofïered no évidence 
of fraud in support of his bill. 

The appeal présents thèse questions: (1) Whether the proceedings 
and judgments could be collaterally impeached in equity for fraud or 
want of notice to the lunàtic ; and (2) whether the bill sufficiently charg- 
ed fraud. 

[1] 1. The plaintiff was adjudged to be insane by the judge of the 
county court of Santa Rosa county, Florida, in a statutory proceed- 
ing, and was confîned by an order of the court in an asylum as a per- 
son of unsound mind. A guardian was appointed for his person and 
estate thereafter by the same court. The plaintitï was afterwards de- 
clared to be improved and harmless, and was released from the asylum. 
He thereupon instituted this suit. The bill fails to aver any such ir- 
regularities in the proceedings adjudging the plaintifF to be insane, 
and committing him to the asylum, and appointing a guardian for his 
person and estate, as would justify an attack in a collatéral proceeding. 
such as this is. The proceedings were in rem, and no notice thereof 
to the lunatic was required or possible. The bill does not charge that 
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the plaintifF was sane, when adjudged insane and committed ; nor does 
it charge that the proceedings in lunacy were instituted with a design 
to defraud the plaintiff of his property. 

After the plaintiff's adjudication, and during his confinement, the 
guardian, who was his brother, filed a pétition in ihe circuit court of 
Santa Rosa county, Florida, for authority to enter into a contract com- 
promising a debt owing by the lunatic to his brother-in-law, the appellee 
W. A. Watson, and which was secured by a mortgage on certain real 
estate of the lunatic, and also on certain dry docks and equipment that 
belong to him. The amount of the debt was $4,959.98. The pétition 
was filed under the autliority of section 2631 of the General Statutes 
of Florida of 1906, which is as follows: 

"Guardians of idiots and lunatics shall be authorlzed to malie such con- 
tracts relativo to the persons and estâtes of such idiots and lunatics as they 
may deem expédient, but before such contraets sliall bind such estâtes they 
shall be approved by the judge of the circuit court of the circuit in which 
the letters of guardianship issued." 

The pétition was supported by the affidavit of the guardian. The 
prayer of the pétition was that an agreement between the guardian 
and the appellee Watson, by the terms of which the guardian was to 
deliver to Watson the dry docks and equipment and receive a crédit 
on the mortgage debt of $4,458.98, leaving an unpaid balance thereon 
of $500, for which the real estate was still to stand security, be ap- 
proved. The pétition alleged: 

"That the said dry doclîs are now In a greatly depreciated condition, and 
are probably now worth about 25 per cent, of their original éost price of 
$12,000. Said docks hâve been sunk for several years, during wliich time no 
repairs hâve been made thereon, and large sums of money will have_ to be 
spent thereon in order to replace them in a worliing condition. Petitioner 
has no sums of money in thls estate to put to such purpose, and the value 
of said docks, in their présent condition, does not exceed the amount of 
crédit said W. A. Watson has agreed to make on the indebtedness to him of 
George Bruce." 

Thèse averments were sworn to by the guardian, and were the only 
proof in support of the pétition, submitted to the judge of the circuit 
court. On them he acted in approving the guardian's agreement, 
which was subsequently executed by the delivery to Watson of the 
dry docks and equipment. Watson sold the dry docks and equipments 
to the Bruce Dry Dock Company, appellee, in which he was financially 
interested. 

[2-4] The plaintifif seeks relief from the decree of the circuit court 
of Santa Rosa county, approving this contract and the recovery of his 
property. The decree is assailed both for want of notice and for 
fraud in its procurement. The proceeding being in the nature of a 
proceeding in rem, no notice of its pendency was required to be given 
the lunatic, and none was practicable. However, the guardian was re- 
quired to exercise the utmost good faith with référence to his ward, 
and, if he procured the decree by fraud, it is assailable in this indirect 
proceeding. Arrowsmith v. Gleason, 129 U. S. 86, 9 Sup. Ct. 237, 32 
U Ed. 630; McDaniel v. Traylor, 196 U. S. 415, 25 Sup. Ct. 369, 49 
h. Ed. 533 ; Simon v. Southern Railway Co., 236 U. S. 115, 35 Sup. Ct, 
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255, 59 L. Ed. 492. It is true that in a contested case the présence of 
perjured testimony on the trial is not ordinarily and of itself sufficient 
évidence of fraud in securing the judgment. In this case the présen- 
tation of the matter to the court by the guardian was ex parte, and the 
only proof, submitted to the circuit court was the sworn pétition of 
the guardian, on the faith of the truth of which the court altogether 
relied. If the guardian knowingly made false misrepresentations to 
the court in the pétition as to the value of the vi^ard's property, this 
was a procuring of the judgment by the party seeking it through fraud. 
The case of Arrowsmith v. Gleason, supra, is in point and controlling. 

[5] 2. The answer contained a motion to dismiss the bill, charging 
that it failed to state "such a cause as entitled him [plaintifï] to any 
relief of or from the défendants." Appellees contend that the bill 
fails to charge fraud in the procurement of the decree of the circuit 
court, confirming the agreement between the guardian and Watson. 
The ÎdIII avers, though only by indirection, that the proceeding in the 
circuit court of Santa Rosa county, in which the decree attacked was 
rendered, was "taken to divest your orator of his said valuable property 
for less than one-third of its value," and also allèges, on information 
and belief, that the true value of the dry docks and equipment, when 
taken possession of by défendants, was at least $15,000. The guar- 
dian's pétition had represented to the court that their value was "prob- 
ably about 25 per cent, of their original cost price of $12,000," which is 
only one-fifth of their alleged actual value. It is true that the bill does 
not in terms charge that either the guardian or Watson knew of the 
actual value of the property as charged in the bill of complaint. How- 
ever, we think it was sufficient as against a gênerai motion to dismiss, 
especially in view of the f act that the dismissal of the bill of complaint 
was brought about, not by any imperfections in its averments of fraud 
in the procurement of the decree, but because of the supposed invul- 
nerability of the decree, even when assailed for fraud in its procure- 
ment. 

The dismissal of the bill upon the ground stated also makes it im- 
proper now to pass upon the affirmative défenses of élection and es- 
toppel presented in the answer of ail the défendants, and upon the dé- 
fense of innocent purchaser for value without notice presented in the 
answer of the défendants other than the guardian. Upon the return 
of the case to the District Court, fraud in the procurement of the 
judgment of the kind indicated should be directly and explicitly charg- 
ed, by a statement of the facts relied upon by appellant to constitute 
it, together with the avermcnt of the necessary intent and purpose. 

The decree of the District Court, dismissing the bill of complaint, is 
reversed, and the cause remanded for further proceedings in con- 
formity with this opinion ; and it is so ordered. 
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PISCREK V. VICTOR AMERICAN TUEL 00. 
(Circuit Court of Appeals, Eightli Circuit December 17, 1919.) 

No. 5319. 

Mastbr and BEKVAwr®=>l85(12) — ^Minb opebatoe not liable fob injuet t» 

KMPLOTÊ BT COEMPLOYD'S ACT OUTSIDE SCOPE OF EMPLOTMENT. 

A mlning conipany held not cliargeable with négligence wMch rendered 
it liable for injury to a miner, eaused by a car running down a tunnei 
wlthout eontrol at such speed that it jumped tbe track, where employés 
under Instructions liad loaded the car and left it standing on a level 
place wlth. tbe wbeels blocked, from which place it was started by an- 
otber employé, having no duty in respect to it and without instructions, 
and through Ma mlstake was sent down the wrong track. 

In Error to the District Court of the United States for the District 
of New Mexico ; Colin Neblett, Judge. 

Action at law by Joseph Ivan Piscrek against the Victor American 
Fuel Company, Judgment for défendant, and plaintiff brings error. 
Affirmed. 

E. W. Dobson, of Albuquerque, N. M. (A. T. Hannett, of Gallup, 
N. M., on the brief), for plaintiff in error. 

Kenaz Huffman, of Denver, Colo. (Caldwell Yeaman and Frank 
E. Gove, both of Denver, Colo., on the brief), for défendant in error. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge, 

STONE, Circuit Judge. Error from judgment in personal injury 
suit entered on a directed verdict at the close of plaintiff's case. The 
bases of the action of the court in directing the verdict were that there 
was no proof of négligence on the part of défendant, and that the 
proximate cause of the alleged injury was the act of a fellow servant. 
Counsel for plaintiff hère contend that there was substantial évidence 
of négligence by défendant, and that the person causing the injury 
was not a fellow servant. 

The allégations of négligence in the pétition are that the défendant — 

"negligently permitted a car loaded wlth débris, tram car wheels, axles, and 
otlier heavy material to descend said tramway * * » under no controi 
whatsoever and at snch a hlgh rate of speed that sald car ran olï said 
tramway * * • by reason of Its hish veloclty and momentumi acqulred 
by said tram car loaded as nforesaid and running without eontrol down said 
slope, tunnel or passageway for a distance of from four hundred to flve hun- 
dred feet." 

And again: 

"That said loaded tram car was nesllgently permitted to descend sald main 
slope, tunnel, or passageway upon said tramway or tram road at such speed 
and veloclty and beyond any eontrol and unattended by the défendant or any 
servant or employé of said défendant" 

The statement by counsel for plaintiff in their brief of the évidence, 
upon vvhich they rely to show négligence of défendant and absence of 
fellow service is, omitting médical testimony, as follows: 

®=3Por other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests A Indexes 
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■Tlaintiff had worliod in mines for a niimber of yeiu's, at Gallup and else- 
wlM>re; ho woiked in différent parts oi' tlie Weaver mine. 

•'On Augiist 8, 3914, was workinj; in face of main sloye of tunnel in Weaver 
mine; liad a partner worlùng witli liim. About 10:30 a. m. plaintiff and lils 
l)artuer ate tlieir Inncli, sitting on a tool box wliieli was about 40 fcK't froni tbe 
faee of the tunnel \Aliere they \vorl<(;d. Wlien about rlirougli witli tlieir luneli 
tliey iieard souie one cry ont, 'Lool< ont,' or some sort of warning. Plaintiff 
imi'nediately got up and started up tlie tunnel to wliere tliero was a side eutry, 
and bis partner followed. Tlie side entry was about 40 feet u]) tlie tunnel 
from where the tool box was located where they were eating tlieir lunch. They 
had gone about 10 feet when the car comiiig down the slope juniped the track 
and contents of same were thrown on plaintiff, causiiig the Injury. 

"Plaintiff was employed by défendant as a 'coal digger' aud was to re- 
çoive 0:3 cents per ton for coul, and if'i per yard for coal and -fi per yard for 
rwk for drlving the entry. The défendant was to haul ont the loaded cars 
and furnish cnipties ; also furnish plaintiff with material for props and ma- 
terial for tinibering the slope; also rails for extending the track; and 
plaintiff' was to lay the rails. The coal was hauled out and weighed and pald 
for at the rate of C;S cents per ton, and tlie slope or tunnel was nioasured and 
pald for at the rate of $4 jier yard for coal and rock. 

"After the accident the iilaintiff was renioved to a hospital and attended 
by the eompany's doctor. 

"Andy Kuchak; He was the partner of the plaintiff, and tliey workod to- 
gether and were working togetlier in digging coal and extending the sloiie or 
luiinel in the Weaver mine on tlie day the accident happeued. Ilis testimony 
corroborâtes that of iilaintiff as to the mateiial facts as to when, wliere and 
liow the in.liiry occurred. 

•'Otto Fellln: Otto Felllii was pit lio.ss in charge of the opération of the 
mine underground. On the nioruiug of the 8tli of August, 1914, he directed a 
coal car to be taken up the main slope and located at a point where a coal car 
had been wreckod and to load up the débi'is. He directed Tony Kotiglovie and 
Ix)iiy Buyan, two compaiiy men, to load the car wlth the wreckage, whieli con- 
slsted of car wlieels, axles, and other pai^ts of wredced cars. The car w'as 
taken up to the place where it was to be loaded by the mule driver. 

"Tony Kotiglovie; He was what is known as a conipany man working for 
go inucti per day, and was tmder the direction of the ]iit boss, wlio could di- 
rect hlm to do any kind of work necessary, including digging coal when not 
otherwise engaged in other work. On the moruing of the Stli of Aiigust, 1914. 
the pit boss instrticted hiin to go up the main slope and to load a car with the 
wreckage of a coal car. Tliis he proceeded to do, rather earl.v in the moniing, 
about 8 o'clock, and was assisted In performiiig the labor by one Louy Buyan. 
After they had load<!d the car they iiroceedcd to let it down the slope a dis- 
tanc-e of 200 or 250 feet. The car had in it three sprags, and wlien they 
reached a place lu the slope or tunnel that was reasonably level, they put the 
fourth sprag in and left the car standing about 1-T feet above the hoist where 
the engine was oiii'rated, and iiroceeded down the slope to (lie fourth west 
entry, and one of them w(>nt down the slojie some :îOO feet, to where the mule 
driver was to notify him that they had loaded the car, and where they had 
left It, and the other party went into one of the rooms for the piu'pose of 
digging coal. 

"Ixjuy Hitynn: Ilis testimony \^■as practically the same as that of Koiiglovic. 
The pit boss tokl him to hel)) load llie car, whiili lie did. Both he and Koug- 
lovlc testified that Ihe reason they did not let the car <lown to the fourth west 
entry, but left it standing on the track in tlie main slope or tunnel, was because 
from the ]ioint where they left it standing, down to the fourth west entry, the 
grade was so steep tlnit tbey were afraid to attenipt to lower the car down, 
even with four sprags, for fear it would get away from them. Tony and Louy 
were not termcd 'coal diggers,' but were employed by the company at so niucîi 
lier day to do any and ail klnds of worl^ as they might t>e directed. 

"Roger Boissier: Boissier testified that at the finie that his déposition 'was 
taken in May, 1910, that he would be 17 years old Juiie, 1917. That would 
make him about 14 years and 2 montbs old at the time that the accident oc- 
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curred. He had been running the engine a few days prior to August 8th, tlie 
date of the accident. 

"Interrogatory 6: Was it any part of your duty to move a pit car whicli 
mlght be standing upon the traelc in any paj-t of the mine, other than incident 
to the capacity in whieh you were einployed? Ans'.ver: No. 

"Tlie witness stated he saw a pit car standing iipon the track in the maha 
slope on the 8th day of Aiigtist, 1914, that the car was about 10 feet from the 
hoist, and that the car contained wheels, bunipers, and doors, and. further 
testifled as follotvs : 

"Int. 25 : How long had sald pit car been standing on the traeli: before you 
moved it, if you dld move It? Answer: AI>out 15 minutes. 

"Int. 32: If you moved this pit car, why did you move it? Did you receive 
any instructions to do this? Did you hâve any authority whatsoever to do 
this? Answer; The rope rider told me to go open the door. I saw the car 
standing there; the trip was eoming down, and I had to get the car out of 
the way. Nobody didn't tell me to do it. 

"Int. 34: If you had not moved said car, how would it hâve been moved? 
And by whom? Answer: I don't know. 

"Int. 35: What did you intend doing with said car? Answer: I was going 
to switch it onto the parting. 

"Int. 36: How far down the slope from the car was there a switch? An- 
swer : Nine feet. 

"Int 37: Was this switch set for a through trip down the slope, or was it 
set for a trip down an entry or parting? If it was set for a trip down an 
entry or parting, state what entry or parting. Answer: The switch was 
throwed for the parting. I thonght I throwed it for the parting, and it went 
down the straight. I don't know. 

"Int. 40: Do you know whose duty it was to turn such switch? If so, state 
vvhose duty It was. Answer: The rope rider. 

"Int. 41 : If said switch was turned for the entry or parting, what was the 
purpose or reason thereof, if you know? Answer: The switch was turned for 
the parting. I expected the car to go on the parting, and it went down tne 
main slope. 

"Int. 49: How far away from the point whore the car was standing upon 
the track did the car leave the traek? Answer: About 200 yards. 

"On cro3s-examination the witness testified that he had beeu trapping for 
about flve months before they put him to work nmning the engine. 

"Cross-Int. 11: Who told you how to run an engine connected wIth a 
hoist? Answer: Nobody. Just one digger showed me how to do it. 

"The witness testified that Mr. Sununerville gave him an order, and the 
superintendent put him to work, and that after the accident happened he was 
changed baek from running an engine to trapping, and the reason for chang- 
ing him back, he stated, was because he hurt the nian, and he only worked five 
days for the company thereafter, and he was fired. 

"Oross-Int. 36 : Who told you to go and open the door at the parting? An- 
swer : The rope rider. 

"Oroiss-Int. 37: What was bis business? Answer: He was there to ride 
rope, that Is ail. 

"Oross-Int. 38: Well, what did he do? What is a rope rider? Can you 
tell me? Answer: He just eut the rope off and put on the emptles. 

"Cross-Int. 46: Did the rope rider tell you to take that car down? Answer: 
No. Nobody told me. 

"Cross-Int. 47: Well, why did you do it? Answer: I had to do It, because, 
if I dld not do it, it would knock that car off the track, and there would hâve 
been a wreck. 

"Cross-Int. 54: Now when you went down or up, whlchever way you went, 
to open doors, what did you do when you opened the door? Answer: Well, I 
was going to open the door, and saw the car there, and had to drop that car 
down. I pulled the sprags out, and the car got loose and hit that man. 

"Cross-Int. 78: Who gave you your instructions, when you were running 
that engine? Answer: They never told rue nothing — just showed me how — 
that was ail. 
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"Cross-Int. 79 : Dld anj horty toll you about moving tlie cars, or anything 
llke that? Answer: No. Told me nothlng. 

"Cross-Int. 1>4 : And dld anybody tell you liow to taUe sprags out of a car? 
Answer : Nobody ; no. 

"Cross-Int. 108: And you thouslit it was yoiir duty, then, wben you got in- 
formation, to go and open the trapdoors, and you saw tlie car tliere — you 
thought it was your duty to move It? Answer: Yes. 

"Cross-Iut. 100: Wliore \^-ere you gonig to sent it to? Answer: Fourtli west. 

"Cross-Int. 113: Shoiild not the switch bave been tumed? Answer: I did 
not know so. It was turned for the straight, and I tbought it was tumed 
for the fourth west, and I was golng to turn it for the straight, and the car 
went down straight on. 

"Cross-Int. 123 : And at the tinie you startcd to let it down, you did not 
tum the switch to the fourth west? Answer: Well, before I corne to get) 
the car, I had a llttle light, and the switch was throwed for the straight, and 
1 tbought It was throwed for the fourth west, and the car ran straight down. 

"Cross-Int. 147: If you say it was not your duty to move this car, and you 
had no instnictlons, tlien why dld you do it? What reason dld you hâve? It 
Avas not your business to do it, was it? Answer: Nobody told me to do it, 
and I did It niy own self. 

"Cross-Int. 175: Whcn the rope rider called to you that they were bringing 
the eniptles down, lie called to you to do what? Answer: To open the doors. 

"Cross-Int. 176: And that was when you took it upon yourself to get thls 
car out? Answer: Yes. ' 

"Cross-Int. 177: At the time, were you also runnlng the englne? Answer: 
No; I was i-unning the engine about that time, but was not runnlng tJie 
engine at tlie time they liurt that man. 

"Cross-Int, 178: You were employed to do both jobs, then, and you Tuidertook 
to do the thlrd job, by letting the car down, did you? Answer : Yes. 

"Cross-Int. 179: You did it to protect the company, did you? Answer: I 
was trylng to help the company out; yes. 

"CrosH-Int. 180: Ajid you thought you were doing the right thing, but the 
car got away from you? Answer: Yes." 

To this statement should be added certain testimony of the wit- 
ness Roger Boissier, as follows: 

"InteiTogatory No. 20: Could the car be moved wlth the sprags ail in the 
wheels, if there were sprags In ail the wheels? Answer: No; it could not. 

"Interrogatory No. 27 : If you took any sprags out of the wheels of said 
car, how and when did you take them out? Answer: I took them out one by 
one; I took two out and two afterward. 

"Interrogatory No. 28: Could you move the car wlth one sprag out? An- 
swer : No ; I tried to, and couldn't do It. 

"Interrogatory No. 29: Could you move the car wlth two sprags out? An- 
swer: No; I tried It, and couldn't do it. 

"Interrogatory No. 38: Dld you reçoive or hâve any instructions to tum 
sald switch, if you dld turn it? Answer: No. 

"Interrogatory No. 39 : Dld you bave any authority whatsoever to turn 
sald switch? Answer: Nobody told me to turn the switch." 

This évidence may be summarized as follows : A mine car had been 
loaded with débris and car wreckage and placed upon a compara- 
tively level portion of the track, where it was securely held by four 
sprags (pièces of wood used iir blocking the wheels), until it could 
be taken out of the mine. A short distance beyond where the car 
was so standing the track declined sharply, running to the end of the 
tunnel where plaintifiE worked. Between where the car stood and the 
tunnel end was a switch track, which ran into a différent opening. Aft- 
er the car had remained in place for 15 minutes, the boy, Roger 
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Boi'ssier, f ound it, and, thinking that it should not be allowed to remain 
there, changed the svvitch and released the car, with the intention of 
running it down the svvitch track. As a matter of fact the switch had 
been before set for the switch track, and he mistakenly changed it to 
the main track. The car was so securely fastened where it was that 
he could not move it until he had removed ail four of the restraining 
sprags. Tlie accident was thus caused solely by the boy, in mistakenly 
turning the switch already properly set to protect plaintiff from cars 
coming down the track, and by the boy removing the sprags and 
starting the car, which was safely secured. Neither of thèse acts 
was any part of his duty, and he had no duties touching the placing 
or moving of the car or switch. 

The above facts, when viewed in the light most favorable to plaintifï, 
fail entirely to attach any responsibility to the défendant for what 
the boy did, whether such acts were or were not négligent. The boy 
stepped completely ont of the scope of his employment, and acted 
entirely upon his own responsibility, without the consent or knowledge 
of the défendant. The fact that défendant may be responsible for the 
car being on the traf k where it was when the boy f ound it is immaterial, 
for it was left safely secured, and so remained until the boy removed 
the sprags and pushed it along the track to the incline. The fact that 
it was so left was no part of tbe proximate cause of the accident. 

The conclusion that the évidence failed to show any négligence on 
the part of défendant makes it unnecessary to discuss the fellow serv- 
ant question. 

The judgment is affirmed. 



DILKES V. JANSEN. 

THE LYGSLIMT. 

(Circuit Court of Appeals, Fourtli Circuit. Novemlier 13, 1919.) 

No. 1720. 

TowAGB <@=>7 — Evidence establishing contract for extortionate rate. 

Decree afflrmed, holding exorliitant and uot euforceable an agreement 
by tlie œaster of a Norwegian barque, wlio liad never before been to the 
port, and spoke and understood ICnglisli Imperfectly, to pay $1,900 for tow- 
age from Lynnhaven Roads, inside the capes, to Baltimore, niade on false 
représentations by tlie tug master tliat it was the customary rate. 

Appeal from the District Court of the United States for the District 
•of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit by George R. Dilkes, trading as George R. Dilkes & Ce, against 
the barque Lygslimt ; H. Jansen, master and claimant. From the de- 
cree, libelant appeals. Affirmed. 

This is an appeal on behalf of Dilkes, libelant below, from the decree of the 
United States District Court for the District of Maryland, dated February 3, 
1919, It arises eut of what is contended Is a grossly extortionate charge of 
$1,900, made by the sald Dilkes, owner of the tug Sybil, for towing the 
Norwegian barque Lygslimt from Ijynnhaven Roads (vvhlch is within tbo 
capes) to Baltimore. 

Ê=55Por other cases see same toplc & KKY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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It is insisted tliat, if an agreement was eiitered into at ail between tlie 
master of tho barque and the nuister of the tug Sybll, such agreement was the 
result of a false and fraiidulent représentation, made by the master of the tug 
to the master of the hawiue (a forcigncr, for the first time in this port), that 
tho regular towago rate from Lynnhaven Roads to Baltimore was $1,900, and 
because tlie master of the I.ygslimt, who spolîe but little English, believed that 
"vvhatever figure he agreed to was subjoct to révision by the United States 
Shipping Board ; liis vessel being siib.iect to government régulation. 

Tlie case is unique in several particulars : (1) That the libelant was in 
etïect aecorded two hearings on his libel ; and (2) that claim is made by Dilkes 
as the owner of the tug Sybil, of which Towell, his agent, was master, when, 
frora the évidence and argument of counsel, it appears that the contract made 
by the master of the tug for such towage was not ouly without authority of 
Bilkes, the owner of the tug, but against his direct order and instructions, 
whose agent the master of the tug necessarily was. 

An admlttedly légal tender was made by the clainiant of the barque of 
$1,200 for such towage, because of the trifling amount of différence involved, 
and despite the fact tliat the towage had l)een obtained by fraud and misrepre- 
sentation, and that the Ijygslimt had sufCered damage because the agreement 
«f towage had not been eompleted in two particulars, viz.: (a) That the tug 
did not proceed wlth roasonable dispatch, taking 55 hours to reach the port. 
of Baltimore, due to several breakdowns of the tug, whereas under normal 
conditions Baltimore should hâve been made in from 24 to 86 hours at the 
maximum, the weather being altogether favorable ; and (b) because the master 
of the tug falled to dock his tow, as per agreement. 

At the flrst hearing the court announced that it was prepared to décide 
the case against the lilielant, but, being anxious to hear the master of the 
barque, continued the case until January lOth, for that purpose, although 
then prepared, by reason of the fraudulent misrepresentation as to towage 
rate, and because of the extortionate charge, to hold as indieated. At the sec- 
ond hearing, in addition to finding fraudulent misrepresentation as to regular 
towage rate, the court being imiwessed, owing to the difficulty in getting the 
master's testimony, with his slow appréhension of Kuglish, realized that it was 
Impossible for him to deal on fair terms with Powell. 

The court also found that the master's belief was that the rate agreed upon 
■was sub.iect to review by the Shipping Board, and that therc was under the 
<-ircumstances, no such meeting of minds as would .iustlfy the court in holding 
the barque to the extortionate charge made, in the case. Aceordingly a decree 
was entered in favor of the libelant for .$1,400, less the docking costs of $148, 
or a net decree of .$1,252, witliout interest, and each skie to pay ifs own co.sts. 
To this decree appellant excepted, and the case now cornes hère on appeal. 

Clifton S. Brown, of Baltimore, Md., for appellant. 
George Forbes, of Baltimore, Md., for appellee. 

Before PRITCHARD, KNy\PP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). The 
court below very clearly and succinctly states the ground upon which 
the contract is modified, in the following language : 

"I believe that Capt. Powell did say that the sum he asked was the rate. I 
flnd that this captain was scarcely capable, through his slow apiirehension of 
English, of dealing on fair terms. I fiud that being, as he supposed, at ail 
events, in some relation to the Shipping Board, he assumed that any rate he 
agreed to, if it was not a fair one, would not be binding anybow. He as- 
sumed that it would be subject to review by some proper authority. Under 
those circumstances, I do not think there was any such meeting of minds as 
would .iustlfy me in holding the bark to the extravagant, almost extortionate 
charge that was made in this case. I think it is exceedingly likely that, if 
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Capt. Powell had not been called back, very shortly after he left the bark, ho 
would hlmsÊlf bave corne back. I don't know, but I thlnk it is highly prob- 
able." 

The learned judge saw the witnesses and heard them testify, thus 
being afforded an opportunity to détermine as to their credibility, and 
to weigh the évidence where there was any conflict. In this case, the 
captain was unable to speak the English language well, and, of course, 
had greater difficulty in understanding the same when spoken by anoth- 
er. Capt. Jansen, master of the Lygslimt, testiiîed: 

"Q. Tell the court in your own vvords what happened with référence to this 
tug's towing you up the bay, and in the flr.st place tell the court if you 
hailed the tug, or did the tug speak you, do you remember? A. Yes. 

"Q. Did you hall the tug Sybil, or did the tug speak you? A. The tug came 
alongside and spoke to me and waiited a tow. * * * 

"Q. Then what was said? A. About 6 o'clock in the evening — 

"Q. Was it dark then? A. No; not quite dark ; nearly dark. 

"Q. What was said to you by the tugboat master? A. I asked him how 
much he charge. Then he said $1,800. I offered him $1,400, and he said, 'I 
won't take it' I offered him $1,500. He said he would not take less than 
that, and then he said $1,800 was the rate. * * * 

"Q. What did he say at the time, just bofore he took you in tow? A. We 
did not speak any more ; he said it was the rate, and did not speak any more." 

Counsel for the appellant sought by cross-exainination of Capt. Jan- 
sen to show that what Capt. Powell said to Capt. Jansen was that the 
amount he proposed to charge was his rate, and in reply to the questions 
propounded Capt. Jansen stated most positively that what Capt. Powell 
said was that the proposed charge was the rate, as is shown by the 
f ollowing questions and answers : 

"Q. Then didn't he say this to you, 'Ail right, that is my priée, and you can 
either talîe it or leave It ?' A. He did not say 'my priée.' 

"Q. Never said that? A. He said, 'That is the rate.' 

"Q. You say he did not say that was liis priée? A. No; he said 'that is the 
rate.' 

"Q. Did he say his rate? A. No. 

"Q. Just said it was the rate? A. Yes." 

The fact that the captain was under the impression that the Shipping 
Board had the power to finally détermine as to whether the charge was 
a correct one is shown by his testimony as to this point. The captain, 
while testifying, was asked, among other things, why he agreed to pay 
$1,900, and in reply thereto said: 

"I don't quite understand. We got coutract where we hâve the Shipping 
Board's eontract. They pay ail my expenses in the port ; Shipping Board and 
Suffern were to pay ail my expenses in the port (court)." 

In addition to the captain's statement we hâve that of the pilot, who- 
corroborâtes the captain's version as to what was said about the rate. 
The pilot,, under the court's interrogatories, testified as f ollows : 

"The Court: There was nothing said by the captain of the Sybil to the 
effeet that this was the regular rate? 

"The Witness: Yes, sir. 

"The Court: What did he say? 

"The Witness: He said: 'That is What they are getting — towboats are get- 
ting — to tow barques to Baltimore.' 
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"Q. (liy Mr. Forbes) : What amoiint? A. $1,800 and $1,900. 

"Q. You heard Capt. l'owell make that statement to Capt. Jansen? A. Yes ; 
Capt. Powell forgets, but I know those were bis words ; exactly, sir, abso- 
lutely." 

Thus it will be seen that the testimony of the master was corroborat- 
ed by the witnesses. It is true that this testimony is contradicted by 
Powell, the master of the tug Sybil ; but the court evidently did not be- 
lieve his statement, findnig in favor of the appellee. 

Counsel for appellant insists that, inasmuch as Davis testified that he 
informed Jansen that the rate was higher than the usual rate, and also 
told him, "The priée is rather high to tow to Baltimore," Jansen had 
no right to rely upon any statements that may hâve been made by Capt. 
Powell as an inducement to enter into the agreement, contending that, 
if the means of knowledge as to the rate were at hand, Jansen is pre- 
cluded from claiming that he was defrauded through a false misrep- 
resentation as to the facts upon which he relied, and that it was his 
duty to hâve availed himself of the knowledge which he thus obtained. 

It being well established that Powell made a false statement upon 
which Jansen relied, he cannot now consistently contend that Jansen 
should not hâve believed what he said as to the proper rate. We think 
this contention is untenable, and therefore cannot be sustained. We 
think the court below was warranted in holding as he did. This view 
is sustained by the case of The Schiedam (D. C.) 48 Fed. 923 ; where 
Brown, J. (the court) said: 

"While a sum agreed on in advance and In the présence of danger may 
therefore limit tho salvor, it has little or no binding effect upon the other 
party. Ail courts of adniiralty frcely examine into the circumstances in tlie 
interest of the latter, and award no more than a reasonable sum, without re- 
gard to tlie amount agreed on." 

In the case of Boggs v. The Loutra, Fed. Cas. No. 1601, reported in 
3 Fed. Cas. 804, it was held, per syllabus, as f ollows ; 

"In moderate weather, a tug brought a Portuguese brig from 15 to 20 miles 
below Sandy Hook into New York Harbor; and her agents libeled the brig 
for $2,000, alleging that she was disabled and in distress, and that her master 
had agreed to pay that sum. For the brig, it was shown that she only re- 
quired a pilot, that no one aboard could speak English, and that she only In- 
tended to offer 200 Portuguese milreas ($224), which had been tendered. Held, 
that the service was a towage nierely, for which $224 was a reasonable com- 
pensation, and that even if the master agreed to pay $2,000, under appréhen- 
sion of losing his vessel, the contract was exorbitant and not enforceable." 

In the case of The Sophia Hansen (D. C.) 16 Fed. 144, Judge Bene- 
dict said: 

"If this action was based upon a contract made between the master of the 
schooner that grounded on the West bank and the tug that puUed her off, as a 
contract for towage, the libelant could not recover, for the reason that the 
court would not enforce an agreement to pay $1,000 for a few hours of ordinary 
towage service ; such an agreement being clearly unconscionable." 

There it was held that an agreement to pay $1,000 for a salvage serv- 
ice was not conclusive, and should be considered in connection with the 
other facts bearing on the question as to the nature and value of the 
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service. Accordingly, the $1,000 agreed upon was reduced to $500, al- 
though this was a salvage service, and therefore a higher order of 
service than a towage service. 

As we hâve stated, Jansen was a foreigner, and iinable to speak the 
Enghsh language correctly, and it is obvions that he was at a great dis- 
advantage in dealing with the master of the tug, who was at home, and 
perfectly famihar with the rates and conditions for services of this 
character. It is estabUshed beyond question that the facts upon which 
Jansen relied were false, and calculated to mislead the foreigner, who 
was practically helpless, and from the very nature of things had to rely 
upon the statement of the master of the tug as to what was a proper 
charge. It is évident that Jansen was unable to successfully cope with 
the master of the tug. Under the circumstances, the parties were not 
on equal terms in any sensé of the word. 

Therefore we think the learned judge below was amply warranted 
in reaching the conclusion that this contract should be modified, so as 
to conform to the customary rates for towage. It follows that the 
decree of the lower court should be affirmed. 

Affirmed. 



SIMS et al. v. UNITED STATES. 

(Circuit Court of Api)eals, Eiglith Circuit. December 16, 191».) 

No. 5299. 

1. United States <g=57.3 — In action for breach of contbact for building 

LEVEE, THAT 60VEHNMENT ISTEKl'ERED WITII WOKK A VALID DEFENSE. 

In an action by the United States against a contracter for building a Mis- 
sissippi levée for failure to complète the contract, an answer held to staie 
a défense which alleged that during an unprecedented flood, when the 
levée was in part coinpleted, plaintifC took possession of it to the exclusion 
of défendant, and by attenipting to close a gap thereln for temporary 
protection of lands behind caused the conipleted part to be washed away, 
when, if left in possession, défendant would, by protecting the ends and 
leaving the gap oi)en, hâve saved it, and that plaintiff afterwards re- 
quired défendant to rebuild the part destroyed at his ovvn expense as a con- 
dition of resuming work. 

2. United States i©=>70(1) — Levée iîuilding contract requieement that 

conteactor make all kepairs before accbptance not applicable to 
part destroyed by government officer's acts. 

Provisions of a goveniment ct>ntraet for building a levée that damage 
or injury to any part of the work before acceptauce should be repaired 
by the contra<.'tor at his exi)ense hcld not to recxuire liini to rebuild at his 
expense parts destroyed by flood and caused by acts of the governuient 
otbcer, who had, without warrant in the contract, taken temporary iMn- 
session and excluded the contractor. 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Action at law by the United States against John B. Sims, adminis- 
trator of the estate of J. B. Lewis, deceased, and others. Judgment 
for the United States, and défendants bring error. Reversed. 

See, also, 237 Fed. 80, 150 C. C. A. 282. 

<g=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



SUIS V. UNITED STATES 4t> 

(203 F.) 

Charles T. Coleman and R. E. Wiley, both of Little Rock, Ark., 
and Thomas H. Jackson, Matt M. Neil, and James L. McRee, ail of 
Memphis, Tenn., for plaintiffs in error. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark., and W. H. Rector, 
Asst. U. S. Atty., of I^ittle Rock, Ark. 

Before CARLAND and STONE, Circuit Judges, and ELLIOTT, 
District Judge. 

STONE, Circuit Judge. This is an action by the United States 
against the administrator of a contracter and the sureties upon a bond 
given to secure the performance of a contract to build a portion of a 
levée along the Mississippi river. To a joint second amended answer 
the government filed a demurrer, upon the ground that the answer 
was insufEcient to constitute any défense, set-ofï, or counterclaim. 
The demurrer was sustained, and défendants declined to plead further, 
electing to stand upon their answer. After évidence of the amount of 
loss claimed by the government, judgment was entered in its favor 
for $35,683.42, against the administrator, and for the penalty of the 
bond, $10,500, against the sureties. From this judgment, défendants 
bring this writ of error. 

This case was in this court (237 Fed. 80, 150 C. C. A. 282) on a 
previous writ of error, and the record in that writ is made part of this 
writ by stipulation. 

[1] The pétition declared upon the bond and contract which were 
made parts of the pétition. After the case returned to the trial court, 
the answer was amended once by fihng a second amended answer, the 
one hère involved, which is as f ollows : 

"lîy leave of the court first had and obtainpd. now corne the (Icfcndaiits and 
for their second amendnicnt to thcir answer state: 

"Défendant .T. B. Lewis entered npon the pc>rfoi-mance of the contract, by 
Iniilding the levée into the end of the old levée and extending it towards the 
other slde of th« ga]), where It was Intended to tie the newly construeted 
levée into the end of the old levée there, and thns close the gap, so that, as 
defendant's work proceeded, it was a complète levée of the size and cliaractei- 
provided in the contract, to the point where défendant was at a siven time en- 
t,'aj-'ed at work upon Its construction. 

"Défendant had so construeted said levée up to station 002, and was at 
Avorlv on that station in January, 1913, when the flood came in the river ana 
Inundated the lands. l'iaintiff, through its authorized officiais and without 
defendant's permission, took possession of ail of defendant's work and the 
premises on wdiich the work was to \>e construeted, not because of any de- 
fault of the défendants In the i)erforiniance of the contract. luit for the purpose 
of uslng the sanie in maklng a high-water fieht to protect the country adja- 
cent and on the land side of the levée from Inundation by the threatened 
flood. 

"The flood rise in January and in Feliruarj' did not destroy defendant's 
levée. After the flood had partially sulisided, the plaintlff, waiving the tlme 
limit named in the contract for the completion of the w-ork, on Marcli 3, 1913, 
^ranted défendant Lewis permission to proceed with the perfonnance of the 
c(mtract within a reasonahle thne thereafter, and returned to défendant Lewis 
tlie possession of the work which lie had doue and the premises for that pur- 
]>ose, and lie continued performance of the contract in the manner already 
described, and coinpleted ail of the work covered by the contract, except à 
sniall section of the levée, when further prosecution and the completion of the 
work by défendant I-ewis was prevented by the plaintiff, wlio then and there 
2G3 F.~4 
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forcibly took possession and control of the levée, which had been so partially 
eompleted, and of ail of the premises on which the construction of the levée 
had been and was to be bnilt, and exeluded défendant therefrom. Plaintiff so 
took over sald work and premises, not because of any default of défendant 
under said contract, but for the purpose of using sald work and premises for 
plnintiff's own beneflt and puriw^es ; that is to say, for the purpose of making 
a high-water fight against the overflow of the lands behind the levée by the 
flood of the MlssÏÉisippl river, and for the purpose of using said work and 
premises to protect tlie country adjacent thereto from an unprecedented flood 
from overflow of the river which was threatened. Plaintiff thereafter kept 
possession of said work and premises, to the exclusion of tlie défendants, and 
used the same for the iiurposes aforesaid, until ail of the levée which the de- 
fendant Lewis had constracted under liis oontract was totally ■washed away 
and destroyed by the flood of March and April, 191.'{. 

"The levée which défendant Lewis had consti-ucted under the contract was 
destroyed by reason of the act of the plaintiff In using it for flood protection 
before it had been fully eompleted and the gap closed. Plaintiff, for the pur- 
pose of protecting the country from Inundation by the flood, endeavored to 
stop the flood flowlng through the gap at the end of the partially eompleted 
levée by erecting a temporary and partial levée aeross the gap, but was un- 
able to buUd the levée aeross the gap hlgh enough or strong enough, tvefore 
the flood came against it, to withstand the flood, but was able to build It high 
enough to raise the water on the river side of the levée and hold it there 
luueh higher than Its level on the land side, and so as to cause, and which 
did cause, said flood, when It broke through tlie gap, to wash away and destroy 
the levée which défendant Lewis Iwd coustrucfed; whereas it would not havo 
been so washed away and destroyed, exeept for plaintiff's acts in taklng the 
levée from défendant and preventing him from protecting it at the end, and in 
temporarily fllllng the gap with a levée insufticient to hold the flood. The act 
of plaintiff in thus using defendant's work and premises was the cause of 
the defendant's work being destroyed, and prevented him from performing his 
contract. 

"If the plaintiiï had not taken said levée and premises away from the pos- 
session of the défendant Lewis, he could and would hâve protected the end 
of the levée at the gap by riprap work and other protective work, so that his 
levée Avould not hâve been washed away or Injured by the graduai rlse and 
flow of the flood through the gap, had the gap been left open, as it would hâve 
been left by him, if ttie plaintiff had not taken possession of the premises 
away from him. 

"After the destruction of the levée by défendant I^ewls, as aforesaid, the 
plaintiff ofCered to permit the défendant Lewis to complète performance of 
his contract, but upon the condition that he replace and reconstruet, at his 
own expense, the levée which he had built under the contract, and which had 
been so destroyed by said flood, and the plaintiff would not permit said de- 
fendant to enter upon or complète said contract, otherwise than upon that 
condition." 

The issues hère présentée! can be more conveniently considered by 
discussing the contentions urged by the government in support of 
the demurrer. Thèse are (1) that the last (second amended) answer 
is the same in substance as the answer (first amended) involved in 
the former writ of error ; (2) that the former décision of this court, 
resulting in the sustaining of a demurrer to that answer, is the law of 
the case, and conclusive as to the sufficiency of the answer hère in 
question; (3) that if the above positions are not well taken, yet the 
government had a right to take possession of the work, even to the 
complète exclusion of the contractor, under the terms of the contract 
which is part of the pétition in the case. 

The first inquiry is as to the claimed identity of the answer in the 
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former wrît of error, and that hère involved. The original answer 
pleaded that the government, in January, 1913, took possession of 
the levée works and excluded the contractor, which acts were claimed 
to abrogate the contract ; that shortly af terwards, when the contractor 
returned to the work and was borrowing earth from the land side of 
the levée works, because the river side borrow pits were water-filled, 
the government wrongfully required him to cease such borrowing, and 
to borrow earth from the river side of the levée works, thus excusing 
the contractor from compliance; that in March, 1913, during a flood, 
the government again took exclusive possession of the works, during 
which time the works were washed away, and theref ore the contractor 
was not responsible, but was excused for the damage thus occurring. 
Later an "Amendment to Answer" was iiled, wherein défendants plead- 
ed that there could be no recovery, because (1) the refusai of the 
government to permit the contractor to proceed, unless he recon- 
structed the portion of the works washed away by the last above flood, 
was a violation of the contract; and (2) because that damage was 
due to an act of God, and not to any négligence or fault of the con- 
tractor. In some respects the second amendment to the answer is 
merely an amplification of matters in the original answer and the first 
amendment, but there is one différence. In the former pleadings, de- 
fendants sought to excuse for liability for the loss of the levée, because 
it had occurred without their fault or négligence, while in exclusive 
possession of the government. The language of the answer is : 

"Défendants say that on or about the iiSth dîiy of March, 1913, the flood 
from the river again invindated the land on which said levée was loeated; 
that on or about said date plalntiff, through Its agents, again tools charge of 
said levée, to the exclusion of défendant, and was in such charge thereof on 
the date of the crevasse therein. 

"Défendants say that by reason of said act of plaintiff in taking sole and 
exclusive control of said levée he was released from ail duty of i>rotectiug same 
from damage by said flood, and that he is not responsible therefor. 

"Défendants deny that they are liuble to plaintifC for the sums paid Low- 
reance & Co., because they say that the eontracts awarded said Lowreance & 
Co. co^-er other and additional work than tliat covered by the contract of de- 
fendant Lewis." 

The first amendment then alleged that a refusai to permit the con- 
tractor to proceed until he had made good such loss was a violation of 
the contract. On the other hand, the second amendment pleads, that, 
if the contractor had been permitted to keep possession of the works 
during the flood, he could and would hâve protected and saved the 
levée works by riprapping the end, leaving the gap open, and by other 
protective measures; whereas, the government, having as its main 
purpose préservation of the lands back of the levée from flood, and not 
the préservation of the levée works, devoted its efiiorts to endeavoring 
to prevent the flood waters from flowing through the uncompleted gap. 
between the old levée and the new works, by erecting a temporary and 
partial levée across this gap, but succeeded only in building the tem- 
porary works high enough to increase the height of the water on the. 
river side, so that, when the water finally broke through the gap, it 
washed away the entire new levée, because of its greater height thus, 
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produced; that the new levée would not hâve been washed away, 
"except for plaintiff's acts in taking the levée from défendant and 
preventing him from protecting it at the end, and in temporarily filling 
the gap with a levée insufficient to hold the flood" ; that thereafter to 
refuse to permit the contracter to proceed, unless he reconstructed the 
levée works so destroyed, v^'as an abrogation of the contract. While, 
in each instance, défendants pleaded the refusai to permit prosecution 
of the work unless the lost works were reconstructed as constituting 
an abrogation of the contract, yet the facts and theory upon vvhich 
such conclusion was based were différent ; in the one instance being 
simply that, as the ioss had occurred while the works were in exclusive 
possession of the government, the contractor was excused therefor; 
in the other instance, being that the Ioss was occasioned by the direct 
acts of the government, while in exclusive possession, and that it 
could hâve been prevented, had the contractor been permitted to protect 
the works. In the first instance, the issue of fact tendered by the 
answer was whether the Ioss occurred while the government had ex- 
clusive possession of the works. The issue of lavi^ was whether, if the 
Ioss had so occurred, the contractor was liable, under the contract, to 
make it good by reconstruction. In the second instance, the issues of 
fact were whether the government, while in possession, had so acted as 
to cause the Ioss, and whether the contractor, had he not been excluded, 
could hâve prevented the Ioss. The issue of law was, if the Ioss was 
so caused, or it could hâve been so prevented, whether the contractor 
was, under the contract, obligated to make it good by reconstruction. 
The conclusion is, therefore, that the answers involved in the former 
writ of error and in this are not the same. 

The above conclusion obviâtes any necessity of examination of 
the former décision of this court, beyond stating that the opinion 
contains nothing bearing upon the situation presented by the second 
amendment to the answer. 

[2] There remains the inquiry as to whether the government was 
entitled to take possession of the contractor's works during flood time, 
exclude him therefrom, conduct its flood protective measures for the 
protection of the lands back of the levée in the manner deemed by 
it most efl^ective for that purpose, and to hold the contractor liable 
for the Ioss of the new levée occurring under such circumstances. 
Whatever might be the rights of the government, as a sovereignty, 
to take such property or measures as it deemed fit for the protection 
of property and lives from flood waters of a navigable stream, there 
can be no question that it has no right, solely because of its sovereign- 
ty, to require private parties to make good losses caused by the method 
employed by it to control such waters. The contention of the govern- 
ment is that the terms of the contract gave it the right, in flood time, 
to take such exclusive possession, and obligated the contractor to 
make good any destruction of his work caused by flood waters. Coun- 
sel for the government designate certain portions of the contract upon 
which they base this contention. Those portions are as f ollows : 

"If the contractor shall delay or fail to cominonce with the dellver.v of the 
material and iierfonuauce of the work as spec^ifled herehi, or shaU in the 
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.iiidf,'nicnt of the contrncting offlcer fail to i)i'osoc'ute falthfnlly and (lili};entl.y 
tli(' worlv in accov(lan«> with the spécifications and l'CKiuirenieuts of tins 
eontracf, tlien. in citlier case, tlie contractinc; ofilcer sliall liave p<nver, witli 
sanclion of the Chlef of Ensineers, to annul this coiitract hy givinf; notice in 
wrlting to th.at effect to tlie conti-actor, and npon glving of snch notice ail 
paynienis to the contnictor under this contract shall coase, and ail nioney or 
reserved percenta.ee dno or to beeonie due thertjunder shall be retained by the 
United States until the final comiiletion and acceiitance of the work hereln 
stipulated 1o be donc; and tlie United Slates shall hâve the ripht to recover 
from th(> contractor whate^cr snins niay l)e expended by the TJnlted States in 
completins the said contriict in excess of tlie priée liereiii stipulated to be paid 
the contractor for comiiletinf; the same, and also ail costs of inspection and 
sni)erintend(>nce, including ail necessary travelinR expenses connected there- 
with, incurred by the United States in excess of tliose payable by the said 
TJnited States dtirins the period herein allowcd for the completion of the eon- 
tract by the conti'actoi', and the contraetinj; officer niay dediict ail the above- 
menl ioned sums ont of or from the inoney or reserved percentaRe retained as 
aforesaid : and upon the Klving of the said notice the contractinc officer shall 
be autli<n-ized to jiroceed to secnre tlie performnnce of the work oi- delivery 
of the inaterials, l)y eontract or otherwise, in accordanco with law." Para- 
graph 5 of "General Instructions to Bidders." 

"Until final inspection and accei)tance of, and paynient for, ail of the nia- 
terial and worlc herein provided for, no yjrior inspection, paynient, or act is 
to be coustmed as a waiver of the rlgbts of the contractinf; ofilcer to re.ject 
any defective work or niaterial or to requiro the fulfillinent of any of tlie 
ternis of the contraet." l'arafçraiih 10 of "(ieneral Instructions to Bidders." 

"12. Superintcndencc. — The contractor niiist at ail times either be personally 
pre.sent upon the work or lie i-epresented thereon by a responslble agent, who 
shall be clothed with fiill authority to act for hiin in ail cases, and to earry ont 
any instructions relative to tlie work which may be given by thecontractingotfl- 
<'er, either persouiilly or tbrough an authorized représentative." l'aragraph 
12 of the Spécifications, 

"17. Acceptancc of Work. — Continuons lengths of levée of one thousand 
(1,000) llnear feet ^^'ill be accepted liy the contracting officer, when fully and 
completely finlshed, except tiinlxîr felling. The intention of this paragraph is 
that, in case of damage or destruction of such lengths as bave lieen accepted, 
snch loss falis upon the T'nited States, and not u])on the contrîictor. It is to 
be understood that portions of the levée upon \\hich payinents hâve been 
made, but which bave not l)een accepted as h(>rein provided. shall, if dainaged 
or destroyed, lie repairc^l or replaced by the contractor at bis own expense. 
Retained percentage upon acœpted work will not be paid to the conti-actor un- 
til the satisfactory coni])letion and final acceptance of the entire eontract." 
l'aragraph 17 of the Spécifications. 

"26. W(yrl:in!; Forer. — If, at any time after the date fixed for beginning 
work, it shall be found that opérations, in the oiiinion of tlie contracting officer, 
are not being oari'ied on at a rate which will enable the worlc to be comiileted 
within the tlme stipulated in the eontract, the contracting officer shall bave the 
power, after due notice in wrltlng lo the contractor, to eniploy snch additional 
])lant or labor and to purchaso such material as may lie necessary to insure 
the proper completion of the work within the time specifiod, and any excess 
cost thereof ovor wliat the work would bave cost at the eontract rate shall 
beeome a charge against an.v sunis due or to liecome due the contractor. This 
I)rovision, however, shall not be constnied to affec;t the right of the United 
iStat.es lo annul the eontract." Paragraph 20 of the Sfteciflcations. 

"45. liaiiuKjv or Injury to Work. — In anticipation of destructive floods dur- 
Ing the firogress of the work, the contracting officer may re(iuire a protection 
of timber or other material to he construtrted around the ends of the levée or 
elsewhere, and also a temporary i)rotective levée to be built in front of the 
work, upon such location and of such dimensions as lie niay direc;t. If a pro- 
tective levée is built. the contractor will be yiaid the eontract priée per cubic 
yard; for other protective work he will be paid the actual cost plus 10 per 
cent. Ali damage or injury to w'ork, resultlng from floods or other causes be- 
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fore the work has been recelved by the contracting officer, sliall tie sustalned 
by the contractor." Paragrapli 45 of the Spécifications. 

The claim as to paragraph 5 of the General Instructions to Bidders 
is that it authorizes the contracting officer to annul the contract at any 
time he was of the opiniop that the contractor was failing to prose- 
cute faithf ully and diHgently the work in accordance with the terms of 
the contract, and that this was exactly what was alleged to hâve 
been done by the contracting officer in this instance. Clearly this 
power of détermination, vested by this paragraph in the contracting 
officer, was not so unlimited as to permit him to modify the terms of 
the contract and impose upon the contractor, as conditions of further 
prosecution of the work, burdens not contemplated by the contract. 
If the contractor was able and willing to continue the work, and was 
prevented solely by the contracting officer, who refused to permit him 
to continue unless he would rebuild the destroyed work, the contracting 
officer would bave no right, under this paragraph, to abrogate the con- 
tract, because the contractor refused to accept that condition unless, 
under the contract and the controUing facts, the officer had a right 
to impose such a condition. If there was a right to impose such con- 
dition, it does not appear in this paragraph. 

The claim as to paragraph 10 of the General Instructions to Bid- 
ders is that, taken in connection with paragraph 12 of the Spécifica- 
tions, relating to superintendence and supervision, it furnishes com- 
plète authorization for the acts of the contracting officer, of which 
complaint is made, and which défendants claim released them from 
further liability. Obviously thèse provisions of the contract refer to 
the manner of doing the work called for by the contract, and hâve 
no référence to work not within its terms. If the contract required 
the reconstruction of the destroyed levée under the facts pleaded by 
défendants, then the contracting officer could properly instruct him 
to do such reconstruction — otherwise, he could not. 

The claim as to paragraph 17 of the Spécifications is that it, in con- 
nection with paragraph 45 of the spécifications, explicitly provides 
that ail damage or injuries to the work resulting from floods or other 
causes, before the work is received by the contracting officer, shall be 
sustained by the contractor. It is claimed, in addition, as to paragraph 
45, that it authorizes — 

"the contracting officer to take charge of the work In anticipation of de- 
structive tloods, and gave him, the authority to make such a higli water fight as 
lie deems necessary ; the interests of the contractor being safeguarded by a pro- 
vision which rémunérâtes him for tlie worlc done in connection with the high 
water flght." 

The third sentence of paragraph 17 and the closing sentence of 
paragraph 45 are broad in their terms. It was decided by this court, 
when this case was hère befoVe (237 Fed. 80, 150 C. C. A. 282), that 
this would include providential disasters, such as floods. But thèse 
terms are not broad enough to include losses occasioned by the gov- 
ernment through its method of flood fighting while in possession of 
the new levée, and while preventing the contractor from protecting his 
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work. Nor is there any authority in either or both paragraphs au- 
thorizing the contracting officer to take possession of the new levée 
and exclude the contractor for any purpose. Paragraph 45 does em- 
power the contracting officer to require the contractor to construct 
certain protective works to shield the end and sides of the new levée 
in case of flood. This work is to be donc by the contractor, and its 
sole purpose is the protection and préservation of the levée being con- 
structed. Hère the plea is that the contractor vvas forcibly excluded 
from the work and entirely prevented from protecting the new levée, 
while the government took possession with the purpose of protecting 
the lands back of the levée, and not only took no steps to protect the 
levée, but, on the contrary, in its endeavor to save the lands back of 
the levée, pursued a method which resulted in the destruction of the 
new levée. We find no authority for such action in thèse paragraphs. 
The compensation provided in paragraph 45 has no application to flood 
damage, or to a turning over of the works to the contracting officer in 
flood time. It covers solely the cost of extra work, "a temporary pro- 
tective levée," when such is required by the contracting officer to be 
erected by the contractor to protect from floods the levée being con- 
structed. 

The claim as to paragraph 26 of the Spécifications is that it author- 
izes the contracting officer to enter upon the work for the purpose of 
increasing the working forces, if he deem the force employed by the 
contractor to be insufficient. The efïect claimed for this paragraph 
may be conceded, but its application to this controversy is not ap- 
parent. 

Counsel for the government hâve selected those portions of the 
contract most favorable to their contentions, but such portions con- 
tain no warrant for the actions of the contracting officer as pleaded 
in this second amendment to the answer. The demurrer thereto should 
hâve been overruled. 

The judgment is reversed, and the case remanded for proceedings 
not inconsistent with this opinion. 



McCOOL et al. v. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. March 11, 1920.) 

No. 3333. 

1. Ckiminal law <S=5l044 — Contention as to failuke of proof not review-' 

ABLE, WHEN NOT KAISED BELOW. 

Tlie contention tliat there is no substantial évidence to sustain tlie 

verdict of guilty will not be passed on, when it was not raised at the 

trial by motion to direct a verdict at the close of ail the évidence, or in 

any other way. 

'2. Ori-winal law <g=>532(%) — Confessions in case of conflict mat be ad- 

MITTED tTNDEB INSTRUCTION TO DISREGARD, IF NOT VOLUNTARY. 

Whether confessions offered in évidence were voluutaiT is a question 
for the trial court to décide on the évidence offered, but vvhere there is a 
confliet of évidence the confession may be submitted to the jury under in- 
struction to disregard it, if it finds that it was not voluntary. 

igsuFor other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
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3. Cbiminal law <S=o775(;î) — Instruction defininq "alibi" approvkd. 

An instruction tliîit au "alibi" consisted in proof that défendants were 
elsewliere «t tlie tliue of the commission of tlie alleged crime, and that 
It was tberefore "liupossil)le" for tliem to hâve been at the place where 
the offense was commltted, was correct. 

[VA. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Alil)i.] 

4. Criminal law ©=3572 — I'^vidence sufficient to establish alibi e.ntitles 

uefenuant to verdict, if it baises reasoxable doubt. 

Thoiifjh défendant falls to establish his défense of aUl)i, if the évi- 
dence touehing sticli défense raises a reasonable doubt of the .miilt of ac- 
cused, it is the duty of the jury to retiirn a verdict of not guiity. 

.5. CRIMINAL LAW <S=37S2(1J>) — In.STBUCTIONS not EBRONEOUS AS REQUIRINO 
ALIBI TO BE PROVED BEFORE EVIDENCE IN .SUPPORT TIIEREOF COULD BE CO.\- 
SIDEBED. 

On a trial for larceny of interstate shipnients, breakins the seal of a 
car containlng an interstate shipraent, and receiving property stolen froui 
an interstate shipment, instructions hcld not to requlre défendants to 
establish their alil)i by proof, in order to hâve the évidence in support 
thereof considered in determinlng whether there was a reasonable doubt. 

6. CbIMINAL LAW <S=>1120(3) — RULINO TIIAT WITNESSES COULD NOT TESTIFY NOT 
BBVIEWABLE, WHERE PROPOSED TESTIMONY DOES NOT APPEAR. 

Thongh the court prior to the calling of witnesses stated that they vvould 
not be perniitted to testify on an.y snl).1ect otlier than the réputation of 
one of the défendants, there was uothing for revlew, where they were ask- 
ed no questions to which objections were niade or sustained, and no state- 
ment was read into the record as to what their answers would be if they 
were permltted to answer. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

W. h. McCool and another were convicted of offenses, and they 
bring error. Affirmed. 

A. B. Galloway, of Memphis, Tenn., for plaintiffs in error. 
Thos. J. Walsh, Asst. U. S. Atty., of Humboldt, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Jt'dge. The indictment contains four counts. 
The first count charges the défendant with breaking the seal of a rail- 
road car containing an interstate shipment of freight with the intent 
to commit larceny. The second coimt charges the larceny of six au- 
tomobile tires, a part of an interstate shipment of freight contained 
in this car and consigned to E. B. Booker, Holly Springs, Miss. The 
third count charges the larceny of two automobile tires, a part of 
■ an interstate shipment contained in this car, consigned to the Green 
Auto Company at Holly Springs, Miss. The fourth count charges 
that they received and had in their possession property stolen from 
an interstate shipment, with knowledge of the fact that the same 
had been stolen. The jury found défendants guiity on ail four counts. 
A motion for new trial was overruled by the court, and sentence im- 
posed. 

[1] Counsel for plaintiff in error insists that there is no substantial 
évidence to sustain this verdict of guiity. This question, however, 
was not raised in the trial of the case, either by motion to direct a 

®=3For other cases see same topic & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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verdict at the close of ail the évidence or in any other way. Wear 
V. Impérial Window Glass Co., 224 Fed. 60, 139 C. C. A. 622; 
Citv of Lincoln v. Sun Vapor Street Light Co., 59 Fed. 756, 8 C. 
C. À. 253. 

[2] It is also contended on behalf of the plaintiff in error that the 
court erred to their préjudice in admitting in évidence a paper writing 
purporting to be a confession, signed by both of the défendants, for 
the reason that this confession was not voluntary on the part of either. 
Whether confessions ofïered in évidence were voluntary is a question 
relating to the admissibility of évidence, and therefore a ciuestion 
for the trial court to décide upon the évidence offered ; but where there 
is a conflict of évidence the confession may be submitted to the jury, 
under instruction to disregard it if it finds that it was not voluntary. 
Wilson V. United States, 162 U. S. 613, 16 Sup. Ct. 895, _ 40 L. Ed. 
1090. In this case the court not only found from the évidence that 
the confessions were voluntary and admitted the same, but also called 
the attention of the jury to this évidence, and instructed it to give to 
thèse confessions such considération as in its opinion they might be 
worth. 

[3, 4] Exceptions were taken to the charge of the court touching 
défense of alibi. In this respect the court said in efïect that an ahbi 
consists in proof that défendants were elsewhere at the time of the 
commission of the alleged crime, and that it was therefore impossible 
for them to hâve been at the place where the offense was committed. 
Counsel objects to the word "impossible," but that is the real purpose 
of this défense. The défense of alibi cannot be thoroughly establish- 
ed, so as to preclude possibility of guilt, except by satisfactory proof, 
that the défendant was at a place so remote from the locality of the 
crime at the time it was committed that it would bave been physically 
impossible for him to hâve committed it. If, however, the défendant 
should fail to establish by- the évidence both or either of thèse two 
important facts comprehended in the défense of alibi, that failure 
would not preclude its considération by the jury. On the contrary, if 
the évidence touching this défense is sufficient to raise a reasonable 
doubt in the minds of the jurors as to the guilt of the accused, it is 
the duty of the jury to return a verdict of not guilty. 

[5] It is claimed, however, that the court charged that it was 
necessary for the défendant to establish this alibi by proof ; but, on 
the contrary, the court s])ecifically said to the jury: 

"If yon hâve a roasoiiiible doiilit iilimit the guilt of tliesc (lefeiiclants upon 
the whole iiroof, upon ench count of this indicimcnt, it is your duty to say 
they are not guilty: or if you hâve a reasonalilc doubt in your niiud arisiug 
from this whole évidence tliat they are not guilty under either one of tliese 
counts, you sliould say that." 

And again, after counsel had called the court's attention to the 
particular part of the charge relating to alibi to which counsel ob- 
jected, the court said: 

"Now, gentlemen of the ,iury, I said to you a moment ago, and I repeat it 
now, tliat you may hâve the henefit of the reyietition, il' upon tlie wliole ease, 
either upon tlie alibi or upon the defendunt's explanation of liow the property 
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came Into their possession, there is a reasonable doubt whetlipr thèse parties 
are gullty of the offenses, or one or more of them, charged against tliem, that 
reasonable doubt inures to the défendants, and you should give them the bone- 
flt of it, and that goes to the évidence touching the alibi, as well as the explana- 
tion." 

This charge correctly states the law applicable to this défense. 

[6] Complaint is made that the court erred in rejecting testimony 
of j. C. South and Mrs. J. C. South, ofïered on behalf of the défend- 
ants; but the record does not disclose that any such ofïer was made. 
It is disclosed, however, that the court, prior to the calling of thèse 
witnesses, did state that they would not be permitted to testif y on any 
subject other than the réputation of the défendant McCool; but 
neither of thèse witnesses was asked any questions to which objections 
were made or sustained, and no statement was read into the record 
as to what the answers would be if the witnesses were permitted to 
answer. It is therefore impossible for a reviewing court to say 
whether such évidence would or would not hâve been admissible, or 
whether its rejection would or would not hâve been prejudicial. 

Exceptions were also taken to that part of the charge referring to 
knowledge of the défendants that the tires found in their possession 
were stolen. This, however, relates to the fourth count in the in- 
dictment, and counsel states in his brief , page 3 : 

"It might be well to state hère that, upon motion for a new trial as to the 
fourth count in said indietment, said motion was sustained." 

"On page 25 a similar statement is made. The printed transcript 
does not disclose that the motion was sustained as to the verdict of 
guilty on the fourth count of the indietment. However, it is probable 
that counsel did not deem it important to hâve that order of the court 
included in the transcript ; but, in view of the statement in his brief, 
it is unnecessary to consider the part of the charge relating to that 
count. 

Judgment affirmed. 



JOHN A. CROWLP.Y CO. v. CLARK EQUIPMENT CO. 
(Circuit Court of Appeals, Second Circuit. Januarj' 14, 1920.) 

No. 104. 

1. Sales <S=>277 — Coxtract of wabranty coxstbued against pabty pbe- 

l'AEISCi. 

Wliere the warranty on a sale of goods was contained in the order and 
a letter, both of which were prepared by the buyer, any doubt as to the 
construction will be resolved against the buyer. 

2. Sales <®:=>2&4(1) — Wabbanty op qualiïy must be suiîstantially complie» 

WITII. 

There must be a substantial compllance with a warranty of quality on 
a sale of goods, and a substantial fallure is a breach. 

3. Sales <s=î445(4) — Bbeacii or wabbanty on contboverted facts is ques- 

tion POE JUEY. 

When the question of substantial fallure or complianee with a war- 
ranty of quality dépends on controverted and material facts, such facts 
are for the jury. 

<g=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Sai.ks <S=»445(4) — Breach of wauiîakty a question fou juuy. 

AVliether halr-linc cracks on the surface of steel ingots coustituted 
breach of a warranty that they woiild be free froni serious surface defect* 
was a question for the jury, and a motion for a direeted verdict was prop- 
erly dcnied, though the existence of suoli halr-line cracks was admitted. 

5. Appeal A^'D ERKOB (gz^lOO.'î — Court canxot reverse on weight of évi- 

dence. 

A T'jiited States appellate court has no power tn actions at law to re- 
verse, because the verdict is agalnst the weight of the évidence. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Clark Equipment Company against the John A. Crow- 
ley Company. Judgment for plaintifï, and défendant brings error. 
Affirmed. 

The parties wlU be refeiTed to as In the court below. Verdict was in favor 
of plaintilï lu an action for goods sold and delivered. The goods were "eleo- 
trie furnace Ingots" of steel, manufactured for défendant by plaintifC under 
(in the language of the pleadings) a "written contract." 

The défense, other than certain déniais not now material, was the affirma- 
tive and separately pleaded assertion "that sald Ingots were not made in ac- 
cordanc-e with the agreement between the parties, [because] they were not 
of the specifled analysls, and were not of the agreed quality, but were defec- 
tlve, and could not be used by" défendant. 

The statement about analysis has produced no argument in thls court, and 
seems to liave no évidence to support it ; it may be dlsregarded. The asser- 
tion that the ingots "could not be used" may also be dlsregarded. Bven If 
such issue was intended to be raised by the words, and if the words are 
suttlcient for the pur])ose, there was no évidence that plaintifC made the In- 
'gots for a particular or peculiar use, communlcated to it by défendant 

The substance of the case in thls court is the déniai of defendant's motion 
for a direction made at the close of the évidence. Tlie motion was put "on 
the ground that the plaintlfC has not shown a compliance with its contract and 
its warranty to furnlsh steel ingots to the défendant without surface defects 
and seams." 

The trial judge refnsed this request, and required the jury (there being no 
questions of quantlty or pric-e in doubt) to answer the following spécifie ques- 
tion : Dld "the Ingots delivered by the plalntiff to the défendant conform to the 
terms of the contract"? Verdict was "Yes;" .iudgment was for amount ad- 
mitted, if anything was due, and this writ foUowed. 

Geo. P. Breckenridge, of New York City, for plaintiff in error. 
Henry M. Stevenson, of New York City, for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The évi- 
dence made it ciear that défendant sent thèse ingots to a reputable forge, 
where in the process of forging they developed or disclosed cracks 
or seams which rendered them unfit for gun forgings. But what was 
their condition when dehvered to défendant was the subject of acute 
différence of sworn opinion. 

Plaintiff admitted the existence of "hair-line" cracks on the ingot 
surface, but averred that it had "chipped out" the same so that the ingot 
was either "perfect" on delivery, or was made so thereafter, at its ex- 
pense. There was évidence that such cracks were a necessary resuit of 

^::=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cooling of métal, and their removal produced perfection, and also that 
Steel of the composition and ingot size contracted for could not resist 
without cracking the method of forging adopted by défendant. On the 
other hand, défendant gave évidence that "fine cracks" discoverable by 
"a more or less careful scrutiny" existed before forging, and under 
"the hammering process * * * they became larger." 

The warranty insisted on is expressed in the order for manufacture 
given by défendant to plaintifif, and in a nearly contemporaneous let- 
ter explaining (as far as it ever was explained by plain writing) what 
was wanted. The order recites that its acceptance "constitutes a guar- 
anty that ail steel furnished [under the order] will be free from ail 
physical defects." The letter déclares that plaintifï's "responsibility 
consists" in furnishing steel "free from surface defects and an unusual 
amount of pipe" ; vvheref ore (wrote défendant) "please use care ; 
* * * serious surface defects will be cause for rejection of the en- 
tire ingot." 

[1] This is the warranty — the "pipe" part of it is now immaterial — ■ 
and it is wholly contained in contractual writings prepared by one par- 
ty ; therefore the rule applies that, if there be doubt as to construction, 
such doubt is to be resolved against the party preparing the form of 
words. Wilson v. Cooper (C. C.) 95 Fed. 628. 

[2, 3] It is a warranty of quality, as to which the rule is common 
knowledge that there must be a substantial compliance, and substantial 
failure is a breach. When the question of substantial failure or com- 
pliance dépends on controverted and material facts, such facts are for 
the jury. The foregoing is not, and indeed cannot be, denied, and the 
only point properly submitted to us is whetlier there were any such facts 
shown, and that is but another way of saying that what plaintifï called 
"hair-line cracks," removed by chipping, constituted "serious surface 
defects." 

[4] It seems to us that a very plain jury issue was presented ; for 
the jury "had the right to consider the meaning or sensé in which any 
term was used by the parties as relating to the qualities or qualifications 
[of steel ingots] , and to adopt that sensé for the purpose of determining 
what was warranted, and wherein the warranty failed" if it did. Bod- 
urtha V. Phelon, 2 Allen (Mass.) 347. 

The theory of suits or défenses such as this was long ago tersely stat- 
ed by Lord Tenterden, speaking of an action on the warranty of a 
horse ; his words may be thus modernized : In assumpsit the rule is 
that you must prove the whole of the considération, but you need not 
prove the whole of the promise. The considération hère is that de- 
fendant would buy ingots of plaintiff at a certain price, and the promise 
is that the ingots shall be free of serious surface defects. The very 
words of the promise need not be laid or proved ; it is sufficient to state 
the substance ; if that be proved, it is enough to support the action or 
défense. But in this case it is quite clear that hair-line cracks chipped 
out before delivery and serious surface defects are not convertible 
terms, wherefore the motion to take the case from the jury was rightly 
reftised. Coltherd v. Puncheon, 2 Dow. & Ry. 10. 

Some matters of évidence bave been discussed ; we only note that 
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plaintiff in error complains that certain évidence, though stricken out on 
its motion, was admitted by error so prejudicial that striking it out could 
not cure. We think tliat whatever error was committed was in granting 
the motion to expunge. 

[5] The case has been briefed by both parties as if this court were 
authorized to reverse because the verdict was against the vveight of évi- 
dence. That no appellate court of the United States has such power 
in actions at law has been too often said to permit further citations. 

Judgment affirmed, with costs. 



THOMPSON V. T.AilB. 

(Circuit Court of Appculs, Tlilrd Circuit. Fci)ruary 20, 1920. Rehearins 
Uenied Mardi 31, 1920.) 

Xo. 2500. 

1. lÎANKRUPTCV ®=414(3) — OeSTRTJCTIOX op. CONCEAr.MENT OF BOOKS NOT BS- 

TABLlSHEl) 3ÎY NONPKODUCTION. 

Tlie bauliiTipt's failure to produce liis boolis, wlien not attended by any 
iiiculiiatory aet cr circumstauce, dops not in Itsplf estal)llisli the dostruc- 
tion or concealment of the boolis, justifyinK tlie déniai of a discliarge, 
wher-o his tostimony and the circunistanees of hla business failure néga- 
tive Kucli inferenoe. 

2. Bankruptcy <S=>414(.'î) — Evidence insufficient to siiow that failuke to- 

KKEl' ]Î00KS WAS WIÏK INÏENT TO COKCEAL FINANCIAL CONDITION. 

E\idcnee held insufficient to show tliat the failure of a bankrupt, who 
was a eountry butcher, to keep books of account showing hls flnancial 
condition, was with intent to conceal such tinancial condition, so as to 
Justify the déniai of a disoliarge. 

3. Bankruptcy <S=3414(1) — Bankrupt ciiarged witii intent to concead ki- 

nancial condition in failing to keep books, but presumption rebut- 
TABLE. 

A bankmpt, failins to keep books showing liis flnaneial condition, Is 
charged with Intending the natural and ])robable conséquences of such 
failure : but the presuniptton is relmttable by,evldence showiufî why he did 
not keep more f«in|)lete books and, records, or by evid(>nce of his conduct 
and the circum.stances preceding and attending his bankruptcy. 

4. Bankruptcy <&=3414(3) — Okoukds for denial of disciiarge must be estab- 

lished by preponderance of evidence. 

To defeat a bankrupt's dlscharge, one of the offenses specified in Bank- 
ruptcy Aet, § 14b (U. S. Comp. St. § 9.">î)8), must be established by the ol)- 
jecting créditer by a fair prépondérance of tlie évidence. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey; J. Warren Davis, Judge. 

In the matter of the bankruptcy of Samuel N. Lamb. From an 
order sustaining the report of the référée, dismissing objections to the 
bankrupt's discharge, the objecting créditer, Vinton N. Thompson, 
appeals. Affirmed. 

Charles S. Thompson, of Philadelphia, Pa., for appellant. 
Chfford R. Powell, of Mt. Holly, N. J., for appellee. 

Refore BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. ■ ^ 

(2:335For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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WOOLLEY, Circuit Judge. The District Court sustained the re- 
port of a référée dismissing objections to the bankrupt's discharge, 
and the objecting creditor has appealed. 

Of the many spécifications of objection considered below, there are 
but three which require discussion hère. Thèse impute to the bank- 
rupt three offenses, any one of which, if committed, bars his discharge. 
They charge, in the language of the statute, that the bankrupt 

"has * « * wlth intent to conceal his financial condition, destroyed, con- 
oealed, [and] failed to keep l)oolis of aœount or records from whieh sueh con- 
dition, might be ascortaincd." 

We find no testimony which shows with any degree of certainty 
that the bankrupt "destroyed" his books of account. In cleaning 
up his affairs after his failure, it appears that the bankrupt caused 
one of his employés, in the présence of several persons, to burn vari- 
ons things, among which were papers. But it is not at ail clear that in 
destroying thèse things, he destroyed or caused to be destroyed any 
books of account. 

Nor is there convincing évidence that the bankrupt "concealed" his 
books. The évidence is that he did not produce some of them. For 
this, the bankrupt gave reasons satisfactory to the référée and the 
District Judge. 

[1] The objecting creditor regards the prohibited act of destroying 
or concealing books of account as established by the inference arising 
from their nonproduction. But it has not been shown that the bank- 
rupt's failure to produce his books was attended by any inculpatory 
act or circumstance. On the other hand, the testimony of the bank- 
rupt, and the circumstances of his business failure, négative the in- 
ference relied upon. 

[2] In the light of the testimony as to the manner and extent of 
his bookkeeping, we hâve little doubt that the bankrupt "failed to 
keep books of account" from which his financial condition could be as- 
certained. » 

The bankrupt had been a coimtry butcher, buying méats very 
largely from local farmers and selling them to the local trade. He 
had kept a shop and had run one or two delivery wagons. Some 
sales were for cash and others were on crédit. Cash sales and cash 
received from crédit sales were entered in a cash book. Sales made 
on crédit were entered in a book known as "McCaskey Register 
System," which, we surmise, is an infomial bookkeeping arrange- 
ment whereby accounts are kept, and, when paid, are destroyed. 
However this may be, the bookkeeping of the bankrupt was of that 
primitive character which sometimes is found in country stores and 
which is employed for little else than to supplément the storekeeper's 
memory as to which of his customers are his debtors and what are the 
.amounts of their debts. 

The bankrupt turned over to the trustée the McCaskey Register 
System book, which contained his accounts collectable, beheving, 
as he testified, that this book contained ail that would be of use to the 
trustée in settling his estate. The other books and papers, he testi- 
fied, disappeared, he knew not whither. Thèse were the cash book 
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referred to, a mémorandum of bills payable, check stubs and a file of 
bills. As thèse books, if produced, would, we think, shed very little 
light on the bankrupt's financial condition, the important considéra- 
tion is, whether the bankrupt kept his books in this loose f ashion "with 
intent to conceal his financial condition." Such unlawful intent is 
an essential élément of the statutory ground of objection and must 
concur with the prohibited act to create a bar to a discharge. 

[3] The bankrupt is without doubt charged with intending the nat- 
ural and probable conséquences of his acts and omissions. In re 
Janavitz (C. C. A. 3d), 219 Fed. 876, 135 C. C. A. 546; In re Arnold 
(D. C. N. J.) 228 Fed. 75. But the presumption on which this charge 
is based is rebuttable, either by évidence showing why the bankrupt 
did not keep more complète books and records or by évidence of the 
bankrupt's conduct and of the circumstances preceding and attending 
his bankruptcy. We think the presumption bas been rebutted by the 
évidence in this case. While the bankrupt's lack of method in keeping 
books of account justified this inquiry into his purpose, we cannot find 
that it was pursued by him with intent to cover up his financial con- 
dition. 

[4] The Bankruptcy Act (section 14b [Comp. St. § 9598]) con- 
fers upon a bankrupt the right to a discharge unless he has committed 
one of the ofïenses therein specified, established by an objecting credi- 
tor on a fair prépondérance of the évidence. The référée and like- 
wise the District Judge hâve found that the objecting creditor has 
not sustained this burden. The évidence, which is in some degree 
conflicting, is not such as to warrant us in disturbing their findings. 
Epstein V. Steinfeld (C. C. A. 3d) 210 Fed. 236, 127 C. C. A. 54; 
Rosenberg v. Semple (C. C. A. 3d} 257 Fed. 72, C. C. A. . 

The order of the District Court is affirmed. 



LIBBY V. BEVEELY. 

(Circuit Court of Appeals, Fiftli Circuit January 20, 1020.) 

No. .S3G6. 

1. Bankeuptcy <ê=j467 — Finding of référée and District Jtjdge will be 

rollowed, unless patently erroneous. 

A flndlng of the référée in bankruptcy and the District Judge tliat the 
banlirupt has not satisfactorily accounted for property received shortly 
before bankruptcy wlU be followed, unless patently erroneous. 

2. Exemptions <@=»104 — Property concealed or withheld from ckeditohs 

may be charged against exemptions. 

Under the law of Florida, a debtor's exemptions may be charged with 
property that he conceals or withliolds froin his creditors. 

3. Bankruptcy ©=3390(1) — State laws hegarding exemptions will be fol- 

lowed. 

The bankruptcy court follows the jurisprudence of the State in which It 
is administering upon the matter of exemptions. 

'or other cases see satue topic & KEY-NUMBEE in ail Key-Numbered Digests & Isâexes 
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4. BAXKRrPTCT (S=5r.99(3)— riiEFElîENTIAL PAYMEXI SIIOULD NOT lîE CirAIîr;:;n 

AOAINST EXEMPTION U>'I^E8S CONOEALED. 

TJmler the Florlda Isiw, a preferenthil payinent by a bankrupt of a (lel)t 
(lue his wife will not justify a charge of an e(iual aiuount against thc 
bankrupt" s exemption, nnless lie conceals sudi payniout, in wbich case it 
(loes justify sucli charge. 

5. Baxkbuptcy ©=3400(4) — Facts iielu to show pubpose to conceal pheeeiî- 

ENTIAL PAYMBiNT. 

Facts hcld to warrant tlie District Judge in inferring tlie purpose on the 
part of a bankrupt to conceal a preferential payment of a debt to )ils 
wife, KO as to justify chargiiig tlie amouiit of tlie payinent against tlie 
banknipt's exemption. 

Appeal from the District Court of the United States for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

liankruptcy proceeding against J. C. Libby, for whom G. S. Beverly 
was appointed trustée in bankruptcy. From an order (253 Fed. 278) 
denying a pétition for review of an order of the référée, disallowing in 
part his exemptions, the bankrupt appeals. Affirmed. 

h. W. Nelson, of St. Augustine, Fia., for appellant. 
W. T. McCaffrey, of Jacksonville, Fia., for appellee. 

Before WALKER, Circuit Judge, and GRUBB and CLAYTON, 
District Judges. 

GRUBB, District Judge. This is an appeal from an order of the 
District Court for the Southern District of Florida, sitting as a court of 
bankruptcy, which denied a pétition filed by the banknipt for a review 
of an order of the référée, which disallowed the bankrupt his personal 
property exemptions, under the statute of Florida, in full. Under the 
exemption laws of Florida, the bankrupt is entitled to $1,000 in value of 
Personal property, to be selected by him, as exempt to him from the 
payment of his debts. The Pjankruptcy Act (Comp. St. §§ 9585-9656) 
recognizes this exemption. The référée allowed the bankrupt personal 
property of the value of $500 as exempt, but denied him the remaining 
$500 in property of his sélection, based upon his finding that the bank- 
rupt had failed to account for moneys received by him shortly before 
bankruptcy to the extent of between $600 and $700, except by a pay- 
ment of $300 thereof to his wife 15 days before the filing of his pétition. 
This payment was first disclosed upon the second examination of the 
bankrupt, at an adjourned creditors' meeting. 

[1-4] As to the amount found by the référée and by the District 
Judge to hâve been received by the bankrupt shortly before bankruptcy 
in excess of what he accounted for as having either expended before 
bankruptcy or having surrendered to the trustée thereafter (excluding 
for the moment the amount paid his wife), the fact that such an amount 
was not satisfactorily accounted for is not only justified by the record, 
but we would foUow the finding of the référée and the District Judge 
in that respect, unless patently erroneous. It is the settled law in 
Florida that the debtor's exemptions may be charged with property 
that he concealed or withholds from his creditors at the time of the 
levy ; the concealment of it, or his failure to surrender it, being treated 

<^r=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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as a sélection pro tanto by the debtor of his exemptions. Florida L,oan 
& Trust Co. V. Crabb, 45 Fia. 306, 33 South. 523. The bankruptcy court 
follows the jurisprudence of the state in which it is administering, upon 
the matter of exemptions. Cowan v. Rurchfield (D. C.) 180 Fed. 614; 
Bradenburg on Bankruptcy, pages 754, 755. 

The purpose of the rule is not to puni.sh the hankrupt for committing 
fraud or for making preferential transfers, but it rests upon the theory 
that the unaccounted for assets are still in the possession of the bank- 
rupt at the time of the flling of his pétition, and should hâve been sur- 
rendered to his trustée for the benefit of his creditors, and that, if the 
hankrupt f ails to make such surrender, he may be made to do so by the 
bankrupt court. To avoid circuity, his failure to surrender will be 
treated as a forced sélection of the assets concealed or unaccounted for, 
as a part of his exemptions. This principle justifies the action of the 
District Court with référence to the moneys wholly unaccounted for. 
The amount of $300 paid his wife, shortly before bankruptcy, is in a 
différent attitude. It is conceded that it was paid to liquidate a just debt 
owing by the bankrupt to his wife. It was an unlawful préférence un- 
der the Bankruptcy Law, having been made within four months of the 
filing of the pétition, and while the bankrupt was insolvent. That alone 
would not justify a charge against the bankrupt's exemption in equal 
amount. The case of Florida Loan & Trust Company v. Crabb et al., 
supra, holds that the concealment or removal beyond the reach of his 
creditors of a part of his personal property by a debtor in an attachment 
as a preliminary to claiming his constitutional exemptions will, where 
the property remains so concealed, be treated as a sélection pro tanto 
by the debtor of his exemptions. 

[5] To bring this case within the Florida rule quoted, it must be 
made to appear, not only that there was a preferential payment by the 
bankrupt, but that there was a concealment of the payment by him, 
so as to endanger the recovery of the préférence by the trustée. In that 
event, the transaction may be treated as analogous to a concealment of 
the money paid by the bankrupt. Especially is this true of a payment 
made to a wife, who is under the control of the bankrupt, and from 
which he is presumed to benefit. In this case the record shows that the 
bankrupt's books failed to show the payment to> his wife, and that he 
himself did not disclose it, until upon an adjourned hearing he was call- 
ed upon to account for assets coming into his hands shortly before 
bankruptcy and not surrendered by him to the trustée, and did so in part 
by then first testifying to the payment to his wife. It is also in évidence 
that the bankrupt greatly undervalued his stock, appraising it at ap- 
proximately the amount he was entitled to claim as exempt, when it 
was reasonably worth three times the amount of his appraisement. It 
is also shown that the bankrupt paid his attorney an amount in excess 
of the fee fixed by rule of court, and that this payment was first dis- 
closed by him upon his examination. Other f acts in the record indicate 
a purpose on the part of the bankrupt not to deal in perfect fairness 
with his creditors. Taking them ail together, we think the District 
Judge correctly inferred a purpose on the part of the bankrupt to con- 
ceal the payment to his wife and thereby prevent the trustée from recov- 
26.'i F.— 5 
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ering the amount paid. This would bring the transaction within the 
rule announced by the court of last resort in Florida, in the case of 
Florida Loan & Trvtst Co. v. Crabb, supra, and justify the charge of 
the amount so paid by the bankrupt to his wife against his personal 
property exemptions. 

As this was what was donc in the District Court, its order denying 
the pétition to review referee's order was correct, and it is therefore 
affirmed. 



PBNNACOHIO V. UNITED STATES.* 
(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 115. 

1. Cbiminal law <g=>452(3) — Testimony of habitttal ■user that suBaxANcœ 

HE PUKCHASED WAS OPIUM COMPETENT. 

On trial of défendant for illégal sale of opium, testimony of the pur- 
cliaser tbat the substance bought was opium held compétent, although he 
was not a chemlst, where he testifled that he was a habituai user of opium, 
knew its taste, and that he used that purchased. 

2. Internai, revenue <@=>47 — Evidence of act of aqent admissible. 

Evidence of a sale of opium by one introduced to the purchaser by de- 
fendant as his agent held admissible, under an Indictment of défendant 
for making the sale, although no consplracy was charged. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Thomas Pen- 
nacchio. Judgment of conviction, and défendant brings error. Af- 
firmed. 

Samuel Furstenburg, of New York City, for plaintiff in error. 
Francis G. Caffey, U. S. Atty., of New York City (David V. Cahill, 
of New York City, of counsel), for the United States. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Plaintif? in error has been indictéd on 
four counts. The first count is for unlawfully, knowingly, and willful- 
ly selling, on December 1, 1918, to one Gillies, two tins of smoking 
opium wiien he had not registered with the collector of internai reve- 
nue as a person who deals in, dispenses, or sells opium or coca leaves ; 
the second count charges such sale to Gillies as not in pursuance of any 
written order of the person to whom it was made, on the blank issued 
for that purpose; the third count allèges the sale to Gillies, on the 
lOth of January, 1919, of four tins of smoking opium, and that the 
plaintiff in error, at the time of such sale, had not registered with the 
collector of internai revenue as a person who deals in, dispenses, or 
sells opium or coca leaves ; and the f ourth count allèges that such sale 
on the lOth of January, 1919, was not made in pursuance of a written 
order to the person to whom it was made on blank form issued for 
that purpose by the Commissioner of Internai Revenue. 

The plaintiff in error was convicted on the first three counts. After 

®=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgests à Indexe» 
•Certiorarl denled 252 U. S. — , 40 Sup. Ct. 58S, 64 !.. Ed. — . 
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sentence, lie sued out this writ of error. The assignments of error are 
very gênerai and are as follovvs : (1) That the conviction was erro- 
neous ; (2) that the évidence of guilt was insufficient ; (3) that évidence 
was improperly admitted ; (4) that évidence was improperly excluded. 

[1] Under thèse assignments of error, the plaintiff in error contends 
that there is no évidence of a sale of opium. He contends that the wit- 
ness Gillies, to whom the sale was made, could not testify that the con- 
tents of the tins sold to him were, in fact, opium, contending that it 
required expert testimony to establtsh this fact. It is true that, in or- 
der to establish the fact of the présence of alkaloid in opium, an analyt- 
ical process must be follovved, requiring the knowledge of the chemist 
to state positively that a substance is opium within the formula as de- 
fined in the United States Pharmacopœia. Also, it is not contended by 
the government that Gillies was a chemist, or possessed of the knowl- 
edge or training such as would make him' capable of discovering, after 
chemical analysis, the necessary ingrédients to bring the substance ex- 
amined within the définition of opium. 

But the government rightly contends that, it being established that 
Gillies was a habituai user of opium, his testimony as to the nature of 
the substance with which he was familiar was sufîicient to require the 
submission of the question of whether or not the substance was opium 
to the jury as a question of fact. His testimony was given without 
objection, and he testified that he had been using the opium for about a 
year, and he was therefore familiar with it. However, a motion was 
subsequently made to strike out his testimony, which was denied. This 
was évidence as to a fact which the witness was compétent to state, 
and its submission to the jury was therefore proper. The witness 
possessed greater knowledge than the jury as to the fact that it was 
opium, and therefore his testimony was of assistance to them. One 
who drinks fermented liquor and knows the taste of it, although not 
a chemist, may testify that a particular liquor was fermented. Merkle 
V. State, 37 Ala. 139. One familiar with the odor of carbolic acid, al- 
though not a chemist, may be permitted to testify that such an odor 
came from the corpse. Greene v. State, 125 Ga. 742, 54 S. E. 742. 
He may also testify to the odor of chloroform. Miller v. State (Tex. 
App.) SO S. W. 704. The qualification to express an opinion that it 
was opium was gained from his habituai use of it, and the fact that 
he said he mixed the contents with water and drank it, and therefore 
tasted it. 

[2] As to the second assignment of error, the sale on January 10, 
1919, was made through one lannone, and it is contended that, before 
évidence was admissible to prove this sale, it was necessary to charge 
in the indictment a conspiracy between the défendant and the said 
lannone; but the error of this contention is clear. The plaintifif in 
error fails to observe the testimony given on the trial that lannone was 
the agent of the plaintifï in error, and accompanied him in person to 
Gillies, and that Gillies was told by the plaintifï in error that, when 
he wanted more opium after the first sale, he might hâve it by applying 
to lannone. After the existence of this agency was established, what- 
ever the agent lannone did or said in référence to the business of the 
sale of the opium, it may be proved as against the principal, the plain- 
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tiff in error, in this criminal prosecution, and the évidence is binding 
upon him as if the statement or act applied to him personally. Amer- 
ican Fur Co. V. U. S., 27 U. S. (2 Pet.) 358, 7 L. Ed. 450. 

Where two or more persons are associated together for the same 
illégal purpose, any act or déclaration of one of the parties with réf- 
érence to the common object, and forming a part of the res gestœ may 
be given in évidence against the other. Clune v. U. S., 159 U. S. 593, 
16 Sup. Ct. 125, 40 L. Ed. 269. lannone was operating with the de- 
fendant after his désignation to Gillies by the plaintiff in error as his 
agent, for accomplishing the unlawful trafficking in opium, and his acts 
were properly received as against the plaintiff in error, even though 
the indictment does not charge a conspiracv- Wiborg v. U. 3., 163 U. 
S. 632, 16 Sup. Ct. 1127, 41 L. Ed. 289; Û. S. v. Gooding, 12 Wheat. 
460, 6 L- Ed. 693. Because of the relationship existing between the 
plaintiflf in error and lannone, the testimony of the police officer re- 
lating to the acts and conversations of Gillies and lannone when the 
opium was delivered to Gillies was properly received. It was évidence 
of the transaction indicating the sale and delivery of the opium on the 
lOth of January, 1919. This was the subject of the charge in the in- 
dictment, and therefore properly received as évidence of the commis- 
sion of the crime. 

The judgment is affirmed. 



STEVENS V. MARITIME WAEEHOUSE CO.. Inc. 
(Circuit Court of Appeals, Second Circuit. Januai^ 11, 1020.) 

No. 109. 

1. WhaRVES <S=20(7) — LiBELANT, CLAIMING TIFAT BERTII WAS rNSAFE, HAS BUB- 

DEN OF PROOF. 

A libelant, claiming tliat a wareliouse and doelv owner maintained a 
berth in a dangerous condition, bas tlie burden of sliowing tliat fact by a 
falr prépondérance of the évidence. 

2. WnABViss <S=>20(1,7) — Wttarkisger bound to exercise oney oroinary 

CARE ; WAST OF cake NOT PRESUMEI). 

A wharflnger is bound to exercise only ordinjiry caro, and laek of such 
care is iiever riresumed, even tlioiigii the circunistances shift the burden of 
producing further évidence to tlie wharfiiiger. 

3. WiiARVBS <S=320(7) — Evidence insufficient to establisii cause of ac- 

tion FOR NEGLKiENCE. 

Evidence regarding the circunis tances uiider wliich a lighter nioored to 
respondeiit's l)ulkhe;id and warehouse liste<I while the tide was low, and 
later broke loose, floating to another mooruig phice, etc., hcld not to show 
whether the lightor sufïered any daniag(î at respondent's Inilkhead, and, 
if so, of wluit aucli damage consisted, or how it was received. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Libel by William Stevens against the Maritime Warehouse Com- 
pany, Incorporated. From a decree dismissing the hbel, libelant ap- 
peals. Affirmed. 

<Ê=3Por other cases see same topic & KBY-NUMBER in ail Key-Nurabered Dlgests & Indexes 
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Théodore L. Bailey, of New York City (Oscar S. Blinn, of New 
Vork Citv, of counsel), for appellant. 

Foley & Martin, of New York City (George V. A. McCloskey and 
William J. Martin, both of New York City, of counsel), for respond- 
ent. 

Before WARD, ROGERS, and IIOUGH, Circuit Judges. 

HOUGH, Circuit Judge. The libel allèges that in September, 1917, 
respondent maintained a warehouse, and a dock or bulkhead in front 
thereof, in the borough of Queens, New York City, commonly known 
as the Ravenswood dock. 

At about 10 a. m. on the Ist of that month the lighter Dutch Boy 
arrived "opposite said warehouse and bulkhead," and at about 11 
a. m. was tied up to the said bulkhead for the purpose of discharg- 
ing the cargo with which she was laden. At about 3 p. m. the lighter 
was discovered to be listing heavily, and as the tide went ont was 
"stranded on a rock or ledge or some other obstruction in the berth," 
as the resuit of which stranding the Dutch Boy was injured to the 
extent of several thousand dollars. 

Iviability is asserted because the respondent maintained the berth 
in front of its dock in a dangerous condition, and failed to give 
to the master of the Dutch Boy due warning thereof. The answer 
alleged that the berth in question was safe for such vessels as the 
Dutch Boy, and that that vessel parted her lines and drifted away 
from said dock, and thereafter lay for a long time unattended at a 
wholly différent mooring place, where "there were many rocks of 
considérable size and little water at low tide." 

[1, 2] The duty was on libelant, even under the gênerons plead- 
fng of admiralty, to prove by a fair prépondérance of évidence the 
substance of its libel. The liability asserted against respondent was 
that of a wharfinger, who is bound to ordinary care and diligence and 
no more (Morey v. New Rochelle, 254 Fed. 425, 166 C. C. A. 57) ; 
and such lack of care is never presumed. This is true, even though 
circumstances may be shown by the libelant vv'hich shift the burden of 
évidence to the shoulders of respondent. 

[3] The principal testimony introduced by libelant was that of the 
Dutch Boy's master, a waterman of évident expérience, but whose 
testimony largely consists in assenting to the suggestive queries of 
counsel — a procédure "scarcely satisfactory," as was remarked in The 
Daniel Burns, 56 Fed. 605, 6 C. C. A. 49. By the master's évidence 
it appeared that bis boat, drawing not over 81^ feet at the bow and per- 
haps 2 feet less at the stern, was moored to the bulkhead at about 
10:30 a. m. The exact relation which the boat occupied to the ware- 
house is very uncertain ; the mooring was effected by the master him- 
self. About 12:30 he noticed a list to port; he then felt the bottom 
with a pike pôle and found it "uneven." The tide was low by about 
3 :30, at which time the Dutch Boy had a 2-foot list to port, and so 
remained until about 5:30, with the lines to the bow tight. The toat 
straightened up somewhat after the tide began to rise, and at about 
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the hour last named lier lines ceased to hold, in a manner told as 
f ollows : 

"Q. When It was about half flood tide * * ♦ sonie of your Unes part- 
ed? A. They slid off. Q. Whicli lines slid off? A. Tliey ail slid off, * * * 
except the one tliat was on the dock ; she jumped ofC tlio spilo. Q. Your lines 
didnot break? A. Yes, sir. Q. They did break? A. Yes, sir. Q. Wliich Une 
broke first? A. They went ail of a suddeu ; they .)uuii>ed, and ail went at 
once." 

Having thus floated away f rom respondent's bulkhead, the tug took 
the lighter to another mooring place, where she arrived about 7 p. m., 
at which time she had still a hst to port of "about an inch or an inch 
and a half." In this condition she remained, not leaking more than 
usual, so far as tlie évidence shows, and not listing more than ahove 
.stated, until September 6th. During this interval of five days the 
master was much absent from his boat, owing to the sickness of bis 
wife. No examination seems to hâve been made of the Dutch Boy 
until September 19th, when a survey was held and it was found that 
"there (was) no hole stove in lier anywhere." 

Without adverting to testimony on behalf of respondent that the 
berth had long been used with safety by vessels drawing even more 
water than the Dutch Boy, that that lighter was laden so as to be top- 
heavy, and that the lines parted because improperly fastened for so 
strong a tidal current as that prevailing at Ravenswood, we are of 
opinion that the testimony above outlined wholly failed to establish 
the cause of action propounded in the libel, After reading ail the 
évidence, it remains unproven whether the Dutch Boy sufifered any 
damage at respondent's bulkhead, and, if she did, of what such dam- 
age consisted or why it was received. 

The decree below is afhrmed, with costs. 



SPONGE DIVERS' ASS'N, Inc., v. SMITH, KLINE & TRENCH CO. 
(Circuit Court of Appeals, Third Circuit. February 27, 1920.) 

Ko. 2488. 

ASSIGNMENTS ©=5 100— -ASSIGNEE CANNOT RECOVEB ON ACCOUNT FOR GOODS PEOP- 
EKLY EEJECTED. 

An assignée of a book account for merchandise sold held to acqnire no 
right of action on the account against the purchaser, where the goods de- 
livered were not of the kind ordered and the purchaser, in accordamx! 
with the usages of the trade, refused to receive tliem, and tliere was con- 
sequently no valid account to be assigned. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by the Sponge Divers' Association, Incorporated, 
to the use of the Commercial Crédit Company, against the Smith, 
Kline & French Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

See, also, 257 Fed. 328. 

(g^rsFor otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



SPONGE DIVERS' ASS'N V. SMITH, KLINE & FBENCH CO. "1 

(203 F.) 

Julius C. Levi, Alvin L. Levi, and David Mandel, Jr., ail of Phila- 
deïphia, Pa., for plaintiff in error. 
James Collins Jones, of Philadelpliia, Pa., for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

BUFFINGTON, Circuit Judge. In this case, the Sponge Divers' 
Association, a corporation of Florida, brought suit to the use of the 
Commercial Crédit Company, a corporation of Delaware, against 
Smith, Kline & French Company, a corporation of Pennsylvania, to 
recover $4,498.65, being a book account for sponges sold by plaintifï 
to défendant and which book account was assigned by the plaintiflf 
to the use party. The défendant alleged in défense that sponges de- 
livered to it by the plaintifï were not of the kind or quality ordered 
and that with the exception of a small quantity (which défendant 
had, by the custom of the sponge trade, retained, on opening up and 
examining the consignment, and for vi^hich it was willing to pay) the 
sponges were ail returned to the plaintifï. This issue of whether the 
sponges were up to order requirement, and whether the défendant 
exercised its right of examination and of returning the sponges in due 
time to the plaintiff, was submitted to the jury, and the verdict, 
which was for the défendant, establishes that such was the case. We 
may add that, after the return of the sponges, the Sponge Divers' 
Association went into bankruptcy, and either it or its receiver, re- 
tained the same. It is therefore clear that as between the plaintifï, 
the Sponge Divers' Association, and the défendant, the measure of 
their relative rights was properly submitted to, and determined by, the 
jury's verdict, and no error was committed by the court in its charge 
submitting that branch of the case to the jury, for in point of fact 
no basis for a suit on a settled book account between those parties 
existed. For while the sponges were invoiced and delivered on the 
basis of creating an account, yet in point of fact, the sponges were 
not the sponges ordered, they were rejected and returned, and conse- 
quently no collectible book account existed. From the judgment en- 
tered on the verdict, the Commercial Crédit Company, the use party, 
bas taken this writ^ 

Without discussing the 19 assignments in error, we sélect the four- 
teenth, which fairly represents the contention of the use party, and 
the course which it allèges the court below erred in not following. 
The error assigned is the court's declining to aflirm and read to the 
jury that point which was presented by the use party's counsel and 
which was : 

"Where tliore has bcen an nb.soliite assignment in good faith and for a 
valuable considération of the wliole iuterest of the assignor in a chose in. 
action, the assignor's conlrol ovor it ceasps inimediately after the assignment 
and notice!, and he can do nothing tliereafter to préjudice or defeat the 
rights of the assignée." 

Now there was in this case an absolute assignment of the book 
account by the Sponge Company to the Crédit Company. It was 
made in good faith. It was for a valuable considération, and it con- 
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veyed the Sponge Company's whole interest in the account and its 
control over it, and to that extent the point represented the facts. 
But, unless there was a vaHd account to be assigned, Hability of the 
défendant was not created by the facts stated in the point; and that 
is just where, in the face of the proofs and the finding of the jury, 
the use party's alleged rights do not exist. Its right was to a book 
account, and if no sale was effected, if the goods ordered were never 
delivered, and those delivered were properly rejected, because they were 
not the goods of the contract of sale, then and in that event there was 
no sale, there was no enforceable book account in existence to as- 
sign, the Sponge Company had nothing to assign, and the assignée of 
what there was no power to assign acquired no rights against the 
défendant, because the goods of the sale had never been delivered to 
it and a sale consummated. 

Seeing, then, that the enforcement of any right of the use party in 
this case depended on the Sponge Company's consummation of a 
sale, and as that basic and essential prerequisite was found against 
the Sponge Company, its assignée of its alleged book account stands 
without right against the défendant in an action which is in affirmance 
of a sale. What injury, if any, was done the Crédit Company by the 
défendant, if the latter returned to the Sponge Company the rejected 
sponges in face of notice from the Crédit Company of its interest, 
is a matter not before us, and on which we therefore express no 
view. 

The judgment below will be afïirmed. 



WABASH RY. CO. v. HOLT et al. 
(Circuit Court of Appoals, Second Circuit. January 14, 1020.) 

No. 88. 

Carriers ®=>180(1) — Measure of liauility for lors of property. 

Interstate Commerce Act, §■ 20, as cliansed by the Carmack and Cum- 
mins Auiendmenfs (Conii). St. § .S(i04a), malviug tlie Initial carrier of proj)- 
erty Hal)le to the lawfiil lioidcr ot the liill of ladinj; for tlie fnll aertual loss, 
damage, or in.l'ui'y to the propei'ty caused l)y it, or by any Connecting car- 
rier nnder a througii bill of la<linK, hcl4 alwo to govern tlie luibility of 
suc'h Connecting caiTiers, and a provision of the bill of ladlug llmiting, 
liability to invoice vaine, wliich. by thestatute is made vokl as to the initial 
carrier, is aiso void as to the conuecting carriers thercTinder. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by George C. Holt and Benjamin B. Odell, receivers of the 
MtuA Explosives Company, against the Wabash Railway Company. 
Judgment for plaintiffs, and défendant brings error. Affirmed. 

Plaintiff'S below are the receivers of a conun-ation, which had a contract 
with another concern for the sale and delivery to it of sulphuric acid. The 
contract was to supply the refiuirements of the corporation represented by 
the receivers over a tenu of years and up to a given amount, Ijut the priée re- 

(g^^sFor other cases see same topic & KBY-NUMBBR in ail Kcy-Numbered Digesta & Indexes 
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malned the same durlng the Ufe of the contract. Soine years after the date 
of contract a shipment was made thereunder from a point in Illinois to one 
in Indiana, and so routed that tlie initial carrier was the New York Central 
Rallroad, and a Connecting carrier the défendant herein — the Wabash Kailway. 

The goods were lest under drcumstances adinittedly creating liability on 
the part of the Wabash, and the question involved herein is whether the 
amount to be paid by the Wabash shall be the invoice value of the acid or the 
market value of the same. Owing to the rise in price at and durlng the war 
with Germany, the invoice value, or the amount under the contract aforesald 
to be paid for the acid was but $467.98, whereas the market value at the time 
and place of shipment and of loss was $3,034. 

On stipulated facts the matter was submitted to the court below, which 
ordered judgment for the market value, whereupon défendant took this writ. 

Jay Noble Emiey, of New York City, for plaintifï in error. 

Winthrop & Stimson, of New York City (George Roberts and Ed- 
ward E. Miller, both of New York City, of counsel), for défendants in 
error. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after staling the facts as above). This 
case dépends on the construction of section 20 of the "Act to Regulate 
Commerce," as changed by the so-called Carmack and Cummins 
Amendments. The statute as it stands respecting this litigation is sec- 
tion 8604a, U. S. Comp. Stat. 1916. 

The bill of lading in évidence, issued by the initial carrier, déclares 
that: 

"The amount of any loss or damage for which any carrier is llable shall be 
computed on the basis of the * • • bona fide invoice price • • * to 
the consignée," viz. in this instance, $467.98. 

This bill having been issued by the New York Central, it is admitted 
that under the Carmack Amendment that railroad might bave been 
successfully sued for the damage donc by its Connecting carrier, the 
Wabash ; and f urther it is admitted that, if so sued, it would hâve been 
liable under the Cummins Amendment for the market value of the 
goods lost, anything in the bill of lading to the contrary notwithstand- 
ing. 

But it is said that section 20 as amended puts this last new burden 
upon the initial carrier only, in that it specifically requires "such car- 
rier" (i. e., the one first receiving the goods) to answer for the mis- 
carriage of a Connecting railroad to an amount theretofore usually 
excluded by stipulations, such as the one above quoted. 

Nowhere in the amended section are the burdens of the initial car- 
rier expressly extended to or imposed upon Connecting carriers, ex- 
cept aS the company "issuing such * * * bill of lading" is given 
the right to recover over from the Connecting road inflicting the in jury, 
any amount "it [the initial carrier] may be required to pay" to the 
holder of the bill of lading. 

The resuit of plaintifï in error's contention is that, in suits against 
other than the receiving carrier for lost or injured freight, the Cum- 
mins Amendment has no effect at ail ; and the freight owner must 
perhaps cross the continent to get a full recovery, although the carrier 
actually inflicting the injury is at his door. 
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It is not deniable, that a good verbal argument can be and bas been 
made in support of this resuit. The amended statute is something o£ 
a patchwork, and the plain intention of Congress not well expressed 
in détail. Yet we feel assured that the entire section has been so 
read by the Suprême Court as to relieve us of much labor. 

The contract for carriage over the lines of Connecting carriers, 
however numerous, is evidenced by one bill of lading, issued as in this 
case by the receiving carrier. That bill "governs the entire transpor- 
tation and fixes the obligations of ail participating carriers to the ex- 
tent that the terms of the bill of lading are applicable and valid" (Geor- 
gia, etc., Co. v. Blish, etc., Co., 241 U. S. at page 195, 36 Sup. Ct. at 
page 543, 60 L. Ed. 948), and each participating carrier is liable ac- 
cording to the "applicable valid terms of the original bill" (Missouri, 
etc., Co. V. Ward, 244 U. S. at page 387, 37 Sup. Ct. at page 619, 61 
U Ed. 1213). 

The test of validity is to ascertain what the statute permitted the ini- 
tial carrier to do in respect of making the bill of lading contract. That 
carrier cannot, by such a clause as was first above quoted, limit its own 
liability. Therefore such clause was invalid in toto; it never existed 
in légal efïect. 

Thus, and thus only, can uniformity of bill of lading opération over 
a lonp- line of carriers be secured, and we think this method has been 
insisted on in the ruling cases cited. Every bill, the moment it is 
signed, stands purged of ail matters forbidden by the statute, includ- 
ing language obnoxious to the Cummins Amendment. If such clause 
does not in légal eflfect exist when the bill is signed, it does not exist at 
ail, and the bill is to be read without it. 

The judgment below is supported by this construction of the act, 
and is therefore affirmed, with costs. 



GOLDMAN V. SHREVB. 
(Circuit Court of Appeals, Tliird Oii-cult. February 17, 1920.) 

No. 24C7. 

BANKBUPTCY <S=5212 BAILOK, BECLAIMING TBOPEKIY FROM trustée, BEQUIRED 

: TO KEPAY AMOUNTS PAID BY BAILEE. 

Where the bailor of a printing press, whlch, it was contemplated, would 
be ultlmately purchased by the bailee, shipped it on a bill of lading, re- 
quiring the bailee to pay $1.000 and the freight before it could obtain 
possession, and failed to inelude parts neeessary to make a completely 
workable press, it would not be permitted to reclaim the press from the 
bailee's trustée in bankruptcy without repaying the amounts paid by the 
bailee. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Proceeding by M. D. Goldman against Lyman C. Shreve, trustée in 
bankruptcy of the Herald Lithographing Company. From a decree 
granting insufficient relief, the petitioner appeals. Affirmed. 

^=»Foi other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexes 
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Isaac Hassler, of Phlladelphia, Pa., for appellant. 
Shreve & Shreve and Brooks, English & Quinn, ail of Erie, Pa., 
for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case the greater part of a 
printing press had been delivered by Goldman, the appellant, to the 
Herald Lithographing Company, in pursuance of a written contract, 
which the court below held to be a bailment, and which further pro- 
vided for a purchase of the press by the Lithographing Company, on 
the payment of a certain sum. Such purchase price not having been 
paid when the latter went into bankruptcy, Goldman petitioned the 
court for the return of his press. The court granted his prayer, but 
coupled the return with the condition that Goldman pay to the trustée 
$1,000, which the Herald Company paid to Goldman when the parts of 
the press were delivered, and $121.20 freight and assembling expenses. 
The trustée did not appeal from the adjudging by the court that the 
press was delivered as a bailment, and Goldman's appeal questions the 
court's holding, in so far only as it required Goldman to pay the above 
$1,121.20 to the trustée as a condition of return. 

The undisputed facts are that the purpose both parties had in view 
was the ultimate purchase by the Herald Company from Goldman of 
a printing press, and to eflfectuate that purpose and secure the purchase 
money, or the return of the press to Goldman, the written contract, 
which, as we hâve said, the court below held to be a bailment, was 
entered into. Had the press been in working order and capable of 
delivery as a whole, or had Goldman delivered ail the parts required to 
assemble the machine in working order, no question would probably 
hâve arisen in this case, for in such event, the trustée having in his 
hands, as a bailment, the assembled and workable machine, he would 
hâve been bound either to pay the purchase money contemplated or 
return the assembled workable machine. It was on the assumption 
that such was the situation and that he himself was not in default, that 
Goldman presented his pétition. 

But, unfortunately for him, such is not the real situation. Goldman 
did not ship ail the parts of the machine necessary to complète it. 
Such parts as he did send, he shipped on a bill of lading which re- 
quired the Herald Company to pay $1,000, and the freight, before it 
could get the closed boxes in which the machine parts were. When 
the Company tried, as was its obligation, to assemble and put the ma- 
chine in workable order, it was found that it could not be done, by 
reason of Goldman's failure to deliver certain essential parts. The 
money and freight were paid by the company with the belief that Gold- 
man had shipped complète parts for the press. Thèse parts Goldman 
has never furnished, and the purchaser has never been able to put 
the press in workable order, by reason of the absence of thèse parts 
which Goldman failed to originally send or thereafter supply. J'he 
uncontradicted proof is that— 
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"The prcss was tlie vvliole plant. When that press could not be operated, tlie 
plant shut dowii." 

Under thèse facts it would be manifestly improper to allow Gold- 
man, who is in default, to get back his incomplète press, when the 
Herald Company was in no default, has acted in good faith, and was 
prevented from getting the workable press the parties both had in 
view solely and wholly by Goldman's failure to furnish the parts he 
was boimd to do. His pétition was presented on the assumption that 
he had fulfilled what he had undertaken to do. The proofs show that 
he had not. Clearly the court below was right in holding that, when 
he sought to get back such parts of an uncompleted machine, he must 
restore to the Herald Company the money it had expended on the 
assumption that he would do what he agreed to do, but has never 
done, to wit, furnish the parts necessary to make a complète, workable 
press. 

The décree of the court below is affirmed. 



SUDBURY V. PENN WORSTED CO. 
(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 132. 

1. Pleading <s=3339 — Motion to siibmit cert.mn issues abandonment of 

counterclaim. 

In action for iiurcUase price of goods sold and delivered, defendant's 
counterclaiin for plaintlff's alleged failure to doliver part of the jjoods was 
abandoned by defendant's motion to subrait to the .iury only tlie questions 
whether the goods delivered corresponded to sample or warranty. 

2. Triai, <©=>139(1) — Veruict directed only wiien contkary vebdict siiould 

be set aside. 

A verdict sliould be directx;>d when, if rendered the other way, the court 
should set it aside; but, if there is évidence to support an issue tendered 
by a party, the jury should pass on it, whether it be strong or weak. 

3. Sales ©=166(5) — Directed verdict for purciiase price sustained. 

Evidence that plaintiff seller delivered yam, which conformed to sam- 
ple, etc., held to sustain a directed verdict for the purchase price, altliougU 
the yam was probably unsuitablc for the kuitting purposes for which de- 
fendant deslred it. 

Tn Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Penn Worsted Company against Edward B. Sudbury. 
Judgment for plaintiff, and défendant brings error. Afifirmed. 

Writ of error to judginent at law entered in the District Court for tho 
Southern District of New York. Action for goods sold and delivered; com- 
plaint merely alleging an agi-eed price for certain yani, its delivery, partial 
payment, and demand for balance. Défense consisted of two counterclamis ; 
the first alleging that the yarn was by agreeuient to be fit for the spécial pur- 
pose of knitting gloves, which it was not, and the second asserting that the 
coutract was for a much larger quantity than the deliveries, and that plaintif! 
belpw had refused to deliver the rest, to defendant's damage in a sum larger 
titan that sued for, - Beply averred that sale was by sample, the goods delivered 

<S=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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<'orrospon(lo(l tliereto, and tliiit dellverics stopped bcciuisp défendant vpfns<>d 
to perforin tlie conditions Iniposed on liini by contract, vlz. ]>aylns for what 
lie actually roceived. 

The trial court, after hearlng ail the évidence, dlrected a verdict for plalntlff 
in tlie amonnt siied for, and défendant took thls writ, assigning for error re- 
fusai to send tlie case to tlie jury. 

Arthur L. Fullman, of New York City, for plaintiff in error. 
Melville H. Regensburger, of New York City (Edwin C. Dusen- 
bury, of New York City, of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
assignments of error rest on refusai of request to submit to the jury 
the question whether there was a sale by sample : if there was, whether 
the deliveries corresponded thereto ; and, if there was not, whether 
the goods delivered conformed to the "warranty, if any." 

[1] Whether so gênerai an issue or séries of issues could arise 
under the pleadings may well be doubted, but the motion amounted to 
an abandonment of the second counterclaim, and an admission that it 
was Sudbury's act or neglect, and not plaintiff's, that stopped deliver- 
ies. Thus the question hère is whether the sale was so clearly shown 
to hâve been by sample, and the goods so plainly proved to correspond 
thereto, that the court was justified in directing a verdict. 

[2] The légal rule is familiar; a verdict should be directed when, 
îf rendered the other wav, the court should set it aside (Patton v. Rail- 
way, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361), though it is also 
true that, if there be évidence to support the issue tendered by a party, 
it is the right of the jury to pass on it, whether it be strong or weak 
(Hickman v. Jones, 9 Wall. 201, 19 L. Ed. 551). The distinction thus 
indicated between the rule of no évidence, and that of weight of évi- 
dence, when the scintilla of évidence is discarded, is not always easy 
to make ; but the rule is plain. It is unprofitable to discuss évidence in 
détail ; facts are not précédents, though they create them. 

[3] Not only was it assumed by botli parties throughout the trial 
that the sale was by sample, but défendant below produced it, and there 
was no évidence at ail that the yarn did not equal sample. Neither 
was there any évidence that plaintifï below ever agreed to produce 
yarn suitable for knitting, much less knitting army gloves, which was 
what Sudbury wanted it for. It was doubtless true that what plaintiff 
furnished was poor stuff for knitting; but the Penn Company had 
never made knitting yarn, war necessities created a greatly increased 
demand for it, and défendant below (who had a government contract 
for gloves) sought material wherever he could get it. Plaintiff below 
told him it knew not the requirements for knitting yarn, but shovi'ed 
a sample of what it could make at the price offered. Sudbury took 
his chance, and it did not turn out well, but that affords no légal excuse 
for not paying for what corresponded to sample. 

Judgment affirmed, with costs. 
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THE WILLIAM J. DAILEY. TIÏE DR. GEORGE J. MOSER. MERRITT & 
OHAI'AIAN DERRICK & WRECKING CO. v. DAILEY TOWING 

LINE, Inc. 

(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 51. 

TOWAGE <S=>12(1) TUG HELD NOÏ LIABLE FOR INJURY TO TOW. 

Tugs towlng a derricli having an A-frame extending upward held not 
liable for damage caused by tlie franie striUing a bridge, where before 
passing under the bridge, In response to a question by tlie master of the 
leading tug, tbe master of the derrlclv stated the lieiglit of tlie frame, and 
if the statement had been correct there would hâve bcen a clearance of 
2y3 feet 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Merritt & Chapman Derrick & Wrecking 
Company against the tugs Wilham J. Dailey and Dr. George J. Moser; 
the Dailey Towing Line, Incorporated, claimant. Decree for claim- 
ant, and libelant appeals. Affirmed. 

Duncan & Mount, of New York City (S. C. Fordham and O. D. 
Duncan, both of New York City, of counsel), for appellant. 

Alexander & Ash, of New York City (P. Alexander, of New York 
City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

WARD, Circuit Judge. July 26, 1916, at about 9:3Q a. m., the tugs 
William J. Dailey and Dr. George M. Moser took the derrick Monarch 
in tow from 102d street to Sherman creek, Harlem River. The tug 
Dailey was ahead towing, and the tug Moser was astern of the derrick, 
for the purpose of keeping her on a straight and steady course. The 
Monarch had a permanent A-frame near the stem, to the foot of 
which was attached a movable boom, which, when raised perpendic- 
ularly, was higher than the A-frame, but which had been lowered, so 
as to be even with it. Before reaching High Bridge the master of the 
Dailey had inquiry made of the master of the Monarch as to the height 
ot the derrick, and was told 98 feet. Judge 1,. Hand has found as 
a fact that this question and answer related to the height of the A- 
frame from the water, and not from the deck. In accordance with 
our usual practice we adopt this finding. When the tow reached 
High Bridge, about 11 a. m., the A-frame at a point very near its 
top struck the exact center of the arch, sustaining damage, to recover 
which this libel was filed against both tugs. 

It is admitted that the center of the arch is 100 feet above mean high 
water; that on the day of the accident high water occurred at 9 a. 
m., with a height of 4 feet above mean low water; and that at the 
time of the accident the tide had fallen 6 inches. This would hâve 
given a clearance of 2 feet 6 inches, quite ample for safe passage, if' 
the top of the A-frame were 98 feet from the water. In point of fact 

(gS3l<'oi other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Inde:xe3 
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it was 100 feet 8% inches, and the center of the arch only 100 feet 
6 inches, above the water. Hence the collision. 

We think the master of the tug was not guilty of the lack of ordi- 
nary care and skill required of him in relying upon the height of the 
derrick given him by her master. This misinf ormation was the prox- 
imate cause of the accident. 

The appellant urges that, even admitting the foregoin^g, the tug 
Dailey was at fault for not having a lookout who might hâve advised 
the master of the danger before the derrick reached the bridge. We 
are satisfied that a lookout on the tug, looking up 100 feet in the air, 
when, if he were forward, there must hâve been at least 200 feet, and, 
if he were aft, say from 100 to 120 feet, between the arch and the 
top of the A-frame, could not possibly hâve told whether or not the 
frame was going to strike. The absence of a lookout did not con- 
tribute to the collision. 

Finally, the appellant relies upon the décision of Judge Addison 
Brown in MacMillan v. Moran (D. C.) 107 Fed. 149. We think it 
differs in material respects. Findings, especially in négligence cases, 
dépend upon the circumstances of each case. In it the master of the 
bark objeCted to being towed under the Brooklyn Bridge at high water, 
but the master of the tug for his own convenience departed from the 
common practice not to do so ; he also miscalculated the fall of the 
tide to the extent of from 15 to 18 inches; he did not take into con- 
sidération the fact that the bridge dropped in warm weather as the re- 
suit of the expansion of its steel wire cables; and, finally, he did not 
pass under the center of tlie bridge. 

The decree is affirmed. 



UHL V. UNITED STATES.* 

(Circuit Court of Appeals, Fifth Circuit January 29, 1920.) 

No. 3350. 

ABMT and NAVY <S='20 — FaILUEB to FOLLOW REGtn.ATIONS RESPBCTING CLAIM 
FOB EXEMPTION IN FILLINQ OUT QUESTIONNAIRE HELD VIOLATION OF THB 
LAW. 

Wliore a repistrant under Act May 18, 1917 (Comp. St 1918, Comp. St. 
Ann. Supp. 1919, §§ 2019a, 2010b, 2044a-2044k) , instead of iudlcating any 
daim for exemption or deferred classification by a cross in the proper 
column and sigiilng his name thereto, as required by the régulations adopt- 
ed under that act, wrote across the sheet that he claimed exemption 
under the Constitution from ail military service, except to exécute the 
laws, suppress insurrection, niid rtpel invasions, and signed his name 
thereto, he was guilty of a violation of section 6 of such act (section 
2044f). 

Foster, District Judge, dlssenting. 

In Errer to the District Court of the United States for the Southern 
Division of the Northern District of Alabama; William I. Grubb, 
Judge. 

Arnold Jacob Uhl was convicted of violation of Act May 18, 1917, 
with référence to answers to questionnaire by persons claiming exemp- 
tion from military service. Affirmed. 

^3>For other cases see aame toplc & KEY-NUMBER in aU Key-Numbered Dlgesta & Indexes 
•Certlorarl denled 252 U. S. — , 40 Sup. Ct. 584, 64 L. Ed. — . 
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W. A. Denson, of Birmingham, Ala., for plaintiff in error. 
Erle Pettus, U. S. Atty., and Ralph W. Quinn, Asst. U. S. Atty., 
both of Birmingham, Ala. 

Before WALKER, Circuit Judge, and POSTER and EVANS, Dis- 
trict Judges. 

BEVERLY D. EVANS, District Judge. Plaintiff in error was 
convicted of a violation of section 6 of the Act of May 18, 1917. The 
indîctment charged that after he had registered pursuant to the act, 
and had received a questionnaire to be fiUed out as required by the 
prescribed régulations, the registrant willfully and knowingly did fail 
and refuse to answer, swear to, and file the questionnaire as required 
by th£ rules and régulations, in that he did not answer the question at 
the bottom of page 1 of the questionnaire and sign his name thereto, 
after he had answered the séries of questions in the questionnaire, and 
before he executed the affidavits at the end of the questionnaire. In- 
stead of answering the question ; 

"Do you clalm exemption or deferred classiflcatlou in respect of the 
registrant named aboveV If so, state the division of each class and eaeli 
class in whicli you clalm that he sliould be classlfied" 

— which appeared on a sheet of the questionnaire stating fîve classes, 
with divisions of each class, the registrant, without responding to any 
of the questions, wrote across the sheet : 

"I hereby elaini uiy exemption glven me iinder the Constitution of tho 
United States from any and iill military service, exco>pt for the purpose of 
executlng the laws of the Union, suppress insurrection, and repel invasions" 

— and signed his name after this entry. 

The questionnaire was prepared in accordance with the régulations 
authorized by the Act of May 18, 1917. The régulation directing the 
form and manner of answering the questions appeared on the question- 
naire on the page containing the classes and divisions of exemption 
claims as f ollows : 

"Clalm for Exomptiou or Deferred Classification. 

"Note to Clalniants. This form is to be used for claiming exemption or 
deferred classification by or in respect of any r(>gistrant and for stating tlie 
grounds of clalm. l'iace a cross (x) in eolumn A opposite the division that 
States the ground of claim." 

Plaintiff in error claimed an exemption. He indicated no purpose to 
waive any exemption. His entry on the questionnaire indicated that he 
was not responding to the letter or the spirit of the Act of May 18, 
1917, or of the régulations prescribed thereunder. His entry of claim 
of exemption did not furnish the information demanded by the rules 
and régulations, so as to enable the board to classify him. His whole 
purpose manifestly was to ignore such claims of exemption and de- 
ferred classification as the rules prescribed, and to assert a claim of 
exemption not recognized by the rules, and which had no foundation 
in fact. The évidence disclosed a willful and utter disregard by him 
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of the rules and régulations which should hâve governed him in making 
a claim for exemption, and was sufficient to support the allégations of 
the indictment. 

Judgment affirmed. 

FOSTER, District Judge, dissents. 



TKEMONT TRUST CO. v. COHEN. 

(Circuit Court of Appeals, First Circuit. Fol)ruary 4, 1020.) 

No. lé'M. 

Ba>'KKU1'TCY l£=>30o(;i) — FiNDINO OF PKEFEKKNCK SUPl'OKrED lîY EVIDENCE. 

A lindiiig tliat a crcditor liad rcasoualile srotiud ior believiiig tliat 
baidiru]it was In.solvcnt wlieii its dobt was i)aid a fcw days before bank- 
ruptcy hcld supportcd by tlie e^■idenel'. 

Appeal from the District Court of the United States for the District 
of Massachusetts ; James M. Morton, Jr., Judge. 

Suit in equity by George I. Cohen, trustée in bankruptcy of Israël 
Sternberg, against the Tremont Trust Company. Decree for com- 
plainant and défendant appeals. Affirmed. 

For opinion below, see 256 Fed. 399. 

Asa P. French, of Boston, Mass., for appellant. 

Joseph B. Jacobs, of Boston, Mass. (Jacobs & Jacobs, of Boston, 
Mass., on the brief), for appellee. 

Before BINGHAM, JOHNSON, and ANDERSOX, Circuit 
Judges. 

PER CURIAM. This is an appeal by the Tremont Trust Company 
Irom a decree of the District Court for ifassachusetts in an equity 
suit brought by the trustée in bankruptcy of Israël Sternberg to hâve 
certain payments made by the bankrupt to the Trust Company within 
four months of the filing of the pétition in bankruptcy declared préfér- 
ences and paîd to the plaintifï. 

It appears that the Trust Company discounted for Sternberg four 
notes, of $250 each, which fell due December 1, 8, 15, and 22, 1916. 
The first two notes he paid December 1, 1916, and the last two De- 
cember 14, 1916. A pétition in bankrujjtcy was filed against him 
December 19, 1916, and he was later adjudged a bankrupt. 

In the District Court the payment of $500 made on Deceinber 14, 
1916, was decreed to be a préférence which the plaintitï was entitled 
to recover, and the Trust Company appealed. 

The only question presented is one of fact, namely, whether the 
court below was justified in frnding that the Trust Company had rea- 
sonable cause to believe that Sternberg was insolvent on December 14, 
1916. 

We hâve carefully examined the évidence bearing upon the question, 
and are of the opinion that we would not be warranted in finding that 

^z::^FoT other cases see same topic & KEY-NUM13ER in ail Key-Numbered Digests & Indexes 
263 F.— 6 
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the conclusion reached in the court below was clearly wrong. The 
évidence !s conflicting. The credibihty of witnesses is involved, and 
the witnesses are not before us. Such being the case, we do not think 
that the finding should be disturbed. 

The decree of the District Court is afhrmed, with costs to the ap- 
pellee. 



VICTOR TALKING MACII. CO. v. SÏARR PIANO CD. 
(Circuit Court of ApiJeats, Second Circuit. January 14, 1920.) 

No. 130. 

1. Pate>'ts <S=>297(2) — Temporary injunction ordikarily gkaxted wheee 

patent upheld in pbior adjudication, but kule not positive. 

Wliere a patent lias beeii lieia valid In a prlor ad,iudication, an in- 
junction pending tlie trial of tlie action will ordinariiy t)e granted; but 
tbe rule is not so positive as to require thu granting of the Injunction, 
when there is doubt as to the outcome of the case. 

2. Patents ©=324(5) — Circuit Court of Appeals, on appeal fbom injunc- 

tion ORDER, MAY CONSIDEB MEKITS. 

The Circuit Court of Appeals, on an appeal from an order granting or 
denying an injunction in a patent infringement suit, is not confined to a 
review of the déniai of the injunction, but may décide the case on the 
merits. 
:3. Patents i®=)328 — Temporary injunction properly denied. 

The validity of the Johnson patent. No. 890,009, for a record for talking 
machines, hcld sufflciently doubtful to justify the déniai of a temporary 
injunction, notwithstanding a prlor adjudication of its validity. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Action by the Victor Talking Machine Company against the Starr 
Piano Company, for infringement of letters patent No. 896,059. On 
an application for a preliminary injunction, the motion was denied. 
Plaintiff appeals. Affirmed. 

Wm. Houston Kenyon, Richard Eyre, and Edgar F. Baumgartner, 
ail of New York City, for appellant. 

Drury W. Cooper, Parker W. Page, and Thomas J. Byrne, ail of 
New York City, for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. On August 11, 1908, letters patent No. 
896,059 were issued to Eldridge R. Johnson for a record 'for talking 
machines. Thèse letters patent hâve been assigned to the appellant. 
The appellee is charged with infringement of this patent. Claims 2, 

3. and 8 are claimed to be infringed in this litigation, and read as fol- 
lows : 

"2. A disk Sound record, having a eut laterally undulatory groove of sub- 
stantially constant depth, the walls of said groove diverging from the bot- 
tom of the same to the surface of the record. 

"3. The method of producing sound records, consisting in cutting, as dis- 
tingulshed from marking or tracing, upon a tablet of suitable material, by 
means of the latéral vibrations of a suitable stylus, a record groove of 

cSssFor other cases pee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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appréciable and substantially uniform depth, liaving latéral undulations cor- 
responding to the sound waves." 

"8. A disk Sound record, comprising a spirally dlsposed laterally un- 
dulatory groove of substantially constant depth, in wliicli the record groove 
was formed by cutting out and removing the material in forming the rec- 
ord groove, substantially as described." 

The validity of the patent was questioned in Victor Talking Ma- 
chine Co. V. American Graphophone Co. (C. C.) 189 Fed. 359. There 
Judge Ray, sitting in the District Court, decided that the patent was 
for a record for talking machines and method of making the same, 
and said to consist of a latéral undulatory record of constant depth, in 
which the groove is formed by cutting out and removing the material 
of the disk by a cutting tool, instead of being displaced by a needle 
point tool, and in which the side walls of the groove are clearly defined 
and smooth surfaces, and in preferred f orm diverge f rom the bottom to 
the surface of the record. He held that the Jones patent. No. 688,739, 
did not anticipate the patent in suit. The record on this motion, and 
in opposition thereto, indicated that an appeal was talcen f rom this dé- 
cision, and an affirmance was had by consent. It is stated that a com- 
promise was reached, and this determined the resuit in the Circuit 
Court of Appeals. In the later case of American Graphophone Co. v. 
Emerson Phonograph Co. (D. C.) 255 Fed. 574, Judge Mayer, in con- 
sidering the Jones patent, No. 688,739, held that the Jones patent and 
method for producing sound records was not anticipated by the John- 
son prior use, and was valid, but not generic. When the application 
was presented in the court below, the same judge who decided the 
Emerson Case presided. We think that the opinion in the Emerson 
Case indicates a comprehcnsive study of the patents of records for 
talking machines or sound-recording records. In the Emerson Case, 
the court said : 

"Judge Ray, in bis opinion, drew a very close line of distinction betwcen 
the Jones patent and the Johnson pat(>nt, holding the view that they were 
both valid. The case on this point was so debatable that there well jnight 
be doubt as to the resuit in the Circuit Coiu't of Appeals, if that controversy 
were reviewed by tliat court on the morits. The question hère, however, ig- 
whether the testimony of Johnson, and tliose who corroborate liim in vari- 
ous respects, establish under familiar prineiplcs that prior use which wiU- 
defeat the Jones patent." 

Without commenting upon the correctness of the view taken by the 
court there, it is apparent that the District Judge was not in accord 
with the conclusions reached by the court in Victor Talking Machine 
Co. V. American Graphophone Co. (C. C.) 189 Fed. 359. In the court 
below, the same District Judge again expressed his doubt in the fol- 
lowing language: 

"Ordinarily the court would accept the décision of Victor Co. v. American 
Graphophone Co. [C. Cl 159 Fed. 839, as the starting point, and would hesi- 
tate long before it failod to follow the conclusion, not only of the same- 
court, but of so experienced and able a judge of patent causes. Yet I bave 
not been able to escape the doubt expressed in Emerson Phon. Co. v. Amer- 
ican Graphophone Co. [D. C] 255 Fed. 574." 

[1,2] Apparently, because of the doubt of the correctness of the 
previous ruhng as there expressed, the District Judge denied the ap- 
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plication for a preliminary injunction, but did, hovvever, facilitate thc 
early final hearing, and granted to die plaintiff the privilège of an early 
trial. At the same time he pointed ont that the appellee was financially 
fully responsible. Discontented with this resuit, the appellant seeks 
relief by this appeal. The fundamental error assigned and urged upon 
us is that the court erred in failing to accept and foUow the con- 
sidered judgment of the District Court at the final hearing in the 
prior case as to the validity of the patent in suit, because "of a personal 
doubt as to the soundness of that judgment." We recognize and again 
approve the now settled doctrine that, where a patent bas been held 
valid in a prior adjudication, an injunction pending the trial of the 
action will be granted. We recently announced the same conclusion 
in Impérial Machine & Foundry Corp. v. Rlakeslee & Co., 262 Fed. 419, 

— - C. C. A. , decided December 11, 1919. There is an exception 

to this rule, as where new matter of substantive défense is presented, 
and where such new matter is convincing to the court that a différent 
conclusion may be reached than was reached in the earlier case, if the 
new matter were presented to the court. If there be doubt as to 
the outcome of the case, the rule is not so positive as to require the 
granting of a temporary injunction. Mast, Foos & Co. v. Stover Co., 
177 U. S. 485, 20 Sup. Ct. 708, 44 h. Ed. 856; Thomson-Houston 
Co. V. Ohio Brass Co., 80 Fed. 712, 26 C. C. A. 107. The right of the 
court, of not adhering blindly to the former adjudication, is pointed 
out in Brill v. Peckham Motor Truck Co., 189 U. S. 57, 23 Sup. Ct. 
562, 47 L. Ed. 706. 

The converse of the rule is true, that, where the case is plain of 
the right of the complainant to succeed, a preliminary injunction will 
be granted by the same court on the force and eftect of the prior 
adjudication holding the patent vahd and infringed. Leeds & Catlin 
V. Victor Talking Machine Co., 213 U. S. 301, 29 Sup. Ct. 495, 53 
L. Ed. 805. But the right of the court to be at liberty to re-&xamine 
the former adjudication, and dispose of the question in accordance with 
its own convictions, should never be denied. Curtis v. Overman 
Wheel Co., 58 Fed. 784, 7 C. C. A. 493 (Second Circuit, C. C. A.). 
It is also true that this appellate court, on an appeal from an order 
granting or denying an injunction, may décide the case upon the 
merits, and direct a dismissal of the suit, if it is of the opinion that 
the plaintiff was not entitled to an injunction because bis lîill had no 
equity to support it. Smith v. Vulcan Iron Works, 165 U. S. 518, 
17 Sup. Ct. 407, 41 L. Ed. 810. This court is not confined in its 
review of the injunction order to the justice of the déniai of the tem- 
porary injunction, but it may consider the sufificiency of the défense 
interposée!. Linde Air Products Co. v. Morse Dry Dock Co., 246 
Fed. 834, 159 C. C. A. 136. 

The Suprême Court has held that where a bill is devoid of equity, 
and it .so appears upon its face, or if the patent manifestly fails to 
disclose patentable novelty in the invention, a protracted litigation may 
be avoided, and the appellate court may dismiss the bill. Mast, Foos & 
Co. v. Stover Co., 177 U. S. 495, 20 Sup. Ct. 708, 44 L. Ed. 856. 

[3] We do not attempt to décide, under the power thus accorded 
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US, that the défense interposed hère is good and sufficient, or that it is 
not. W'c do think that the court below did not err in denying the 
temporary injunction when it suggested that the détermination of the 
validity of the défense await the final hearing, where it could then be 
determined whether the Jones patent and the Johnson patent are for 
the same thing. A sufficiently grave question is presented to require 
its disposition at the final hearing, also, as to whether or not it is es- 
tablished that prior to 1896, the year in which Johnson claims to bave 
conceived of his invention hère in dispute, such invention was well 
and widely known. Jf so, Johnson's conception of it did not constitute 
invention, and the claim that it was a mère adoption of a well-known 
item of gênerai information would be good. 

The Jones patent (No. 688,739) was considered in American Grapho- 
phone Co. v. Universal Talking M. Co., 151 Fed. 595, 81 C. C. A. 139. 
and there it was found that Jones was the first to eut out a laterally 
undulatory groove in a soft disk or table, which Johnson recognized as 
containing a disclosure of this method by the fact that he sought to 
carry his date back of it. The Jones patent was filed November 18, 
1897, and is dated December 10, 1901. Johnson's original application 
was filed August 16, 1898, and went to patent January 3, 1905. The 
further application was filed November 12, 1904, and the patent was 
issued August 3, 1908. The Jones date of filing was prior to John- 
son's. His patent was issued prior to Johnson's patent. 

It niay be that under Revised Statutes, § 4923,^ Jones had a prior pat- 
ent and was a prior inventor, and this défense is accorded to the appel- 
lee. If so, it then became incumbent upon Johnson, in order to suc- 
ceed, to prove beyond a reasonable doubt that he was, in fact, the in- 
ventor. Dev Time Register Co. v. Wm. H. Bundv Recording Co., 
178 Fed. 812, 102 C. C. A. 260. Johnson's prior conception and the 
diligence in reducing it to practice is attacked by the appellee, and the 
attack was sufficiently strong in the court below, to resuit in the failure 
to grant the temporary injunction upon the strength of the prior ad- 
judication of the validity of the patent. It was necessary for the ap- 
pellant to sustain this burden. United Tunnel Co. v. Interborough 
Co., 207 Fed. 561, 125 C. C. A. 211. Undoubtedly, it was the failure 
to satisfy the court below as to this that resulted in the court's action. 
We do not feel justified, because of the rule relied upon by the appel- 
lant and referred to above, to interfère with the order of the court 
below. 

The doubt, as expressed in the language of the court below, quoted 
hère, is not as positive as was the action of the court in the Emerson 
Case and in this case below. This case présents new f acts, which were 
not before the trial judge in Victor Co. v. American Graphophone 
Co. (C. C.) 189 Fed. 359, particularly as to prior invention. Thèse 
questions, together with the question of whether the patent is invalid, 
because of illégal expansion in the Patent Office proceedings, and 
because of more than tvvo years' public use, are ([uestions which we 
prefer to leave to the final hearing of the case, rather than dispose of 
them upon évidence and upon the contents of the record before us. 

Order affirmed. 

' Comp. St. § 9469. 
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STAFFORD v. ALBEKS BEOS. MILLING CO. 

(Circuit Court o£ Appeala, Ninth Circuit. February 24, 1920. Itehearing 
Denied April 5, 1920.) 

No. 33Ô7. 

Patents <S=»328 — For PROCEsg of burning ceude petroi.eum not infringed. 
The Stafford patent, Ko. 860,418, for a proees\s of effecting eombusUon of 
crude petroleum, cousisting in the continuing discliarge into a conflned 
area of liquid oil, at a distance from the point of combustion, of an 
oxygenous fluid under pre.ssure suflicieut to efCcct substantiully perfect 
combustion, Jield not infringed, In that defendant's process did not dlft'er 
from, those disclosed by patents prior to plaintifE's patent. 

Appeal from the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Suit by Jérôme F. Stafford against Albers Bros. Milling Company. 
From a decree for défendant, plaintiff appeals. Affirmed. 

Joseph Iv. Atkins, of Portlaiid, Or., for appellant. 
James H. Cary, R. A. Leiter, and Griftith, Leiter & Allen, ail of Port- 
land. Or., for appellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 



GILBERT, Circuit Judge. In a suit for infringement of letters pat- 
ent 860,418, issued July 16, 1907, to the appellant, the court below ad- 
judged that the appellee had not infringed. The patent is for "a pro- 
cess or method of burning crude petroleum." The invention is based 
upon the introduction of an oxygenous fluid under pressure into a con- 
fined body of liquid oil a short distance before it reaches the point of 
combustion, which is the point of its libération from confinement. The 
apparatus is shown in the accompanying eut: 
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In the spécification it is said: 

"It is round in practice tliat tlie resuit of tlie process herein deflned Is tlie 
disehiirge of the oil from tlie bumer, indicated by the numéral /^ in the drawing, 
in fiuely comminuted forin, or in a spray, with the resuit that a perfect com- 
bustion of tlie oil ensnes. The resuit of dlscliarglng the oxygenous flnid into 
the confined stream of oil at a point approximate to, but well removed from, 
the burner ^ is distinct from that obtained by mère atomization, or by atomi- 
zation derivcd from dlsehargo of air against or into the oil at its point of 
libération. Atomization or comminution of the oil might be derived by pres- 
sure only, sueh as might lie produced from discharge of the pipe 11 into the 
tank ./, for instance, and atomization of an air curront discharged against 
the oil at its iioint of libération is known in the art, From eithcr or both of 
thèse methods my invention is distinguislied, both iii the mode of opération 
and in the results obtained." 

The claim is as follows: 

"The process or method of effecting combustion of crude petroleum or the 
like, which consists in tlie coritinuing diseharge into a confined area of liquid 
oil, at a distance from the point at which combustion of the oil takes place, of 
an oxygenous fluid under pressure sufficient to effect substantially perfect 
coinbiislion simply upon ignition in air of the liberated oil, discharging the oil 
into the atmo.sphere, thereby effecting its comminution through réduction of 
the said pressure, and igniting the oil substantially at its point of discharge." 



The apparatus used by the appellee is shown in the accompanying 
eut. The end of the burner is at i^. A constant current of steam is in- 
troduced into the pipe 7 and a constant stream of oil is brought through 
pipe ^ to 5 where it is discharged through orifices at right angles to the 
axis of the pipe. 

The court below, in dismissing the bill, found that the appellee's burn- 
er was the type in common use prior to the appellant's patent, and 
that it was one in which the oil and steam do not come in contact until 
the oil is discharged from the oil pipe, thereby causing an atomization 
of the oil and steam, and not a commingling thereof while they are con- 
fined under pressure. 

In the appellant's process there is a continuing discharge of an oxyg • 
enous fluid under pressure into a confined stream of liquid oil. The 
reverse is true of the appellee's process. In the field of the prior art are 
found a large number of patents covering processes and devices for the 
burning of crude oil, in ail of which oil and air or steam are confined 
under pressure to aid the combustion of the oil. 

The patent to James Fisher of December 2, 1902, No. 715,044, dis- 
closes the use of steam in a way similar to the appellee's process. In 
this patent there is an inner oil tube and an outer steam pipe or mixing 
chamber, and it discloses the same method of burning oil as that of the 
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appellee. There is a constricted apertiire for the discharge of mixed oil 
and steam to tlie burner. A dise placed near the discharge orifice fur- 
ther retards the passage of the steam and oil, so as to thoroiighly mix 
tliem before the ]3ass througli the outlet. 

"Besicles tliis, tlie wliirllng dise sei'ves to thorou.ghly atoinize the oil and 
steiiiii in sufli a maïuier tliat a wide and bettei' fluine is secured," etc. 

The patent to J. A. Meyer, July 1, .1902, No. 703,706, has for the 
delivery of the steam an inner tube perforated along its length vvitli nu- 
merous apertures whereby steam is forced into an outer chamber into 
whicli oil is discharged through a pipe. The spécification says : 

"In the opération the test results are ol)taiiied hy feeding tlie oil undei- 
pressure. * * * 'piie steam, tilowing thr<ni;j;li ihe perforations, * « * 
mises with the hody of oil surrounding tlie saine, forming an intiniate adinlx- 
tiire, dividing the oil into atoniic partieles, whicli are kept vlitlently ajîltated in 
tlieir passage throusli tlie perforations * * * issning tlirongh the last of 
rliese into the tip A-.'/, from whieh it eseapes into an atoniized spray, wliicli 
burns witliout soot." 

The patent to Frank E. Feeron, October 25, 1898, No. 613,131, dis- 
closes the delivery of oil into a mixing chamber, which is acted upon by 
incoming steam or air, and is caused to pass through a pipe to the burn- 
er ; "the oil being thus thoroughly commingled and mixed with steam 
or air, as the case may be. It will, of course, be understood that the 
oil, as well as the steam or air, is forced into the mixing chamber un- 
der pressure;" the oil being delivered at the burning jets "in a thor- 
oughly comminuted spray." 

The patent to William F. Hogan, of June 19, 1906, No. 823,866, 
shows an outer steam pipe into which "steam is admitted under pres- 
sure," and an inner oil pipe, the end of which is closed, but a latéral 
hole permits the discharge of a jet of oil into the current of the steam, 
as in the appellee's process. The spécification says that the oil, being 
forcibly driven by the jet of steam, "is finely atomized before passing 
out" through the Connecting tube to the burner. 

The appellant contends that in his process the discharge of the gas 
into the oil pipe under high pressure results in a solution of the gas in 
the oil, which is an intimate union of the two, and that the release of 
the pressure under which they are brought together in confinement re- 
sults in a springing apart, which scatters the liquid into the finest form 
of comminution, difi^erent from the atomization of the oil in other pro- 
cesses, and that the process used by the appellee accomplishes the same 
resuit by high pressure within the steam chamber into which the oil is 
dicharged. To this it is to be said: 

First, that the appellant's claim makes no référence to any spécifie 
pressure. Ail it calls for is "pressure sufficient to efi^ect substantially 
perfect combustion" upon ignition. Again, in his spécification the ap- 
pellant distinguishes his invention from one only of the processes of 
the prior art, that which he calls atomization derived from discharge of 
air against or into the oil "at its point of libération." Second, there is 
no convincing proof that the appellee uses high pressure, or forces the 
oil and steam into a ditïerent solution, or ditiferent degree of comminu- 
tion, from that which was accomplished in some of the prior patents 
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above adverted to. The appellant's expert vvitness was unable to say 
whether the appellee's device, which he saw in opération, atomized the 
oil inside of the burner or net. He testified that it appeared to effect 
good combustion, which, he said, might hâve bcen accomplished without 
atomization. He testified, however, that he believed there was pres- 
sure in the steam chamber, and that he based that belief on the speed 
with which the contents were shot tbrougli tlie end of the burner. It 
may be assumed that there was pressure in the steam chamber, but it 
does not foUow that there was infringement of the appellant's process. 

It is obvious that pressure is essential to ail processes for burning 
crtide oil with the aid of air or steam ; and in the spécifications of sev- 
eral of the prior patents the assertion is made that perfect combustion 
is attained. But the appellant says that nowhere in the prior art is 
any attention paid to degree of pressure as a comminuting agent, and 
that pressure was undcrstood as nothing more than a driving agent. 
We are unable to assent to this ; but, taking it to be true, the fact re- 
mains that the appellee is not shown to hâve used pressure otherwise 
than it was used in the prior art. 

In brief, the évidence is that the essential featurcs of the appellee's 
process were discloscd in patents issued long prior to the date of the ap- 
pellant's invention. If those patents did not anticipate the appellant's 
process, the appellee's process cannot be said to infringe it. Broadway 
Towel Suppjy Co. v. Brown-Meyer Ce, 245 Fed. 659, 158 C. C. A. 
87; Cleveland Pneumatic Tool Co. v. Chicago Pneumatic Tool Co., 
135 Fed. 783, 68 C. C. A. 485. 

The decree is affirmed. 



COT'RSON V. WESTINGTIOUSR ATR RRAKE CO. 

(Circuit Coiu-t of Appciil.s, Tliird Circuit. February 23, 1020.) 

No. 250.5. 

1. PaTKNTS <g:::^.'!2S — FoR FRICTICV DRAhT CiEAE NOT IXFRINdEI). 

Tlip ('ourson ])ate'iit. Xo. 7^2.521, for friction draft i^vsiv for railroad 
cars, held iiot Infrinijed. 

2. I'atents <®::^."12,S — For friction dratt char infringk!). 

Tlif Courson iiatwit, No. ], 180,079, for friction draft gear for raili-oad 
cars, hcUl infringcd. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by John F. Courson against the Westinghouse Air 
Brake Company. Decree for défendant, and complainant appeals. Af- 
firmed in part, and reversed in part. 

Charles M. Clarke, of Pittsburgh, Pa., for appellant. 

Kerr, Page, Cooper & Hayward, of New York City (Thomas B. 
Kerr and Edward A. Wright, both of New York City, and James 
K. Bakewell, of Pitt.sburgh, Pa., of counscl), for appellee. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

<g:33FoT other cases yee siime topic & KEY-NUMXÎETl in ail Key-Numbered Digests & Inûexes 
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WOOLLEY, Circuit Judge. This is a suit for infringement of Let- 
ters Patent No. 732,521 and No. 1,180,979, issued June 30, 1903, and 
April 25, 1916, to J. F. Courson, and is hère on the plaintiff's appeal 
from a decree of the District Court dismissing the bill on the ground 
of non-infringement. The claims in issue are 8, 9, 10, 11, 13, 14, and 
16 of the earlier patent and 1, 3, 4 and 5 of the later patent. 

The inventions of the patents relate to friction draft gearing con- 
nected with the draw-bars of railroad cars and particularly to means 
for taking up or absorbing the initial shock and strain incident to 
coupling, starting and stopping cars in their train movement. The 
alleged infringing device relates to the same subject and is based on 
Letters Patent No. 989,949 to Cotton and Henderson and Nos. 391,997 
and 543,915 to Westinghouse. 

The art of friction draft gearing deals with factors of safety, econ- 
omy and comfort in the movement of both freight and passenger 
trains in our great Systems of rail transportation. It has become, in 
conséquence, a very broad art, which — particularly since the invention 
of the air brake — has attracted capital in ample measure and has 
invited the attention of inventors of the first order. The problem of 
providing means to ease or absorb the shock and strain incident to 
the sudden starting and stopping of a railroad train of several thou- 
sand tons in momentum vi'as normally a large one when considered 
with référence to the limited room available in the under-frame of a 
car for mechanism of requisite size and strength. But this problem 
was magnified and made vastly more difficult of solution by a re- 
quirement of the Association of Master Car Builders that any move- 
ment between the draw-bar and the car shall be limited to less than 
four inches. The principle which ail inventors hâve applied to this 
problem of controlling a great force within a relatively minute space 
is that of graduai retardation. In the search for means by which to 
apply this principle, resort was, very naturally, iàrst made to the use 
of steel springs. But it was soon found that a spring strong enough 
and heavy enough to take up the crushing impact upon a draw-bar 
was too large and too heavy for the limited space it was required to oc- 
cupy. Resort was then made to friction devices, springs being elim- 
inated except as they were used in smaller dimension to supplément 
the action of friction and assist in effecting release of friction members 
after engagement. Friction draft gearings consisted of multiple fric- 
tion plates or members capable of being gradually and increasingly 
compressed against each other until within the limited draw-bar travel 
of three and one-half inches the shock or strain of the car movement 
was taken up and absorbed. Thèse members were differently arranged 
one with relation to the other, sometimes parallel and sometimes at 
an angle, with the object always of making and increasing friction. 
Friction was further attained by various means for exerting latéral 
pressure on friction members, such as wedges, wedge blocks, and 
buffing blocks. The natural sticking of wedges and wedge blocks thus 
compressed and expanded under thèse forces was overcome by the 
use of springs within the gear, intended, after the movement ended, 
to force the wedge or wedge blocks back to their normal positions 



COUESON V. WESTINGHOUSE AIE BRAKE CO. S^ 

(263 F.) 

and release the friction members from contact, leaving them ready 
to coact and arrest the travel of the draw-bar and take up shock and 
strain when again called on. 

The défendant Company had developed to a high mechanical and 
commercial success a type of friction draft gear under inventions of 
the great inventor whose name it bears and under other inventions 
whicla it had acquired. This gear was known as "D type" and had been 
sold to the railroads of the country to the number of 900,000. After 
Courson had patented his invention, the défendant brought out a new 
gear known as the "N type," which included among its several élé- 
ments, as the plaintiff allèges, the inventions of his patents. It is, 
therefore, in the "N type" of the defendant's gears that infringement 
is charged. 

Both Courson patents in suit concern improvements in particular 
parts of friction draft gears, the main difiference between them being 
that the earlier patent concerns the positioning and fastening of fric- 
tion plates while the later patent involves mechanism for expanding 
and contracting the plates in efïecting and withdrawing friction. 
While both are directly related to the subject matter of friction draft 
gears, neither is related directly to the other. Therefore, we shall con- 
sider them separately. 

Courson Patent No. 732,521. 

[1] Friction draft gears, designed to take up, within a movement 
of about three and one-half inches, the strain of draw-bars in the pull- 
ing and buffing of a train of cars, constituted as we hâve said, a 
highly developed art when Courson entered it. In their mechanism, 
draft gears included wedges, wedge blocks, buffing blocks, friction 
members, springs, — ail old in various combinations. The invention 
of the patent consists in a rearrangement of thèse old éléments in 
a new combination, the patentability of wliich is not seriously con- 
tested. The issue, being directed mainly to the scope of the patent, is 
one of infringement. 

While the invention of the patent embraces in its construction ail 
parts of a friction draft gear, the part of the draft gear to which 
it particularly relates is that of friction plates, and the problem to 
which the invention is addressed is the positioning and fastening of 
thèse plates with a regard to the movement of one against the other 
in bringing about the desired friction. Properly to appraise the in- 
vention and décide the issue of infringement, it becomes necessary 
fîrst to construe the claims in suit. After that, it will not be necessary 
to review the art. It will only be necessary to compare tlie alleged 
infringing mechanism with the invention of the patent as construed, 
and from this comparison détermine whether the former is within the 
scope of the latter. 

The claims in issue are of two kinds, broad and narrow. Of the 
narrow claims, the f ollowing is typical : 

"11. In combination witli a draft-bar, a friction member recessed on ita 
edge and means in said reccss connected witli tlie car-frame for holding tlio 
said member removably in place and a co-acting friction member, substantial- 
ly as de.«cribed." 
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This claim is narrow in that it specifically désignâtes the place, 
namely, the car f rame, in which the stationary friction member is fixed. 
The broad claims lack this spécification of place, and on shovving a 
combination of a draft-bar and a friction member movable therewith, 
provide, by différent expressions, for "a relatively fixed friction mem- 
ber in contact with the movable member," "an abiitment for holding 
the relatively fixed member against movement in either direction by 
engaging shoulders thereon," and "a friction élément capable of for- 
vvard and backward movement" with "secondary friction éléments 
in fixed positions * * * substantially as described." 

The description in the spécifications to vvhich the broad claims 
refer discloses nothing beyond what is specified in the narrow claims, 
namely, the stationary friction member fixed or recessed in the car 
frame. As neither the broad claims nor the spécifications to which 
they refer disclose anything beyond what is disclosed by the narrow 
claims, we regard ail claims in sifit as of equal breadth and hold 
that ail are restricted to the disclosure of fixing or fastening the 
immovable or "relatively fixed friction member" to the car frame. 

The patent provides one set of plates — one frictional élément — 
fixed to or recessed in the car frame so as to prevent longitudinal 
movement in either direction on pulling or buffîng and so as to require 
the co-Qperating set of plates — the other frictional élément — to move 
in both directions against the first, one in buffing and one in pulling. 
The fastening of this one set of friction plates to the car frame and 
its fixation against longitudinal movement by the provided means of 
projecting shoulders or lugs, thereby making it a stationary frictional 
élément against which the other set of friction plates moves in one 
direction or the other and by contact raises the friction necessary to 
take up shocks and strains, is the essence of the invention. 

The defendant's device has one set of plates — one frictional élé- 
ment — immovably fastened not to the car frame but to a cage which 
moves within the car frame. This set of plates is "fixed" in the sensé 
of being fastened to the cage, but the cage itself moves in buffing or 
pulling. The resuit, in the defendant's device, is, that in pulling, one 
set of plates or frictional élément is stationary and the other is mov- 
able, while in buffing, the reverse occurs, and the first set of plates is 
movable and the other is stationary. As the task imposed upon the 
draw gear involves the taking up of strains in both pulling and buffing, 
the plates so fixed in the cage move with the cage as it moves longi- 
tudinally to perform one of thèse tasks, while in the patent the like 
plates, connected with the car frame, remain stationary against longi- 
tudinal movement in either pulling or buffing action. Fixation of one 
set of plates in the car frame is therefore the invention. The inven- 
tion is limited by its ternis and disclosure to fixation of this character. 
The frictional élément of the patent fixed against movement by at- 
tachment to the car frame cannot, on the restricted disclosure, be ex- 
panded to embrace a like frictional élément fixed against movement 
with relation to another frictional élément, wheresoever or howso- 
ever mounted. Such a broad interprétation, as asked for by the pat- 
entée, would so enlarge the invention as to make it embrace broadly 
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the conception of fixity of one frictional élément, without regard to 
vvhere or hovv that élément is fixed, and would permit the invention 
to be carried into any draft gear organism which includes friction 
plates. This would be wrong because the disclosure of the patent is 
restricted to one frictional élément fixed or fastened in one designated 
place, namely, in the car under-frame. It does not extend to one fric- 
tional élément fixed and made stationary with relation to a movable 
frictional élément, wheresoever placed. 

We are of opinion, that, if invention exists, it is so limited by the 
patent as not to cover the defendant's device. 

Courson Patent No. 1,180,979. 

[2] Of the claims of this patent, which are in suit, the foUowing is 
typical : 

"1. In a friction draft gear, the €onil)ination with the easiii;; and the rela- 
tively movable draw-bar ; of friction bl(>el<s entriigins the easing, a bnittns 
l)loel< onsaginK the dra\v-l)ar, and differential angle wedge blocks inten)osed 
l)otween tlie friction blocks and the buftiug bloek, substanlialy as set fortli.'' 

The inventive characteristics of this combination, as disclosed more 
specifically by the remaining claims, are — friction blocks having inner 
inclined faces and a bufîing block having outer inclined faces of dififer- 
ent angles, with interposed wedge blocks having outer faces of steeper 
inclination engaging the inner faces of the friction blocks and inner 
faces disposed at an obtuse angle to the longitudinal center of the 
buffing block, engaging corresponding faces thereof. 

The claims are for combinations having four éléments : (1) Casing, 
(2) friction blocks engaging the casing, (3) buffing block, and (4) 
difïerential angle wedge blocks interposed between the friction block.s 
and buffing block. 

The prior art contained the first three éléments in combination. 
Whether it contained the fourth, actually or approximately, is in dis- 
pute. 

The défendant distinguishes its device from the invention of the 
patent by claiming that it contains only the three éléments of the 
prior art. If this were the only distinction, the question of infringe- 
ment would be easy of solution, because it appears on a mère count 
that in the defendant's device there is in combination a smaller number 
of éléments than in the combination of the invention. In this conten- 
tion of the défendant, there is, we think, some confusion as to just 
what are friction blocks, and whether friction blocks purely as such 
should be distinguished from the casing purely as a casing, where in 
the patent friction blocks are described as "engaging the casing" and 
are tVeated in the argument as a part thereof. There was also some 
confusion in distinguishing a friction block from a v^'edge or from a 
block with a wedge function ; ail of which nécessitâtes a brief ex- 
cursion into the art and an examination of the contesting devices. 

In the prior art, there were, as we hâve said, the three éléments of 
(1) casing, (2) friction blocks in engagement with the casing, and (3) 
a buffing block. The buffing block was originally in the shape of an 
ordinary wedge. On pressure, it transmitted shocks and strains to 
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the friction blocks, thence to the casing, whereby the shocks and 
strains were spread and absorbed through the résultant friction. 
Buffing blocks varied in shape to conform to the ideas of différent in- 
ventors. AU conceptions of buffing blocks of the prior art were that 
of a single wedge of some size and shape, until Courson came along. 
He took the casing of the prior art with its interfitting friction mem- 
bers and also the buffing block or wedge of the prior art — ail conced- 
edly old. The thing he did was to split or break up the old buffing 
block or wedge and divide it into two parts; one part — a central 
wedge; the other part — smaller wedges (termed "differential angle 
wedge blocks") positioned on the outer sides of the central wedge, 
making their angles of contact one with the other obtuse, and the 
angle of contact between the friction blocks and differential angle 
wedge blocks acute. He thus achieved two things by the same multi- 
plication and angular arrangement of parts ; first, on buffing or pulling, 
greater expansion, and, in conséquence, greatly increased friction; 
second, when buffing or pulling ends, the collapse of the parts, and, 
in conséquence, the prévention of sticking. In other words, Courson 
took the wedge of the prior art, split it, and made a wedge within a 
wedge, giving them broad or obtuse angles which by their high ex- 
pansive force increased friction on the pull and buff, and, because of 
the very same obtuseness, facilitate the release of the parts when the 
pull or buff ends. While the art contained friction members in con- 
sidérable variety positioned in différent ways and at différent angles 
with référence to the buffing block (Patent No. 754,676 to Moore) 
and contained also buffing blocks, which, by expansion, compressed 
the friction members and increased friction (Patent No. 391,997 to 
Westinghouse, No. 989,949 tO' Cotton and Henderson), we hâve been 
shown nothing in the art which suggests the cam-like expansive action 
which Courson got f rom his wedge within a wedge and nothing which 
developed in one mechanism the dual characteristics of great expan- 
sion and ready contraction. 

It is true that the defendant's device, when regarded numerically, 
consists of no more than the three éléments of the prior art. But 
the défendant, like the patentée, took the ordinary wedge-shaped 
buffing block of the art and broke it into two parts, an outer part and 
an inner part. The outer part (consisting of two members) appears on 
first view to be so shaped as to perform only the function of friction 
blocks, and the inner part (consisting of one niember) js made into a 
central wedge buffing block. If the défendant had stopped hère, it 
could not hâve been convicted of infringement. But it went further, 
and in shaping the new parts gave the seeming friction blocks narrow 
angles on their outer edges and broad angles on their inner edges and 
also gave to the buffing block on its outer edge broad angles — ail 
within Courson's conception of parts and angles — ^thereby developing 
the précise function and producing the exact results of Courson's 
invention. If it be argued that in Courson's invention there are four 
éléments while in the defendant's device there are but three,— if named 
and numbered by the éléments of the prior art, — then it is clear that 
the défendant bas taken one of thèse three éléments, namely, the wedge 
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or buffing block of the art, and has so broken it and shaped its lines 
as to embody the defendant's two éléments of central buffing block 
and differential angle wedge blocks. 

As we examine the two devices, it appears that in avoiding the 
précise number of éléments in the invention, the défendant has com- 
bined in one élément of its device two éléments of the invention. 
True, in the defendant's device there are no separate differential angle 
wedge blocks, but thèse blocks are there nevertheless, not as separate 
blocks, but as parts of other blocks, where, though inséparable, they 
hold the place, hâve the shape, and perform the function of the sep- 
arate differential angle wedge blocks of the invention. 

While the novelty of the invention of the patent résides in its split- 
wedge spreading action, effecting increased friction and speedy re- 
lease of the gear parts, the merit of the invention is not limited to 
the advantage of thèse dual characteristics. It extends to the mechani- 
cal and commercial considération, that, in meeting the constantly in- 
creasing strains of modem traffic, which now range from 100,000 
pounds to 250,000 pounds résistance, the défendant has by the use 
of the invention raised the rated capacity of its old "D type" gear 
from a maximum of 200,000 pounds to a rated maximum capacity of 
250,000 pounds in its new "N type" gear. 

We are of opinion that the buffing block mechanism of the defend- 
ant's device is within the range of équivalents to which the invention 
of the patent, measured by the advance which it has made in the 
art, is entitled, and that, in conséquence, it infringes the patent. Paper 
Bag Case, 210 U. S. 405, 415, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

The part of the decree below which held not infringed the claims of 
Letters Patent No. 732,521 in suit is affirmed, and the part which 
held the claims of Letters Patent No. 1,180,'979 in suit not infringed is 
reversed, with costs of appeal, including cost of procuring and prmtlng 
the record, to be borne equally by the appellant and appellee. 



VANDENTÎURGH v. ELECTIIIO WELDING CO.» 

(Circuit Court o£ Appeals, Thlrd Circuit. Fehruary 19, 1920. Behearlng 
Denled March 29, 1920.) 

No. 2479. 

1. Patents ®=>328 — Patetnt for heinforcino bab tnfmîD and not in- 

fringed. 

Clalm 3 of the Vandenburgh reissue patent, No. 14,182, for a relnforcing 
bar for use in concrète work, held limitée! by the prior art to a bar with 
kerfs or cuts, in which the attacher! coil is placed and a tonjïue or spur, 
overlapping the kerf and holding the coi! in place ; and, as so limited, not 
Infringed. 

2. Patents iS=5328 — Reisstje patent for eeinfobcinq bas held invaud as 

hot waebanted et original patent. 

Claims 1 and 2 of the Vandenburgh reissue patent, No. 14,182, for re- 
Inforcing bars for use in concrète work, held invalld, as not warranted 
by the original patent 

é=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
•Certiorarl denied 253 U. S. 497, 40 Sup. Ct. 587, 64 L. Ed. 1031. 
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Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit by George E. Vandenburgh against the Electric Welding Com- 
pany. From a decree dismissing the bill, plaintiff appeals. Aftirmed. 

Carlos r. Griffin, of San Francisco, Cal., for appellant. 
Frederick W. Winter, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

BUFFINGTON, Circuit Judge. On January 22, 1907, there was 
issued to George E. Vandenburgh patent No. 841,741, for a reinforc- 
ing bar. On August 15, 1916, a reissue of said patent was granted, 
No. 14,182. This reissue made no change from the original, either 
in the spécification, in the figxires, or in claim 3, hère in issue ; but 
claims 1 and 2, hère in issue, are new. Vandenburgh having charged 
the Electric Welding Company with infringing said three claims of 
the reissue, and the court belovv having, on final hearing, held the 
claims invalid and dismissed the bill, Vandenburgh took this appeal. 

[ 1 ] After argument and due considération, we are of opinion the 
court below made no error in dismissing the bill. The grounds of our 
conclusion we now record : 

The combination device, which Vandenburgh disclosed in his spécifi- 
cation, was a particular type of attachment of coils and reinforcing 
bars in concrète work. Both coils of wire and reinforcing bars to 
which such coils were attached were prior devices in use in that 
art. Taking thèse two familiar devices of coil and bar, Vandenburgh 
disclosed a new way of atta,çhing the coil and bar for use in the con- 
crète reinforcing art, to wrtÇ) by the use of kerf or eut in the side of 
the bar in which the coil was pl^ced, and a tongue or spur overlapping 
the kerf, which spur, when bent down, served to hold the coil in place. 
This seating of the bar in the kerf eut and keeping it in place by 
the overlapping spur or tongue, Vandenburgh set forth in his spécifi- 
cation as f ollows : 

"As a preferred iiieans of securiii}; thft coils to tlio bar I hâve shown a séries 
of kerfs iS in one fucc of the Jxir iiiclineri awny from tlie eeuter of the bar 
toward the opposite ends thereof, and tlie coils are seated within thèse kerfs 
and held thcrein hy nieans of the intégral spurs 9, v;hich arc forced doirn- 
ward upon the coils when insertcd and permancntly retain them in position" 

— and embodied in his third claim as f ollows : 

"A reinforcing bar provided upon one end with a séries of kerfs, earh hav- 
ing an intégral overlapping spnr, and a coil disjiosed in said kerfs; eiich 
convolution thereof being rortained bcneath one of siiid spur.s." 

Now, while a kerf or cjt in the edge of a bar was a common me- 
chanical expédient, no one had used it in concrète reinforcement until 
Vandenburgh disclosed his device. But, other than a combination 
using a kerf, Vandenburgh disclosed nothing new in his spécification. 
Finding his kerfed combination novel, regarding it as useful, and 
assuming for présent purposes, as we will, that it embodied inven- 
tion, there is no reason for regarding it as other than a narrow con- 
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tribution to the art of a spécifie type of coil and bar attachment. In 
the nine years between its grant and the filing of this bill, Vanden- 
burgh's patent made no impress in the art, and we give the patentée 
the full measure of his disclosure and the protection of his claim by 
limiting his field of monopoly to a rein forcing bar with a kerf and an 
intégral overlapping spur, as embodied in his third claim. 

Thns hmited, such claim is not infringed by the defendant's struc- 
ture. It has coils, which, as we bave seen, are old; it bas a reinforc- 
ing bar, which is also old; and the two are attached, but the crux is: 
How are they attached ? Are they attached by a kerf eut ? Mère at- 
tachment of bar and coil were old, and Vandenburgh's advance con- 
sisted, not in bar and coil attachment generally, but in the kerf and 
spur attachment. This form of attachment being the gist of Vanden- 
burgh's patent, it must be the test of defendant's infringemen];, or, in 
other words, does the défendant use the kerf and spur attachment 
of Vandenburgh's claim? In our judgment, it does not. The kerf of 
the claim is upon one end, which can only mean one edge of the re- 
inforcing bar, which end or edge eut is the only form of bar and kerf 
eut diselosed by Vandenburgh, and his bar is a flat bar, and the kerfs 
are eut diagonally into the edge of such flat bar. On the other hand, 
the bar of the defendant's device consists of a channel bar and there 
is no eut of any kind in the end or edge of either of the channel sides. 
On the contrary, attachment in defendant's bar is made by using the 
back body of the central bar of the channel and stamping a tongue 
out of said solid central back portion, and then winding such tongue 
over the coil, which does not rest in the body of the bar but outside 
of it. 

It will thus be seen the defendant's coil is not restrained by the 
body of the bar, or by the sides of any eut in the body of the bar, but 
is restrained wholly by the tongue, which surrounds and holds the coil. 
In Vandenburgh's structure, the tongue or spur simply holds the coil 
in the kerf recess, and it is the eut sides of the kerf which hold the 
coil in ])]ace. If Vandenburgh's spur or tongue broke, the kerf sides 
would still hâve a coil-restraining function. But in defendant's dé- 
viée the sides of the eut in the body structure do not restrain or hold 
the coil ; that is the function of the stamped eut, coil-encircling tongue. 
If defendant's tongue broke, there would be absolutely no coil and bar 
attachment or restraint, for the eut in the bar lias no functional pur- 
pose whatever, save to create a tongue, and the attaching, functional 
ageney of defendant's tongue would be the same if no eut in the 
reinforcing bar were made but the tongue was made by riveting it 
on the reinforcing bar. For thèse reasons we are clear defendant's 
structure does not infringe the third claim, 

[2] Seeing, then, that the kerf and overlapping spur in combination 
constituted the real invention of Vandenburgh, and that he diselosed 
no other form of attachment, it is quite évident he was not entitled 
to broad claims of the generic type, which he secured on the reissue 
in claims 1 and 2. Kerf and overlapping spurs are not embodied in 
thèse claims, and it is manifest that thèse claims, unrestricted by the 
limitation of kerf and spur, were only added 9 years after his patent 
263 F.— 7 
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was granted, to make infringers of those who used other fonns of 
attachaient than the kerf and overlapping spur, which alone Vanden- 
burgh disclosed, and which were the sole warrant for the grant of 
his patent. 

Such being the case, it is clear the court below was not in error in 
dismissing the bill. 



INDIVIDUAI/ DEINKING CUP CO. v. PUBLIC SERVICE OUP 
CORPORATION. 

(Circuit Court of Appeals, Second Circuit. December 31, 1919.) 

No. 148. 
Appeal and eeeoh i®=387(M!), 882(3) — Absignment in infringement sttit 
held not to have brottght up foe eevikw buuna on machines not cow- 
sidered by tbïai, coubt. , 

Assignraent by défendant that court erred in not holding that his ma- 
chines did not infringe dld not présent for review the question of infring»- 
ment by a machine wliich plalntfC unsuccessfuUy sought to brlng in after 
Interlocutory decree, since refusai to consider that machine was a matter 
of discrétion, not appealable, and was based on defendant's objecticm. 

Appeal from the District Court of the United States for the Eastem 
District of New York. 

On application for rehearing. Former opinion adhered to. 

For former opinion, see 262 Fed. 410, C. C. A. . See, also, 

226 Fed. 465 ; 234 Fed. 653 ; 237 Fed. 400. 

PER CURIAM. The défendant argues that, because ît assigned as 
error to the final decree in the Brooklyn case that Judge (Siatfield 
did not hold that the plaintiff's machines (in the plural) did not in- 
fringe, his decree on the mandate was right in dismissing the bill as 
to the defendant's free dispenser. In other words, the plural "ma- 
chines" covered both the vender and the free dispenser. But the free 
dispenser was not before Judge Chatfield at ail. The plaintifï sought 
to bring it in after interlocutory decree. The défendant objected 
and Judge Chatfield refused to consider it. 

In the first place, this was a matter of discrétion, not appealable, 
and, if it were, the free dispenser having been excluded on the de- 
fendant's objection, it could not appeal. What we said about it in 
the single opinion handed down in ail three cases (250 Fed. 620, 
162 C. C. A. 636) must be allocated, not to the Brooklyn suit, but 
to the New York suit against Errett in which the free dispenser was 
before the court ; claims 34 and 41 being involved. Claims 52 and 53 
were involved in the Brooklyn Case, and we held them invalid as to the 
vender, if construed as broadly as the plaintifï claimed. Subsequently 
the plaintifï in the Errett case moved for a rehearing upon claims 34, 
41, 52, and 53, which motion we granted as to the free dispenser. 
This was an inadvertence as to claims 52 and 53, but the plaintifï 
was not misled, because in its brief claims 34 and 41 were discussed 
as to the free dispenser, and 52 and 53 as to the vender. 

We remain of the opinion expressed in our former mémorandum. 

CEsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & IndeZM 
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KEYSTOXE TYPE FOUNDRY v. FASTPRESS CO. 

(District Court, S. D. New York. Mardi 18, 1919. On Rehoarliig on Cross-Bill 
for Patent Infrinijeuient, l'ei)ruary 10, 1920.) 

1. Courts <g=396(l) — Distkict Court décisions as to priobity of ijcenses 

OVER SUBSEQUENT ASSIGNMENT OV P.^TENT FOLI.OWED. 

Tlie rule tliat a license from a patentée prevails over a subséquent as- 
siErnment is so well estal)lished by décisions of tlie District Courts that, 
altliough not conflnned by any appellate court, it will be followed by a 
District Court until clianged by an appellate court. 

2. Patents iS=3l8S — Inventob may assign rigiits priob to patent. 

An Invcntor lias property which be may assign prior to patent, at least 
when an application is pouding and the patent is speeifically described. 

3. Patents <g=3211(2) — .Agreeiient witii plaintiff for exclusive licensb 

HHLI) TERMINATED PKIOR TO ASSIGNMENT UNDER WIIICII DEFENDANT 
CLAIMED. 

Facts Jicld to sbow that an agreement between plaintiff and an inventor, 
providing for a prol)ationary period during which the invention was to 
be tested, atter which jjlaintifC could elect to take an exclusive lieense for 
two years, had terminated prior to the assignnient by the inventor under 
which défendant clainied. 

4. Patents <S=3212(2) — Agreement to convey applications and patent is 

VALID and SUPERIOR TO SUBSEQUENT AGREEMENT TO GIVE LICENSE. 

An agreement to convey applications for a patent on an invention and 
the conséquent patent is valid in equity, and takes precedence over a suD- 
sequent agreement to give an exclusive lieense, tliough it does not purport 
to make a présent conveyance of the applications, and no applications 
hâve in fact been filed. 

On Rehearing on Cross-Bill for Patent Infringement. 

5. Patents <S=328— Patent for printing press not invalid for inopeba- 

BILITY. 

The Stonemetz patent, No. 1,188,507, for a printing press, held not In- 
valid for Inoperability. 

6. Patents ig=5B12(l) — Presumïption dp opebability must bb overcome by 

INFBIN6EB. 

On cross-bill for infringement of a patent, plaintiff in original bill has 
the burden of overconiing the presumption of operability. 

7. Patents <S=>47 — Inoperability of disallowed claims does not defeat 

patent, WHERE KNOWN ELEMENTS MAY BE SUBSTITUTED SO AS TO RENDER 
MACHINE OPERABLE. 

■V^'here the claim.s on %^hicli a patent was granted were opérable, but 
disallowed claims were inopérable, and not mechanieally separable, and 
rendered the whole machine inopérable as diselosed, but known éléments 
were available, whkli could be substituted by a skilled artisan for the 
disallowed éléments, so as to make tUe machine opérable, the patent is 
valid. 

8. Patents <S=>312(1) — Infrlnger must sirow ' nonexistence of éléments 

WiriCH MAY BE SUBSTITUTED FOR DISALLOWED INOPERABLE ELEMENTS. 

An infringei', seeking to show that tlie dtsclosure is inopérable because 
of unpatented éléments must show that there we^re no linown éléments 
which it was within the compétence of a skilled artisan to substitute, so as 
to produce an opérable machine lu combination with the patented éléments. 

In Equity. Suit by the Keystone Type Foundry against the Fastpress 
Company. Bill dismissed, and injunction granted on the cross-bill. 

<g=3For other cases see same topjc & KEY-NUMBER in ail Key-Numbereâ Dlgests & Indexes 
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E. W. Bradford, of Washington, D. C, for plaintiff. 
George E- Seuil, of New York City, for défendant. 

LE ARNED HAND, District Judge. [1] The décisions hâve for so 
long held that a license from a patentée prevails over a subséquent as- 
signment that I do not feel free to disregard the rule so established. 
Chambers v. Smith, F'ed. Cas. No. 2,582; 5 Fish. Pat. Cas. ,14; Far- 
rington v. Gregory, Fed. Cas. No. 4,688, 4 Fish. Pat. Cas. 221 ; Hamil- 
ton V. Kingsbury, Fed. Cas. No. 5,984, 17 Blatch. 264; Jones v. Berger 
(C. C.) 58 Fed. 1006. I hâve not found that this rule has been con- 
firmed by any appellate court, and it seems to me open at least to some 
doubt whether agreements to license, so far as they operate in futuro, 
are more than executory contracts, which would under ordinary rules 
yield to the légal title of a bona fide purchaser. Under the statute (R. 
S. § 4898 [Comp. St. § 9444]), an unrecorded earlier assignment is 
invalid, and a resuit is surely somewhat anomalous which leaves a 
licensee, who takes no interest in the property in a stronger position 
than an assignée, who has become the owner in whole or in part. 
Nevertheless, if- the rule is to be changed, it must certainly be by an ap- 
pellate court, and I accept it for the purposes of this case. 

[2] Now, it is true that in none of the cases, so far as I hâve found, 
has the license been upon an invention not yet patented; still, since 
Gayler v. Wilder, 10 How. 477, 493, 13 L. Ed. 504, it must be taken 
as law that an inventer has property which he may assign prior to pat- 
ent, at least when application is pending and the patent is specifically 
described. Wright v. Randel (C. C.) 8 Fed. 591, 19 Blatch. 495. 
Whether by a parity of reasoning an agreement to give an exclusive 
license, which does not amount to an assignment and which is made 
before the application is filed, takes precedence over a later assignment, 
I need not inquire. I shall so assume, and in conséquence I shall as- 
sume that, if the contract between Stonemetz and the plaintifï of De- 
cember 3, 1913, still subsisted on May 12, 1915, the deftndant's rights 
under the latter were subject to its provisions. Tht- first question is 
whether it had terminated. 

'[3] Assuming the contract to be a license, and not an assignment, 
under which assumption alone the plaintiff could in any event succeed, 
it is apparent that it contemplated a probationary period of 30 days 
within which the plaintiff was to "try out" the press and décide whether 
it was satisfactory. That the plaintiff never found the press satisfac- 
tory is amply proved, and is, indeed, not denied. It kept it for some 
time, at least till the spring of 1915, and certainly not until August of 
that year. Some time within that period, after more or less persistent 
"tinkering," to use the witnesses' words, it sold the press in what was 
recognized to be an imperfect and unsatisfactory condition, and, in- 
deed, in spite of Rowley's protest. This sale is alone sufficientev'dence 
of the termination of the earlier contract, because it concluded the pos- 
sibility of any further experiment upon it, and concededly ail experi- 
ments up to that time had been fruitless. As the success of the press 
was a condition of acceptance by the plaintiff, it never became a licensee 
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at ail. It is true that it did pay for the machine, and payment taken 
alone might be enough ; but it cannot be taken alone. 

Furthermore, it is clear that the plaintiff never supposed itself bound 
by the license. It did not order the four presses, as it would hâve been 
bound to do; it manufactured no machines, and it paid no royalties. 
At best it could be thought only that the 30 days' probationary period 
was in abeyance; but, if that be urged, the answer at once arises that 
from any view the period of probation must end vvhen the machine was 
sold still unsatisfactory. 

It is also clear that Stonemetz supposed the contract to be at an end. 
He left the plaintiff's shop in the spring of 1914, and only made oc- 
casional visits thereafter. He says that Rowley told him the directors 
had "turned it down" — a statement which Rowley does not contradict, 
though he does disclaim any authority from them to cancel the con- 
tract. He made no claim upon it, and offered bis invention to Kopple, 
which, at least in the case of another man, would hâve been some évi- 
dence of ):is belief in his freedom. Rowley and Smith may still bave 
had belief in the ultimate success of the press; but it is plain that the 
plaintifï was through with the experiment, at least for the time being, 
and supposed the contract ended. 

Furthermore, the contents of the second contract are strongly coi"- 
roborative of this conclusion. The first contract was for a 30-day pro- 
bationary period, after which the plaintiff could elect to enjoy the patent 
as exclusive licensee for a period of 2 years at stated royalties, with 
the privilège of purchase for $5,000. It might extend the contract for 
5 years more at the same royalties, with the privilège of purchase for 
$4,000. There was an option of purchase in either case during the 
period. The second contract was for an exclusive license to "market" 
for a period of 12 months — not 2 years — -at a royalty difïerently cal- 
culated from the first. Within that period the plaintiff might elect to 
purchase the patents and pay for them according to three options. 
Thèse options were, roughly, for either $5,300 in cash and $5,000 in the 
plaintiff's stock, or for $10,300 in cash. The détails of the options I 
omit. 

Now it is quite clear that thèse two contracts could not stand together. 
It is true that this considération is not conclusive, since the second 
might hâve been substituted for the first while the first continued ; but 
we should expect the first to hâve been abrogated by the second, and 
there is not even an allusion to it. If it be urged that the first was 
regarded as being still in probation, the 30-day period having been ex- 
tended to September 9, 1915, it is hard to see why the plaintiff should 
hâve agreed to surrender its option to purchase for $5,000 at the end of 
2 years and agreed to accept options of very substantially more to be 
exercised within 12 months. I can read the mémorandum for agree- 
ment and the actual agreement of September 9, 1915, only as based up- 
on the presupposition that there existed no contractual relations be- 
tween them at the time. 

Kopple's good faith, when his negotiations with Stonemetz opened, 
does not, therefore, play any part in the case, though it is clear enough 
that his visit to the plaintiff's shop in the spring of 1915 to insf^ect the 
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press would not hâve been enoiigh to put him on notice if good faith 
were an issue. Wlien the défendant œade the contract of May 12, 1915, 
it got whatever the terms of its contract conveyed to it, free of any 
earlier contracts which Stonemetz had made. 

[4] Now it is true that Stonemetz's contract with Kopple does not 
purport to convey the applications in prœsenti, since there are no prés- 
ent words of purchase and sale, and indeed no applications had in fact 
been filed. Possibly it was supposed that the issued patent alone could 
be conveyed. In any case, it is an agreement to convey the applications 
and the conséquent patent, which was valid in equity. I do not under- 
stand that the plaintifï maintaitis that a subséquent açreement to give 
an exclusive license would take precedence over it. Though each were 
cognizable only in equity, priority in time would control. There was 
no application pending at either time, and at the sanie time, when the 
application was filed, the assignment to the défendant was made and 
reeorded. 

There remains only the question whether Kopple and Stonemetz had 
mutually released each other from their contract by oral contract, an 
issue upon which the plaintifï must rely solely upon Stonemetz's word, 
which Kopple contradicts. Stonemetz is so completely discredited that 
it seems unnecessary to discuss his testimony. His attempt to explain 
his assignment of October 7, 1915, is a pitiable tissue of fabrication, 
and his letter of September 11, 1915, conclusively disposed of the con- 
tention that at that time he had terminated his relations with Kopple. 

The case is therefore one in which two quite innocent parties hâve 
been practiced upon by a knave, and where one must suffer the loss. 
It so happens that the défendant unités priority in time with the owner- 
ship of the légal title, and that the plaintiff is in the unfortunate position 
of having neither advantage. The necessary conséquence is that the 
bill must be dismissed, and that the usual decree for injunction must go 
upon the cross-bill. 

Settle decree on notice. 

On Rehearing on Cross-Bill for Patent Infringeraent. 

The suit was to obtain a conveyance by the défendant to the plaintiff 
of a patent for a printing press issued to John E. Stonemetz on June 
27, 1916 (No. 1,188,507). The défendant filed a cross-bill for infringe- 
ment of this patent. On the first hearing the court decided that the 
plaintiff was not entitled to the conveyance, and dismissed the bill. 
As there was no dispute about the cross-bill, the usual decree for injunc- 
tion was directed upon that. Subsequently the plaintiff moved for a 
rehearing, to set up that the patent was void for inoperabiUty, and the 
case was heard upon f urther évidence. 

[5] The single issue, as the case is now presented, is of the opera- 
bility of the Stonemetz patent, as disclosed, and before Smith worked 
it over after the Palmyra machine had been delivered in the spring of 
1914. I think I must accept as proven that this machine did not register 
pfoperly ; that is, that the sheets were not always f ed to the plate, so 
that the type printed at exactly the same place each time. This pre- 
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vented any fine work of any kind, and probably anything but the 
coarsest sort of two or more color work. The reason is plain enough. 

If the sheets are thrown back by the stops, 1(9, so that their edge is 
not in contact, when gripped, they will be either sHghtly askew, or, if 
they are still in line with the type bed, they will be a short distance be- 
yond the first impression on the sheet (assuming a double printing), or 
they will hâve too broad a margin at one end and too narrow at the 
other. The fault apparently was — at least, there is no other explana- 
tion ofifered — that at some speeds, the grippers moving against the 
sheets, the stops, J^B, knocked them back out of contact, so that, when the 
grippers closed, the edge of the sheets was not in contact with the stop. 
Apparently an independent defect was that the cylinder did not always 
stop at the same point; but that I think I must put down to improper 
construction. Certainly it is not shown how the designs, if foUowed, 
permitted the cylinder to vary in its point of rest. The difïiculty in ink- 
ing I pass. 

The extent to which this defect made the machines inoperative is not 
quite clear. Ail four machines manufactured under Stonemetz's patent 
were retumed — the fîrst, or Palmyra machine, which went to Baltimore, 
the two delivered to New York, and one to Philadelphia. Smith at the 
first hearing said that the Palmyra machine was not commercially 
salable, but that some very common and ordinary grades of work might 
be donc upon it. At the second hearing he defined thèse as grocery 
bags and the like ; but I question whether he did not originally mean 
to include more than this. After some minor changes, he says that 
he found that they "could do some work on it," not defined. In August, 
1915, when the Palmyra press had been for some time in Baltimore, 
the plaintifï's salesman wrote of the complaints about it, which were 
serious, but which appear to hâve been breakdowns. It seems to me 
scarcely likely, if it had been inoperative because it failed to register, 
that this fallure would not hâve reached the salesman, or hâve been 
transmitted to Smith. I thought Smith an honest man, but not very 
capable of taking an impartial view. He had thoroughly made up his 
mind that Stonemetz's patent was not operative ; his own work upon 
it, indeed, presupposed that as a condition. I believe him capable, quite 
unwittingly, of overpressing the extent of its defects, and the necessary 
standard of registry on which the trade insisted, as to which he was 
certainly very gravely mistaken. 

[6] My conckision on the whole is that the press was incapable of 
any use except upon the coarser grades of work, but that it would oper- 
ate as described, and that in single color printing it had a limited value. 
I think that it was probably useless for multicolor work, except possibly 
upon such as appears in the comic suppléments. I cannot say that 
it would not do for this, and the doubt makes against the plaintiff, on 
whom rests the burden of overcoming the presumption of operability. 

[7] Now I question very much whether such a finding would serve 
to defeat the patent, even though it affected that part of the disclosure 
which was covered by the claims ; but I am not obliged to décide that 
question, and I pass it. Stonemetz originally declared that one of the 
objects of his patent was to secure perfect registry, and that déclara- 
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tion contimiecî ovcr into the spécifications (page I, lines 26-31). I may. 
assume, for argument's sake, that he quite failed to secure that object. 
He originally tried to obtain two claims upoti this feature, 23 and 24, 
and they were rejected on Dodge (432,518) and Roeback (421,765). 
After another attempt he dropped them, and the patent issued without 
any claim to the grippera and their attendant mechanism. However, the 
spécifications continued to contain this part of the disclosure, now ren- 
dered quite unnecessary, as well as the abortive statement of the cor- 
responding object of the patent. 

The case is therefore this: A patentée secures claims upon certain 
features of his disclosure but not upon ail. Those on which he obtains 
claims are opérable; those on which he fails prove inopérable. Ob- 
viously, if the éléments successfuUy claimed were quite separate me- 
chanically from those unsuccessf ully claimed, there could be no question 
that the claims allowed were valid. In this case the éléments are not 
mechanically separable, and the inopérable éléments render the whole 
machine inopérable as disclosed. It would make no différence that the 
inopérable éléments were dedicated to the public; the public could get 
no benefit from the opérable éléments, unless it knew how to associate 
them with other éléments which would resuit in an opérable machine ; 
and so the patent would be void, unless there was adéquate information 
how to substitute for the inopérable éléments others which would form 
such a useful combination. 

If, on the other hand, there were such éléments available, and if they 
could be put into an opérable combination, then clearly the claims al- 
lowed would be valid, because the inopérable éléments are by hypothesis 
not claimed, and the new éléments are opérable. It is only necessary 
that the claimed éléments shall be capable of opération in any combina- 
tion whatever ; the inopérable éléments might by hypothesis hâve been 
altogèther omitted from the disclosure, which in any case must be read 
in the light of ail prior knowledge. Hence it is only necessary to show 
that there were such opérable éléments, and that they could hâve been 
used in combination with the new éléments covered by the allowed 
claims. 

That there were grippers used upon an oscillating cylinder press, 
which did not throw the sheets out of register, is proved without con- 
tradiction. They existed in the Auto-Press, and they were disclosed in 
Dodge and Hawkins, where presumptively they were also opérable. In 
Vierengel's patent they were merely indicated, showing that at that 
time they were sufficiently known to the art to allow their assumption 
as well-understood détails of a printing press. Now it is indeed true 
that in so complicated a machine the mère knowledge of such éléments 
was not of itself knowledge of how to substitute them, so that they 
would work as a complète press. Moreover, Smith says that he work- 
ed a year to remedy the defect in question, and that Stonemetz at one 
time said that it could not be remedied at ail. However, Smith knew 
nothing of presses, nor of any of thèse existing devices, and he was, in- 
deed, not even a machinist, so that his inability at once to substitute an 
adéquate set of grippers is of no conséquence. It is not shown, more- 
over, that Stonemetz knew of the existing devices either. 
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[8] When an infringer sets out to show inoperability against the 
presumption of the patent, he must, I think, go further. If he shows 
that the patented éléments will not operate, that, I agrée, is enough, 
sincc, if they are patented, they must be new in the art, and the existence 
of vaHd substitutes would be an answer to their novelty. But when he 
seeks to show that the disclosure is inopérable becavise of unpatented 
éléments, he must show that there were no known éléments which could 
go into combination with the patented éléments. Perhaps the défendant 
hère might therefore hâve rested without any proof at ail, but he has 
gone further, and shown that there were such éléments, and that they 
did go into effective combination with printing presses of the same 
gênerai nature. The plaintiff must, I think, show that it was not within 
the compétence of a skilled artisan to adapt those known substitutes, so 
used in other presses, to the patented press. He must, in short, show 
that the disclosure of the patented éléments was not adéquate, had it 
stood alone. This he has not shown, and the défense fails. 

It is, of course, quite true that under such a disclosure as this subsé- 
quent imitators might be misled. They might copy the whole, and find 
the resuit inoperative, but that would nevertheless not prevent them 
from profiting by the patent. By liypothesis they would hâve at hand 
a substitute for those éléments which would not operate, and thèse they 
could use. The fact that they might not in fact know of them is not 
material, because they are chargeable with knowledge of whatever the 
art contains. 

Claims 9, 10, 11, and 12 hâve as an élément "means controlled by the 
position of the sheet grippers preventing the lowering of the cylinder to 
printing position when no sheet is fed to the grippers." It is not ap- 
parent to me how the position of the grippers controls the lowering of 
the cylinder, this being effected by the lowering of the fingers, 110, into 
the slots, 111. This lowers the dog, 113, and prevents the oscillation of 
the eccentric, 29, which raises and lowers the cylinder (page 3, lines 
68-80). Granting, however, that thèse claims involve the spécifie struc- 
ture of the grippers, they alone do so. The other claims hâve no such 
élément. Claims 13-23, inclusive, clearly refer to the fingers with their 
slots operating upon the shoulder, 115, of the segment, lld. At rnost, 
claims 9 to 12, inclusive, would be afifected, and they are not necessary 
for a decree. 

There appear to be no authorities upon the question, but it is clear 
in principle, and I see no reason to change the original disposition made 
of the case. 
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ROHM et al. r. MARTIN DENNIS CO. 
CDistrict Court, D. New Jersey. July 16, 1918.) 

1. Patents <S=>7 — "Pbocess" defined. 

In patent matters, a "process" ia not a machine, thing, or resuit, but the 
mode or method employed In produdng the resuit. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, l'rocess.] 

2. Patents ©=167(2) — Woeds "substantiallt as dksckibed" eepeb to spéc- 

ifications. 

In a patent clalm, the words "substantlally as described" raean aa 
described in the spécifications. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Substantlally as Described.] 

3. Patents <S='328 — Pbocess invention for bating dides invai-id. 

The Rohm patent, No. 886,411, for a process for bating hldes, held In- 
valid, because not discloslng uny method of usiiig the bâte, other than 
generally employed in the prior art. 

4. Patents «S^ST — Substitution' or ba.tks in well-known pbocess not 

patentable. 

There is no patentable novelty In the snl>stitution of one bâte, eveu 
though supeiior, for another, iu a well-known process. 

In Equity. Patent infringement suit by Otto Rohm and the Rohm 
& Haas Company against the Martin Dennis Company. Decree dis- 
missing bill. 

Decree affirmed 263 Fed. 388, — C. C. A. — . 

Bill charging défendant with infringement of patent No. 886,411, 
dismissed for lack of novelty in the patent. 

Charles Neave and Alan N. Mann, both of New York City, for com- 
plainants. 

Stallman, Van Liew & Peck, of Newark, N. J. (Park Benjamin, of 
New York City, of counsel), for défendant. 

DAVIS, District Judge. Plaintiffs in the above-stated cause charge 
the défendant company with the infringement of the first and second 
claims of patent No. 886,411, issued to Otto Rohm, May 5, 1908. 
Thèse claims are: 

"1. The process for bating hides, whlch conslsts in treattag the hldes with 
an aqueous extract of the pancréas of sinimals, substantially as described. 

"2. The process for bating hlde.s, which consista in treating the hides with an 
aqueous pancreatlc extract containing au ammouia sait, substantially as 
described." 

Both claims are for a "process for bating hides, which consists in 
treating the hides" with a bâte which in the first claim is an aqueous 
extract of the pancréas of animais and to this bâte in the second claim 
is added ammonia sait. No claim is made in the patent for the inven- 
tion of à bâte, but for the invention of a "process" for "treating the 
hides." It is necessary first to détermine what a "process" is. 

^=»For other CBses see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe* 
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[1] The process of treating hides with a bâte is not the bâte itself. 
The process of treatment is one thing and the bâte another. "Process" 
is defined by the Standard Dictionary as : 

"A course or metliod of opération, natural or artificial, Incident to tlie ac- 
comi)lisliment of a resuit; a systematie séries of actions in the production of 
somethin?." In patent law: "Some means or raethod of efCectlng a tiseful re- 
suit otlier than by meclianlsm or meelianioal combinations, as by cliemical 
action." 

Walker on Patents, 4th Edition, says : 

"The generic définition of process Is 'an opération performed by ruie to 
produce a resuit.' " 

Mr. Justice Bradley, speaking for the court in the case of Cochrane 
V. Deener, 94 U. S. 780, 788 (24 L. Ed. 139) in defining a process, said : 

"A process is a mode of treatment of certain materials to produce a given 
resuit, It is an act, or séries of aets, performed upon the subject-matter to 
be transformed and reduced to a différent state or thing." 

He further said, in the case of Tilghman v. Proctor, 102 U. S. 707, 
728 (26 L. Ed. 279), quoting from the opinion of Chief Justice Taney 
in the case of O'Reilly v. Morse, 56 U. S. (15 How.) 61, 62, 14 L- 
Ed. 601 : 

" 'Whoever discovers that a certain useful resuit will be produced in any 
art by the use of certain means is entitled to a patent for it, provided hc si)ec- 
Ifles the means.' But everj'thing turns on the force and meauing of the 
Word 'means.' It is very certain that the meaus need not be a machine, or an 
apparatus ; it may, as the court says, be a process. A machine is a thing. 
A process is an act, or a mode of acting. The one is visible to the eye, an 
object of perpétuai observation. The other is a conception of the mind, seen 
only by its elïects when being exeeuted or performed." 

Mr. Justice Curtis, speaking of a process for the majority of the 
court in the case of Winans v. Denmead, 56 U. S. (15 How.) 329, 340 
(14 E. Ed. 717), said: 

"Its substance is a new mode of opération, by means of which a new resuli. 
is obtained. It is thls new mode of opération whitii gives it the eharacter 
of an invention, and entitles the inventer to a patent; andthis new mode of 
opération is, in vievk' of the patent law, the thing entitled to protection. Tho 
patentée may, and should, so frame hls spécification of claim as to eover thls 
new mode of opération which he has invented." 

A process is not a machine, a thing or resuit. It is the mode or meth- 
od of opération or action employed in producing a thing or resuit. 
The si>ecification states that — 

"The présent invention has for its ob.ject to provide a airapler and more re- 
liable method of renioving the lime, togetlier with the fatty matter and the 
remuant of the hairs." 

This is known as "bating hides." This was generally donc by im- 
mersing the hides in a solution of dog manure and water. After be- 
ing introduced into the solution, the hides were stirred by means of a 
stick or paddie manipulated by workmen, or latterly by means of a ro- 
tary paddie wheel operated by machinery. 
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An ordinary hide consists essentially of a mass of closely interwoveii 
fibers and horny, gluey, fatty matter cementing the fibers together. 
In préparation for tanning, the hide is first put into a solution of water 
and caustic Hme, for the purpose of removing the hair. This leaves 
the hide hard and stiff, on account of the lime left in the hide and the 
présence of the horny, ghiey, fatty matter in the little holes between the 
fiber. After the liming is over and the hair ofi, the next step in the 
process is to remove the lime, if any should remain in the hide, and 
the said matter between the fîber so that the hide and leather made 
therefrom will become pliable. The degree of pliability in any particu- 
lar pièce of leather dépends principally upon the amount of horny, 
gluey matter removed from between the fibers of the hide. This 
process is succinctly stated by Prof. Foster, defendant's expert wit- 
hess. 

"A bïite is the substance whieh aceoniplishes two distinct results: First, it 
enters into comtoinatlons with the lime, rendering the matter soluble aua 
harmless ; second, it loosens the cementing substances of the cells whicli malse 
up the hide, so that the elasticity or resilience of the skinned fibers is got rid 
of, so that the skin, when taniied, can be stretched without spriuging bacli." 

The manner in which this horny, gluey, fatty matter is removed 
from the hide is well stated in the brief of counsel for complainant: 

"Defendant's expert Foster offers an explauatiou of , tins phenomenon on 
page 12 of the record. He shows that the action is a digestive one, and that 
Rohm's bating liquid acts In just the same way that pancreatio juice acts in 
an nnimars body. In ail digestive processes the materlal being digested is 
so changed in form that it beconies soluble, in order that those éléments which 
the body demanda niay be absorbed by the blood. This is accoraplished by the 
body causing Chemical changes to take place in the materlal, and thus splitting 
np the eomiïlicated compounds into much simpler arrangements. The médium 
through which thèse chemiciil changes are caused to take place is the digestive 
Juice. This juice, which is seeieted in various parts of the body, such as the 
mouth, stomach and intestines, contains various digestive forces whieh are 
known as enzymes. Each enzyme (and there are a great number of them) 
bas the power of causing a certain type of reaction, and acts to split up a 
certain type of substances. For example, the enzymes contained in the saliva 
of the mouth act, as is well known, upon starchcs. Pepsin, one of the en- 
zymes secreted in the stomach, acts on other substances, while additional 
enzymes are secreted in the intestines, among which are the enzymes of the 
pancreatic juice, the principal one of which is trypsin. Ail of thèse enzymes 
or digeatice forces serve in the body to simplify the cheniieal composition of 
one substance or another, so that the various éléments may be absorlied. Tlie 
pancreatic enzymes act particularly upon fats and proteius and render sucii 
materlal soluble." 

Défendant contends that the patent is invalid for lack of novelty ; 
that it does not disclose a new process. The object of the patent is "to 
provide a simpler and more reliable method of removing the lime, to- 
gether with the fatty matter and the remnant of the hairs" from bides. 
The "method" for accomplishing this object is disclosed in the claims 
and spécification of the patent: 

"What I claim is: (1) The process for bating hides, whioh consista in troat- 
Ing the hides with an aqueous extract of the pancréas oX animais, substantially 
as descrlbed." 
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[2] The second claim is like the first, with the addition that the pan- 
creatic extract contains ammonia sait. The words in the claims, "sub- 
stantially as described," mean as described in tlie spécification. 

"The claim of a ]iîiti'iit raust always be exiilained by and read in connection 
■with the; spécification." Carnegie Steel Co. v. Cambria Iron Co., 185 U. S. 
403, 432, 22 Sup. Ct. G98, 710 (46 L. Ed. 968). 

The "method" disclosed therein is as follows : 

"For thls puniose I treat the hidefs with an aqueous extract from the 
pancréas of animais. « * * Wheii the hides, wliich hâve been limed and 
hâve an alkaline reaction, are introduced into the bating liquid, the hides are 
liable to beeonie rough,"' etc. 

This is ail that the spécification and claims reveal as to the actual 
process or method of treating the hides. This is a patent for a process, 
and not for a product, composition of matter, or bâte. Does this dis- 
close a "process for bating hides" ? It discloses that the hides are treat- 
ed by being introduced into the bating liquid, which is "an aqueous 
extract from the pancréas of animais." So far as the "method," or 
mode, or opération of treating hides, aside from the bating liquid, is 
concerned, the patent discloses nothing new. This is established by ex- 
pert witnesses both for the complainant and défendant, and counsel 
for complainant in their brief (page 7) admit this : 

"As we shall see, the nianner in which the pancréas is used is the same as 
that in which the dog maniire was always used. * * * As we hâve pointed 
ont, tn the utiJization of Rohni's invenlion, the procédure, but for the use of 
the new rengent, is veiy .similar to that of the prlor art. In fact, we are quito 
ready to admit that but for the différence in the bating agent, and but for the 
fact that by the use of Rohm's invention tlie bating process eau be standard- 
ïzed, whereas the old process depended upon the skill and watchfulness of the 
operator, the tVï'o processes are substantially identical." 

The question, therefore, is whether or not the use of Rohm's bâte, 
instead of the old dog manure bâte, but with the same method of opéra- 
tion, constitutes a new and patentable process. The bâte is described 
in the spécification of the patent : 

"The principal constituent of the said pancreatic extract is trypsln, the 
effect of which is materially assisted by the other enzyme of the pancréas, 
vlz. steapsin, which lias the pro])erty of splitting up fat and eomplotlng the 
saponification of tlie fat containcHl in the hidœ. 

"Aqueous i>ancreatic extracts alonc havû a very efticient bating action, but 
it is advantagcous to add salts of ammonia or of alkalies or mixtures of such 
salts. The favorable effect of thèse salts on hides become apparent chiefly by 
the fact that the hides shrinK-, become thlnner, and are less liable to ))cci)nie 
rough, on being placed in iiure watcr after the bating process, which defcct 
is liable to occur when the hides hâve a strong alkaline réaction and the water 
contïiins a considérable quantity of calcium bicarbonate. 

"The détails of procédure will appear from the following example: A pan- 
créas weighing abolit 250 grams is extrncted with 1 liter of watei-, and 10 
cubic centimeters of this oxtract are added to 090 cubic centimeters of 0.1 
]ier cent, aqueous solution of ammonium chloride. The solution thus obtained 
is an excellent bâte. 

"When the hides, which bave been limed and hâve an alkaline reaction, are 
intro<luced into the bating liquid, the hides are liable to become rough, through 
the précipitation of calcium carbonate, in case the water employed contains 
niiich calcium bicarbonate in solution. This defect may occur, whether the 
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bating- liquid contnliis trypsin alone, or together with salts of ammonla or al- 
kali, and It may be avoidfU by subjecting the water intended for the prépara- 
tion of the iMite to a preliiuinary treatment, whieh consists in precipitatiug tlie 
carbonic ac-id by means of a snitable quaiitity of lime water, or in adding to 
the bating liquid before the introduction of the hidos starch paste or otlier 
organic or inorganle materials adapted to envelop the calcium carbonate." 

[3, 4] This is simply a description of the bâte, a product, and the 
method by which it is extracted or prepared. The patent, however, is 
not the bâte, or préparation thereof, but for its use after being pre- 
pared. This is recognized by counsel for complainant, who say in 
their brief (page 20) : 

"The patent in suit is for the process of using the bâte, not of preparing it." 

This being true, it follows that the patent is invahd, for it discloses 
no method of using the bâte other than that usually and generally 
employed in the prior art. In other words, the process in which the 
dog manure bâte and the pancreatic extract bâte are used in treating 
hides is, as admitted by the complainant, one and the same. 

The présence of the enzymes, trypsin and steapsin, in the bating li- 
quid, are the principal constituents that render the bâte effective ; 
but thèse necessary éléments were présent in the dog manure bâte, and 
practically the only différence between the bâte as described by Rohm 
and the bâte which was in common use was the élimination by him of 
the offensive odor caused by the dung. This being true, can it be said 
that Rohm invented a new process for bating hides? This must be 
answered in the négative. There is no patentable novelty in the sub- 
stitution of one bâte, even though superior, for another in a well- 
known process. Electric Boot & Shoe Finishing Co. v. Little et al., 13S 
Fed. 732, 71 C. C. A. 270. In most of the cases referred to by com- 
plainant, the patent was for a product, a composition of matter, and 
not for a process, and thèse cases, therefore, do not justify the posi- 
tion of the complainant in this case. 

It follows that the bill must be dismissed. 



Ex parte JACKSON. 
(District Court, D. Montana. Febniary 12, 1920.) 

No. 798. 

1. AlIENS ®=>54 CONSTITUTIONAL LAW <S=>311 SeARCHES and 8EIZUBES <S=>T 

— Déportation proceeding, based on évidence obtained by baiding 

OBDERLY meetings, IS TJNFAIB AND DENIAL OF DUE PROCESS. 

A proceeding to déport an alien, on the ground that he was found advo- 
cating or teaching the unlawful destruction of property, is unfair and in- 
valld, in view of the search and seissure and due process clauses of the 
Constitution, when based upon pamphlets obtained by forcibly raiding or- 
derly meetings of tlie union to which he belonged, without warrant or 
process. 

2. AiJEHS (®=54 — Mode of procurement of évidence by unlawful raid may 

BE RAISED on HABBAS CORPUS. 

Where the évidence on which a déportation proceeding was based was 
obtained by unlawful raids, without warrant or process, of the hall and 

©=»For other cases see same toplc & KBY-NtJMBBR in ail Key-Numbered Dlgests & Indexe» 
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orderly meetings of a union, and the govemment freely diselosed the 
manner of obtaining the évidence in botli the déportation proceeding and 
a proceeding for liabeas coriius, the situation was not one wherein the 
mode of procurlng the évidence could not be collaterally raised and de- 
termined at tlie triai. 

3. CoNSTiTUTioNAL LAvc ©s^i/o, New, vol. 4 Key-No. Séries — Violation oi" 

RIGIITS OV PEliSOKAL SECURITT AND DUE PROCESS NOT WARBANTED IN WAR 
OR PEAGE. 

No emc^rgency in war or peace warrants the violation of the rights of 
Personal securîty and safety, and orderly and due process of law. 

4. Habeas CORPUS <S=90 — On review of déportation proceedings objections 

MAY BE MADE IN BRIEF, AND ABSENCE OE OBJECTIONS WILL NOT PREVBNT 
RELIEF WIIEN PROCEEDING GREATLY INFRINGES EIGIITS. 

On habeas coi'pus to review déportation proceedings, vyhere the alien's 
objections hâve been exeluded from the record, they may be made in the 
brlefs, and unfaimess In the proceedlng.s, greatly Infringing the alien's 
rights, will be noticed, whether or not objections hâve been made with 
technleal précision. 

5. AlIENS 'SsaSé CONSTITUTIONAL LAW <S==>314 — KeFUSAL TO PRODUCE GOVERN- 

MENT'S ViriTNESS FOR CROSS-EXAMINATION DENIED DUE PROCESS AND RENDER- 
ED PROCEEDINGS UNFAIR. 

The refusai to produoe one of the government's material wltnesses 
for cross-examlnation in a déportation proceeding, unless the allen would 
disclose what he expected to prove and deposit the costs, denied due pro- 
cess of law, and rendered the proceedings unfalr, though the govemment 
had another wltness to the same matter. 

Habeas corpus by John Jackson. Writ granted. 

Nolan & Donovan and H. A. Tyvand, ail of Butte, Mont., for pe- 
titioner. 

E. C. Day, U. S. Atty., and W. W. Patterson, Asst. U. S. Atty., 
both of Helena, Mont,, for respondent. 

BOURQUIN, District Judge. Petitioner, held for déportation as 
an alien "found advocating or teaching the unlawful destruction of 
property," and who at time of entry "was a person likely to become a 
public charge," seeks habeas corpus, for that the évidence against him 
in the déportation proceedings was unlawfully secured, the proceedings 
were unfair, and the findings quoted without support. Respondent re- 
turns the record of said proceedings. Theref rom it appears that from 
August, 1918, to February, 1919, the Butte Union of the Industrial- 
Workers of the World was dissatisfied with working places, condi- 
tions, and wages in the mining industry, and to remedy them was dis- 
cussing ways and means, including strike if necessary. In consé- 
quence, its hall and orderly meetings were several times raided and 
mobbed by employers' agents, and fédéral agents and soldiers duly 
officered, acting by fédéral authority and without warrant or process. 
The union members, men and women, many of them citizens, limited 
themselves to oral protests, though in the circumstances the inaliénable 
right and law of self-defense justified résistance to the last dread ex- 
tremity. There was no disorder save that of the raiders. Thèse, 
mainly uniformed and armed, overawed, intimidated, and forcibly 
entered, broke, and destroyed property, searched persons, efïects, and 
papers, arrested persons, seized papers and documents, cursed, insult- 

©ïsFor ottier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ed, beat, dispersed, and bayoneted union members by order of the 
commanding officer. They likewise entered petitioner's adjacent 
living apartment, insulted his wife, searched his person and effects, 
arrested him, and seized his papers and documents, and in gênerai, in 
a populous and orderly city, perpetrated a reign of terror, violence, 
and crime against citizen and alien alike, and whose only oiïense 
seems to hâve been peaceable insistence upon and exercise of a clear 
légal right. 

The raid of February, 1919, three months after practical end of the 
war, was ujxin a union meeting in discussion of the condition created 
by a réduction of $1 per day made in miners' wages. Petitioner, ar- 
rested, for several days was imprisoned and denied bail and counsel. 
He was then taken before an immigration inspecter, flanked by a 
policeman and a soldier, and, thèse four alone présent, was interrogat- 
ed. He objected generally, but finally answered, and also in respect 
to pamphlets seized as aforesaid and introduced in évidence against 
him. At later appearances before the inspecter, petitioner was per- 
mitted to bave counsel. At thèse, statements made by raiders, without 
petitioner's présence, identifying papers and pamphlets so seized, and 
somewhat in respect to petitioner's conduct of a union meeting, were 
introduced in évidence against him. Some of thèse raiders were 
produced for petitioner's cross-examination, but one, Sergeant Am- 
bord, was not. Petitioner demanded his production, and was denied, 
because he would not comply with a condition that he state what he 
expected to prove by Ambord and that he deposit costs. Objections 
by petitioner throughout the proceedings are excluded trom the record 
and are now f orgotten. 

The facts in respect to the condition and objections aforesaid appear 
ex necessitate by oral testimony in the instant proceeding. The record 
further discloses that petitioner is a young, able-bodied man, and was 
when in 191.5 he entered with his wife ; that since entry he bas support- 
ed his family, including a child hère born, by ordinary mining and 
other labor; that in 1917 he joined the aforesaid organization, and 
for the latter half of 1918 was assistant secretary of the Butte union, 
and also janitor of the hall for a Finnish Society, its owner. He 
, disclaims advocacy, teaching, or belief in unlawful destruction of prop- 
erty, admits having seen some of the pamphlets in the hall and for 
sale, admits having sold any thereof asked for and on hand for sale, 
admits having read some thereof, but, disremembering contents, cannot 
say he indorses them. Thèse pamphlets are assumed to advocate and 
teach, sabotage, and because thereof, and of petitioner's status and 
relation to them as aforesaid, in the déportation proceedings it is 
inferred and found that he advocated and taught unlawful destruction 
of property. Without thèse pamphlets, and brought home to petition- 
er, there is no évidence against him. 

[1,2] Pretermitting review of thèse pamphlets, and having in 
mind the political control over aliens, the summary character of 
déportation proceedings, and the limited jurisdiction of courts in 
respect thereto, it is believed the déportation proceedings are un- 
fair and invalid, in that they are based upon évidence and proce- 
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dure that violate the search and seizure and due process clauses of 
the Constitution. The situation is not one wherein the mode of 
procurcment of évidence cannot be collaterally raised and deter- 
mined at a trial (see Silverthorne's Case [Jan. 26, 1920] 251 U. S. 

385, 40 Sup. Ct. 182, 64 L. Ed. )', but is one wherein the govern- 

ment in both the déportation proceeding and this at bar freely dis- 
closes its own wrong by which it secured the évidence. The law 
and courts no more sanction such évidence than such methods, and 
no more approve either than the thumbscrew and the rack. Other- 
wise the vicious circle of age-old tyranny — to subject to and con- 
vict by unlawfu! means because guilty, and to condemn as ilty be- 
cause subjected to and convicted by unlawful means, to \\ .^h both 
alien and citizen fall victim. The Déclaration of Independence, the 
writings of the fathers, the Révolution, the Constitution, and the 
Union, ail were inspired to overthrow and prevent like governmental 
despotism. They are yet living, vital, and potential forces to those 
ends, to safeguard ail domiciled in the country, alien as well as citi- 
zen. 

[3] For the inaliénable rights of personal security and safety, or- 
derly and due process of law, are the fundamentals of the social com- 
pact, the basis of organized society, the essence and justification of 
govemment, the foundation, key, and capstones of the Constitution. 
They are limited to no man, race, or nation, to no time, place, or occa- 
sion, but belong to man, always, everywhere, and in ail circumstances. 
Every nation demands them for its people f rom ail other nations. No 
emergency in war or peace warrants their violation, for in emergency, 
real or assumed, tyrants in ail âges hâve found excuse for their de- 
struction. Without them, democracy perishes, autocracy reigns, and 
the innocent suffer with the guilty. Without them is no safety, peace, 
content, happiness, and they must be vindicated, defended, and main- 
tained in the face of every assault by government or otherwise. AU 
judgments based upon their violation must be set aside. 

Assuming petitioner is of the so-called "Reds" and of the evil prac- 
tice chargea against him, he and his kind are less a danger to America 
than are those who indorse or use the methods that brought him to 
déportation. Thèse latter are the mob and the spirit of violence and 
intolérance incarnate, the most alarming manifestation in America to- 
day. Far worse than the immédiate wrongs to individuals that they 
do, they undermine the morale of the people, excite the latter's fears, 
distrust cî our institutions, doubts of the sufflciency of law and au- 
thority; they incline the people toward arbitrary power, which for 
protection cowards too often seek, and knaves too readily grant, and 
subject to which the people cease to be courageous and free, and 
become timid and enslaved. They advocate and teach, not only un- 
lawful destruction of property, but in addition unlawful destruction of 
persons, and they engage in the practice of both. They lay the ax 
to the root of ail government. Doubtless some of those, of some 
variety of prestige, who horrify the thoughtful lovers of America 
by their loose suggestion and advocacy of stone walls, shootings at sun- 
rise, and other lynch law, are animated by sincère, but mistaken, con- 
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cern for national welfare ; but equally doubtless many of them are 
incited by unholy désire for personal advantage — nioney profit, popu- 
lar approval, or political preferment. They are breeders of suspicion, 
fear, anger, revenge, riot, crime, class hatred, "Reds," despotism, 
threatening, if aught can, civil anarchy and révolution, and they and 
tbe government by hysteria that they stimulate are more to be feared 
than ail the misérable, baited, bedeviled "Reds" that are their ostensible 
occasion and whose sins they exaggerate. 

The application of the principle that convicted the Haymarket 
anarchists may hold guilty thèse advocates of lynch law, if their 
recommendations be followed, unless, indeed, there are distinctions 
in administration of criminal law. They are no new thing, thèse prés- 
ent excesses. They are the reactions of ail great wars, and in due 
time run their course. In his Constitutional History of England, 
Freeman describes much the same following the Napoleonic wars, 
viz. that in England those who ventured to raise their voice to re- 
form corrupt politics and oppressive government, or to improve con- 
ditions for the working class, were bitterly denounced as pro-French, 
charged and tried for treason, popular clamor and violence direct- 
cd against them, and the bar intimidated frcm defending them. How 
history doth repeat itself ! The situation vindicates the wisdom of the 
philosopher who observed that in war the belligerents tend to ex- 
change of national characteristics. It is said that Prassia approaches 
ultra democracy, and it seems that America verges upon Prussian 
autocracy. And yet confidence in the Constitution and national san- 
ity is justified. Ail extremists will fail to overthrow them. Even as 
the "Reds," the advocates of arbitrary power, whether within or with- 
out law, will in due time pass away. It is for the courts to restrain 
both, when brought within jurisdiction. 

[4, 5] In so far as petitioner asserts unfairness, in that his objec- 
tions are excluded from the record, the rules permit objections to be 
made in briefs. Whether fair or not in ordinary cases, in a case 
wherein the alien's rights hâve been infringed to the extent hère, the 
court will take note of it, whether or not objections hâve been made 
with technical précision, and hold the proceedings unfair. So were the 
proceedings unfair for failure to produce Ambord for cross-examina- 
tion. The rules require his production. The condition the inspecter 
imposed is unwarranted. It is authorized only in respect to petition- 
er's witnesses, and not in respect to government's witnesses and their 
cross-examination. Ambord was a vital witness. He identified pam- 
phlets as those seized, an essential link in the chain of circumstances. 
Although there was another witness to the same matter, none the less 
was thé alien entitled to the benefit of the rule, and to cross-examine 
Ambord ; and failure to produce Ambord denied the alien the due 
process of the rule, and is fatal to fairness of the proceedings. It can- 
not be said that in any event the décision would hâve been the same, 
unless it also be said that in any event the alien was to be deported. 
There is indication of the latter. It is found in the finding that he 
"was a person likely to become a public charge" when he entered. 
This is a màke-weight précaution, without a scintilla of évidence to 
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support it. The inspecter, who first advanced it, in the next para- 
graph complained that petitioner "was working and earning agood 
salary, but never purchased any War Savings Stamps or Liberty 
Bonds." This and like war références betray some the atmosphère 
surrounding the proceedings. 
The writ is granted. 



BEOUGHAM v. KANSAS CITY et al. 
(District Court, W. D. Missouri, W. D. February 24, 1920.) 

Ko. 221. 

1. C0NSTITUTI0>'AL LAW (Ê::=542 DISCRIMINATION BEÏVVEEN RESIDENT OWNEBS 

ON BUSINESS AND RESIDENCE STREETS AS TO EEMONSTRANCE AGAINST PAVING 
CANNOT BE COMPLAINED OF BT NONKESIDENT. 

That a clty charter gives résident owners no right of renionstrance 
against the paviiig of business streets, as is given in the case of résidence 
streets, cannot be complained of by a uonresident owiier, who Is not given 
any right of renionstrance In either case, even tliough résident owners 
testlfy that they would hâve remonstrated, if given tlie opportunlty. 

2. Constitution AL law <s;=32,S2, 290 (-3) — Municipal corporations <3=3297(1) — 

CUARTEB NOT AUTIIORIZING REMONSTRANCE BY OWNERS AGAINST PAVING 
NOT UNCONSTITUTIONAL. 

Kansas Clty Charter, § 3a, as amended In 1910, Invades no lights un- 
der the United States Constitution, in authorizlng the paving of the 
streets to which it réfère, wlthout givlng property owners any right of 
reinonstrance. 

3. Municipal corporations <g=2C9(2) — Ciiarter iield to autiiokize pav- 

ing OF STREETS AS BUSINESS STREETS, INDEPENDENT OF TIIEIB PRESENT 
STATUS. 

Kansas Clty Charter, § 3a, as amended In 1910, providing a spécial mode 
of proceeding when it Is proposod to improve a street "as a business 
Street," authorlzes the board of public worlis and clty councll to improve 
and pave certain streets as business streets, independently of their strict 
actual présent status as such. 

4. Evidence <©=o48 — Court will not disreqard its own knowledge of con- 

ditions. 

The court. In determlning whetlier the authorities of Kansas City 
acted arbitrarlly and unreasonably in improvlng and paving a street as a 
business street, wlll not leave ont of mind tlie Ivnowledge of local con- 
ditions which it bas In conmion with ail other citizens of tbat city. 

5. Municipal corporations <©=>278(%) — Improving street as business 

street not abuse of discrétion. 

The board of public works and city coiuicil of a clty hcld not to hâve 
acted arbitrarlly, uni-easonably, and oppressively in ordering the paving 
as a business street of a part of a street, where the part of the street al- 
ready paved was a business rather than a resldential street, and the im- 
provement was a natural extension of that already exlstlng. 

6. Municipal corporations ©=5473 — Assessment of benefits not rendered 

VOID BT SPECIAL CASES OP LARGE ASSESSMENTS. 

In determlning whetlier the cost of paving a street and the tax blll Is- 
sued therefor were so grossly out of proportion to the resultlng beneht 
and to the value of the property assessed as to make theui unreasonable, 
conflscatory, and void, and to amount to an unlawful taklng of the 
abutting property, the fact that. In the case of certain lots havlng a large 
frontage on the street, the assessinents were very large, could not af- 
fect the proceeding as a whole. 
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7. Municipal corporations ®=5484(3) — Salaisilitt of proferty is not test 

ov benefits from paving. 

The salability or nonsiLlahility of proporty assossed for street pavinj;, 
especially during a time wheii tlio roal cstate miu'ket Is notoriously dull, 
is iiot a ti'ue criterion of the beneflts to the property from the improve- 
meiit. 

8. Municipal corporations <S=>484(1) — Assessmekt fok benefits not to bb 

ligiitly set aside for absence of benefits. 

Street paving assessinents against abuttlng property, apparently regu- 
lar, sliould not be liglitly set aside, beeause of varyj.iig opinions as to 
tlie existence of beuelits ; tliis beinj coiiflded to otfieial jiidgment and 
discrétion. 

In Equity. Suit by Thomas H. Brougham against Kansas City, Mo., 
and another. On final hearing. Decree for défendants. 

W. C. Scarritt, of Kansas City, Mo., for complainant. 
A. F. Smith, Asst. City Counselor, and Clarence S. Palmer, both of 
Kansas City, Mo., for respondents. 

VAN VALKENBURGH, District Judge. This court acquires juris- 
diction of this case by reason of diversity of citizenship; the com- 
plainant being a citizen and résident of the state of New Mexico, and 
the owner of certain land within the corporate limits of Kansas City, 
the same being a part of the northwest quarter of the southeast quar- 
ter of section 22, township 49, range 33, in Jackson county, Mo., having 
a frontage of 1,162.55 feet on the south side of Thirty-Ninth street, 
between Indiana avenue and Jackson avenue, and a depth of 150 feet 
therefrom. 

On or about March 7, 1919, the board of public works of the re- 
spondent Kansas City adopted a certain resolution, No. 8486, stating 
that said Thirty-Ninlh street, between said Indiana and Jackson ave- 
nues, was used and occupied for business purposes, and unaninaously 
recommended that the same be improved as a business street, and be 
paved as a business street to the fuU width thereof, exclusive of side- 
walks, with a pavement consisting of a wearing surface of asphaltic 
concrète not less than 2 inches in thickness, laid upon a Portland cé- 
ment concrète foundation 6 inches in thickness, except that the center 
18 feet of the roadway should consist of a Portland cernent concrète 
pavement 6 inches in thickness, and that the whole of the contract cost 
of said pavement should be paid in spécial tax bills, to be issued and 
charged against the lands abutting on the said part of said street ac- 
cording to the frontage thereof. The usual notice of such a proceeding 
required by the city charter, was published for 10 days, and in that no- 
tice a time and place were fixed for hearing property owners relative 
to the proposed paving. This hearing was held, and no property owners 
appeared to oppose the same, nor to make suggestions relative thereto, 
with the possible exception of complainant herein. The secretary of 
the board testified that Mr. Brougham appeared and made some sug- 
gestion with respect to the laying of gas or water mains, but made no 
objection to the paving as a whole. This is denied by the complainant, 
who says he did not hear of the proposed improvement until it was in 
process of construction. 

(gssFor other cases see same topic & KEY-NUMDER in ail Key-Numbered Dlgests & Indexes 
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On April 11, 1919, a ccntract was awarded to the Gray Paving & 
Material Company, as contractor, providing for the paving specincd at 
a ccntract price of $3.64 per square yard for the asphaltic cernent con- 
crète pavement, and $2.85 per square yard for the l'ortland cément 
concrète pavement ; and subseciuently, a? providcd by law, the common 
council passed Ordinance No. 35491, authorizing the improvement, 
and ratifying and confirming the contract thcrefor, and findhig and de- 
claring by a vote of more than two-thirds of the members-elect of each 
house, to wit, by 30 ont of 32 members of both houses, that the street, 
or part thereof in which proposed improvement was to be made, was 
ttsed or occupied for business purposes, and that the improvement had 
been unanimously recomm.ended by the board of public works. 

The pavement was laid and the work accepted by the city as having 
been completed according to the terms of the contract, and on or about 
July 31, 1919, the respondent city issued, in favor of the said contrac- 
ter, its tax bill No. 26 of that date, assessing and charging against 
complainant's said land, as its jiro rata share of the cost of said work, 
the sum of $8,374.92, which said tax bill was duly recorded and évi- 
dences a first and paramount lien on said property, and was thereafter 
sold and assigned in due course to the respondent Commerce Trust 
Company, which now owns and holds the same. 

Complainant asks that this tax bill be declared illégal, nuU, and void ; 
that the same be surrendered up and canceled, and the lien thereof be 
satisfied in full, and the cloud on his title be thereby removed, upon the 
grounds : 

(1) That the said part of Thirty-Ninth street was not, at the times 
referred to, in fact used or occupied for business purposes, and that 
the déclaration to that effect of the board of public works and common 
council was fraudulent in law and contrary to the rights of the plain- 
tiff. 

(2) As corollary to this, that under the procédure provided in such 
spécifie cases no right of remonstrance was accorded to résidence 
property owners by which a majority might hâve stayed and deferred 
the contemplated proceeding. 

(3) Because the said resolution, ordinance, contract, and the said tax 
bill founded thereon, whereby the said roadway was paved at a con- 
tract cost of approximately $7.20 per front foot, are unreasonable, 
confiscatory, illégal, and void, and constitute an unlawful taking of 
complainant's said property without due process of law, and deprive 
him of the equal protection of the law, contrary to the Fourteenth 
Amendment to the Constitution of the United States. 

This proceeding was instituted under the provisions of section 3a 
of article 8 of the City Charter of 1W8, as amended July 19, 1910. 
This section, omitting immaterial parts, provides as follows: 

"In case tho proposed iinpi-ovein<>nt consists of iiaviii;; » * * ^f,^, road- 
way of il street * * * or part tlicreof, as speeiliod in section 3, article 
VIII, of this cliarter and it is proposed to iniprove said street * * » or 
part thereof, as a fj/f.si/K'.s.s- Hfrect, * * » fjio ])roeedure tliorpfor sliaU 
be as follows: The resolution of the Iward of puhlic works providing for 
said work, in addition to the uiatters reiiiilred to be statcd Iherein by sec- 
tion 3, article VIII, of this charter, may contain a statemeut that the street 
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* * * or part thereof in which the proposed improvement is to be made 
is used or occupied for business purposes, and tliat the improvement is 
unanimously recommended by the board of public works, then lu sueh case 
the improvement may proceed regardiess of any remonstrance : Provided, 
each house of the conimon couneil shall in the ordinance authorizln^ the 
improvement and ratifying, approving and conflmiing the contract therp- 
for, find and déclare by a vote of two-thirds of the members-elect of each 
house that the street, avenue, alley, public highway, or part thereof in 
which the proposed improvement is to be made is used or occupied for, busi- 
ness puriwses and that the improvement lias been unardmously recommended 
by the board of public works, and such finding and déclaration shall be 
final and conclusive for ail purposes and no spécial tax blUs that may be 
issued to pay for the work shall be held invalid or affected for the reason 
that the work for which they may hâve been issued was not uuanimously 
recommended by the board of public works or that such street, avenue, 
alley, public highway, or part thereof was not, in fact, used or occupied 
for business purposes. Rxeept as provided in this section the proeeedings 
for paving the class of streets herein speeifled shall be the saine as provided 
in article VIII of this charter for paving streets not found and declared to 
be used for business purposes." 

Section 3 in the charter of 1908 makes this f urther provision : 

"After the adoption of any such resolution the board of public works shall, 
by order, fix a day upou which a hearing In respect to such improvement 
shall be had, * * * and shall cause to be published for ten days in the 
newspaper * * * a notice directed to the property owners interested in 
the improvement without naniing them, which notice shall récite the sub- 
stance of the resolution and that a hearing will be had by the said board 
at their office concerning the proposed improvement, and the date upon 
which the hearing shall be liad. On the date flxed for such hearing any 
and ail property owners interested in such improvement may, by wrltten 
pétition, or otherwise, présent their views In respect to the proposed improve- 
ment to tiie said board, and the said board may adjoum the hearing from 
time to time. After .such hearing, if the said board shall détermine that 
it is not for the public interest that the proposed Improvement, or a part 
thereof, be made and paid for, either out of the gênerai fund or by any 
method of assessment, they shall make an order to that effect, and there- 
upon the proœeding for the improvement, or part thereof determined 
against by such order, shall stop and shall not be begun again untll the 
adoption of a new resolution." 

Also said section 3 provides that if the street to be improved shall 
not hâve been found and declared to be used and occupied for busi- 
ness purposes and the résident property owners of the city owning a 
majority of the front feet of ail the lands belonging to such résidents 
fronting on the street, or part thereof, to be paved, shall file with the 
board on or before the day fixed fçr such hearing a remonstrance 
against such paving, the power of the board to make the improvement 
shall cease for a period of 6 months f rom the date of the remonstrance, 
after the lapse of which period the proceeding may be begun by the 
adoption of a new resolution. But, again, a new proceeding could be 
defeated by timely remonstrance. 

[ 1 ] It will thus be seen that in cases of résidence streets the right of 
remonstrance exists on the part of résident owners which may hâve 
the effect of suspending the power to make the improvement for a 
period of 6 months. In the case of a street found and declared to be 
used and occupied for business purposes, no such right of remonstrance 
is given, and of this complaint is made. If this were the gist of the 
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controversy, it could be said at the threshold of this discussion that 
complainant bas no standing to invoke this provision of the charter. 
He does not corne within the class whose rights are alleged to be in- 
vaded, no member of which is hère complaining. Supervisors v. Stan- 
ley, 105 U. S. 305. 26 L. Ed. 1044; Clark v. Kansas City, 176 U. S. 
114, 20 Sup. Ct. 284, 44 L. Ed. 392; Chadwick v. Kelly, 187 U. S. 
540, 23 Sup. Ct. 175, 47 I,. Ed. 293. In the latter case it is said : 

"The serions diity of comlcmning state législation as uuconstltutional and 
vold «miiot be thnnxn npon this court, except at tlie suit of parties directly 
and certalnly affectod thereby." 

It cannot aid complainant's case that résident owners testify that 
they would hâve rernonstrated if given an opportunity so to do. Prac- 
tically al] of them say they did not know of the proposed improvement 
in time for such remonstrance, even though one had been allowed; 
but it is conceded that the publication giving the notice required by 
-charter, and provided by law, was duly made. The hearing provided 
by law was fixed and held. No one interested appeared to protest or 
object in any fashion, however informai or nugatory. Most of the par- 
ties heard and knew of the improvement while it was in process. No 
•objection was made nor action taken to stay the work prior to its com- 
pletion and the issuance of the tax bill thereon. 

[2] The complainant is and was a nonresident, and was given the 
right of remonstrance under no f orm of proceeding for an improvement 
of this nature. It bas been held in numerous cases that this is no in- 
vasion of his rights under the Constitution of the United States. 

"The Législature, in the exercise of its paramount control of the state, 
could hâve authoi'ized the council to hâve ordered the grading of streets 
at the expense of proi>erty owners without any pétition." (And equally with- 
out provision for remonstrance.) lîuchau v. Broadwell, 88 Mo. ?>1 ; Bank 
V. Olark, 252 Mo. 20, 30, 31, 158 S. W. 597 ; Field v. Barber Asphalt Paving 
Co. (D. O.) 117 Fed. 925 ; Id., 194 U. S. 618-621, 24 Sup. Ct. 784, 48 L. Ed. 1142. 

In the latter case, Buchan v. Broadwell, supra, is quoted approv- 
ingly. 

But I think the substantial question involved under spécifications 1 
and 2, as above stated, is whether the part of the street in question was, 
in efifect, used for business purposes, and whether the board of public 
Works and common council, under the charter provisions quoted, had 
the right so to déclare with binding eiïect upon the property owners, 
résident and nonresident alike. Section 3a above set eut is an amend- 
ment to an original provision of the charter of 1908 (article VIII, 
Charter and Ordinances of Kansas City, 1909, p. 312), which reads as 
f ollows : 

"In case the proposed improvement consists of paving or repaving, nia- 
cadamlziug or remacadamizing as aforesaid, then, in tliat event, upon tlie 
unanimous recommendation of the board of public works, if each bouse of the 
common council shall, by ordinance, find and déclare by a vote of two-thirds 
of the members-elect of each house that the street, * * • or part thereof, 
on which the proposed improvement is to be made is used or occupied for busi- 
ness purposes," etc. 
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It will be noted that in the amendment (section 3a) a significant 
change is made, to wit : 

'■In case the proposed improvement consista of paving » * * the road- 
wiiy of a Street, * * * or part thereof, * * * anâ it is proposed to 
improve xaid strcct, * * * or part thereof, as a business strcct, « * * 
the procédure therefor shuU be as foUows," etc. 

,[3J We cannot avoid the necessary implication that the introduction 
of this changed language in the amendment was intended to recognize a 
l>ienary power in board and council to imi^rove and pave certain streets 
as business streets independently of their strict actual présent status 
as sucli. I am not at ail sure that this power was not conferred by the 
original charter; but certainly the change which makes this purpose 
cjuite obvions and express cannot be ignored in construction. 

The reason for this becomes apparent upon reflection. To those hav- 
ing knowledge of the development and improvement of cities it is vi^ell 
known that in certain sections, and at appropriate intervais, certain 
streets fall naturally and logically into the category of btisiness arteries 
involving the character of feeders and comnion lines of communica- 
tion serving considérable adjacent areas. Business follows in greater 
or less degree along such streets and avenues until they are stamped 
with the essential character of business streets, as distinguished from 
those more strictly or exclusively residential. It is natural and ap- 
propriate, if not essential and imperative that the board of public works 
and common council should recognize this situation and adapt the pro- 
posed improvement thereto, even though the spécifie portion of the 
Street involved should not évidence in large degree at that moment, 
the spécial feature which characterizes the street as a whole. In no 
other way can a city expand and develop normally and to the best ad- 
vantage of the gênerai public, unless some power of discrimination, 
and the right to exercise such judgment and discrétion, be lodged in the 
governing body of the corporation. 

Upon this phase of the controversy, then, it is necessary to inquire 
whether the board and council acted in the legitimate exercise of such 
discrétion ? The gênerai rule laid down by 3 Dillon on Municipal Cor- 
porations (5th Ed.). § 1151, is thus stated: 

"That the jwwer to Uiy ont, open, grade, and iinprove streets, like otlier 
l<>gi9lative powers, is a coutliniing eue, unless tlie contrary be ludicated. lias 
lK>en frequently decided hi both the fédéral and state courts. It may t}iere- 
fore be exercised from time to thiie, as the wants of the public may re<iuire. 
Of the ne<»,ssity or expediency of its exercise, the governing body of the 
corporation, and not the courts, is the judge." 

The power of courts, as announced in this state, conforms to that 
recognized practically without exception throughout the states of the 
Union and in ail fédéral jurisdictions. 

"The gênerai ride in this state is that wltli the exercise of such power the 
courts will not interfère. But wlien it appears that an oi'dinance passed In 
pursuance of such power is the créature of fraud, or is the product of 
législative whim or caprice nierely, and in violation of common right, imposing 
a burden upon the citizen without any oorresponding benefit to Mm, or the 
community of which lie is a constituent, the courts wUl interfère for his pro- 
tection, in other words, while the courttj may not interfère with the legiti- 
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mate \isp of législative power delogated to a municipal corporation, tliey 
jnav interfère to prevent Its abuse." Sliinlver y. Heman, 148 Mo. 349, 355, 
356, 49 S. W. 1026, 1027. 

The Suprême Court of the United States, in Field v. Barber As- 
phalt Co., 194 U. S. 618, 625, 24 Sup. Ct. 784, 787 (48 L. Ed. 1142), 
States the point thus: 

"Tliore may be cases of fraud or arbitrary abuse of power, wben tlie courts 
will intervene. T.nder other circunistauces, the inunici|)ality and property 
owners interested are bound by tlio acts of tlieir agents." 

— and specifically cites the case of Skinker v. Heman, supra. The lat- 
ter case refers to a long Hst of Missouri décisions as illustrative of 
Ihe principle announced. I hâve taken pains to examine them with 
care ; from them may be gathered the varions rules of law and equity 
applicable to the questions hère involved : 

'•It [the charter] givos a power to legislate ou the siib.iect, and to pass 
more than one by-law and ordinance respectiug it. ïhis, lil;o ail power, Is 
susceptible of abuse, but it is trusted to the inhabitants theniselves, who 
elect the coriiorate body, and who nniy thereforc be expected to consult tlie 
interests of the town." lloffman v. City of St. Louis, 15 JIo. ()51, 056. 

"In assuming, hov^c^'er, the right to judgo of the reasonablencss of an ex- 
ercise of corpora.te power, courts will not look closcly into niere matters of 
.iudgment, where there may bo a reasonable différence of opinion. It is not 
to he expected that evcry power will always be exercised with the highest dis- 
crétion, and, when it is plainly granted, a clear case should be niade to 
atithoris!(> an interférence upon the ground of unreasonableness." City of SI. 
Louis V. W(>ber. 44 Mo. 547, 550. 

"In a suit on a spécial tax bill for the building of a sidewalk, évidence is ad- 
missible to show that the ordinance authorizing its construction was un- 
necessary and ojiviressive : it belng located in an uninlial>itcd portion of the 
(tity and disconnected with any other street or sidewalk." Corrigau v. Gage, 
C8 Mo. 541. 

"The ordinances of thèse municipalities are subject to revision hy th(> 
courts, and when not in conformity to the charter, or not reasonably incident 
to powers conceded in the charter, may bo rcviewed by the judiciary." City of 
Csi])e Girardeati v. liiley, 72 Mo. 220, 223. 

"While irregidarities arising in the cnforcement of tbo ride [of assess- 
mentsl in conséquence of irregtilarities in the situation and doptli of lots ma.v 
afford a reason for an aiipeal to the législative power of the state for their 
rectification, tliey wotdd not .iustify the courts In invading the domain of the 
Législature. » * * 'i^; i,g not in the power of the courts 1o enforce any 
fancied scheme of equality, seemiiig to them more just than the one adopted 
by the Ivegislature. The latter department of the government is wisely In- 
trnsted wltli the entire control of this subject, and if jn-actical Injustice is 
doue, the reinedy is with the people.' * * * 'The question Is not wliether 
individual instances of injustice ma,y not occnir. It is not wltether the taX 
will produce perfect equality of burdens, nor whether the power * * * may 
not be abus(>d. We know too well that under any System of taxation thèse 
tliings may and do ha])pon. They arc evils not witliin the power of the 
courts to reineO.v. It is for the Législature to guard against them.'" Farrar 
V. Citv of St. Louis, 80 Mo. 379. 394, 895, citing Lgyptian Levée Co. v. Hardin. 
27 Mo. 495. 72 Am. Dec. 270; Garrett v. City of St. I^uis, 25 Mo. 505, 69 
Am. Doc. 475; City of St. .Tosei>h v. O'Donoghue, 31 Mo. 345. 

"The Législature represents the public at large, and bas paramount autlior- 
Ity over ail public bighways, no matter how aoinired. This authorlty may be, 
and Is, to a large extent, delegated to the city of St. Louis over the streels 
therein. The power to regulate the use is not limlted to a laere right of way. 
but it extends to ail benellcial uses which the public good aiul convenience 
may, from time to time, reiiuire, as for laying gas, water, and sewer pipes, and 
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the llke. New uses are constantly arislng. AJl thèse, and many others, may 
be made of the strcets without the consent of the lot owners. Prlvate rights 
must yield to theni. * * * It will not do to eurtail the legishitive powers 
in thèse respects." Ferren'oach v. Turner, S« Mo. 41(i, 419, 5(> Ani. Rep. 4,37. 

"This court, in récognition of a doctrine which prevails everywhere In the 
United States, will not déclare an act of the General Assembly vold, as in 
conflict with the Constitution, unless it is so manifest as to leave no doubt on 
the suhject. In cases of doubt, every possible presuniptlon, not directly and 
clearly inconsisteut wlth the language and subject-matter, is to be made in 
favor of the constitutionallty of the act." Kelly v. Meeks, 87 Mo. 396, 40O. 

"Where, as hère, it must be conoeded that the municipal corporation has 
the gênerai power to pass the litigated ordinance, the mère passage of the 
ordinance makes out a prima facle case for the validity of the ordinanc-e, so 
far as çoncerns any question of unreasonableness ; the prcsumption is in 
favor of the exercise of tlie power by the city authorities, as belng a reason- 
able and legltlraate exercise of such power. When th-e courts are called upon 
to exercise the judleial power in declaring a municipal ordinance unreason- 
aWe, they will make such a déclaration only when the prima facle case made 
by the passage of the ordinance is overcome in the most satisfactory man- 
ner." Morse v. Oity of Westport, 110 Mo. 502, 508, 500. 1!) S. W. 831, &3.3. 

"In the performance of duties in whleh discrétion is lodged with the govem- 
ing authorlt-ies of a city, we thlnk objections to tlie methods adopted by them, 
which are within such discrétion, should be mpde before the work Is done, 
unless fraud or collusion is shown. It would be unjust to a contracter who 
has completed an improvement In full compliance with a contract awarded 
him by the board of aldermen, which is wlthln the gênerai powers conferred 
upon It, to refuse payment for the simple reason that the courts may conclude 
that the means or methods adopted by the board were not the best or cheap- 
est. If contraets could be vacated for such reasons, ail security to contractors 
would be destroyed and the cost of improvements necessarily increased in 
order to insure against such contingencies." AVarrcn v. Barber Paving Co., 
115 Mo. 580, 22 S. W. 491. 

In the absence of fraud, arbitrary action, and action not infliienced 
bj' honest judgment, resulting oppressively to the citizens, the follow- 
ing concessions are made to the majority opinion, tipholding certain 
ordinances, by the dissenting opinion in Morse v. Westport, 136 Mo. 
276, 286, 287, 37 S. W. 932, 934: 

"The authority was, under its original charter, clearly conferred upon tïïe 
counell of the city of Westport to require the improvement of its streets, to 
détermine which of them should be improved, the cliaraeter of the improvement 
to be made, whether the adjacent property would be beneiltod thereby, and 
the amount of such benefits, and, for the purpose of paying the cost, to charge 
against such property tlie amount of such benefits. Its détermination of thèse 
questions, in the exercise of an honest judgment and discrétion, cannot be 
interfered with by the courts, though it appear froni the évidence that tho 
improvements were not, in fact, demanded by the public, and the benetits were 
not a fair équivalent for the charges exacted. It is true in some instances 
great Injustice may be done to projxîrty owners, yet the remedy must he sought 
from the Législature, by securing limitations on the powers of tlie council ; 
the courts are given no power to Interfère with the judgment or discrétion 
of the législative department of the state when exercised within its proper 
sphère. It Is true that the wliole theory of local asscssinents is that the im- 
provement for which they are levied affords rémunération to the property 
owner in the way of benefits. and to go beyond the lirait of compensation ia 
making assessments would be to exceed tlie power of taxation ; yet the 
honest législative action of the council raises a conclusive presumption that 
the heneSts received from the improvements will equal the charge Imposed. 
The law présumes that the council has made careful investigation before it 
acted. To say that the courts liave the right of revlew would siibstitute thelr 
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tUscreUou for that oî tlie Tx>gislature, and wouia practically depiiv^ï the city 
of the législative powers conferred upon it." 

See, also, Barber Asphalt Paving Co. v. Mtichenberger, 105 Mo. App. 
47, 78 S. W. 280; Dennison v. City of Kansas, 95 Mo. 416, 8 S. W. 
429. 

In upholding the tax bills involved, the Suprême Court of the United 
States, in Field v. Barber Asphalt Ce, 194 U. S. 618, 626, 24 Sup, Ct. 
784, 787 (48 L. Ed. 1 142), expressly refuses— 

"to substitnte the .iiidgment of the court as to tbe expediency or necessity or 
inaking such iinprovement for that of the body delegated by law with the 
power and responsibility of action in the premlses." 

[4] Under the guidance of the principles announced, and of the law 
as established by uniform décisions of the courts, let us consider the 
improvement in controversy and the street upon which it was made. 
Obviously, the court, as a résident of Kansas City for many years, 
cannot, and should not, leave out of mind the knowledge of local con- 
ditions which it has in common with ail other citizens. 

[5] Running eastward from Main street, in the direction of the east- 
ern city limits, a number of streets are found at convenient intervais, 
which, of necessity, and by common consent, hâve assumed the charac- 
ter of business arteries of the nature hereinabove described. Among 
them may be named Twelfth street, Fifteenth street, Eighteenth street, 
Tvventy-Seventh street and Thirty-First street. Thirty-Ninth street, 
by common understanding, has been fixed upon as the thoroughfare 
Tiext beyond Thirty-First street to the south, along which cross-town 
x:ommunication between the eastern and western parts of the city shall 
be established. A street car Hne from Main street to the east has long 
been projected and will ultimately be constructed. The street is sub- 
stantially paved from curb to curb from Main street to Indiana avenue, 
which is the point of beginning of the paving now under considération. 
Ali along its course it gives évidence of change from the residential 
character it originally had in common witli ail other streets at this dis- 
tance (between 20 and 30 blocks) from the center of the downtown dis- 
trict. From Woodland avenue to Indiana avenue, a distance of 16 
blocks, and certainly from Garfield avenue to Indiana avenue, a dis- 
tance of 13 blocks, it conveys the impression of a business rather than 
of a residential street. It is true that many résidences are found along 
this course, but considérable business centers are found at most cor- 
ners, and business houses are scattered along through the intervening 
blocks, so that the trend and future of the street as a whole are clearly 
apparent. The résidences are largely the constructions of some years 
past, and a location upon this street, within the limits designated, would 
be sought rarely, if at ail, for résidence purposes. 

The paving hère complained of begins at Indiana avenue, to which 
point the street has, for some time, been substantially paved. The new 
improvement but continues and extends the condition already existing 
up to that point for a distance o£ about one-half mile to Jackson avenue. 
No incongruity appears, but, on the contrary, the extension seems 
natural and appropriate. Business has already located itself at the 
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intersection of Thirty-Ninth street and Indiana avenue, and no one 
would contend that any one of thèse four corners will ever be used for 
other than business purposes. A street car line traverses Indiana ave- 
nue at this point. Between Indiana avenue and Jackson avenue there is 
now but one store, which is located near the eastern end of the propos- 
ed paving. There is a schoolhouse of considérable proportions about 
midway between Indiana avenue and Jackson avenue; but one rési- 
dence appears in the intervening space. Résidences appear, in compara- 
tively new additions, to the south and north. It would seem but natu- 
ral, and inévitable, that the gênerai character of Thirty-Ninth street 
west of Indiana avenue should be extended to the east along the course 
of this paving. It may be that this improvement might hâve been de- 
ferred for a space without injury to the development of this particular 
territory ; but the court cannot résolve such a question of policy, which 
is confided to the governing officers of a municipal corporation, with 
too great nicety. The street, as constructed, is undoubtedly a valuable 
convenience to the locality and to the public at large, and will invite 
more rapid development along its own borders, as elsewhere. Certain- 
ly, if the city were to improve at ail, it could not, in niy opinion, hâve 
done so logically on any other scale than that adopted. 

It is urged that the abutting property owners should hâve been lef t to 
décide for themselves whether that part of the street, passing in front 
of their land, should be business or residential in its nature ; but cities 
do not develop on that principle, nor is the spécial character of a street 
determined by the will of the individual property owner or owners. 
It is well known that citizens bave selected their résidences with great 
care and circumspection, only to fmd themselves, at no distant day, in 
the direct path of advancing commerce. In the instant case, we hâve a 
construction made by the city authorities in accordance with a situation 
already sufficiently apparent. 

[6] It remains to consider whether the cost of the paving, and the 
tax bill issued therefor, is so grossly out of proportion to the rèsulting 
benefit and to the value of the property assessed as to make them un- 
reasonable, confiscatory, illégal, and void, and to amount to an unlawful 
taking of complainant's property. Witnesses for complainant testify 
that none of the property in the benefit district is worth more than 
$10 per front foot, or $2,500 per acre, and that the tax merely approxi- 
mates the same figure. Most of thèse witnesses were directly interest- 
ed in the property and are affected by the tax, and due allowance must 
be made for that relationship. The same reasoning must be applied to 
the testimony of those favoring the improvement, who place the présent 
value of the lots as high as $25 per front foot. Eh". Robinson paid $50 
per front foot for bis property, which is a corner lot lying near Indiana 
avenue. His assessment is very large, due to bis misfortune in owning 
a corner lot, with its greater frontage upon Thirty-Ninth street. The 
same is true of the spécial instance of Mr. Winter, but such spécial cir- 
cumstances cannot afifect the proceeding as a whole. Farrar v. City of 
St. Louis, 80 Mo. 379, 394, 395 ; Louisville & Nashville R. R. Co. v. 
Barber Asphalt Paving Co., 197 U. S. 430, 434, 25 Sup. Ct. 466, 467 
(49 L. Ed. 819). In the latter case it is said: 
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"In detennining whetber an improveuient does, or does not, lieiiefit pi'0))fir(y' 
within the iisses.suiont distiict, tlie laud Klumld l)e consldered siiiiiily lu Its 
f,'eneral i-elalions and apui't from its partlw.lai- use at tht! tluie ; and an 
assessmeut, otiierwise let^al, for grading, jiaviii;;, and curbing an adjoinins;; 
sireot, Is not void under the Fourtcentli Ann'uduu'ut becauso the lot Is not 
iK'notitpd by the lmproven]ont owini; to Its prosent partlcular use. * * * 
A 'Statuto liko tlie présent manil'estly might lead to the assessment of a par- 
tlcular lot for a snin larger tlian the value of tbe îionclils to ttiat lot. The 
\\-hole cost of the bnprovenient Is dlstributed In proportion to area, and a ])ar- 
ticidar area mlght reeclve no l)enefits at ail, at least if its présent and probable 
use Ix; taken Intd aecoinit. If that posslbility does not invalidnte the act, it 
would be surprising if the c^orresponding fact should Invalldate an assessment." 

[7] Nor is the salability or nonsalability of property at any given 
time a true criterion. The real estate market has been notoriously duU 
for some time past, owing partly to the prohibitive cost of building. 
Conditions of this sort may convey stiperficially the false impression 
that property of substantial value is, in effect, of no valtie whatever. 
It would be idle to say that a substantial improvement of this nature, 
without which the real estate in question would be of little practical 
use or desirability, does not very materially add to its intrinsic value. 
Neither courts nor councils are held to exact computations. It is a 
matter of common knowledge that the exact, or even the approximate, 
benefits accruing from improvements of this nature, are not susceptible 
of précise ascertainment. On that account, Systems of public improve- 
ment proceed upon standards largely conventional ; the limitation being 
that the resuit shall be neither unreasonable nor confiscatory. In 
Egyptian Levée Co. v. Hardin, 27 Mo. 495, loc. cit. 499 (72 Am. Dec. 
276) Judge Napton made this observation, which may well be adapted 
to the présent situation : 

"Equallty of taxation may, however, be regarded as ono of tliose Utopian vi- 
sions, which neither ijhilosopher nor legislator has ever yet realized. Ap- 
Ijroxiniation raay be arrived at, and onght to be, and to a reasonable extent 
attained ; but sueh is the infinité variety and coniplexity which human trans- 
actions assunic, that it surpasses the ingenuity of the political economist and 
praetioal politician to foresee exactly where and how the pressure of a pro- 
posed tax will fall." 

"A System of delusive exactness should not he extracted from the very gên- 
erai language of the Fourteenth Amendment, in order to destroy metliods of 
taxation which were well kncwn when the amendniont was adopted. and 
which no one then snpposed would be disturbed." Ijouisville & Nashville R. 
R. Co. V. Bai-ber Asphalt Pav. Co., 197 U. S. 4-30, 434, 25 Sup. Ct. 46*1, 407 (49> 
!.. Kd. 810). 

"The lionest législative action of the council taises a couclusive presump- 
tlon that the benelits reccived from the imiiro^'ements will equal the charge 
imiwsed. The law présumes that the coui'.cil has made careful investigation 
beforo it acted. To say that the courts bave the right of i-eview would sub- 
stitute their discrétion for that of the I^egislature, and would praetically de- 
prive the city of the législative powers c'ouferred upon it." Morse v. West- 
port, lao Mo. 276, 28(1, 287, 37 S. W. 932, 934. 

From the facts before me, and the law, as already stated, I am unable 
to find that the board of public works and council acted arbitrarily, un- 
reasonably, and oppressively in ordering the paving of this street in the 
manner it did. We hâve not hère a business improvement upon a street 
obviously and concededly residential in its nature, nor a section of pav- 
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ing located in an uninhabited portion of the city and disconnected with 
any other street or similar improvement, as was the case in Corrigan 
V. Gage, supra. We hâve a natural extension in kind of an improve- 
ment already existing and related. 

- -[8] Neither can I find from the record that the assessment is so 
excessive, imposing a burden upon the citizen without any correspond- 
ing benefit to hinij or the community of which.he is a constituent, as 
to amount to confiscation, and to render the action of the common 
council so unreasonable and oppressive as to justify the interférence 
of this court. Proceedings in invitum are not to be upheld merely be- 
cause parties in good faith hâve performed worli or expended money 
in reliance upon their validity ; but, on the other hand, such proceed- 
ings, apparently regular, are not lightly to be set aside because of vary- 
ing opinions upon matters confided to officiai judgment and discrétion. 
Otherwise public improvements must be wholly arrested, or prosecuted 
at prohibitive cost commensurate with the risk. In the case at bar, 
fraud on the part of the city government is undisclosed in pleadings or 
proof. 

It follows that the finding must be for the défendants, and a decree 
may be entered accordingly. 



UNITED STATES v. KENDALL. 
(District Court, E. D. Loulslana, New Orléans Division. February 24, 1920.) 

Nos. 8305, 8955. 

1. Judgment ©=5760 — Fédéral corsT judgments not liens independent of 

STATUTE. 

Fédéral court .iiidgments are not liens independent of statute, as the 
mère entry oi: judgment ereated no lien at commou law. 

2. Judgment <S=»76P — î"^debal court judgment not a lien in parish of 

Orléans. 

Under Rev. St. § 967 (Comp. St. § 1608), provlding that fédéral court 
judgments shall cease to be liens in the sarae inanner as those of statei 
courts, and Civ. Code La. arts. 3321, 3322, 3388, and Code Prac. La. art. 
545, making state court judginents liens only aftér recording in the parish 
of Orléans, etc., a Judgment rendered by a fédéral court in New Orléans 
dld not, prior to August 1, 18SS, become a lien untll reoorded as required by 
the state statutes. 

3. Judgment <S=>770, 868(1) — Création or lien ob revival may be efebcted 

WITHOUT ISSUING EXECUTION. 

TJnder Civ. Code La. § 3547, providing that prescrlbed judgments may 
be revived by issulng citations, it is umieœssary that exécution issue upon 
a judgment to create a lien or to keep it alive. 

4. Equity jS=5S5 — Lâches not imputable to government. 

Lâches is not hnpuiable to the fédéral government. 

5. Limitation of actions ©=^11 (1) — Sïatute does not eun against fedebali 

OR state government. 

Statutes of limitation do not run against either the United States or 
the state of Louisiana. 

6. Judgment <S=j766 — Uneecorded judgment of fedebal court became lien 

aftbb Act Aug. 1, 18S8. 

Judgments entered by a fédéral court in Louisiana, which were not liens 
prior to August 1, 1888, because not recorded with the proper state offi- 

«gssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 



UNITED STATES V. KENDALL 127 

(263 P.) 

cers as roquired by Eev. St. 967 (Comp. St. § 160S), Clv. Code La. arts, 
3321, 3.322, 3388, and Code l'rac. La. art. 545, became liens when recorded 
vvitii the clerks of the fédéral Circuit and District Courts in tlie manner 
prescribed by Act Aug. 1, 1888. 

7. CONSTITUTIONAL LAW <g:=>48 — CONSTRUCTION OF STATUTE AQAINST INVALID- 
ITY. 

Eopeal of a statute will not be eoustnied to afCect vested rlghts. 
S. JuDGMENT <&=>753 — Lien not affected by repeal of statute. 

Act Aug. 17, 1912, repealing Act Aug. 1, 1888, J 3, making certain 
recorded fédéral court judgments liens on real estate in Ijouisiaiia, did not 
affect the lien of judgnients that had been previously recorded under the 
repealed act. 

9. JUDGMENT l©=766 WhEN FEDERAI- COURT JUDGMENTS ARE A LIEN IN LOUISI- 

ANA. 

Under lîev. St. § 9G7 (Comp. St. § ICOS), Clv. Code La. arts. 3.321, 3322,- 
3388, and Code l'rae. La. art. 545, relatlng to the lien of .iudgments, fédéral 
court judgments rendored prior to August 1, 1888, or after January 1, 1913, 
do not become liens, ur.less recorded as provided l)y the Louisiana statutes. 

10. JUDGMENT l©:=>766 FEDERAL COURT JUDGMENT LIEN WIIEN RECORDED IN 

CLEBK'S OFFICE. 

Under Act Aug. 1, 1888, fédéral court judgments recorded with the 
clerk of the Clrc-ult and District Courts at New Orléans between August 
1, 1888, and January 1, 1913, became liens on real estate in New Orléans 
owned by the judgmont debtor during that period. 

At Law. Action by the United States against Peter J. Kendall. On 
rule by Julius D. Tchopik on the clerk of the District Court to show 
cause why judgments in favor of the United States against Kendall 
should not be declared inoperative. Rule discharged. 

Solomon Wolff, of New Orléans, La., for plaintiff in rule. 
J. D. Dresner, Asst. U. S. Atty., of New Orléans, La. 
T. M. Logan Bruns, of New Orléans, La., amicus curiœ. 

FOSTER, District Judge. This is a rule by Julius D. Tchopik on 
the clerk of the District Court, contradictorily with the United States, 
through the United vStates attorney, to show cause why two judg- 
ments in favor of the United States against Peter F. Kendall should 
not be declared inoperative as liens on certain property at one time 
owned by Kendall. 

[1, 2] On February 1, 1878, and on May 14, 1881, the United States 
obtained judgments against Kendall for $1,430 and $10,304.42, re- 
spectively. It is settled that judgments of fédéral courts at law are 
not liens independent of statute, as the mère entry of judgment cre- 
ated no lien at common law. At that time the statute of the United 
States controlling the lien of a judgment was the Act of July 4, 
1840, c. 43, § 4, carried into the Revised Statutes as section 967 
(Comp. St. § 1608), reading as follows: 

"Judgments and decrees rendered in a Circuit or Di.strict Court, within any 
state, shall cease to be liens ou real estate or chattels real, in the same man- 
ner and at likc ix^riods as judgnients and decrees of the courts of such state 
cease, by law, to be liens thereon." 

Construing this, the Suprême Court held that judgments of the 
Circuit and District Courts became liens in the same manner as judg- 

©ssFor other cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 



128 263 FEDERAL REPORTER 

ments of the state courts. Cooke v. Avery, 147 U. S. 375, 13 Sup, 
Ct. 340, Zy L. Ed. 209. 

The law of Louisiana then in force, and substantially tlie same as 
now, required judgments of the state courts to be recorded in the office 
of the recorder of mortgages in the parish of Orléans and in the offices 
of the clerks of court as ex officio recorders of mortgages in other 
parts of the state, in order to become liens, or judicial mortgages, as 
they are termed in Louisiana. Civ. Code, arts. 3321, 3322, and 3388 ; 
Code of Practice, art. 545. As the judgments in favor of the United 
States were not recorded in the state office, they did not at that time 
becorae liens on any property that might hâve been owned by Kendall. 
U. S. V. Honor No. 1657, U. S. Circuit Court of Appeals, 5th Circuit 
(unreported). 

Thereafter Congress passed Act Aug. 1, 1888, 25 Stat. 357 (Comp, 
St. §§ 1606, 1607). The act reads as follows : 

Section 1: "That judginents and decrees rendered In a Circuit or District 
Court of the United States within any state sball be liens on property through- 
out such state in the same manner and to the same exteut and under the same 
conditions only as If suoh judgments and decrees had been rendered by a 
court of gênerai jurisdiction of sneli state : Provlded, that wheneYer the laws 
of any state require a judgment or decree of a state court to be registered, 
recorded, docketed, indexed, or any other thing to be done. In a particular 
manner, or in a certain office or county, or parish in the state of Louisiana, 
before a lien sball attach, this act shall be applicable therein whenever and 
only whenever the laws of such state shall authorize the judgments and de- 
crees of the United States courts to be registered, recorded, docketed, In- 
desed, or otherwise confonned to the rules and requirements relating to the 
judgments and decrees of tlie courts of ttie state." 

Section 2 : "That the clerks of the several courts of the United States shall 
prépare and Iceep In their respective ofHces complète and convenient indices 
and cross-indices of the judgnicnt records of said courts, and such indices and 
records shall at ail times be open to the inspection and examlnatlon of the 
public." 

Section 3: "Nothing herein shall be construed to require the docketlng of 
a judgment or deoree of a United States court, or tlie filing of a transeriptî 
thereof, In any state office within the same county, or parish in the state of 
Ix)uisiana, in whieh the judgment or decree is rendered, in order that such, 
Judgment or decree may be a lien on any property within such county." 

Section 3 was re-enacted by Act March 2, 1895, c. 180, 28 Stat. 
814, but without material change or adding anything to the law. It is 
unnecessary to attempt to construe the proviso of section 1, as the law 
of Louisiana, as interpreted by the Suprême Court at that time, pro- 
vided for the registration of fédéral judgments with like effect as 
state judgments. Adams v. Coons, 37 La. Ann. 305, decided April, 
1885. Subsequently the Louisiana Législature adopted Act No. 133 
of July 5, 1916, giving to fédéral judgments the same effect as state 
judgments when recorded; but it was perhaps unnecessary, in view 
of the décision in Adams v. Coons, supra. 

Upon the passage of the act of 1888 the clerks of the Circuit and 
District Courts for the Eastern District of Louisiana established judg- 
ment record books, with the proper indices and cross-indices, as re- 
quired by the act, and the two judgments against Kendall were proper- 
ly recorded therein. 
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On January 17, 1901, Kendall acqiiired a certain lot of ground and 
improvements in the city of New Orléans, which of course is coex- 
tensive with the parish of Orléans. By article 3328 of the Civil 
Code a judicial mortgage, or lien, attaches to after-acquired real prop- 
erty of the judgment debtor. 

On March 17, 1905, Kendall sold the said property to Peter J. Unter- 
einer, and later, on July 21, 1905, Untereiner sold it to Julius D. 
Tchopik, the plaintifï in rule herein. On August 17, 1912 (37 Stat. 
311), Congress repealed section 3 of the act of 1888, the repeal to take 
effect on and after January 1, 1913. 

[3-6] By article 3547 of the Civil Code, judgments in Louisiana 
prescrite by the lapse of ten years from their rendition, but any party 
in interest may hâve the judgment revived by simply issuing a citation, 
and this revival may be repeated indefinitely. Under the law of Lou- 
isiana it is not necessary that exécution should issue upon a judgment to 
create a lien, or to keep it alive. The judgments against Kendall 
were not revived, but it is elemental that lâches is not imputable to 
the government, and statutes of limitation do not run against either the 
United States or the state of Louisiana. U. S. v. Thompson, 98 
U. S. 486, 25 L. Ed. 194; Bright v. New Orléans Railways Co., 
114 La. 679, 38 South. 494. 

It is contended on behalf of plaintifï in rule that the judgments 
against Kendall were not liens, and the act of 1888 could not make 
them so. With this I do not agrée. The judgments were potential 
liens under R. S. § 967, and only required recording in the office of the 
recorder of mortgages for the parish of Orléans to becorae judicial 
mortgages under the law of Louisiana. Congress, by adopting the 
act of 1888, substituted recording in the office of the clerk of the 
Circuit Court for recording in the mortgage office in the parish of 
Orléans. 

It is évident, therefore, that the lien of the judgments in favor of 
the United States attached to and continue to burden the real estate 
purchased by Kendall in 1901, unless they hâve become void by the 
repeal of section 3 of the act of 1888. 

[7, 8] Repealing statutes are not to be construed as afifecting vested 
rights. Memphis v. U. S., 97 U. S. 293, 24 L. Ed. 920; Wabash & 
Erie Canal Co. v. Beers, 2 Black, 448, 17 L. Ed. 327; Steamship Co. 
V. Jolifife, 2 Wall. 450, 17 L. Ed. 805; Hall v. Wisconsin, 103 U. S. 
5, 26 L. Ed. 302; Society, etc., v. New Haven, 8 Wheat. 493, 5 L. 
Ed. 662. Therefore I do not think it was the intention of Congress, 
in repealing the third section of the act of 1888, to afïect judgments 
that had been properly recorded in tlae offices of the clerks of the 
fédéral courts, although the opération of the act is postponed a few 
months. Rather is it to be considered that Congress wished to draw 
the Une, on a convenient date, between judgments then in existence 
and those to be later rendered, and selected January Ist for that pur- 
pose. 

[9, 10] From a considération of this case it appears that judgments 
in the Circuit and District Courts of the United States in New Orléans 
fall into three classes: 
2G3 F.— 9 
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First. Those rendered prior to August 1, 1888, and not recorded. 
Thèse created no liens, and if the judgment debtor owned real estate, 
and title passed out of him prior to recordation, it did so unburdened 
with any lien. 

Second. Judgments recorded in the office of the clerk of the Circuit 
and District Courts of the United States at New Orléans from August 
1, 1888, until January 1, 1913. Thèse judgments are liens on any real 
estate in the city of New Orléans then owned by the judgment debtor 
or acquired by him during that period. With regard to private judg- 
ments, they prescribe in ten years from their rendition, and if not re- 
vived may be canceled in summary proceedings. With regard to judg- 
ments in favor of the United States or the state of Louisiana, they are 
imprescribable and continue to be liens on property of the judgmeni 
debtor indefinitely. 

Third. Judgments rendered after January 1, 1913, which are not 
liens unless recorded in the office of the recorder of mortgages in the 
parishes where the real estate is situate. Of course, no judgment is a 
lien on any property in the other parishes of the district unless record- 
ed in the state office. 

Considering the whole case, I must conclude that the United States 
has a lien on the property of Kendall acquired by him, as the judgments 
against him had been properly recorded in the office of the clerk of 
the Circuit Court. The property passed from him burdened with 
those liens which are valid and existing to-day. 

This is no more a hardship on plaintiff in rule than if the judgments 
had been recorded in the mortgage office. The judgment record book 
is open to the public, and the clerk is required by rule of court to issue 
certificates therefrom to the same efifect as certificates of the recorder 
of mortgages, and at less cost, if interested parties do not wish to 
examine the records personally. 

The rule- will be discharged, at mover's cost. 



TJNITED STATES v. STEENE et al. 

(District Court, N. D. New York. January 8, 1920. Supplemental Mémoran- 
dum, Januarj' 12, 1920.) 

1. War <S=3.33 — Tebmination as apfecting Espionaoe Act ; "End of wab." 

The United States dld not cease to be at war on the signing of the ar- 
mistice with Germany as respects commission- of the offenses enumerated 
In Espiouage Act June 15, 1917, tit. 1, § 3, as amended by Act May 16, 
1918, § 1 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212e). 

2. Indictment and information 'S=>125(20) — Indictment for conspiract not 

ddplicitous. 

An indictment for consplracy to violate sertion 3, tit. 1, Espionage Act 
June 15, 1917, as amended by Act May 16, 1918, § 1 (Comp. St. 1918, Comp. 
St. Ann. Supp. 1919, § 10212c) , by publishing disloyal, profane, scurrilous, 
and abusive language, helA not duplicitous becanse it charged that sucli 
language was intended to bring the form of govemment of tlie United 
States and the Constitution thereof and the military and naval forces 
thereof into contempt, contumely, and disrepute. 

«SsaPor other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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3. WAB <S=>4 PUBLISniNG and CIHCUI>ATING DEFAMATORY irATl"EB VIOLATEa 

ESPIONACF. ACT. 

ïlie publication and cii-eulation of a handbill, containing pictures and 
printed text, hild a violation ot lispionage Act ,Tune 15, 1917, tit. 1, § 3, as 
amended by Act May 10, 1918, § 1 (Oomp. St. 1918, Comp. St. Ann. Supp. 
1919, § 10212c), making it an offense when tlie United States Is at war to 
willfully utter or publish any language Intended to bring the form of gov- 
eniment or Constitution of tlie United States iuto eonteuipt or disrepute. 

Criminal prosecution by the United States against Charles W. 
Steene, Frank L. Preston, and William Hotze. On demurrer to in- 
dictment. Overruled. 

Dennis B. Lucey, U. S. Atty., of Ogdensburg, N. Y. 
Seymour Stedman, of Chicago, 111., for défendants. 

GARVIN, District Judge. Défendants hâve been indicted for con- 
spiracy to violate and for a violation of section 3 of title 1 of the Es- 
pionage Act approved June 15, 1917, and amended May 16, 1918 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c). The indict- 
ment is in three counts and charges briefly : 

First, a conspiracy to utter, publish, and distribute disloyal, profane, 
scurrilous, and abusive language about the form of government of the 
United States and the Constitution thereof, and the military and naval 
forces thereof, and language intended to bring the form of govern- 
ment of the United States and the Constitution thereof, and the mili- 
tary and naval forces thereof, into contempt, scorn, contumely, and 
disrepute, by the distribution of certain handbills which would and 
should persistently urge disloyalty against the United States govern- 
ment; as an overt act, the distribution of handbills to which référence 
will be presently made is alleged. 

The second count allèges a violation of said section 3 in the manner 
above mentioned, by the distribution of said hand bills. 

The third count sets forth that the défendants did utter, print, write, 
and publish language intending to incite and promote résistance to the 
United States and to promote the success of its enemies by distribut- 
ing the aforesaid handbills. 

The défendants pleaded not guilty, and later by permission of the 
court withdrew that plea, and hâve filed a demurrer setting forth nu- 
merous grounds of objection to the indictment, which may be sum- 
marized thus : 

(1) The handbill (or a copy thereof) is not incorporated in the body 
of each count, but appears at the end of the indictment and attached 
thereto as an exhibit. 

This objection was withdrawn during the argument, and it was 
agreed that the défendants would waive it, and would request the court 
to pass upon the sufficiency of the handbill. 

[1] (2) No offense was committed, because the United States was 
not at the time at war with the Impérial German government and the 
Austrian-Hungarian government. 

<g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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This contention cannot be sustained. The Suprême Court of the 
United States has recently held otherwise in the war-time prohibition 
cases. 

[2] (3) The first count is duplicitous. 

A careful reading of the count reveals nothing to indicate that any- 
thing but a conspiracy to commit an offense against the United States 
is charged. The offense involved is a violation of section 3 of the act, 
which violation is claimed to hâve been the resuit of language contain- 
ed in handbill. 

[3] (4) The circulation of the handbill complained of by the gov- 
ernment is not a violation of law. 

This is the real question involved. The handbills contain four pic- 
tures : One representing a man suspended by bis wrists, apparently in 
a cell, under which appears "Hung by the wrists from ceiling for 
8 Hours a Day. McNeil's Island, Washington." A second, the pic- 
ture of a man whose appearance gives the impression of one being 
brutally struck with a club; under this appears "Political Prisoners 
Beaten with a Baseball Ba at L,eavenworth Penitentiary." The third 
is that of a man chained to prison bars, under which is "Chained to the 
Bars 8 Hours a Day for Two Weeks on Bread and Water." The last 
is a représentation of a man, barefoot, stripped to the waist, being 
lifted off his f eet by a rope around his neck, which runs up over a beam 
and back into the hands of a man who stands near him, who is pulling 
it. This man who holds the rope, wears the style of hat common in 
the army. Near by is another man, with pistol in belt and wearing a 
similar hat, who is kicking the hapless victim. This is described as 
"Punishment of a Conscientious Objector in Disciplinary Barracks." 
Thèse pictures appear in the four corners. The handbill is as fol- 
lows : 

"Attend the Mass Meeting, Moose Hall 235 East Genesee Street Friday, 
Xovember 21 8 :00 P. M. To Protest Against Thèse Atrocitles and Voice the 
FoUowing Deniiiud: Mr. Président — Let our people f;o. American Cltlzens, 
charged with no crime against persous or property and guilty only of ex- 
pressing their political, industrlal aud religions beliefs, are subjected to 
thèse tortures in your x)risons. Thèse l>eople were convicted in violation of! the 
spii'it of the Déclaration of Independence and the Constitution of the United 
States. Their conviction was made possilile only hy the war hysteria pre- 
vailing at that time. Whatevor justification those conditions gave no long- 
er exists. The war is over. No justification exists, or ever did exist, for thèse 
brutal and inhuman tortures inflicted on defenseless victiins by your agents 
and représentatives. In the name of Liberty and Ju.stice we demand the 
lelease of ail prisoners whose allegcd crimes consisted In the peaceable ex- 
pression and maintenance of their political opinions, industrlal activities or 
religiotvs beliefs. Corne to the jneeting. Everybtxly Invlted to ,Toin in the 
abo^'e Demand George R. Kirkiiatrick will lecture on Political Prisoners in 
America Under the Auspices of the Socialist Party Admission 25 ctnits." 

The Espionage Act — so called — supra, provides in part that — 

"Whoe^'er, when the United States Is at war, shall willfully iitter, prlnt, 
Write, or publish any dislbyal, profane, scurrllous, or abusive language about 
the form of government of the United States, or the Constitution of the Unit- 
ed States, or the milltary or naval forces of the United States, or the flag of 
the United States, or the nniform of the army or navy of the United States, 
or any language inteuded to bring the form of government of the United 
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States, or the Constitution of tJie United States, or tlie niilitary or naval 
torcc^s ot tlie United States, or tlio tlag ot tliu United States, or tiie uniiorni 
ot the army or navy of the United States, into contemiit, scorn, cohtuniely, or 
disrepllte, or sluill ViilliuDy utter, iiriut, write, or iiublisli auy language In- 
tended to incite, provoke, or encourage résistance to the United States, or to 
promote the cause of its enemies, * * * ghall be punlshed by a Une of uot 
iiiore than $10,000 or iiui^risonm'ent t'or not more than tweuty years, or both." 

It will be observée! that thèse provisions go mtich further than the 
Ijreceding portion of the section, which is designed to prevent any act 
openly directed against the successftil conduct of the war by the United 
States. The provisions hère involved are obviously for tlie purpose of 
preventing the sort of abuse of the form of government which, liarm- 
less in itseif, thotigh usually not the utterance of those who beheve in 
our national institutions, is calculated to inflame and arouse the ig- 
norant and vicious to an actual attempt to bring about open disloyalty. 
The constitutional guaranty of free speech is unafïected by the conclu- 
sion that the pamphlet or handbill involved, rendered conspicuous 
by the pictures described (which are entirely unnecessary to announce 
a mass meeting), niust be taken to mean that the form of government 
of the United States and the Constitution upon which it rests hâve 
proved inadéquate to secure justice for American citizens, who hâve 
been not only unjustly convicted (the insinuation is clear that they hâve 
been convicted of no offense whatever), but during incarcération hâve 
been subjected to most inhuman tortin-es. Such an allégation, made 
during a period of war, when loyalty is to a great extent predicated 
upon belief that the form of government of the United States rests 
upon liberty and justice, is calculated to bring into disrepute the form 
of government and its Constitution, under which such conditions could 
exist, and likewise its military forces, whose members are responsible 
for the brutalities portrayed in the last-described picture. 

When a mass meeting is assembled as a resuit of an invitation of this 
character, we may expect that résistance to the United States itseif 
will follow, if the meeting is addressed in the manner outlined by the 
cal!, and that the demand upon the Président to "Let our people go" 
will be followed by such action during and after the meeting as in- 
dicates a contempt for the Constitution and for the form of government 
which will not grant the demand so made. That the utterance be an 
open attack on the form of government or Constitution is not neces- 
sary. Indeed, the care with which the pamphlet seems to bave been 
written suggests the désire to accomplish the resuit forbidden by the 
act without incurring the penalty involved in a violation. But, even 
if this was meant as a mère annouticement of a public meeting, its 
form was well calculated to bave the efïect of arousing the contempt, 
scorn, contumely, and disrepute which Congress sought to prevent, 
and under the well-settled principle that one is presumed to intend the 
natural conséquences of bis act the indictment charges a crime. 

Demurrer overruled. 

Supplemental Mémorandum. 

After the foregoing opinion was filed, counsel for the défendants 
suggested that the use of the word "calculated" therein resulted in the 
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judicial détermination that that is a crime which is merely "calculat- 
ed to"— i. e., "might" — ^have an effect forbidden by law, and which is 
in fact not prohibited by the statute; Congress having purposely, af- 
ter careful considération, omitted "calculated," meaning "may" or 
"might," from the act as passed. The word in question appears in the 
opinion three times. When first used it is synonymous witli "intend- 
ed." Where it appears elsewhere, it is used to convey, not a meaning 
of doubt, but of such degree of certainty as is humanly possible in de- 
termining what effect upon Others acts or utterances will hâve. It is as 
though the court had said "must inevitably" instead of "is calculated 
to," and "is of a character which will" instead of "was well calculat- 
ed to." 



A. M. HOLTEK HAEDWARE 00. et al. v. BOYLE et al. 
(District Court, D. Montaua. January 13, 1020.) 
No. 149. 

1. CONSTITUTIONAL LAW <®=298(1) StATB STATUTE BEGULATING COMMERCIAL 

l'RICES VOID. 

Act Mont. Aug. 11, 1919 (Laws Ex. Sess. 1919, c, 21), crenting îi state 
trade commission, witli iiower to regulate priées and profits, includlng 
tliose In ordinary mercantile business, held unconstitutional and void, as 
depriving persons atïected of their property without due process of law. 

2. OONSTITUTIONAL LAW !©=345 CONSTITUTIONALITY 18 QUESTION FOR THE 

COURTS. 

Whether, in view of the Constitution, législation in exercise of a state's 
police power is a new application of old and recognized prineiples, or Is 
the création of a new and répugnant prineiple, is in final détermination 
for the courts. 

In Equity. Suit by the A. M. Holter Hardware Company and 
others against Daniel Boyle and others. Decree for complainants. 

Gunn, Rasch and Hall, of Helena, Mont., and Johnston and Cole- 
man, of Billings, Mont., for plaintifïs. 

S. C. Ford, of Helena, Mont., Otto A. Gerth, of Great Falls, Mont., 
and E. G. Toomey, of Helena, Mont., for défendants. 

BOURQUIN, District Judge. This is a conventional suit to restrain 
enforcement of state législation which providés for a trade commis- 
sion to regulate business, and when and where it pleaseth to "establish 
maximum priées or a reasonable margin of profit" in respect to ail 
commodities, and, curiously enough, burial lots in cemeteries for gain. 
The usual défenses of state immunity from suit, prématuré action, and 
adéquate remedy at law are foreclosed by familiar décisions of the 
Suprême Court. 

[1] Plaintififs' principal and determinative contention is that légis- 
lative régulation of priées in ordinary mercantile business is répugnant 
to the due process clause of the Fourteenth Amendment. At the out- 
set défendants note that the enactmertt is of August 11, 1919 (Laws 
Ex. Sess. 1919, c. 21), by an extraordinary législative session to meet a 

<gz=jFor other cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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drouth emergency, and that it includes a déclaration that it is an 
emergency law, immediately necessary for public health, peace, and 
saf ety. They allège that it is supported by public opinion and prevail- 
ing morality, and that ail this, in connection with the war and its 
conséquences in respect to production, supplies, demand, priées, and 
abuses, renders conclusive upon the courts the législative judgment 
that the situation is one subject to the principle of législative price 
régulation consistent with the Fourteenth Amendaient. 

If this were so, the inaliénable rights guaranteed by the Constitu- 
tion would be at the mercy of Législatures. Fundamental rights are 
independent of législative will, and no législative déclaration can fore- 
close inquiry whether or not they are infringed by législative enact- 
nient. Emergency, opinion, morality, changes wrought by time and 
circumstances, often justify exercise of powers that Législatures hâve; 
but they create no new powers. It is true the Constitution is not a 
barrier to changes in state policy and law to suit new circumstances 
and conditions, not a barrier to new application of its principles ; but 
it does oppose ail changes that would avoid or supplant its principles 
with others, however calculated to suit the needs of the hour and the 
temper of the times. Its generic terms open always to include newly 
created species. See Merrick v. Holsey & Co., 242 U. S. 587, 37 
Sup. Ct. 227, 61 L. Ed. 498. Hence public opinion, prevailing moral- 
ity, emergencies, may warrant denouncement as a crime to-day what 
was lawful yesterday; may do in behalf of public welfare to-day 
what could not be donc yesterday; may regulate a business or em- 
ployment to-day that could not be yesterday. 

[2] Whether, in view of the Constitution, législation in exercise 
of a state's police power (which is nothing mysterious, but only an- 
other name for the state's power of self-government) is of a newly 
created species, or is of a new genus, is a new application of old prin- 
ciples, or is création of a new and répugnant principle, is in final dé- 
termination for the courts. See Hamilton v. Warehouse Ce, 251 

U. S. 146, AO Sup. Ct. 106, 64 L. Ed. , Dec. 15, 1919; Wilson v. 

New, 243 U. S. 348, 37 Sup. Ct. 298, 61 L. Ed. 755, L. R. A. 1917E, 
938, Ann. Cas. 1918A, 1024; Buchanan v. Warley, 245 U. S. 70, 38 
Sup. Ct. 16, 62 L. Ed. 149, L. R. A. 1918C, 210, Ann. Cas. 1918A, 
1201; Adams v. Tanner, 244 U. S. 591, 37 Sup. Ct. 662, 61 L. Ed. 
1336, L. R. A. 1917F, 1163. Ann. Cas. 1917D, 973; Los Angeles v. 
Corporation, 251 U. S. 32, 40 Sup. Ct. 76, 64 L. Ed. , Dec. 8, 1919. 

Législative régulation of priées in business and employments that 
are of public interest, concern, and conséquences is consistent with 
the Fourteenth Amendment. Like régulation in ordinary mercantile 
business and ordinary employments, ail of which are purely privale, 
is répugnant to said amendment. Time and circumstances may con- 
vert some of the latter into the former — so change their character 
and incidents that from purely private they are transformed into 
those of public interest, concern, and conséquence. When this oc- 
curs, they become subject to législative price régulation, a new species 
of the gênera of business of public interest, a new application of the 
old principle of régulation. 
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In the instant suit emergencies, public opinion, prevaillng morality, 
war and its conséquences, and législative fiât hâve not transformed 
ordinary mercantile business into business of public interest. Despite 
them, the' character and incidents of ordinary mercantile business 
remain unchanged. It is still open to and followed by many persons, 
rather than by a few, ranging from push carts, through ail grada- 
tions, to mail-order emporiums, indepéndent and in compétition, 
wherein are constant new adventurers, some succeeding, some failing, 
and equally constant passing of the old, affording extensive choice 
to the purchasing public. Its transactions are indepéndent, individual, 
and of no material conséquence to any One, save to the seller and buyer 
in each thereof, and upon whom alone the effects fall. It remains 
purely private in character and incidents. 

In defining what business is of public interest, concern, and con- 
séquence, and accordingly subject to législative price régulation, the 
Suprême Court says it can be best explained by examples, and cites 
public utilities, insurance, and grain storage, and applies the principle 
to wages in public utilities and to wages of women and minors. It 
further says that, though there is some public interest in every person 
and in their every transaction, this is not the public interest in respect 
to wbich alone there is législative power to regulate priées ; that this 
latter public interest exists onh^ when it is a "broad and definite public 
interest," arising by reàson of the nature of the business, wherein 
its proper conduct concerns more than the parties to any single trans- 
action, wherein by reason of peculiar circumstances the business sus- 
tains such relation to the public that they are affected by its consé- 
quences-^— in ail, in marked contrast to ordinary mercantile business 
and ordjnarv employment. See German Alliance, etc., Co. v. Kansas, 
233 U. S. 406,: 34 Sup. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189. 

From Munn v. Illinois, 94 U. vS. 113, 24 L. Ed. 77, to Wilson v. 
New, 243 U. S. 347, 37 Sup. Ct. 298, 61 L. Ed. 755, L. R. A. 191 7E, 
938, Ann. Cas. 1918A, 10.24, the Suprême Court has maintained that 
législative price régulation in business of public interest is reasonable 
and consistent with the Eourteenth Amendment, and that the like régu- 
lation in ordinary mercantile business is unreasonable and répugnant 
to said amendment. The latter, but not the former, unreasonably 
interfères with right to follow any ordinary calling, to contract, to 
bargain, and so deprives of liberty and pro])erty without due process 
of law. In every case upholding price régulation, it is because the 
court or its majority was persuaded the business was not ordinary 
mercantile business, but was of public interest. And it is emphasized 
that in every case the justices were unanimous that price régulation 
in ordinary mercantile business is void. See, also. Terminal Co. v. 
Kutz et al., 241 U. S. -256, 36 Sup. Ct. 583, 60 L. Ed. 984, Ann. 
Cas. 1916D, 765; Chesapeake, etc., Co. v. Manning, 180 U. S. 247, 
22 Sup. Ct. 881, 46 L. Ed. 1144; Stettler v. O'Hara, 243 U. S. 629, 
2,7 Sup. Ct. 475, 61 L. Ed. 937. 

That before the Révolution price régulation in ordinary mercantile 
business and employment was common in England, and in the Ameri- 
can colonies to less extent, is not persuasive it is valid now, but rather 
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the contrary. The "due process" clause in Magna Qiarta does not 
deter Parliament (a continuous constitutional convention) from any 
enactment it believes will obviate or withstand rébellion. So was it 
in the colonies. But the Révolution was to and did establish a différent 
System of government. American Constitutions distributed, balanced, 
and checked power otherwise than in England, to suit différent people, 
land, institutions, and ideals. From their inception it has been as- 
sumed and accepted doctrine that by state Constitutions the people 
reserved to themselves the power to regtdate prices in ordinary busi- 
ness and employment, and that by the Fourteenth Amendment they 
suspended the power so long as the "due process" clause endures. 
Their circumstances, conditions, character, disposition, ideals, and the 
times prompted them to accept the principle of free and unrestricted 
bargaining. 

This construction of Constitutions is virtually a ruie of property and 
a principle of government, not to be changed by Législatures or courts 
in any circumstances, but only by the people by constitutional amend- 
ment. That other Législatures and Congress, during the war enacted 
like laws, demonstrates that Montana's Législature does not .stand 
alone, but no more. It may be observed Congress proceeds under the 
war power, which is also subject to constitutional Hmitations, subject 
to the "due process" clause of the Fifth Amendment. Hamilton v. 
Warehouse Co., supra. 

It may be further observed that, however it might be if the enact- 
ment was limited to the prime necessities and was a war measure, it is 
inconceivable that its all-embracing provisions, now when the war is 
over, save as a fiction perpetuating rather dictatorial powers, are neces- 
sary to public health, peace, and safety. It ranges from the street 
corner vendor of popcorn and bananas to the merchant prince, from 
coal to diamonds, from the babe's first swaddling band and cradle to 
the aged man's shroud, bis coffin, and bis grave. Trifles, necessities, 
luxuries — ail are within its scope. As a whole the enactment would 
accomplish a complète reversai of the American System of business 
économies that has prevailed from the nation's birth. True, there is 
no fédéral control over any state in the niatter of économie théories it 
will pursue, provided not counter to constitutional limitations. But 
that involved herein goes beyond économies, and virtually invades and 
changes the methods, if not the System, of government. Who will 
question the wisdom of the Constitution that this shall not be doue, 
save by three-fourths of the states in concert? 

Mindful of the familiar principles that control fédéral courts in 
considération of the constitutionality of state législation, it is be- 
lieved the enactment at bar is within the inhibition of the Fourteenth 
Amendment, and it is so determined. If there be any décision, by a 
court of last resort, contrary hereto, it has not been cited and is 
unknown. The Bakers' Bread Cases — Mobile v. Yuille, 3 Ala. 140, 36 
Am. Dec. 441 ; Guillotte v. New Orléans, 12 La. Ann. 432— -do not 
take account of the constitutional provisions hère involved. 

A permanent injunction will issue. Decree accordingly. 
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In re KASS. 

In re HOLLAND. 

(District Court, E. D. New York. October 17, 1916.) 

1. BaKKRUPTCY ©=3386 ^iNSUFFIClENOr OP PETITION TO VACATE COMPOSITION. 

l'etition of a creditor, tiled IS months after oiîer of a composition, and 
noarly montiis after its confirmation witliout opposition, and after con- 
sidérable dividends liad been paid to ore<lltors, based on inforination al- 
leged to liave been since obtuiucd by petitloiier, but which states only con- 
oluslons, and no inaterial spécifie facts, and Is verified only on Infoririation 
and bellef, held insufilcient to warrant vacation of the composition. 

2. Bankuuptcy <g=538<3 — Représentations of value or assets by receiveb 

NOT DINDING ON BANKRUPT OE ESTATE. 

As resyiects alle^ed fraud by bilnknipt bank In proouring acceptance 
of composition offer, représentations by a state superintendent of banks 
or of a receiver as to tlie value of a bankrupt's assets are not bindlnj? upon 
bankrupt or liis estate, and therefore, if false, aftord no légal ground for 
vacating the composition. 

3. Bankbuptcy <g=>386 — Grounds for vacation of composition. 

Under a plan of composition by whieh bankrupt was re<iuired to tum 
over ail his property, eonsisting largely of real estate, to a corporation 
organized to llquidate the sarae for benefit of his creditors, to avoid sacri- 
fice incident to forced sales, overvaluation by bankrupt or others, or 
even attempted concealment of assets, affords no ground for vacation of 
the composition. 

In Bankruptcy. In the matter of Abraham L,. Kass, alleged bank- 
rupt. On motion to dismiss pétition of Joseph Holland to vacate com- 
position. Motion granted. 

Feltenstein & Rosenstein, of New York City, for the motion. 
Isidor Sachs, of New^ York City, for petitioner. 

VËEDER, District Judge. This is a motion in the nature of a de- 
murrer on behalf of the alleged bankrupt to dismiss a pétition filed 
July 20, 1916, by one Joseph Holland, a creditor, to set aside the com- 
position effected in this case by a decree of confirmation dated Jan- 
uary 20, 1916. 

It should be recalled that an involuntary pétition in bankruptcy was 
filed in this case on December 1, 1914. The alleged bankrupt's bank- 
ing business was then in the possession of the state hanking department. 
On April 26th, Eugène Eamb Richards, the state superintendent of 
banks, was appointed receiver. The schedules filed by the alleged 
bankrupt showed liabilities of apprOximately $1,500,000 owing to some 
15,000 creditors. The assets, eonsisting very largely of investments in 
real estate, were scheduled at a book value of some $300,000 in excess 
of the liabilities. It was realized by ail concerned that the forced sale 
in bankruptcy of such assets would involve a ruthless sacrifice. Con- 
sequently, when, early in 1915, the alleged bankrupt offered a composi- 
tion, this course met with entire approval. The considération of the 
proposai was subjected to the most careful considération, extending 
over a long period of time. The composition oiïer as finally made pro- 
vided for the turning over of ail the alleged bankrupt's assets to a 

®=»Por other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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corporation to be formed, the issue of participation certificates of in- 
terest to ail creditors, the graduai liquidation over a period of three 
years by such corporation of the assets, the graduai payment by install- 
ments of the participation certificates, and, upon the payment in full of 
ail liabilities, the transfer of the remaining assets to the alleged bank- 
rupt. At the hearing on the composition ofifer before the référée, on 
June 4, 1915, no creditor voted against the composition. At the hear- 
ing before the court on motion to confirm the composition, Septeraber 
17th, there was no opposition. The decree of confirmation was signed 
January 20, 1916, after exhaustive considération of every détail. The 
Depositors' Assets Corporation immediately took over the assets pur- 
suant to the composition, and has since administered its trust in accord- 
ance with the final decree. Three installment payments, aggregating 
35 per cent., and representing an expenditure of nearly $500,000, hâve 
already been paid. 

The pétition to vacate the composition allèges, first, that on October 
30, 1914, and at various times thereafter, Eugène Lamb Richards, as 
superintendent of hanks and later as receiver of the estate of the al- 
leged bankrupt, and Irving V. Scott, a bank examiner in the employ 
of the superintendent of banks and later of the receiver, falsely rep- 
resented that the value of the assets of the alleged bankrupt was in ex- 
cess of bis liabilities ; second, "that said alleged bankrupt, in the sched- 
ules of his assets filed herein, omitted therefrom and concealed certain 
assets belonging to him, misstated the value of his real estate, and made 
false oath to said schedules." The petitioner then allèges that he ac- 
cepted the composition offer in reliance upon such statements and rep- 
résentations, of the falsity of which he was ignorant at the tinie of the 
acceptance and confirmation of the composition, such knowledge having 
been acquired subséquent thereto. 

I am of opinion that the pétition is whoUy insufificient to raise an is- 
sue, and that the motion to dismiss should accordingly be granted, 
upon the following grounds : 

[1] Although the petitioner bases his claim to relief upon knowl- 
edge which he says came to him subséquent to the confirmation of the 
composition, he states no f acts within his own knowledge, but simply 
vérifies the pétition upon information and belief. Indeed, the pétition 
throughout is barren of spécifie allégation of material facts. The pe- 
titioner allèges that he learned of the falsity of the "représentations, 
statements, and descriptions," on which he relies, subséquent to the 
acceptance and confirmation of said composition. The acceptance and 
the decree of confirmation were more than 7 months apart. The péti- 
tion to vacate the composition was filed on the last day of the 6 months 
period of limitation allowed by the Bankruptcy Act (Comp. St. §§ 9585- 
9656). The lapse of 13 months requires an allégation of fact, not a 
conclusion. In a matter of this kind a creditor is bound to move at 
oîice; otherwise, he is barred by his own lâches. Yet the petitioner 
nowhere states when he learned of the falsity of the représentations. 

[2] The allégations of the pétition with respect to représentations 
made by Eugène Lamb Richards, as superintendent of banks or as 
receiver, and by his employé, Irving V. Scott, state no légal grounds 
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for the relief songht. A créditer may not rely upon such représenta- 
tions ; they do not bind the estatt. Statements by the alleged bankrupt 
donbtiess stand upon a différent footing ; but as to him, it is to be ob- 
served, the allégation is mevely that he "misstated the value of bis reaJ 
estate." It is not alleged that he did so knowingly, willfully, or îiaud- 
ulently. 

[3] Even if the alleged bankrupt had been charged with making the 
représentations alleged to bave been made by Richards and Scott, the 
following considérations would still apply to ail of them : The repré- 
sentation said to bave been made was ^at the assets were overvalued. 
The materiality of this is not apparent in a composition, not for a defi- 
nite percentage of payment, but where the alleged bankrupt turned over 
ail bis property. The creditors get ail the property he had, whatever 
its value. They could get no more in any event. The value of a mul- 
titude of separate parcels of real estate is, moreover, necessarily a 
matter of opinion. The value fluctuâtes, and may bave been greater 
at the time when the composition was accepted and confirmed than it 
is now. Its actual value at a given time can be ascertained only by 
sale, and the practical resuit dépends, of course, upon the skill with 
which the sale is managed. The petitioner asserts that the assets do 
nôt equal the liabilities. That is merely an expresssion of opinion on 
his part. The fact can be ascertained only by the resuit of their dis- 
position. The petitioner's major premise is assumed. Whatever the 
value of the assets may hâve been on January 20th, their aggregate 
value now, or when disposed of gradually over the period prescribed 
in the final decree of confirmation, may be in excess of the liabilities. 

There remains only the allégation that the "alleged bankrupt, in the 
schedule of his assets filed herein, omitted therefrom and concealed 
certain assets belonging to him" ; for the final clause of the ninth par- 
agraph, "and made false oath to said schedules," obviously relates to 
the particulars theretofore specified. This vague and gênerai alléga- 
tion is wholly insufficient. So far as it concems the alleged bankrupt, 
it is in efïect an objection to his discharge. The strict rules applicable 
to spécifications of objection to discharge apply. There must be spé- 
cifie averments of fact. Yet this pétition fails to state a single par- 
ticular concerning the nature, extent, or value of any asset which bas 
been concealed. 

So far as the allégation with respect to concealment of assets con- 
cerns the estate, it may be pointed out that the decree confirming the 
composition expressly provides (in accordance with a provision of 
the composition ofifer) that the Depositors' Assets Corporation there- 
by became subrogated to and fully and completely vested with ail the 
rights and remédies of a trustée in bankruptcy for the recovery of any 
assets of the alleged bankrupt. If the petitioner bas knowdedge of any 
concealment of assets, he need only communicate the f acts to the De- 
positors' Assets Corporation to bring about proceedings for their re- 
covery. It is therefore unnecessary, for any practical purpose, to va- 
cate the proceedings heretofore taken, to go over the same ground 
âgain, to deplete the assets by the duplication of administration expens- 
ès; and finally sacrifice the remaining assets at forced sale. 

The motion to dismiss the pétition is granted. 
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UNITED STATES v, KIKSEL. 
(District Court, W. D. Washington, N. D. December 10, 1918.) 

No. 4378. 

1. Intoxicating liquors <S=>134 — Régulations prohibiting sale of liq- 

UOR WITIIIN CAMP ZONES. 

Under Sélective Service Act, § 12 (Comp. St. § 2019a), autliorixing the 
Président to malie régulations governiiig prohibition of "ulcoliolic liq- 
uors" in or near niilitary camps, and prohibiting sale of "intoxicating or 
spirituous liquors" at any camp, and any "intoxicating liquors, includ- 
ing heer, aie, or v^ine," to soldiers in uniform, régulations made by the 
Président caniiot be hroader than the statute, and cannot extend the 
scope of the prohibition beyond the articles comprehended vcithin the 
terms used in the act. 

2. Intoxicating liquors ©=3l34 — "Alcoholic liquoe;" "intoxicating 

OB SPIBITUOUB liquors;" "intoxicating LIQUOK INCLUDINQ BEER, ALE, 
OR WINE." 

The terms "alcoholic liquors," "intoxicating or spirituous liquors," and 
"intoxicating liquors, including béer, aie, or wine" are used as synony- 
mous terms in Sélective Sen-ice Act, § 12 (Corap. St. § 2019a), prohibit- 
ing sale of such liquors to menibers of the military forces while in uni- 
form. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Alcoholic Liquor.] 

3. Intoxicating liquors ©=5216 — Information for selling liquor near 

CAMP. 

Information charging sale of "alcoholic liquor," labeled and denominated 
"Newbro's Herpicide," within the prohibited zone around a military camp, 
held sufiicient ; whether the article sold was within the prohibition being 
a matter of proof. 

Criminal prosecution by the United States against W. S. Kinsel, On 
•demurrer to information. Overruled. 

Robt. C. Saunders, U. S. Atty., of Seattle, Wash. 
Ryan & Desmond, of Seattle, Wash., for défendant. 

NETERER, District Judge. The défendant is charged with violat- 
ing the régulation promulgated by the Président, dated June 27, 1918, 
under section 12 of the Sélective Service Act (Act May 18, 1917, c. 15, 
40 Stat. 82 [Comp. St. § 2019a]), by which a zone is created in which 
the sale of alcoholic liquors is prohibited. He is charged with selling 
to Thomas L. Cassidy, a private in the military forces of the United 
States, certain "alcoholic liquor," to wit, about one pint labeled and de- 
nominated "Newbro's Herpiclde." The défendant has demurred to the 
information on the ground that it does not allège facts sufficient to con- 
stitute a crime. 

The défendant contends that Webster's New International Diction- 
ary, 1915, defines "herpès" as : 

"Any of varions and acute inflaramatory affections of tlie sliin and mucous 
membrane, cliaracterizod by the formation of clusters of the vesicles, whicli 
hâve a tendency to creep or spread from one part to another. Herpès is a 
generic term a,pplied (with a qualifier indicating the form or part afllected) 
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formerly to numerous dissimilar dlseases, inclucling eczéma, lichen, psoriasis, 
and ringworm." 
"Cide. * * * Signifying lîiller or destroyer, as fratricide, microbicide." 

That the label set out in the information, tipon tlie bottle, not being' 
enumerated in the statiitory définition, but is, per se, based upon the 
thought that it could be used as a beverage, and no spécifie allé- 
gations appearing that it is capable of such use, the information is 
fatally def ective. 

[1] Section 12 of the Sélective Service Act provides that the Prési- 
dent may make régulations governing the "prohibition of alcoholic 
liquors" in or near military camps, and to the officers and enlisted men ; 
also ;prohibits the sale of "intoxicating" or "spirituous" liquors to any 
military station, etc., and makes it unlawful to sell intoxicating liquor, 
including béer, aie, or wine, "to any officer or member of the military 
forces while in uniform," except as provided. The régulations of the 
Président creating certain zones, prohibit the sale within such zones of 
any "alcoholic liquor, including béer, aie, or wine, either alone or with 
any other article." 

[2] The terms "alcoholic liquor," "intoxicating or spirituous liq- 
uor," "intoxicating liquor, including béer, aie, or wine," are used in 
section 12 as synonymous terms. The executive order penalizing the 
sale of "alcoholic liquors, including béer, aie, or wine, either alone or 
with any other article," authorized by section 12, can hâve no broader 
scope than the authority upon which it is predicated. The phrase, 
"either alone or with any other article," cannot extend the scope of 
the order beyond the enumerated articles comprehended within the 
prohibitive authority. Under the doctrine of ejusdem generis, this 
phrase, if included within the power conferred would hâve to be held. 
to refer to the preceding enumerated articles. With this conclusion, 
the intent of Congress and of the executive order, I think, is clear. 

[3] The discussion of a somewhat similar issue by Justice Brewer, 
while a member of the Suprême Court of Kansas, in the Intoxicating 
Liquor Cases, 25 Kan. 751, 37 Ara. Rep. 284, is very enlightening. The 
Kansas statute (Laws 1881, c. 128) read; 

"Ail liquors mentioned in section 1 of this act, and ail otlter liquors or 
mixtures thereof, by wliatever nume called, that will produce Intoxication, 
shall be considered and held to be intoxicating liquors within the meaning of 
this act." 

The scope of this act was unlimited. Ivimitations, as observed, are- 
placed in section 12. Justice Brewer (25 Kan. at page 767, 37 Am. Rep. 
at page 293) said: 

"If the compound or préparation be such that the distinctiye character and 

etfect of iLito.vicîilius; li<iuor iii'c «one, that its uwe as an inroxicating beverage is 
practically impossible hy reasoii of the other ingrédients, it is not within the 
statute." 

Again, on the same page : 

"Intoxicating liquors, or mixtures thereof. This, reasonably construed, 
means liquors which will intoxlcate, and which are conimonly used as bev- 
erages for such purposes, and also any mixtures of such liquors as, re- 
taining their intoxicating qualities, it may fairly be presumed may be used 
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as a beverage and become a substitute for the ordinary Intoxlcatlng drinks. 
Whether any partlcular compound or préparation of thls class is within or 
without the statut© Is a question of fact, to be established by the testimony 
and determlned by the jury. The courts may not say as a matter of law 
that the présence of a certain per cent of alcohol brings the compound within 
the prohibition, or that any particular ingrédient does or does not destroy 
the intoxlcatlng qualities of the alcohol, or prevent it from ever becomlns, 
an Intoxlcatlng beverage. Of course, the larger the per cent, of alcohol and 
the more potent the other Ingrédients, the more probably does It fall within or 
without the statute; but in each case the question is one of fact, and to be 
gettled as other questions of fact" 

This expression was provoked by a statute denouncing liquor or 
"mixtures thereof." The settled doctrine, I think, is that, when the 
intoxicating or alcoholic character of a beverage will be judicially 
noticed, spécial allégations are not necessary, or if the beverage falls 
within the statutory enumeration of classes denounced. 

The information in the instant case charges the sale of "alcoholic 
liquor," using the express language of the statute, and that is sufficient. 
The label on the bottle can hâve no controlling force. Whether the 
contents of the bottle are "alcoholic liquor," or merely a compound con- 
taining alcohol, wherein the distinctive character and efïect of "al- 
coholic liquor" are absent, is a matter of proof. 

The information upon its face is sufficient. The demurrer is over- 
ruled. 



In re ELLIOTT. 
(District Court, S. D. Texas. February 12, 1920.) 

1. Amens <®=368 — ^Appucant fob natukalization, ketubnin» to this cottn- 

tby in 1913, must file cebtificate of arrivai,. 

An alien coming to the TJnlted States in 1S82, but thereafter living for 
17 years in Mexico, where he registered at the British consulate as a 
Brltlsh subject, and returning to the United States in 1013, must file a 
certificate of arrivai with his pétition for naturalizatlon, as required by 
Aet June 29, 1906, S 4, subd. 2, par. 4 (Corap. St. § 4352), In the case of 
aliens arriving in the United States after the passage of that act 

2. Aliens ®=56S— Filino of cektificate of areival by applioant fob nat- 

tthallzation 18 jurisdictionai,. 

The flling of a certificate of arrivai by one applying for naturalizatlon 
under Act June 29, 1906, § 4 (Comp. St. § 4352), la compulsory and juria- 
dictioual. 

3. Aliens "©=68 — Natdralization Act is not concebned with incidental 

ABRIVALS in THE COUNTRT, BCT WITH THOSE! UADE BASIS FOB CLAIM OF CITI- 
ZENSHIP. 

Act June 29, 1906, § 4 (Comp. St § 4352), requlrlng the fillng of a certifl- 
cate of arrivai by applieants for naturalizatlon arriving in the country 
subséquent to its passage is not concemed with arrivais which are mere- 
ly Incidental to passage through the country, but only with those arri- 
vais made the basls of a clalm to citlzenship. 

Application by I>r. Richard Christopher EUiott for naturalizatlon. 
On final hearing. Pétition dismissed. 

M. H. Anthoni, of San Antonio, Tex., Naturalizatlon Examiner, for 
the United States. 

^s>For oUier cases see Bame toplc & KEY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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HUTCHESON, District Judge. In this cause the pétition shows the 
applicant was born on January 22, 1870, in Ireland ; that he emigrated 
from Ireland in 1882, arriving in the United States during the same 
year ; that he is a résident of San Diego, Duval county, state of Texas, 
in the Southern district, Corpus Christi division ; and that he has re- 
sided continuously in the United States, in the state of Texas, since Sep- 
tember 14, 1913. 

[1] The petitioner is properly vouched for as to witnesses, as to 
character, and as to résidence ; but his pétition is not supported by the 
certificate of landing required by the fourth paragraph of the second 
subdivision of section 4 of the Act of June 29, 1906 (Comp. St. § 4352). 
The want of this certificate is the ground of the government's objection 
to the admission of Dr. Elliott; the government contending that pe- 
titioner arrived in the United States after the passage of that act, and 
the petitioner contending that he arrived bef ore. 

If the government's contention is correct, then under the authority 
of United Statesv. Ness, 245 U. S. 319, 38 Sup. Ct. 118, 62 U. Ed. 321, 
petitioner's application must be denied. The évidence on this point 
shows that Dr. Elliott emigrated frora Ireland in 1882, arriving in the 
United States in the same year, and that he continued to réside hère 
until 1896, without, however, making a déclaration of intention, or tak- 
ing any steps to become a citizen ; that in 1896 he left the United States 
for Mexico, where until 1913 he maintained his home and engaged in 
the practice of medicine. In 1913 he returned to the United States, 
since which date he has resided hère continuously, has made his décla- 
ration of intention, and stands before this court in ail respects quali- 
fîed, if a certificate of arrivai is not a requisite to his pétition. 

Dtiring the period of his résidence in Mexico he owned property in 
the United States, his daughter vi^as educated hère, he came to and from 
the States with some frequency, and his wife made fréquent protracted 
visits hère. He calls attention to the f act that he had served as a sort 
of consular agent for the United States during part of the time he lived 
in Mexico, and on one or two occasions was instrumental in saving the 
lives of American citizens. The proof, however, further shows that 
about the year 1910 he registered at the British consulate, at Monterey, 
Nuevo Léon, Mexico, as a British subject. 

Under thèse facts petitioner asserts that a certificate of arrivai is not 
necessary in his case, because within the meaning of the act he arrived 
in 1882, and not in 1913, This contention I think both the statute and 
the reasons which underHe citizenship proceedings négative. Broadly 
speaking, three things are requisite for the conferring of citizenship : 
(1) Déclaration of intention to become a citizen, made at the proper 
time and in the proper way ; (2) a requisite period of continuons rési- 
dence; (3) proper accrediting. In this case Dr. Elliott satisfies each 
of thèse requisites by proof dating, not from the year 1882, the period 
of his first arrivai, but from the year 1913, the date of his arrivai from 
the republic of Mexico, and this the logic of the facts compelled him to 
do. Had he sought to claini his citizenship from the time of his entry 
in 1882, his claim of continuous résidence would bave been defeated by 
his 17 years' absence in Mexico, and his claim of intention to become 



EX PARTE STARE 145 

(2C3 F.) 

a citizen of the United States would hâve l^een defeated by his register- 
ing with the British consul as a British subject in 1910. 

[2, 3] The Ness Case détermines that the filing of a certificate of ar- 
rivai, as required by the Act of June 2'), 1906, being a matter of sub- 
stance, is compulsory and jurisdictional. The act déclares that a cer- 
tificate of arrivai is required, if the petitioner arrived in the United 
States after the passage of this act. For this court to dispense with the 
certificate it must hold that the petitioner did not arrive in the United 
States after 1906. In the face of petitioner's own application and proof, 
this would be, not only a difficult, but an impossible, thing to do. The 
act of 1906 is not concerned w-ith arrivais in the l 'nited States which 
are merely incidental to the passage of persons into and through the 
country. It is only concerned with those arrivais which are made the 
basis of the claim to citizenship. 

It is clear, therefore, that the contention of the government must be 
sustained, and that for the failure of petitioner to file his certificate 
of arrivai his pétition must be dismissed, without préjudice, however, 
to his refiling upon securing his certificate of arrivai. 



Ex parte STARR,. 

(District Court, D. Jlontana. January .31, 1920.) 

Xo. 794. 

War <S=54 — State Si;dition Act valid. 

Laws Mont. Ex. Sess. 1918, c. 11, niakiiig it an offense, inter alia, to 
utter eontemptuous and slunins lansiiape about tlne flag and langnage 
calculated to brlng tlie flag into contenipt and dlsrepute, hvld constitu- 
lional and valid as to offenses comniittcd prior to amnidineni uf l'^spion- 
age Act, tit. 1, § .S, liy Act May IG, 1918, § 1 (Comp. St. 1918, Comp. St 
Ann. Supp. 1919, § 10212c). 

Application by E- V. Starr for writ of habeas corpus. Denied. 
H. A. Tyvand, of Butte, Mont., for petitioner. 

BOURQUIN, District Judge. In this habeas corpus it appears 
that in P*ebruary, 1918, the Montana Législature enacted a statute 
"defining the crime of sédition," which, in so far as it relates to the 
flag, is like the fédéral Espionage Law of May, 1918. In August, 1918, 
an information was filed in the state court, charging that in March, 
1918, this petitioner had "committed the crime of sédition," by uttering 
and publishing contem])tuous and slurring language about the flag 
and language calculated to bring the flag into contempt and disrepute, 
as f ollows : 

"What I.s this thing anyway? Xotiiing but a pièce of cotton with a little 
paint on it and some otber ui,arl;s in tlie corner thero. I wUl not ki.s.s that 
thing. It might be cover(;d Vi'ith mkroljcS." 

Tried and convicted, be was sentenced to the state penitcntiary for 
not less than 10 years nor more than 20 years at hard labor, and to 

(gz=>For other cases see saiTic topic & KEY-NUMBEK in ail Key-Xumbered DigeKts & Indexes 
2(i.3F.— 10 
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pay a fine of $500 and costs. Not apparent whether he appealed ; in 
November, 1919, he applied to the state Suprême Court for habeas 
corpus, was denied, and thereupon made this application. 

His principal contention is that the state law is répugnant to the 
fédéral Constitution, in that it assumes powers vested in the United 
States alone and by it exercised, and hence that he is imprisoned in 
violation of the Thirteenth and Fourteenth Amendments. Despite 
Urquhart v. Brown, 205 U. S. 181, 27 Sup. Ct. 459, 51 L. Ed. 760, 
Frank's Case, 237 U. S. 328, 35 Sup. Ct. 582, 59 h. Ed. 969, warrants 
considération of the merits of petitioner's application. That the 
state may legislate in protection of the flag is settled bv Halter v. 
Nebraska, 205 U. S. 41, 27 Sup. Ct. 419, 51 L. Ed. 696, 10 Ann. Cas. 
525. Although that case leaves open whether such state législation 
w'ill be superseded by later like fédéral législation, the issue is not in- 
volved herein, for that petitioner's offense against the state is prior to 
the fédéral law, which latter neither pardons the offense nor draws it 
within fédéral jurisdiction. 

In the matter of his offense and sentence, obviously petitioner was 
more sinned against than sinning. It is clear that he was in the hands 
of one of those too common mobs, bent upon vindicating its peculiar 
standard of patriotism and its odd concept of respect for the flag by 
compelling him to kiss the latter — a spectacle for the pity as well as 
the laughter of gods and men ! Its uniawful and disorderly conduct, 
not his just résistance, nor the trivial and innocuous retort into which 
they goaded him, was calculated to dégrade the sacred banner and to 
bring it into contempt. Its members, not he, should hâve been pun- 
ished. 

Patriotism is the cément that binds the foundation and the super- 
structure of the state. The safety of the latter dépends upon the in- 
tegrity of the former. Like religion, patriotism is a virtue so indispen- 
sable and exalted, its excesses pass with little censure. But when, 
as hère, it descends to fanaticism, it is of the reprehensible quality 
of the religion that incited the massacre of St. Bartholomew, the 
tortures of the Inquisition, the fires of Smithfield, the scaffolds of 
Salem, and is equally cruel and murderous. In its name, as in that of 
Liberty, what crimes hâve been committed ! In every âge it, too, fur- 
nishes its heresy hunters and its witch burners, and it, too, is a fa- 
vorite mask for hypocrisy, assuming a virtue which it haveth not. 
So the mobs mentioned were generally the chosen and last resort of 
the slacker, military and civil, the profiteer, and the enemy sympa- 
thizer, masquerading as superpatriots to divert attention from their 
real character. Incidentally, it is deserving of mention hère that in 
the records of this court is a report of its grand jury that before it at- 
tempts had been made to prostitute the fédéral Espionage Law to 
wreak private vengeance and to work private ends. 

As for the horrifying sentence itself, it is of those criticized by 
Mr. Justice Holmes in Abrams' Case, 250 U. S. 616, 40 Sup. Ct. 17, 
63 L. Ed. 1173, in that, if it be conceded trial and conviction are war- 
ranted, so frivolous is the charge that a nominal fine would serve 
every end of justice. And it, with too many like, goes far to give 
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color, if not justification, to the bitter comment of George Bernard 
Shavv, satirist and C3'nic, that during the war the courts in France, 
bleeding under German guns, were very severe ; the courts in England, 
hearing but the echoes of those guns, were grossly unjust; but the 
courts of the United States, knowing naught save censored news of 
those guns, were stark, staring, raving mad. AU this, however, cannot 
affect habeas corpus. It can appeal to the pardoning power alone. 

The State law is valid, petitioner's imprisonment is not répugnant 
to the fédéral Constitution, this court cannot reheve him, and the 
writ is denied. 



UKITED STATES v. AMERICAN COLIIMX &, LL'MBER CO. nnd S32 other 

defendiuits. 

(District Court, W. D. Tennessee, W. D. March 16, 1920.) 

No. 751. 

1. MoNOPOLiES ®=»12(1) — Design to accomplisii common purpose constitutes 

"combination" or "couspiracy," wituin Ahti-Tbust Act. 

There was a "combination" or "conspiracy," within Anti-Trust Act July 
2, 1890, § 1 (Comp. St. § 8820), if tliere was, in the minds of two or inore 
of the mombers of a so-called open coin])etitlou plan, a design to accom- 
pllsh by and through sueh plan a coniinoii purpose, as a combination or 
conspiracy consists in a mère meeting of the minds of two or more persons 
to accomplisii a common purpose. 

[Ed. Note. — For other définitions, see Words and Phrases, Krst and Sec- 
ond Séries, Coml)inatlon ; Conspirncy.] 

2. Conspiracy (S=»1 — Not necessarily unlawful. 

A combination or conspiracy is not necessarlly unlawful. 

3. CONSPIEACY <S=3l LaWEUL COMBINATION MAY BE RENDERED UNLAWFDL BY 

UNLAWFUL ACT8. 

A combination or conspiracy in Itself lawful may be made unlawful by 
acts In furtherance thereof, whieh are tliemselves unlawful. 

4. CoN.SPiRACY <@=5l9 — Unlawful coxspijiacy may be co^'L)EMNED because ov 

ACT8 NOT IN THEMSELVES UNLAWFUL. 

An unlawful conspiracy, wheu proved, may be brought under condemiia- 
tion of law; by proof of facts and circumstances done in furtherance there- 
of, which are not in themselves unlawful. 

5. MoNOPOLiES <S=>12(1) — Combination or association to restrain trade is 

UNLAWFUL. 

A combination or association restraining trade lu Interstate commerce 
is unlawful, under Anti-Trust Act July 2, 1890, § 1 (Comp. St. § 8S20). 

6. Monopolies <g=a21 — Act ob déclaration of party to combination to ee- 

BTRAIN trade IS ACT OF ALL. 

When a combination or association restrains trade in Interstate com- 
merce, any act done or anything said or written by any member of the 
combination in furtherance of its objoct Is the act of ail. 

7. MoNOPOLiES <®=21 — Members of combination responsible for aoent's 

ACTS. 

Where members of a so-called open compétition plan employed a man- 
ager of statistics and fumished him quarters and clérical assistance, and 
he gathered information from individual members, had it tabulated and 
Bent back to each of the members, advlsed and suggested the manner of 
condueting thelr business, and made mionthly reports as to the condition 

©ssFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the trade, and the meniber.s thus knew what he was dolng, they were 
llable for hls acts in violation et! Anti-Trust Act July 2, 1890 (Comp. St. 
§§ S820-8823, 8827-8830). 

8. MONOPOLIES cg=324(2) EVIUKKCE IIKLD TO SIIOW TUAT PURPOSE OF COMBINA- 

TIOX WAS TO SUl-PKESS COMPETITION I.V IIAHDWOOD LUMBER. 

E\lden(:-c on au application for a lU'eliuiinary iiijunction in a suit nnder 
Antl-ÏTUNt Act July 2, 18!)0 (Comp. St. §§ 8820--8823, 8827-8830), held to 
show tliat tlie purpose and inti'iition of a go-eallcd 'Jix'n compétition plan, 
consistins in part of tlie distribution of reports of priées for wliich sales 
had been made was to suppress eoniiictition in tlio sale of hard\v(iod lum- 
ber, increase priées, and deerease production. 

In Equity. Suit by the United States against the American Cohimn 
& IvUmber Company and 332 other défendants. On apphcation for a 
preHminary injunction under the fédéral Anti-Trust Act of July 2, 
1890, on the pleadings, and affidavits. Injunction granted. 

Charles B. Ames, Asst. Atty. Gen., Henry S. Mitchell and Black- 
burn Esterline, Sp. Asst. Âttys. Gen., William D. Kyser, U. S. Atty., 
and Thomas J. Walsh, Asst. U. S. Atty., both of Memphis, Tenn., for 
application. 

L. C. Boyle and G. Carroll Todd, both of Washington, D. C, W. H. 
Fitzhugh and Harry B. Anderson, both of Memphis, Tenn., and L. C. 
Bell, of Columbus, Ohio, opposed. 

McCALL, District Judge. This is an application for preliminary 
injunction. The bill of complaint is brought under section 4 of an Act 
of Congress (26 Stat. 209 [Comp. St. § 8823]), by the United States 
of America against the American Column & Lumber Company and 
332 other manufacturers of hardvvood lumber, résidents and citizens 
of some 16 différent states, charging the défendants with combining 
and conspiring together to suppress compétition amongst themselves, 
and to enhance their selling priées for such lumber, in restraint of In- 
terstate commerce, in violation of section 1 of said act of Congress 
(section 8820), which is as f ollows : 

"Every contract, eombination in ttie form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce among the several states, or with for- 
eign nations, is hereby declared to be Illégal." 

It is alleged that the défendant companies comprise the most im- 
portant manufacturers of hardvvood lumber in the United States, 
and hâve been so engaged for a long time, in the states and at the 
places indicated in the bill of complaint, in cutting down trees of the 
hardwood varieties and converting them into logs, in moving such logs 
to sawmills and lumber factories, in manufacturing them into lumber, 
and in the selling and shipping of such lumber, in Interstate commerce, 
to manufacturers of sashes, doors, flooring, mill work, etc., and to 
other manufacturers and to wholesale and retail dealers for the pur- 
poses of resale, and that at the beginning of the year 1919 the défend- 
ant companies vvere still demanding for their lumber approximately 
the same priées that had prevailed before the signing of the armistice 
in the war with Germany, and that manufacturers and wholesale and 

^zsFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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retail dealers were buying from the défendants only in small quantities, 
for the purposes of immédiate necessities, in the belief that the priées 
demanded were too high, and they were intending to largely increase 
their purchases of such lumber from the défendants, in interstate com- 
merce, as soon as the priées should be reduced by compétition among 
the défendants to more reasonable levels. 

Under thèse circumstances, in January, 1919, and continuously tLere- 
after to the présent time, it is further alleged that the défendant com- 
panies and individual défendants unlawfuUy combined and conspired 
together, in restraint of interstate commerce in hardvvood lumber 
manufactured by them, to maintain the priées demanded in said month 
of January, 1919, for their lumber and to double and treble the priées, 
in violation of the said act of Congress and as^ainst the public policy 
of the United States, by suppressing compétition in priées amongst 
the défendants, by substituting therefor co-operation and agreements 
among themselves having the purpose and effect of maintaining and 
increasing priées. 

The bill then proceeds to state the means resorted to by défendants 
to accomplish the purpose of the alleged combination and conspiracy, 
which are in substance as follows (hereinafter referred to as overl 
acts) : By joining together as members of a so-called "open compéti- 
tion plan" under the slogan "Co-operation, not Compétition, is the Life 
of Trade," and by providing and financially supporting at Memphis, 
Tenu., a suite of offices, clérical force, and the défendant F. R. Gadd 
as manager of statistics, for the successful opération of said plan; 
by dividing the members of the plan into four geographical groups, and 
holding meetings of each group each month ; by printing and catising 
to he^ distributed amongst the défendants recommendations to make 
oral agreements at such meetings to eliminate compétition amongst 
thèse défendants who had been competing, and by this means to sup- 
press "evil practices," meaning thereby the practice of competing in 
priées so as to secure business, by requiring each member of the plan to 
make monthly "stock reports" to the manager of statistics, showing the 
normal stock, the entire actual stock, the unsold stock, of each défend- 
ant Company, and also to make to said manager "production reports," 
showing the normal monthly production, the actual monthly produc- 
tion, and the estimated future production of each défendant company, 
and also "sales reports " showing separately each actual sale of hard- 
vvood lumber made by each défendant company, giving the name of 
the buyer, the kind of lumber sold, the destination, and the selling price ; 
by having thèse reports tabulated by the manager of statistics and dis- 
tributed amongst the members of the plan ; by distributing amongst the 
défendants printed recommendations to discuss priées at their monthly 
meetings, and orally discussing at such monthly meetings said stock 
reports, production reports, and sales reports, so as to produce at each 
of such meetings a mutual exchange of oral statements of approval of 
bigh prices reported in the sales reports, as assurances that the de- 
fendants would further sustain such prices by maintaining prices as 
high as or higher than such prices : by mutually exchanging each 
month through the manager of statistics, in connection with the pro- 
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duction reports, written prédictions by the several défendants that 
high priées reported in the sales reports would continue to be main- 
tained and enhanced, so as to thus furnish further assurance that 
the action of each défendant in maintaining and enhancing such price 
would be supported by like action on the part of other members of the 
plan; by having distributed by the manager of statistics amongst the 
défendants printed expositions of the theory of each défendant, to 
be observed as a guide te priées reported as received by other de- 
fendants, to the effect that knowledge regarding priées actually re- 
ceived is ail that is necessary to keep priées at reasonably stable and 
normal levels, there being no agreement to follow the practices of 
others, although members do naturally follow their most intelligent 
competitors, if they know what their competitors hâve been actually 
doing, this being the theoretical proposition at the basis of the open 
compétition plan; by having questionnaires sent out by the manager 
of statistics to each member of the plan, asking for information show- 
ing how the theory of the open compétition plan worked in practice, 
and that the manager of statistics edited thèse answers and caused 
to be distributed amongst the members such parts of them as tend- 
ed to show that it was successful in producing a steady advance in the 
priées of their products ; by printing and causing to be distributed 
among the défendants arguments against low priées, on the ground of 
shortage of lumber disclosed by the stock reports, and explaining 
how the disclosure of such shortage in the stock reports prevented 
priées from being lowered, followed by arguments for still higher 
priées on the ground of the shortage disclosed ; the continued co-opera- 
tion to secure higher priées on the ground of shortage in stocks, and the 
élimination of compétition ; by causing to be reprinted with approval, 
and distributed amongst themselves, statements emphasizlng the ad- 
vance of priées following the shortage of lumber, and urging the de- 
fendants against increasing production by night work, which would in 
effect "kill the goose that laid the golden eggs" and would be criminal 
folly, coupled with the suggestion made in the sales report that their 
combination or association, called the "open compétition plan," to main- 
tain and enhance prices would not he prosecuted, that priées would con- 
tinue to advance so long as the shortage of lumber was maintained, and^ 
that the Sherman Law, designed to prevent the restraint of trade, 
should be repealed. 

It is further alleged that similar means are still being employed and 
are about to be further employed by the défendants, at Memphis and 
elsewhere, in consummation of their alleged unlawful combination and 
conspiracy to maintain the prices of hardwood lumber at, and enhance 
it beyond, the présent high levels, in restraint of Interstate commerce 
in such lumber. It is the doing of thèse things by the défendants, 
characterized as overt acts, that the court is asked to enjoin. 

The défendants file a sworn answer, in which they substantially 
admit doing the things charged in the bill, characterized as overt 
acts. The}' deny that they were wrongful acts, and assert that the de- 
fendants were clearly within their rights under the law in the course 
which bas been pursued, and especially do they deny every charge or 
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intimation in the bill of any tinlawful combination or conspiracy, and 
that the doing of those things did not and does not restrain trade in 
interstate commerce ; but, on the other hand, it is asserted that the 
open compétition plan promotes compétition in interstate commerce, 
and especially among the members of the plan, in that it furnishes them 
with information by which they can more intelligently and effective- 
ly conduct the management of their business as manufacturers of 
hardwood lumber. They deny that the défendants, by their course of 
conduct as charged in the bill, curtailed production or suppressed com- 
pétition in, or maintained and increased priées of, manufactured hard- 
wood lumber. 

Much documentary évidence and many affidavits were introduced 
in support of the contention of the respective parties, ail of which 
were documents coming from the office of the manager of statistics, 
or affidavits of the défendants themselves, except a certain Une of 
affidavits by parties who were not members of the plan, but who 
were dealers in hardwood lumber, or furnished supplies to the de- 
fendants for the manufacture thereof . In the view the court has taken 
of the case thèse latter affidavits, in so far as they are material to 
the question to be decided, are but expressions of opinion of the party 
making the affidavit. It should be said that the affidavits made and 
filed by the défendants do not controvert the allégations made in the 
bill of overt acts, but they do deny that affiants were parties to any 
combination or conspiracy or agreement to restrain trade in interstate 
commerce in the hardwood manufacturing business, by suppressing 
compétition in priées among themselves or otherwise. 

As the court understands this record, there is no conflicting évidence 
to reconcile, since it comes entirely from the défendants and, whatever 
the case is for the government, it is made such by the acts and words 
of the défendants, or some of them, themselves. It therefore remains 
for the court to détermine whether the conclusions drawn from the 
évidence of the government, as stated in the bill of complaint, are in 
its judgment warranted. 

[1] The first question arising is whether the défendants in associat- 
ing themselves together under the so-called "open compétition plan" 
thereby formed a combination or conspiracy. In other words, was 
there in the minds of two or more of the défendants a design to accom- 
plish by and through the plan a common purpose? If so, there was 
a combination or conspiracy, since a combination or conspiracy consists 
only in a mère meeting of the minds of two or more persons to ac- 
complish a common purpose. Pettibone v. United States, 148 U. S. 
203, 13 Sup. Ct. 542, 37 L. Ed. 419; Bouvier's Law Dictionary, vol. 1, 
p. 621. 

[2-4] A combination or conspiracy is not necessarily unlawful, but 
if unlawful, then anything done or said by a party thereto to con- 
summate the unlawful purpose need not in itself be unlawful. So, also, 
a combination or conspiracy in itself lawful may be made unlawful 
by acts in furtherance thereof which are themselves unlawful. An un- 
lawful conspiracy, when proven, may be brought under condemnation 
of law by proof of facts and circumstauces done in furtherance thereof 
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which are not in themselves uniawful. So a conspiracy which has for 
its object the accomplishment of a lawful purpose may be brought into 
conderanation of the law by doing uniawful things to consummate that 
purpose. It cannot be with reason denied, nor indeed do I understand 
that it is denied, by the défendants, that they formed an association, a 
combination, or an agreement, to promote the interests of the members 
of the plan who were engaged in the manufacture of hardwood lumber. 

[5, 6] The second and more difficult question is: Did and does this 
combination or association restrain trade in Interstate commerce, with- 
in the meaning of the law? If so, it is uniawful, and any act done or 
anything said or written by any member of the plan in furtherance of 
its object was the act of ail and the injunction should issue. 

The évidence shows that the défendants were members of the Ameri- 
can Hardwood Manufacturers' Association (hereinafter called the as- 
sociation), but that ail the members of said association are not members 
of the "open compétition plan." Query: What benefits did those 
members of the association who joined the plan expect to dérive from 
it which were not equally available in the association alone? There 
mnst hâve been some additional advantage contemplated and expected. 
That purpose, I think, can best be determined from the évidence tend- 
ing to show what the members of the plan said and did from the time 
of its formation and on up through the months until this suit was filed. 

[7] As has been seen, this évidence was created by the défendants 
themselves, and it is uncontroverted. We come iiow to consider it. 
Before doing so, however, it is well to dispose of the insistence by 
counsel for the défendants that the members of the plan should not be 
held responsible for what F. R. Gadd, the manager of statistics, did, 
wrote, or said in conducting the business of the plan. I cannot agrée 
with that contention. Mr. Gadd was employed by the members of 
the plan ; he was furnished quarters and clérical assistance at Memphis, 
Tenn. ; he it was that gathered information from the individual mem- 
bers; he it was that tabulated it, and, thus tabulated, he it was that 
sent it back tO' each of the members ; he it was that advised the mem- 
bers or suggested the manner of conducting the business ; he advised 
the members of ail that he knew or gathered from the individual mem- 
bers through their monthly reports as to the condition of the trade. 
The members of the plan thus knew what he was doing. He was the 
agent employed by them to conduct the business of the plan, and, 
judging from this record, he did it successfuUy and to the satisfaction 
of its members. His office was the clearing house of the plan's busi- 
ness. Under such circumstances, when the members of the plan are 
summoned into court to show cause why they should not be en joined 
from further prosecuting the business of the plan as perfected and 
practiced by their agent, Mr. Gadd, for them, the wrongs done should 
not, either in law, equity, or good conscience, be shifted to the shoul- 
ders of Mr. Gadd and those for whom he acted, with their knowledge, 
consent, and approval, be permitted to go hence without blâme. 

[8] Recurring now to the évidence: It appears that in the early 
months of 1919 the stock of hardwood lumber on hand was low, the 
demand was light, and priées at a comparatively high level. The 
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first sales report by Mr. Gadd, as manager of statistics, was issued 
on January 25, 1919, and issued weekly thereafter. Quoting from 
the first one we read : 

"Co-opcratioii, iiot compétition, is tho lifc of trade. Memljersliip in tlie plan 
is not conii'ulsovy, bnt iiieiiiliers wlio enter into tlie plan and practice tho idoa 
of a falr dcal for ail, eliininating suspicion and aetin^- with Rood will toward 
cacli othcr, will Jind that retums conio back to tliem witli added interest in 
dollars and cents." 

February 3 : 

"Before the organization of this plan, wliilo sonie of the menibers know some 
of tho othor niembers, in a nia.iority of cases they were c(]inpeting wi'ih oach 
otlier, even when neigiibors without a personal acqaaln tance." 

February 8: 

"The matter of prioe Is the principal point at issue hotween the buyer and 
s(!ller. Bnyers who bave been looking for a downward révision of priées are 
Koing to be disappointed. * * « jj jg ylo longer nierely a qnestion of who 
can, or will, hoUl ont the longest — that condition no longer exists. Buying 
lias been re.snnied after a peidod of waiting and uncertalnty, and it is confl- 
dently expected that the move in this direction will long be contlnued. The 
tendency to bny only for curront needs is less appai'ent than at any tinie since 
the armistice was signcd. « * * Stocks remain below normal. Total 
stocks on li.'ind in tlie Southern territory are two million feet less, ail grades 
eonibined, as compared with last month. * * * Production in the Kastern 
territory, however, is not more than slxty per cent, of normal at the présent 
time. * * * l'he car supply is amijle. * « * it; must: be apparent that 
the outlook on the whole is favorable for a strong market for ail the lumber 
that can be produeed during the coniing raonths." 

February 15: 

"There's a reason for everything, and the reason of an association is more 
than good fellowsliip, thongh getting to lînow the other fellow is usually the 
first step in the direction of correctlng trade abuses." 

March 1: 

"The report of stocks on hand sold and unsold as of Febi'uary 1, 1910, de- 
veloi^s a situation that we believe is imparalleled in hardwood lumber industry. 
In jio single month wlthin our recollection bas there been such a large and 
gênerai di>crease in stocks on hand as shown by this report. 

"The chief factors contributing to this situation are cnrtalled production and 
increased volume of sales. * * * At this rate, it will notbe long before 
there is a fannne of hardwood luinbei-. We hear a great <leal about the wait- 
ing attitude of the buyer, with the expectation of inice recession; but with 
sucli conditions as are abovo recited it is didicult to understand why holdei-s 
of hardwood hnnbor need wori-y as to the future. * * * with stocks low 
and 111-assorted, and with no prospect for restoring them to even last year's 
uieager quaidities, the outlook for stroi;g priées on ail liardwoods could not be 
better." 

March 8, quoting with approval an article from the Southern IvUm- 
berman, the report says : 

"For instance, at the récent ineefing of the open conifietition plan of the 
American llardu-ood Manufacturers' Association in Moniphis, the fact was 
developed that the production of mills embraced in that group of manufactur- 
ers is at the présent time oïdy fifty-six per cent, of normal, and that prac- 
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tically the same situation exists throughout the hardvvood produeing terri- 
tory. * * * Certainly in any other industry the buyers could never ex- 
pert anytbing but an advance in price when the supply Is below normal, the 
production is far below normal, and the demand is improving." 

March22: 

"It is one thing for men in a meeting to say, one after another, 'My priée 
is so and so,' with the resuit that after the meeting ail their priées prove sub- 
stantially the same as the figures mentioned. 

"It is quite a différent thing for the same men to corne to a meeting and each 
report, 'My actual sales for the past month hâve been so and so, and I hâve 
reported the détails of each transaction to the Association.' 

"In that stateraent there is no direct or implled agreement to malntain. 
priées, no obligation of any kind to refrain froni cutting. 

"The theoretioal proposition at the basis of the open compétition plan is that 
knoicledffe regarding priées a.ctually mode is ail that is necessary to Iccep 
priées at reasonahly stable and normal levels." 

March29: 

"Naturally the situation ought to hâve an important bearing on the plans 
of every hardwood lumberman if the facts were better understood ; offers of 
business now at shaded priées would get scant considération, and there would 
not only be no good reason to eut priées, but there would be every reason vvhy 
they should be held at reasonahly proflt-making levels." 

With the low stock of hardwood lumber on hand and the reduced 
production during the first few months of the year, as indicated by 
thèse sales reports, the plan, through its manager of statistics, on 
April 5th, began a propaganda to encourage home building, for the 
purpose of creating a greater demand for hardwood lumber. On the 
first page of the report of that date there appears in bold letters the 
words "BUILD NOW," from which I quote : 

"St.irt the big idea now, the wbole country is thinking and tallïing home 
building; the government is urging it. Call a meeting to-day ; ;i.^k every raan 
in your commimity who is interestod in building or building material to at- 
tend ; then — 

"Start something ! 

"Organlze ! 

"Get the editorial support of ail newspapers. 

"Appoint a publicity committee which will use every avenue of publiclty. 

"Ask merc-hnnts to put a 'Build Now' slip in packages they deliver. 

"Do everything possible to get tlie old town talking 'Build Now.' 

"I>on't delay-^simply call the men togother in your town to do things — you 
may be assured they will be interested. 

"Don't permit your town to be a slacker in the nation-wide movement." 

Thereafter on June 7th, following this propaganda, the weekly sales 
report begins : 

"The open compétition plan to tbe American Hardwood Manufaeturers' As- 
sociation has arrived ; it is an unqualitied success, and any member or any 
manufacturer who does not think so is simply overlooking the most important 
of our several association activities. * » • Eead the following excerpts 
from letters written by members." 

I only quote a few : 

"We believe we hâve proflted from .$500 to $1,000 during the past 30 days 
by being correctiy informed; relative to the priées stock is really being sold at." 



UNITED STATES V. AMERICAN COLUMN & LUMBER CO. 155 

(263 F.) 

"When a mêinufactiirer sitiiated as ourselves sells stock below the market 
priée, it iiot only hurts hiss own business, but it liurts the other fellow who bas 
simllar stock to dispose of." 

"The very flrst report wliich we received mider this plan enabled us to in- 
crease our priée |6 per tliousand on a spécial item in oak." 

"At a récent Memphis meeting it developed our coinpany was carrying an 
unusually large stock in thorougbly dricd gum, and seemed to be the only one 
anioug tliose présent who had it. Within two weeks from date of this meet- 
ing, wbere it developed there was a blg shortage of red gum items, we found 
a most unusual demand at priées we had not hoped for." 

"We were a little hard to persuade to corne into the plan; now that we are 
in and hâve seen the inside workings of it, we do not see how we could get 
along without it." 

"Since we became mcmbers we hâve been selling out lumber at several dol- 
lars i)er tlionsand more than formerly." 

"Any manufacturer who is trying to do without the help of the association 
Is making a wonderful mistake." 

"We find the weekly report of sales a very positive index to the trend of the 
market on ail grades of lumber." 

"1 considcr the report of actual sales of great help in determining the mar- 
ket value of hardwood lumber and believe that the plan is a stabllizing influ- 
ence, which tends to raise the priées of those who are inclined to eut their 
priées to the top market priées." 

"It is obvions that no one wants to sell his lumber for less than the other 
fellow is aetually getting, and your reports of actual sales enable the manu- 
facturer to see what his neighbors are getting for their lumber, and through 
this course of éducation, I might say, ail those who bave access to your re- 
ports bring their priées to the top. 

"Our expérience has been that the open compétition plan bas been absolutely 
accurate, but instead of apparently stabilizing the market, it has caused a 
runaway market," 

"There seems to be a friendly rivalry between members to see who can get 
the best priées, whereas under the old plan it was eut-throat compétition. 
Xow it is a ijleasure to sell because ice know what we are doing and bave in- 
formation at our flnger tips that enables us to know thèse things before the 
other fellow does." 

There is much other documentary évidence to like effect, but this 
is enough to indicate the common note running through it ail, and that 
common note is "increase of priées." It is difficult, if not impossible, 
on this record, to escape the conclusion that the purpose and intention 
of the plan was to suppress compétition among its members, and 
create and perpetuate a condition in the hardwood lumber manufactur- 
ing business, vvherein the production of hardwood lumber was to be 
kept low enough to maintain priées on an ascending scale, but not so 
low as to drive priées to such heights, under the stimulating influence 
produced by the propaganda to "Build Now," that consumers would be 
induced to use substitutes. Thèse two objectives mark the margins of 
the channel through which the members of the plan conducted by its 
manager of statistics, Mr. Gadd, were to steer Interstate commerce in 
hardwood lumber, and through which it was successfully steered, on 
up to the filing of this bill, until priées of hardwood lumber had in- 
creased from 150 to 250 per cent, within a period of 12 months. I 
do not doubt that some of ihe défendants, if not ail of them, were ad- 
vised that the plan was lawful, and that their participation in its opéra- 
tion was lawful ; but their conduct must be hère considered in the light 
of results. 
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It would serve no useful purpose to analyze the évidence, or to enter 
into a discussion of the decided cases, which hâve heretofore arisen 
under the Sherman Act; each case must be determined upon its own 
facts, and if thèse facts establish the proposition that the combination 
entered into unreasonably restrains trade in interstate commerce, by 
suppressing compétition in prices, it falls within the condemnation of 
the act. Compétition and co-operation by and with those engaged in 
the same business is not necessarily inconsistent. Successful business 
will likely resuit from a proper balance of the two, but too much of ei- 
ther may lead to disaster. Compétition without co-operation means 
destructive compétition. Co-operation without compétition means the 
destruction of compétition — price fixing.^ The latter is the state of the 
open compétition plan, as disclosed on this record. 

It results, from what bas been said, that temporary injunction will 
issue as prayed for in the bill of complaint. 



In re MUSIOA et al. 

PRENTICE V. MUSICA. 

(District Court, S. D. New Yorlc. February 9, 1920.) 

t. BANKKUPTCY (@=:52Ô0(1) BuKDEK HELD to EEST on agent of BANKRUPT3' 

TO ACCOUNT FOH KECEIPTS. 

Wliere it Is shown tliat bauknipts were engaged in extensive sclieiues 
to defraud, tliat respoudeut, wite of oiie and motlier of the otlier banli- 
rapt, aud associated in sucli schemes, went to Italy and wliile tliere re- 
ceived as tlieir agent, tlirougli sucli fraudaient schemes, large sunis of 
money, some of whlcli, recelved sliortly before tlieir banlcruptcy, was clear- 
ly not remitted, the burdeu of accounting for ail sucli reeeipts held to 
rest upon her. 

2. WlTSESSES <®=5362— TESTIMONY of FBATJDUr.ENT BANKRUI'TS UNWORTHY OV 
CBEDENCE. 

Where it is shown beyond question that bankrupts and niembers of 
their family were engaged in extensive schemes to defraud, continued 
until their arrest, the court is justified in refusang to give credence to 
their testimony. 

In Bankruptcy. In the matter of Antonio Musica and Philip N. 
Musica, individually and as copartners, as A. Musica & Son, bankrupts. 
On pétition of Eura P. Prentice, trustée, to review order of référée. 
Reversed. 

Edwin T. Rice, of New York City, for trustée. 

Joseph Force Crater, of New York City, for respondent. 

MAYER, District Judge. The référée bas denied the trustee's 
application to compel respondent to pay over a balance of moneys re- 
ceived by her as the agent of the bankrupts in Naples, Italy. This 
proceeding is brought to review the ref eree's order. 

The bankruptcy is a record of frauds involving large sums of money, 
and the actors were members of the Musica family and their relatives. 

©rcîFor other cases see same tople & KEY-NUMBER in ail Key-Numbered Dlgests cSi Indexe» 
^ Hurley's, Awakening of Business. 
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In October, 1910, Assunta Musica, the wife of Antonio and mother of 
Philip, went to Naples with her younger children. It is fair to assume 
that she went abroad for the purpose of assisting Antonio and Philip in 
negotiating fraudaient drafts. 

The Musicas were large dealers in human hair, and apparently stood 
high in their branch of the commercial world. Mrs. (Assunta) Musica, 
in Naples, bought hair waste, sweepings, and combings — referred to 
in her correspondence with Antonio and Philip as "gettatura" — and 
this material was packed in cases, invoiced as valuable hair, and upon 
the issue of bills of lading drafts were negotiated by Assunta Musica 
with banking institutions and bankers, in which the fraudulent invoices 
were used to procure substantial discounts. Thus cases containing 
"gettatura," costing a trifle, were used as collatéral for drafts drawn 
for many times the actual amount. Between July 1, 1912, and March 
13, 1913, the face amount of the drafts negotiated by Assunta Musica 
was $1,036,903.97. Of this amount, the trustée demanded that Assunta 
Musica pay over the sum of $418,288.56; but, after tracing and check- 
ing up data and thus allowing certain crédits, the amount in contro- 
versy has been reduced to $208,838.97. 

The trustée and his counsel bave developed the figures involved with 
great care and détail. Attached to the trustee's pétition are four sched- 
ules, summarizing the transactions of Assunta Musica for a period of 
eight months prior to the bankruptcy, as f ollows : 

Schedule A is a list of drafts negotiated by Assunta Musica, aggre- 
gating $1,036,903.97. 

Schedule B is a list of remittances made to Assunta Musica by the 
bankrupts. 

Schedule C is a list of cable transfers made to the bankrupts by As- 
sunta Musica under the name of A. de Rosa. 

Schedule D is a list of drafts drawn by the bankrupts on Pasquale 
Testamento (Assunta Musica's brother-in-law, a harness maker in 
Naples and one of the accomplices), and paid by Assunta Musica. 

The record clearly shows a complète scheme to defraud the banks 
and bankers, with Antonio and Philip Musica in New York, and As- 
sunta Musica, Testamento, and one Siniscalchi in Naples. Undoubt- 
edly Philip was the brains and originator of the scheme ; but the 
mother, this respondent, was plainly a participant. This conclusion 
is borne eut by correspondence, and by the nature of the transactions, 
and by ail the surrounding circumstances. The testimony that one 
de Rosa was the active agent of the bankrupts in Naples may be dis- 
regarded, and is wholly unsupported by any crédible corroborating fact 
or circumstance. 

If, then, a given amount of money is traced into the hands of 
Assunta Musica, the burden is upon her to account therefor; and, 
where the parties concerned hâve been engaged in so daring and 
shrewdly executed a séries of fraudulent transactions, exculpatory tes- 
timony offered by themselves must, of course, be regarded with caution. 

William Eisenhardt, an accountant, was sent to Euroi>e in Febru- 
ary, 1914, by the trustée, with the approval of the creditors. He made 
investigations which carried him to various European cities, and then 
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in June, 1914, he made a second visit. The task of building up an 
account was difficult, as such tasks usually are in the case of extensive 
f rauds, and especially when records and papers hâve disappeared. The 
figure of $418,288.56 seemed to be correct with the data at hand when 
the trustée filed his pétition, but before Eisenhardt testified crédits were 
f ound which reduced the unaccounted f unds to $208,838.37. 

A séries of events combine to lead to the conclusion that this bal- 
ance bas not been accounted for by any reasonable explanation. It will 
be remembered that Assunta Musica went to Italy in the fall of 1910. 
Out of the mass of correspondence is the significant message sent by 
the bankrupts to respondent under date of September 5, 1912 (Trus- 
tee's Exhibit A83), as f ollows : 

"Retain funds Naples with Assunta. Witlidraw 180,000 frs. Draw Aug. 
27th at 10 days' siglit." 

On April 17, 1913, the bankruptcy adjudication was made in this 
court. Some five weeks before that, Antonio and Philip, with four 
members of the family, had fled. On March 19, 1913, they were ap- 
prehended in New Orléans and taken from a steamer on which they 
were about to sail for Central America. On March 12, 1913, Assunta 
negotiated a draft with the Banca di Roma upon which she obtained 
140,000 lire, the équivalent at that time of $27,000+, in round num- 
bers. In the Italian criminal court, where Assunta Musica was ex- 
amined in June, 1913, she was unable to account for this sum of 140,- 

000 lire. There she testified, inter alia: 

"The 140,000 lire which I collected from the Banca di Roma on the day 

1 left Naples, viz. on the llth or 12th of March, I can't tell at this moment 
how I spent it, for I don't remember, but I certalnly didn't squander that 
money. * * * i cannot détermine the amount, but I reserve myself the 
right to présent in a later statement showing how I spent the 140,000 lire 
which I collected." 

So that, within three months of the bankruptcy, Assunta Musica 
was unable to account for so substantial a sum as 140,000 lire, and 
this record fails to disclose any adéquate explanation since. The 
last cable sent from New Orléans, just as Antonio and Philip were 
being apprehended, read : 

"Keceived cable. Did you hide Piselll? If you should receive telegrams 
In the name of our first sister destroy addresses. Suspend communications. 
Policemen are following arresting us. Loolt out. Be careful. Protect your- 
self. Telegraph in a reverse mauner. Adanis & Generally, 418 Newen Build- 
ing, New Orléans." 

"Piselli" meant money. Adams & Generally were the attorneys of 
the Musicas. 

[1] The foregoing brief références, taken with ail the correspond- 
ence and testimony, demonstrate that some money, in any event, was re- 
tained by Assunta, and certainly there is no escape from the conclu- 
sion, owing to the dates, that the 140,000 lire were never remitted to 
the bankrupts. 

It is not the duty of the trustée to trace the disposition of the re- 
mainder. He has shown that the balance of $208,838.37 was in the 
hands of Assunta. She must account for this sum. This she could 
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do by showing (1) a draft purchased ; (2) a cable transfer purchased ; 
(3) a draft paid; or (4) a bill paid. Of ail such transactions a record 
of some kind would normally be kept. The trustee's accountant bas 
been unable to reduce the unaccounted amount below the balance above 
mentioned. 

Philip Musica testified he "had destroyed everything he could lay 
his hands on," and no writings of any kind from Assunta to the bank- 
rupts hâve heen found, other than the cable messages in évidence. As- 
sunta Musica did not return to the United States until July, 1916, and 
for six months she succeeded in evading service, although an order 
for her examination was issued within a week of her arrivai. She thus 
had from March, 1913, until at least January, 1917, to dispose by 
secret methods of any money she had hidden, either for her own pur- 
poses or those of her family. 

[2] The référée concludes his opinion as follows: 

"In this proceeding before me, on an application on behalf of Assunta 
Musica ttiat the trustée be dii'ected to axiswer certain interrof;;atorles, an af- 
fidavit by Philip M. Musica was flled, in vvhlch he stated under oath that 
'the nature and character of the services rendercd by rcspondent to the 
bankrupts were such that she could not retain any records or assets what- 
soever of the bankrupts, but transniitted them to déponent, ail of which 
depoiient acknowledges to hâve received' ; that Assunta Musica 'tunied over 
to déponent ail her records and vouchers pertaining to said accouuting, and 
that said records, vouchers, and information are now in possession of the 
plalntlff [i. e., the petitioner], or his agents or custodians. excepting the 
correspondence whieh déponent destroyed before his departure from New 
York.' Further said Philip M. Musica in said affidavit alleged as foUowa : 
'I solemniy swear that respondent is not indebted to the bankrupts in any 
amount.' 

"Thus we hâve the admission under oath of Philip M. Musica that he or 
the bankrupts received from Assunta Musica ail the assets of Musica & Son 
which passed through her hands, and the statement of Assunta Musica that 
she paid over to Musica & Son. or to their use, ail tlie moneys that came 
into her hands. It is more probable that Philip M. Musica, who originated 
and was the chief actor in accomplisliing thèse frauds, or the bankrupts, 
hâve concealed moneys representing the proceeds thereof, than that Assunta 
Musica has done so. The proof that any of thèse moneys were concealed and 
retained by Assunta Musica is not of that convincing and satisfylng char- 
acter which the rules laid down by tlie court in cases of this kind require." 

I am unable to give' credence to an affidavit of Philip Musica, for 
the reasons (1) that his whole conduct of most reprehensible frauds 
characterizes him as presumptively unworthy of belief ; and (2) that 
he would naturally go far to extricate his mother from the position 
in which his evil ability had placed her. In such circumstances, the 
voluntary admission by a bankrupt that she had paid over the money 
is worthless. The case is well within the authority of such cases as 
In re Meier, 182 Fed. 799, 105 C. C. A. 231. 

The order is reversed, and an order in accordance with this opinion 
may be presented on three days' notice. 
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ROGEES et al. v. KOGERS ot al. 

(District Court, E. D. Oklalioma. October 15, 1919.) 

No. 2121. 

1. InDIANS <S=3l8 WlDOW OF ALLOTTEE DUriING C'OVERTUBE INIIERITS O.^E- 

THiBD intebest; "acquired." 

Under the law of Oklalioma, land allotted to an Indlaii then marricd 
was "acquired" during the coverture, and on his death, liis wife sui"^'lv- 
Ing, she Inherlts a one-third interest therein. 

[Ed. Note. — For other définitions, see Words ai'd Phrases, First and 
Second Séries, Acquire.] 

2. Indiaits iS='16(3) — Minekal koyalties from komiostead of deceased .>.l- 

lottee are subject to supekvision of Siîcreïary of tue Intehtob. 

Under Act May 27, 1908, § 9, on the death of an Indian allottee of three- 
fourths Indian blood, leaving a hoinestead and phildren boni .sini'e Mardi 
4, 1906, the homestead romains Inaliénable for the support of suoh chil- 
dren durmg their llves until Ai>ril 26, 1931, and vvbere the land is under 
oil lease the royalties aceruing therefrom coiistltiite a fund the incoiaie 
from which is to be devoted to that puriiose until the terminatlon of siich 
spécial right, when the principal, like the land, is to be divided among the 
gênerai heirs ; their guardian, appointed by tlie state probate court, not 
being entitled to the custody of sucli royalties witbout the consent of the 
Secretary of the Interior. 

3. Indiaks @='10(3) — Minekal royalties accruing to minor iieius of de- 

ceased allottee subject to supervision of Secketary of tue Interior. 
The guai'dlan, appointed by llie state probate court for'mlnor heirs 
of a deceased allottee of surplus lands, boVn décèdent and lieirs being of 
three-fourths Indian blood, hcld entitled to receive the loyalties accru- 
ing to such heirs from oil loases, and to hold and accoimt for the same, 
subject to the right of the Secretary of the Interior, throiigh régulations 
prescribed by hlm, to cause exécution of the trust as the law directs. 

4. Indians <S='16(3) — Wiiat constitute "bestrictbu lands." 

The second proviso in Act May 27, 1908, § 2, i>rescrlbing a fédéral limi- 
tation or restriction as to âges of Indian minors, section 6, subjecting the 
proiierty of minor's allottees to tho jurisdiction of the probate court of 
Oklahoma, and the proviso ol section 4, prohibitiug allotted lands from 
being subjected or held liable to any forin of Personal clalm or demand 
against the allottees arislng or existing prlor to removal of restrictions, 
other than contraets heretofore expressly periiiitted by law, coustltnte a 
limitation or restriction, but not to the exteut of making inherited allot- 
ted lands "restricted lands," as the term is used in the flrst proviso of sec- 
tion 2. 

[Ed. Note. — For otlier définitions, see Words and l'hrases, First and 
Second Séries, Restrict.] 

5. Indians "^=^10(3) — "Restriction" on aliénation of jiinor's land. 

The term "restriction," as used in tlie proviso of Act May 27, 1908, § 4, 
prohibiting allotted lands from being subjoict, or held liable, to any fomi 
of Personal claim or demand against the allottees, arising or existùig 
prier to the removal of restrictions, other tlian contraets heretofore ex- 
pressly permitted by law, comprebends a limitation operating on inhiors, 
so that such minors may not convey allotted or inherited tribal land 
wi out the intervention of the proper state court exerci.sing probate .iu- 
risdiction, and on the ageneies of the state, so that such land may not 
be liable to Personal daims or demanils arising prier to majority, other 

^c=»For other cases see same topio & KEY-NUMBER in al] Key-Numbored Digests & Indexes 
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than by oontracts pennittecl by act of Congress, as well iis restrictions re- 
nuived by sections 1 iiml 9, or tliereafter reiiioved in accorilance tlierewitli. 
[Kû. Note. — i'or otiier définitions, see Words and Phrases, First and 
Second Séries, Restriction.] 

In Equity. Suit by Hazel Rogers and others against Emma Rogers 
and others. Final decree. 

W. P. McGinnis, U. S. Atty., Alvin F. Molony, Sp. Asst. U. S. 
Atty., J- E. Wyand, J. C. Stone, Francis Stewart, Charles A. Moon, 
and B. Broaddus, ail of Mu.skogee, Okl, for plaintififs. 

Myron White, of Muskogee, Okl., R. L. Disney, of Ardmore, Okl., 
W. W. Cotton, of Mnskogee, Okl., and A. C. Brewster and Forrester 
Brewster, both of Pryor, Okl., for défendants. 

WILLIAMS, District Judge. The facts are stiptdated. Levi T. 
Rogers was a three-quarter blood Indian citizen of the Cherokee Na- 
tion, receiving during his lif etime as bis distribiitive share as a mem- 
ber of said tribc certain tracts of land, respectively, as homestead and 
stirplus allotments, tipon both of which he had exectited certain oil 
and gas mining leases. He died intestate on May 19, 1910, seized in 
fee of ail of said allotted land, leaving surviving him, as his chiidren, 
James Rogers and Emma Johnson, née Rogers, each being three- 
quarter blood Cherokee citizens, by a former marriage, and so enrolled 
on the iînal rolls, and George Rogers, David Rogers, Hazel Rogers, 
and Levi T. Rogers, Jr., three-quarter blood Cherokee Indians, by his 
marriage with Susie Rogers, a three-quarter blood Cherokee Indian, 
who survived him; the said George Rogers, David Rogers, James 
Rogers, and Emma Johnson, née Rogers, being born prior to March 
4, 1905, and the said Hazel Rogers and Levi T. Rogers, Jr., subsé- 
quent to March 4, 1906, and not enrolled upon the final rolls of the 
citizens of the Cherokee Nation. 

The questions arising are (1) as to the distributive share of the 
widow, and (2) the disposition of the royalties, ail of which accrued 
after the death of the intestate. 

[1] I. (a) The land in controversy having been allotted to the de- 
ceased, Levi T. Rogers, Sr., whilst he was living in lawful wedlock 
with his second wife, Susie Rogers, who survived him, this allotment 
was acquired during coverture. Simpkins et al. v. Ware, 45 Okl. 327, 
145 Pac. 355. 

[2] (b) As to the royalties derived from the homestead, the said 
Hazel Rogers and Levi T. Rogers, Jr., are entitled to the use of the 
interest or income which may be obtained by properly investing the 
same during their lives, until April 26, 1931, leaving the principal 
to go to the heirs in gênerai on the termination of their spécial right ; 
their guardian, appointed in the state probate court, not being entitled 
to the custody of such royalties without the consent of the Secretarv 
of the Interior. Parker v. Riley, 250 U. S. 66, 39 Sup. Ct. 405, 63 
L. Ed. 847, decided bv the Suprême Court of the United States Mav 
19, 1919; Act May 27, 1908, c. 199, § 9, 35 Stat. 312. 

[3] (c) In Parker v. Richard, 250 U. S. 235, 39 Sup. Ct. 442, 63 
208 F.— 11 
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L. Ed. 954, decided by the Suprême Court of the United States June 
2, 1919, it is said: 

"Under the act ol 1908, as already shown, leases of 'restricted lands' for 
oil and gas minlng may be made with the approval of the Secretary of the 
Interlor, under régulations prescrlbed by hlm, 'and not otherwise.' The prés- 
ent loase was made and approved under that provision. The land was then 
restricted and the restrictions hâve not smce been removed. Thus the event 
which the régulations and the lease déclare shall terminale the supervision by 
the Secretary of the Interlor of the collection, care, and dlsbursement of the 
royalties has not occurred. Nor has the occasion for some super\'ision dis- 
appeared. The helr is a fuU-blood Indlan, as was the allottee, and Is regarded 
by the act aa in need of protection, as was the allottee. In the absence of some 
provision to the contrary, the supervision naturally falls to tlie Secretary of 
the Interlor. * * * There Is nothing to the contrary In the leasing pro- 
vision, or in any other of which we are aware. True, it is possible under the 
proviso In section 9 for the heir, if the court approves, to soll and convey his 
interest In the land; but that has not bem done, and it well may be that the 
helr will remain the owner until the restrictions expire in regular course — 
April 26, 1931. There is nothing In the proviso Indicating that it Is intended 
in the meantime to take froni the Secretary or to commit to the court the 
supervision of matters pertalning to the lease or the royalties. A purpose to 
do that doubtless would be plainly expressed. In this situation we thlnk 
the authority of the Seeretarj- of the Interior to supervise the collection, cara 
and disbursement of the royalties has not termlnated." 

The surplus allotment was "restricted land" at the time of the exé- 
cution of the oil and gas mining lease by Levi T. Rogers, Sr., but ail 
restrictions upon the aliénation of any deceased allottee's land were 
removed bv his death, none of the heirs being full-bloods. Section 
9, c. 199, 35 Stat. 312. 

Section 6, Act of Congress May 27, 1908, c. 199 (35 Stat. 312), pro- 
vides : 

"That the persotis and property [italics mme] of mlnor allottees of the Five 
Olvilized Tribes shall, except as otherwise speclflcally provided l)y law, be 
subject to the jurisdlctlon of the probate courts of the State of Oklahoma." 

See Yarhola v. Strough (Okl.) 166 Pac. 729; Morrison v. Burnette, 
154 Fed. 617, 83 C. C. A. 391 ; Harris v. Bell, 250 Fed. 209, 162 C. 
C. A. 345. 

In Truskett v. Closser, 236 U. S. 223, 35 Sup. Ct. 385, 59 L. Ed. 
549, after referring to sections 1, 2, 4, and 6 of said act, it is said: 

"Thèse sections are cireumstantlal and contaln the éléments of décision. 
Section 2 deflnes minors, maie and female, and provides for tlie disposition of 
thelr property under, as stated. rules and régulations provided by the Secre- 
tary of the Interior, and déclares tl'.at the .iurisdiction of the probate courts of 
the State shall be subject to Its provisions. And section 6 déclares to what 
courts the property of minors so defined shall be subject. Exi)licitly such prop- 
erty is made 'subject to the jurisdlction of the probate courts of the state of 
Oklahoma.' Tlie qualification 'except as otherwise speclflcally provided by 
law' means, as said by tlie Circuit Court of Apixials, 'fédéral law, not state 
law.' " 

Section 2, referred to, is as follows: 

"That ail lands other than homesteads allotted to membere of the Five CIvU- 
Ized Tribes from which restrictions hâve not been romoved may be leased by 
the allottee if an adult, or by guardian or curator under order of the proper 
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probate court if a minor or incompétent, for a period not to exceod flve years, 
witliout the privilège of rcncwal : Provided, that leasos of restrictcd lands 
for oil, gSLS or otlier mining pur|)oses, leases of restrieted liomesteads for more 
tlian one year, and Icases of restrieted lands for periods of more tlian flvo 
years, may be made, witb tlie approval of the Seeretarj- of the Interior, under 
rules and régulations provided by the Secretary of the Interior, and notl 
otherwise : And provided furtlier, tliat the .iurisdiction of the probate courts 
of the State of Oklahoma o\-er lands of minors and incomyietents shall be 
subject to the foregoiug provisions, and the term niiuor or minors, as used in 
this act, shall inclnde ail niales under the âge of twenty-one years and ail fe- 
males under the âge of eighteen years." 

The Act of April 21, 1904, c. 1402, 33 Stat. 189, providing that "ail 
the restrictions upon the aliénation of lands of ail allottees of either 
of the Five Civilized Tribes of Indians who are not of Indian blood, 
except minors, are, except as to homesteads, hereby removed, * * * " 
was repealed by substitution by section 1 of Act of Congress May 27, 
1908, c. 199, 35 Stat. 312. 

Prior to Act of April 21, 1904, the provision as to restrictions on the 
lands of the Five Civilized Tribes were distinct as to each tribe, 
whilst said act applies uniformly to ail of said tribes. By the Act of 
May 27, 1908, a uniform and comprehensive System as to the removal 
of restrictions is provided, not only as to the lands of adults, but also 
of minors and incompétents, with the exception by way of limitation 
as to the manner or way by which the aliénation or conveyance of 
lands of minors or incompétents could be made and not othervi^ise. 

In Jefiferson v. Winkler, 26 Okl. 663, 110 Pac. 759, it is said: 

"In other words, construing ail of the foregoing provisions of said act to- 
gether, we thinli it was the législative Intent to provide that the allotted 
lands of freedmen and mixed-blood Indians havlng less than half Indian 
blood, under the âge of 18, if a female, and imder the âge of 21, if a maie, may 
be sold under the supervision and jurisdiction of tlie probate courts of the 
State, and not otherwise." 

As to whether the first proviso in section 2 of Act May 27, 1908, 
applies to the homesteads and surplus allotments of minors of less 
than one-half blood, and to the lands other than homesteads of minors 
of less than one-fourth blood, and not to ail the lands of minors, sec- 
tion 1 of said act provides : 

■I * • * The status of the lands allotted beretofore or hereafter to al- 
lottees of the Flve Civilized Tribes shall, as regards restrictions on aliéna- 
tion or incumbrance. * * * AU lands, inelnding homesteads, of said allot- 
tees eurolled tm inteniiarrled whites, as freedmen, and as mixed-blood In- 
dians having less than lialf Indian blood inelnding minors shall he frca Jrom 
ail restrictions. [Italics mine.] AU lands, except homesteads, of said allot- 
tees enrolled as mixed-blood Indians having half or more than half or less 
tlian three-quarters Indian blood shall be free trom ail restrictions. [Italics 
mine.] AU homesteads of said allottees enrolled as mixed-blood Indians hav- 
ing half or more than half Indian blood, incluAing minors of such degrees of 
Mood, * * * shall not be subject to aliénation, contract to sell, power of 
attoi-ney, or any other ineumbi-ance prior to April twenty-sixth, nineteen 
hundred and thirty-one, except that the Secretary of the Interior may remove 
such restrictions, whoUy or in part, under such rules and régulations concem- 
ing ternis of sale and dlsiwsal of the proceeds for the benefit of the respective 
Indians as he may prescribe." 
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"Restricted lands," as used in the first proviso of said section 2, in- 
cludes only — ■ 

"homesteiids of said allottees enrolled as mixed-blood Tndians liavius luilf oi- 
moi'e than half Iiidian blood, inchiding mkvtrs of snch defçi'Pcs of blood, aiid 
ail allotted laiuls of enrolled full-bloods, and enrolled mlxed-hloods of tlir(>e- 
quai-ters or more Indian blood, iruiluding minurs of stich degi'ees of bltxjd." 
(Itallcs mine.) 

As to the interests of fuU-blood Indian heirs in tribal or allotted 
lands descended by inheritance, see Chupco v. Chapman, 247 U. S. 
506, 38 Sup. Ct. 427, 62 L. Ed. 1240; Id. (Okl.) 160 Pac. 88, 170 
Pac. 259. , 

Disability occasioned by minority is a personal restriction as to the 
aliénation of allotted lands and full-blood inherited tribal lands by 
minors, in that the intervention of the proper state probate court exer- 
cising siich jurisdiction is necessary for the aliénation or conveyance 
of such lands by minors. Talley v. Eurgers, 246 U. S. 104, 38 Svip- 
Ct. 287, 62 h. Ed. 600; First State Bank of Hewitt v. Lowery et al. 
(Okl.) 178 Pac. 983. In McNee v. Whitehead, 253 Fed. 546, 165 C. 
C. A. 216, it is said: 

"It is conceded hère that. if sections 1, 4, and 9 fAct of May 27, 190S, So 
Stat. '512] stood alone, ttie lands in question would l)e taxable ; but it is ar- 
L'ued that the definite prescription of niçes of minority and the subje<;tion of 
the lands of minors so defined to the orders of the local probate courts amoimt.s 
to the imposition of another restriction upon aliénation, with Its acc^ompanying 
exemption from taxation, iiotwlthstandlnK the renioval of 'ail restrictions' In 
f;eetions 1 and 9. We do not think the argument is sonnd. Wtiere Congresa 
so unmistakably manifested an intention to rémoise ail restriotions [italics 
minel, It wovild take langtiage more clear than that tofore us to indicate that 
it imposed another at tlie same time. In one sensé the définition of minority 
and the commission of jurisdiction to the probate courts of tlie state consti- 
tute a limitation or restriction [italics mine] but the i)urpose was to avoid the 
rules, sometimes loosely applied, of estoppel, waiver, and ratification in re- 
spect of the acts of minors and to i>revent iiremature majority by decree of a 
court or by marriage as provided by state statutes. This was but a récog- 
nition and strengthening of the ordinary disabilities of minority in behalf of 
those of Indian blood, not an exception to the renioval of restrictions upou 
aliénation generally." 

[4] The second proviso to section 2 prescribes a fédéral limitation 
or restriction as to âges of snch minors, and such disability cannot 
be atïected by state law. Section 6 subjects the property of such 
minor allottees to the jurisdiction of the probate courts of the state 
of Oklahoma. The proviso to section 4 prohibits allotted lands from 
being subjected or held liable to any form of personal claim or de- 
mand against the allottees arising or existing prior to removal of 
restrictions other than contracts theretofore expressly permitted bv 
(fédéral) law. Thèse constitute a limitation or restriction, but not to 
the extent of making such inherited or allotted lands "restricted lands" 
as the term is used in the first proviso to said section 2. 

[5] The term "restriction," as used in the proviso to section 4, 
comprehends the limitation operating on the minor, so that he or she 
may not convey or alienate such allotted or inherited tribal lands with- 
out the intervention of the proper state court exercising probate juris- 
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«diction, and upon the agencies of the state, so that such land should 
not be subjected or held liable to any f orm of personal claim or demand 
against such miner allottees, or hoirs, arising or existing prier to their 
(his or her) majority, as defined by the second proviso in section 2, 
other than by contracts theretefore permitted by act of Congress, as 
well as restrictions remeved from the allotted lands of minors by sec- 
tion 1, or thereafter removed according to said act, and the restric- 
tions remeved by section 9. 

Under said provisions no debt could be contracted by such minor 
or minors, indépendant of the county or probate court exercising such 
jurisdiction during minerity, which could, either before or after 
such minor or minors had reached his or her majority, be reduced to 
judgment and such lands be subjected involuntarily by exécution or 
such process to satisfy such judgment; nor could such lands of minors 
be sold by any process or governmental agency, except through the 
intervention of a county or probate court, or court exercising such 
jurisdiction. Removal of restrictions, as the term "restriction" is 
used in section 4, includes not only the restrictions removed against 
the aliénation of allotted lands by sections 1 and 9, but also the removal 
of their disability against aliénation occasioned by minerity caused by 
the minor's attaining his majority. Tally v. Burgess, supra; McNee 
V. Whitehead, supra ; First State Bank of Hewitt v. Lewery, supra. 

Hère the question is as to whether the guardian of the two minors 
enrolled as three-quarter Cherokees by blood are entitled to ' receiye 
their part of the royalties accrued subséquent te the death of their said 
fathcr, freed frem any direct supervision by the Secretary ef the In- 
terior. In National Bank of Commerce v. Andersen, 147 Fed. 87, 77 
C. C. A. 259, it is said : 

••Tlie pnrpose of the statute evidently Is that lands Inherlted from deceased 
allottees by heirs, who had and were llving upon allotmeuts of their own, niij^t 
be sold and converted into jrioney, rnther than remaln untllled and unoc- 
cupied. It may be admitted that, If tho Intention of the statute Is to terml- 
nate the trust as to ail lands so sold, and to give the proceeds to the heirs 
free from restrictions, the Secretarj' of the Interlor had not the power to 
frustrate that intention In this instance by imposing the terras whlch were 
tnserted in the pétition for leave to scll, and that such terras, notwlthstanding 
that they were assented to by the petitioners, were not bindlng upon them." 

In United States v. Hinkle, 261 Fed. 518, C. C. A. , it is 

said: 

"We are of the opinion, however, that under sections 19 and 20 of the Act of 
April 26, lOOG (:M Stat. 137), and section 2 of the Act of May 27, 1908 (35 Stat. 
312), and the résiliations of the Scicretary of the Interior promulgated July 7 
1906, .Tune 11, 1907, and Apiil 20, 1908, the exclusive custody and control of 
minerai rents nnd profits derived from restncted lands of full-blood tribal 
Indîan citkcns of Ihc Five Civilized Trihcs [italics mine] is vested In the 
Secretary of the Ititerior. sub.iect only to such rules and régulation.^ as he may 
preseribe. as an indf'iiendent trust fund, separate and distinct from the trust 
«State In the land itself. • • • » 

The lands covered by the mining lease in the Hinkle Case were 
inherited tribal lands ; the lessor being a full-bloed heir. Under sec- 
tion 9, Act May 27, 1908, only as to such interests of full-blood In- 
dian heirs were the conveyances required to be approved by the 
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State court having jurisdiction in probate matters ; ail other restrictions 
as to aliénation being removed. 

It appears to hâve been the intention of Congress to terminate the 
trust of the Secretary of the Interior, so as to place the proceeds of 
the accrued royalties of the minors in this case under the jurisdiction 
of the probate courts of the state of Oklahoma. 

I conclude that the guardian is entitled to receive the funds arising 
from the royalties belonging to said minors, ail of which accrued after 
the death of Levi T. Rogers, St., and which were coUected by the 
Superintendent of the Five Civilized Tribes, and to hold and account 
for them as the law directs ; the Secretary of the Interior, through 
his agents, attorneys, and clerks, being empowered, under rules and 
régulations to be prescribed by him, to take steps to cause such guard- 
ian and curators to faithfully exécute their trust in the state, county, 
or probate courts. 

An order will be entered in accordance with this opinion. 



GRAHAM V. ENGLEMANN. 
(District Court, S. D. Texas, at Houston. February 12, 1920.) 

No. 227. 

1. Limitation of actions <2x=>5(1)— Law of foétjm govebns construction. 

In construing statutes of limitation, the forum govems in construing ex- 
ception to tlie bar flxed by the statute, as well as in interpreting the actual 
bar Itself. 

2. CouBTS <S=»366(lù) — OoNSTBucrioN OF limitation law by hiqhest state 

COURT govebns FEDERAL COUKT. 

In construing a state statute of limitation, a fédéral court Is govemed 
by its construction by the highest state court, when not in conflict with 
the fédéral Constitution, treaties, or laws, but a fédéral court is not con- 
trolled by mère dicta or implications from opinions by the state court. 

3. Limitation or actions <®=>87(1) — Exception regabding tempobaby ab- 

sence FROM STATE NOT BESTRIOÏED TO BESIDBNTS. 

Under Kev. St. Tex. art, 5T02, provlding that limitation shall not mn 
during a defendant's temporary absence from the state, etc., the question 
of the defendant's résidence in the state iw inimaterial in determinlng the 
application of the statute, but its appllcaljillty dépends on the présence of 
the défendant in. the state, either at the tline tlie cause of action accrued 
or the riglit arose out of \vhi<:h tlie cause of action grew. 

At L,aw. Action by Mrs. M. E. Graham against J. C. Englemann, 
Jr. Judgment ordered for plaintifï. 

Hutcheson, Bryan & Dyess, of Houston, Tex., for plaintiff. 
Andrews, Streetman, Logue & Mobley, of Houston, Tex., for de- 
fendant. 

HUTCHESON, District Judge. The gist of plaintiff's action is a 
claim that, induced by the fraudulent représentations set out in her 
pétition, she purchased from the défendant a certain tract of land in 
Texas, said land being not o£ the value or kind represented by the 

<g=>Por other casea see Same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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défendant, to her resulting damage. The défendant dénies generally, 
and pleads the statutes of limitation of two and four years, to which 
the plaintiff replies that the defendant's absences from the state hâve, 
under article 5702, Revised Statutes, toUed the statute sufficiently to 
prevent the bar. 

I find with the plaintiff upon her claim of deceit and damage, and 
I also find that, since plaintiff's cause of action accrued, the aggr^^te 
of defendant's absences from the state has been such that, if those 
periods are not counted against the plaintiff, her action has not been 
barred. 

The défendant claims that the statute has no application to the de- 
fendant, for the reason that the courts of Texas hâve construed the 
statute as applicable only to résident debtors, while the défendant is 
not, and never has been, a résident of the state of Texas. The plaintiff 
claims that, under both the literal words of the statute and the settled 
construction given such statute, it does apply. Upon the question of 
the application of the suspensory statute the grave controversy in this 
case arises. 

[1] It is not disputed that the gênerai rule which controls this case 
is that, where statutes of limitation are invoked, the lex fori governs as 
well in matters of exception from the bar fixed by statute as in matters 
of the actual bar itself. 25 Cyc. 1019, 1020. Article 5702, Revised 
Statutes, was enacted on the 5th of February, 1841, and has been car- 
ried in the statutes ever since, with no change in its phraseology. It 
reads as follows: 

Art. 5702 (3367). "Time of Terwporary ÂÀ)sence Not Counted. If any person 
against whom there shall be cause of aedou shall be without the llmits of this 
state at the time of the accruhig of such action, or at any tlme during which 
the same mlçht hâve beon miiintained, the person entlUed to such action 
shall be at liberty to bring the sîinie against such person after his retnm to 
the state, and the time of such person's absence shall not be accounted or 
taken as a part of the time llmited by any of tlie provisions of this title. 
(Act Feb. 5, 1841, sec. 22, 1'. D. 24.)" 

Provisions in statutes of limitation tolling the statute because of 
absence of the debtor or obligor find their origin in the statutes of 4 
and 5 Anne (25 Cyc. 1128), which statute déclares that, if any person 
against whom tbere shall be any cause of action be, at the time such 
action accrues, beyond the seas, the action may be brought against 
him upon his return within the time limit for bringing such action. 
Under this statute the English courts hâve held that the exception is 
not limited to citizens, résidents, or persons who bave before the ac- 
crual of the cause of action been within the jurisdiction, but that the 
exception applies to ail persons, irrespective of their former présence 
within the realm. This statute has been adopted with varying phrase- 
ology in the varions states of the Union, and where the words of the 
statute do not expressly confine its application to résidents, the con- 
struction given by the English courts is foUowed. 25 Cyc. 1237. See 
dissenting opinion, Snoddy v. Cage, 5 Tex. 106. 

The défendant concèdes the gênerai rule, but, asserting that the 
courts of Texas hâve adopted a différent construction, invokes the 
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settled ruie that United States courts will follow the construction given. 
by the Suprême Court of the state to the statutes of limitation of that 
State. 

[2] It must be conceded that the décisions of the highest court of 
the State upon the construction of a state statute of limitation, where 
not in conflict M'ith some principle of the United States Constitution, 
treaties, or acts of Congress, conclude this court in law cases. Ennis 
Watervvorks v. Ennis, 233 U. S. 656, 34 Sup. Ct. 767, 58 U Ed. 1139; 
Alice State Bank v. Houston Pasture Co., 247 U. S. 240, 38 Sup. Ct. 
496, 62 L. Ed. 1096; Dibble v. Bellingham Bay Land Co., 163 U. S. 
64, 16 Sup. Ct. 939, 41 L. Ed. 72 ; Quinette v. Pullman Co., 229 Fed. 
333, 143 C. C. A. 453 ; City of Memphis v. Board of Directors (D. C.) 
231 Fed. 217. This rule, however applies alone to décisions of the 
highest court of the state. U. S. Tel. Co. v. Central Tel. Co., 202 Fed. 
66, 122 C. C. A. 86; Patapsco Water Co. v. Morrison, 18 Fed. Cas. 
1284, No. 10792 ; Freund v. Yaegerman (C. C.) 27 Fed. 248. 

In Continental Securities Co. v. Interborough R. T. Co. (C. C.) 165 
Fed. 959, the court says : 

"The liishest court of the state of New York is our Court of Appeals. 
* * * The fédéral courts are not bouiul by îiniy décision of any Appellate 
I>ivision of the Suprême Court, * * * The Appellate Divisions cannoC 
couvert themselves into the highest court of the state, or Into courts of 'last 
resort,' ♦ * * by exercising a discrétion in refusing leave to prosecute ac- 
tions." 

In Fédéral Lead Co. v. Swyers, 161 Fed. 689, 88 C. C. A. 548, the 
court says : 

"Tlie décisions of the Missouri Courts of Appeals, while entitled to respectful 
considération, are not the décisions of the highest .iudicial tribunal of the 
state, whieh are alone binding on the fédéral courts in their construction of 
local statutes." 

Nor are the fédéral courts controlled by mère dicta of a state court. 
Carroll v. Carroll, 16 How. 275, 14 E. Ed. 936; Matz v. Chicago R. R. 
(C. C.) 85 Fed. 180; In re Sullivan, 148 Fed. 815, 78 C. C. A. 505; 
Southern R. R. v. Simpson, 131 Fed. 705, 65 C. C. A. 563. Nor does a 
construction of a statute, based merely upon implications from the 
language of a judicial opinion, control the fédéral court. Cœsar v. 
Capell (C. C.) 83 Fed. 403 ; Adelbert Collège v. Wabash R. R., 171 
Fed. 810, 96 C. C. A. 465, 17 Ann. Cas. 1204. 

Applying thèse principles to this case, it will appear that, if the Su- 
prême Court of Texas has established a settled rule of construction of 
this statute upon facts substantially identical with those at bar, though 
that rule be contrary to the received and settled rule of construction 
elsewhere, this court is bound to follow the Texas rule. On the other 
hand, this court is at liberty to follow the gênerai rule of construction, 
if the décisions of the state of Texas relied upon by the défendant are 
either décisions of inferior courts, constitute merely dicta of the Su- 
prême Court, or merely give rise to implications which might resuit 
from follovving the judicial expression to its logical conclusion, when 
applied to other facts than those adjudicated. 

[3] A careful review of the authorities cited convinces me that the 
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S'jpreme Court of Texas has never passed upon facts îdentical with 
those at bar, and that it has never established a rule of construction for 
this case to which I am committed. It is true that the Texas courts 
hâve often used the words "résident" and "nonresident" in applying 
the statu te, but they hâve never denied the appHcation of the statute 
under facts such as those in this case. 

I find that the défendant is not and never has been a résident of 
Texas, but that he was in the state of Texas at the time the right which 
underlies plaintifï's suit was conferred upon her, and at the timè when 
the cause of action which plaintiflf asserts accrued, and I am of the 
opinion that no décision of the Suprême Court of Texas deprives her 
of the benefit of this statute. A brief review of thèse décisions will, I 
think, make clear the correctness of this position. 

In Snoddy v. Cage, 5 Tex. 106, Love v. Doak, 5 Tex. 343, and Moore 
V. Hendrick, 8 Tex. 253, the point decided was that the statute could 
hâve no application to a person who had never been in Texas, and 
therefore could not be said to hâve returned. While in ail thèse cases 
dicta were used tending to restrict the statute to résidents of the state, 
in the last-named case the f ollowing language was used : 

The statute is "restricted to causes of action agalnst persons v:ho had heen 
within the Mmits of the Repuhlic, had ahsented themselves and had returned; 
• * * that no one coiild be said to return to a country in which he had 
never been présent." (Italics mine.) 

In Fisher v. Phelps, 21 Tex. 55, the court held the statute applicable 
to a person who had been in the state, had removed out of it, and had 
returned, though the opinion did use this dictum : 

"This exceptlonal provision Includes, as we hâve decided, only persons who 
were résidents of the state." 

In Lynch v. Ortlieb, 87 Tex. 590, 30 S. W. 545, the point decided 
was that, the défendant being outside of the state when t^e cause of ac- 
tion arose, and having never since resided hère, the statute did not apply. 
Jaffray v. Solomon's Estate (Tex. Civ. App.) 157 S. W. 170, merely 
holds that a person outside of the state at the time a cause of action to 
revive a judgment accrued was not within the terms of the statute. 

Wilso.n V. Daggett, 88 Tex. 375, 31 S. W. 618, 53 Am.. St. Rep. 766, 
the leading case on the subject, held that limitation was not suspended, 
where adverse possession had been taken by a nonresident through a 
tenant or agent ; the nonresident not being in the state at the time pos- 
session was taken, and only coming to the state afterwards on business 
for a temporary purpose. 

In Hufif v. Crawford, 88 Tex. 368, 30 S. W. 547, 53 Am. St. Rep. 
763, the court says : 

"// the défendants were résidents of tlis state, or were within the state at 
the time the adverse possession was talcen iy their agent, the statute woul<3 
apply." (Itallca mine.) 

In the same case the court further says : 

"The plalntiffs had failed. to show that Brush waa a résident of the state, 
or that he was icithin the state at the time he took possession by Ms tenants 
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of the property In suit. » * * if Brush was a noiiresideut and absent from 
the State at tlie tlme the cause of action accrued against liim, hls absence was 
not to be accounted against him'." (Italics mine.) 

In Tourtelot v. Booker (Tex. Civ. App.) 160 S. W. 293, and Pollard 
V. Allen (Tex. Civ. App.) 171 S. W. 530, the party against whom the 
suspension was claimed was not within the limits of the state at the time 
the right or the cause of action accrued. In Watts v. McCloud (Tex. 
Civ. App.) 205 S. W. 382, the court held that the défendant had a rési- 
dence in the state, and that theref ore the statute would apply. 

In Ayers v. Henderson, 9 Tex. 540, the défendant had executed a 
note, and prior to its maturity and before any cause of action had arisen 
on it, had left the state, suit being brought upon the note and the dé- 
fense of limitation being interposed, plaintiffs successfully invoked 
the application of the suspensory statute ; the Suprême Court holding 
that the statute was passed for the benefit of résident creditors, and 
that it suspended limitation as to the debtor, though the debtor was 
not a résident of the state of Texas when the cause of action on the note 
accrued, and never had returned to the state af ter the accrual of such 
cause of action. 

In the case at bar the défendant was in the state when he spoke the 
words of deceit which gave plaintiff her cause of action, and was in the 
state when her cause of action for deceit accrued, and I do not think 
it arguable that the principle of Ayers v. Henderson does not affimm- 
tively apply. The only case cited by the défendant in which his position 
is sustained is the case of Cotton v. Rand (Tex. Civ. App.) 29 S. W. 
682, in which the Court of Civil Appeals, an inferior appellate court, 
held, directly contrary to the opinion of the Suprême Court in Ayers 
V. Henderson, supra, that the statute had no application to a person 
who executed a contract while in the state, but who left the state be- 
fore a cause of action accrued on the contract. For the reason, not 
only that this opinion is an opinion of an inferior court and not bind- 
ing on this court, but also is contrary to the opinion of the Suprême 
Court of Texas, the rule enunciated in Cotton v. Rand will not be 
followed hère. 

In discussing thèse décisions I hâve confined my analysis strictly to 
the point of décision in each case, because the expressions in them by 
way of dicta do not bind this court. Adverting, however, to those 
expressions, it is my view that, though there runs through ail the opin- 
ions of the Suprême Court the expression that this statute is applicable 
to résidents, and not to nonresidents, there also runs with equal definite- 
ness, though perhaps with not the same frequency, the assertion that 
the only thing necessary to make the statute applicable is the fact that 
either the right which underlies the cause of action or the cause of 
action itself shall hâve accrued to the plaintiff while the défendant was 
in the state. In short, the spirit of the statute, as construed by our 
courts, seems to be that there is a kind of virtue in the fact that the 
right of plaintiff shall spring on Texas soil, and that the Texas courts 
feel bound to apply the statute to ail those persons who, within the con» 
fines of Texas, assume obligations or give rise to causes of action, and 
thereafter leave the jurisdiction. 
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Atteniiated as this point may seem, it must be borne in mind that 
the Texas décisions are a departure from the gênerai rule giving the 
statute application to debtors of ail kinds, and that the genesis of the 
Texas rule is to be found in the tvvo distinct and not inconsistent poli- 
cies, the first enunciated in Snoddy v. Cage, 5 Tex. 106, that the early 
législation was designed to favor and promote immigration, and not 
to keep alive causes of action against immigrants (that is, those who 
had never been in the state), and the second enunciated in Ayers v. 
Henderson, 9 Tex. 540, that the policy of the state was to protect citi- 
zens against absentées from the Republic (that is, those who had been 
hère, caused rights to arise, and then absented themselves). 

Bearing thèse two principles in mind, a complète and acceptable doc- 
trine is worked out, when it is declared that the Texas statute bas 
no application to persons who were not in the state when either the 
right or the cause of action accrued, but that it bas application to any 
person who while on Texas soil incurred an obligation, either in tort 
or on contract or while on Texas soil breached an obligation, though 
the obligation was incurred elsewhere. 

I therefore reach the conclusion, and so hold, that the question of 
résidence in the state is wholly immaterial in determining the applica- 
tion vel non of the statute, but that the controlling question under the 
Texas décisions is the présence of ihe défendant in the state, either at 
the time of the accrual of the right out of which the cause of action 
grew, or at the time of the accrual of the cause of action itself. So 
believing, since I find that the défendant was in the state of Texas, 
both at the time the right of plaintiff was created and at the time her 
cause of action accrued, I hold the statute applicable, that the plaintiff's 
cause of action is not barred, and that the plaintiff is entitled to re- 
cover upon her action for deceit the sum of $4,000 and interest; and 
it will be so ordered. 



DAIL-OVEELAND CO. v. WIIJ./YS-OVERr.AND, Inc., et al. 

(District Court, N. D. Olùo. W. D. Decerabcr 27, 1019. Supplemental 

Opinion, Jaiuiavy, 1920.) 

No. 212. 

1. Courts "S=5280 — Jurisdictional question may bh raised informally. 

A motion attacking the eourt's .lurisdiction, made by défendants wlio 
had defaulted, will be considered, since the court will consider jurisdio- 
tional questions infonrially presented. 

2. In.TUNCTION ®=»101(1) — ReMEDY at LAW FOE STBIKE DISTUBBANCES IN- 

ADEQUATE. 

A dealer"» complaint against manufacturing and selling corporations, 
wliieh had agreed to supply it with automobiles, and labor organization, 
which i)romoted strike disturbances which. interfered with the production 
of suoh automobiles, states a cause for équitable relief, where the labor 
défendants were financially irresponsible and recovery of damages against 
the otlier défendants would be difflcult, since the dealer"» contract ex- 
cused partial nonperformance if normal production was rendered impos- 
sible by any cause. 

^=ï>Kor other caaes eee aame topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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3. Sales i©=>S5(2) — Cointkact f:xcusiNG partial nonferformance occasion - 

ED "BY ANY cause" COXSTRUED. 

An automobile sales contract. provuling tliat, If "by any cause" the 
seller was unable to complète ail its contracts, it iiilsht prorate the avall- 
able supply of machines among Its custoin.ers, refers to causes reasonahly 
beyond the power of the seller to pr'event. 

4. Injdnction <g=>03 — Stranger may «e kbstraixed from interfering witjc 

contkactual eioiits. 

Equity bas jurisdiction to prévint inipairnient of contraetual ri.silitw 
by a party who is a stran;j;er to the contract and the affairs of either 
party thereto. 

5. Injunctton <S=3 101(1) — Prevekti.xg strike disturbaxces from isterfer- 

ino with contracttjal risiits. 

Equity bas power to prevent members of labor organlzations from in- 
terfering by nieans of unlawful strike disturbances with the power of nian- 
ufacturing and selling corporations to prodnee and supply automobiles 
whicli they had contracted to fumLsh plaintiff dealer. 

6. Injunction <g=:3ll4(2) — Indispensable and necessary parties in strike 

DISTUHBANCE CASEl. 

In a dealer's suit against manufacturlng and selling corporations, which 
had agreed to supply it with aiitoraoblles, and membcrs of labor organ- 
Izations who were interfering with the performance of such contract hy 
strike disturbances, the right of action against the labor défendants is 
an independeiit right, and the manufaeturing corporation is not an in- 
dispensable, or even necessary, party. 

7. Courts i®=>317 — Realignment of parties in strike disturbance case. 

In a dealer's suit against manufaeturing and producing concerns, which 
had agreed to supply it with automobilest, and members of labor organlza- 
tions, who were interfering with performantre of the contract by strike dis- 
turbances, any rigbts of the manufaeturing corporation against the labor 
défendants rest on différent grounds than those of plaintiff, and défend- 
ant manufacturer need not be aligned as a party plaintiff in testing 
whetber a diversity of citizonship confers jurisdiction. 
S. Injunction <S=3l04 — Resteaining conspiracy by strikers interferino 

^^'ITII INTERSTATE- TRADE. 

Equity bas jurisdiction under the Sherman Anti-Trust Act (Oomp. St. 
§ SS20 et seq.) to restrain violent strike disturbances, which reduce the 
production and Interstate supjjly of automobiles, despite Olayton Act, § 
6 (Comp. St. § 8S35f), authorizing members of labor organizations to 
iawfully carry ont their legitimate objects, and section 20 (Comp. St. § 
1243d), preserving the right of lawful assemblage, etc. 

9. IN.TUNCTION <S=>101(3) — Restrainikg violent strike disturbances not 

AFFECTBD BY ClAYTON AcT. 

The Olayton Act. providing tbat members of labor organizations shall 
not be restrained from lawfully advancing the legitimate objects of their 
organizations, etc., does not preclude an injunction against intimidation, 
bloodshed, and othor violent forms of strike disturbances. 

10. WOBDS AND phrases. — "I.OCKOUT" AND "STRIKE." 

A "strike" exists where men quit because the employer refuses condi- 
tions demanded of him, and a "lockout" where employés refuse to returu 
to work unless the employer meets their demands. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Lockout; Strilce.] 

11. Constttutional law <S=367 — Detebminino wiio are employés under 

Clayton Act a judicial question. 

Whether men who had quit work still remained employés, withln the 
Clayton Act, authorizing picketing in disputes betweeen employers and 
employés, etc., is a question for judicial détermination. 

«gz^sFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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12. IX.JU.NCTIOX <S=3l01(2) — WlîEN STlîIKERS CEASE TO BE "EMPLOYÉ^" WIÏII- 

iN Clayton Act. 

Wliere n irituuifacturinK jjlnnt was suœessfully operating at full capac- 
ity, witli moi'(' nien (Miiployed tlian \^lien a strike hiul been called seven 
iiiontlis previoiTsly, licld, tliat strikers who still remalned out were no 
longer "employés," witliin tlie Clayton Act, authorizinjr pieketing in dis- 
putes between employer and employG, etc. 

[Va}. Note. — l-"or other définitions, seo Words and Phrases, First and 
Second Séries, Einjiloyé.l 

13. I^'.J^■.^■(■TIO^• «S^Kl.'ÎCT) — MoniiacATiow or céder autiiorizing picketi.\6 

DURIXG STRIKE. 

■\\liei'e seven montlis had elapsed sinco a strike at an automobile man- 
iifacturing eoncern, and it was operating at full cai^acity, witli an în- 
crea.sed nuniber of mon omiiloyed, held, that a i)rovision in a tcmporary 
injvniction autiiorizing pieketing under certain conditions will be stricken, 
leaving tbe lubor défendants sueh rights as tliey niay liave under Clayton 
Act, § 20 (Comp. St. § 124;?d). 

Suppleniental Opinion. 

14. INJUMCTION <S=3l01(4) — PiCTsETtXG PLANT WUICil IIAS FTJLLY BESUilED 

OPERATIONS AITER STlilKE UESTBAI.NEn. 

Where a manufacturiiig plant v;as successfuUy oiierating at full capao- 
ity, with more men employed tbnn when a, strike liad beeii called over 
seven months previously, and tbe strike had beconie a dead issue, 7i*W, 
that the continued pieketing of the plant had beconio a uiere annoyance 
and nuisance, which would be restrained. 

Suit by the Dail-Overland Company against Willys-Overland, In- 
corporated, the Willys-Overland Company, Toledo I^odge No. 105, 
International Association of Machinists, and others. Motion to dis- 
miss for want of jurisdiction overruled, and motion for permanent 
injunction allowed. 

Tracy, Chapman & Welles, of Toledo, Ohio, and F. C. Harding, of 
Greenville, N. C, for complainant. 

Rathbun Fuller and James E. Kepperley, both of Toledo, Ohio, for 
nonresident défendants. 

Daniel L. Cruice, of Chicago, 111., and Rob. V. Phillips, of Toledo, 
Ohio, for labor défendants. 

KILLITS, District Judge. This cause is before the court upon 
the motions of the complainant and two nonresident défendants and 
cross-complainants for a permanent injunction, and also upon the mo- 
tions of certain défendants, hereinafter dcscribed and designated as 
"labor défendants," to dismiss this cause, first, for alleged want of ob- 
servance of certain gênerai equity rules (198 Fed. xix, 115 C. C. A. 
xix) ; and, second, for want of jurisdiction. We will discuss the mo- 
tions of the so-called labor défendants first. 

The complaint was filed June 5, 1919, by the Dail-Overland Com- 
pany, a North Carolina corporation, asserting that it is, and for sev- 
eral years last past bas been, engaged in the business of selling and 
distributing exclusively Willys-Overland automobiles in 72 counties 
of North Carolina and 2 counties of South Carolina, at retail in the 
immédiate vicinity of its place of business, and through agents selected 

<g=;3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dige.sts & Indexes 
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by it in remoter parts of its territory ; that its organization has become 
specially efficient through its business expérience, having been built up 
with care through the sélection of employés ; that it has no other 
business, and that the lusses by it anticipated on account of the things 
in the complaint set up cannot be adequately measured at law, because 
a continuance of the situation of vvhich it complains entails the com- 
plète destruction of its organization and business. 

The défendants are Willys-Overland, Incorporated, a Virginia cor- 
poration, the Willys-Overland Company, an Ohio corporation, Toledo 
Lodge No. 105, International Association of Machinists, the Automo- 
bile District Council, an association of sundry labor unions, thèse de- 
fendants having their places of business within this district, certain of- 
ficers of thèse organzations and leaders of others union organizations, 
and active members thereof, most of whom are résidents of this dis- 
trict. For brevity hereafter we will designate ail the défendants in this 
case, other than the Willys-Overland, Incorporated, the Willys-Over- 
land Company, and the Electric Auto-Lite Corporation, a Delaware cor- 
poration doing business in this district, and subsequently, through a 
cross-complaint, made a party défendant, as the "labor défendants," 
and for like reason the Willys-Overland, Incorporated, will be desig- 
nated as "Willys-Overland," the défendant the Willys-Overland Com- 
pany as the "Overland," and the Electric Auto-Lite Corporation as 
the "Auto-Lite." Pending this suit the latter corporation has been 
succeeded by the Willys Corporation ; but we will continue the désig- 
nation of the interest represented by the latter by the original term, the 
"Auto-Lite." 

The compaint allèges that Willys-Overland is the organization 
through which, throughout the world, automobiles manufactured by the 
Overland are marketed exclusively; that the Overland has for years 
manufactured automobiles in large quantities in the city of Toledo ; 
that in the fall of 1918 it announced to the motor trade that it was 
preparing to and would place upon the market during the year 1919 at 
least 180,000 automobiles through its said selling organization ; that 
depending upon thèse assurances, about January 4, 1919, the com- 
plainant entered into a contract with the défendant the Willys-Over- 
land for the purchase of 2,400 automobiles to be manufactured for the 
Willys-Overland by the Overland during the succeeding 10 months, to 
be delivered in monthly installments as specifîed under the terms of 
the contract. 

A copy of the contract is attached and made a part of the complaint, 
marked Exhibit A. For the purpose of this mémorandum, it is un- 
necessary to notice thèse terms further, except that one of the mutual 
covenants therein provided that, if the Willys-Overland should be un- 
able "for any cause to procure any automobiles, or automobiles in 
sufficient quantities to enable it to fill ail of its contracts and orders, 
it shall hâve the right to prorate among ail of its customers," includ- 
ing complainant, "such automobiles as it may be able to procure, based 
upon the number of automobiles contracted for by them respectively." 

The complaint further says that allotments in full, without déduc- 
tion, of automobiles were made and delivered under this contract for 



DAIL-OVERLAND CO. V. WILLYS-OVERLAND ITS 

(263 P.) 

the first four months of 1919, and that the allotment for the month of 
May, 1919, had been agreed upon, with certain deliveries thereon al- 
ready made, and that, depending upon said allotment, the complainant 
had reallotted and had caused to be engaged and marketed through its 
territory the automobiles expected to be delivered to it because thereof , 
and that, because of the defaults by Willys-Overland, further in the 
complaint set up, complainant had been unable to meet its aforesaid 
engagements with its customers. It is also alleged that under the con- 
tract referred to it bought and kept on hand repair parts in large quan- 
tities, to be distributed within its territory for the repair of Overland 
automobiles, and that, because of the defaults in question, its stock of 
repair parts had been greatly depleted and its business therein very 
greatly interrupted and injured. It is further averrecj.: That approxi- 
mately 97 per cent, of ail the automobiles and parts thereof manu- 
f actured by the Overland for years past, and, under orders to be fiUed 
during the year 1919, sold and engaged to be sold to the various distrib- 
utors throughout the automobile market, were shipped and were to 
be shipped in Interstate commerce to purchasers beyond the state of 
Ohio; that, shortly before May, 1919, the labor défendants, among 
them especially the défendants named as officers of the several or- 
ganizations made défendants hereto, and other persons whose names 
were to complainant unknown, entered into an unlawful and wrongful 
combination and conspiracy in unlawful restrait of trade and commerce 
in automobiles and parts thereof among the différent states of the 
United States ; that in furtherance of said conspiracy the said défend- 
ants combined and conspired together to drive out of Interstate trade 
and commerce and to restrain and prevent ail interstate commerce in 
any of the manufactures of the Overland, by hampering, preventing, 
and interfering with the manufacture, loading, and shipment thereof in 
interstate commerce, so that such products of the Overland could not 
become a subject or commodity of interstate trade and commerce, nor 
enter into interstate compétition with the products of other automobile 
companies located in other states, and that in carrying out the said un- 
lawful combination and conspiracy the said labor défendants made de- 
mands upon the Overland for changes in wages, working hours, and 
conditions which it was well known to the défendant conspirators the 
Overland could not grant, and at the same time meet the contracts it 
had theretofore entered into through the Willys-Overland, its selling 
agent, with its various customers, including complainant, and maintain 
its business ; that to meet said deniands would amount to a destruction 
of the business of the Overland; that said demands were rejected by 
the Overland; that, although the terms and conditions of empîoyment 
proposed and maintained by the Overland were satisfactory to the 
great majority of its employés, on May 5, 1919, the labor défendants 
induced a minority of the employés of the Overland to refuse to com- 
ply with the Overland's régulations, and to stop work before the regu- 
lar hour for the ceasing of work for the day, and to refuse to return to 
work upon the conditions of empîoyment established by the Overland ; 
that by violence, intimidation, mobs, and riots thèse défendants at- 
tempted to prevent and did in a large part succeed in preventing the 
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Overland from employing other persons, instead of its said employés 
who had ceased to work for it as aforesaid, and that by i>ersuasion, 
threats, and coercion, still further pursuing the said alleged conspiracy, 
said labor défendants hâve sought and are seeking to indiice large 
numbers of the employés of the (3verland, who were and are satisfied 
with the terms and conditions of employment by the latter established, 
to break their contracts and to refuse to continue in the service of the 
défendant the Overland, unless the latter should consent to the terms 
of employment attempted to be imposed by said labor défendants ; 
that by such conduct the labor défendants hâve prevented the manufac- 
ture and shipment in Interstate commerce of large numbers of automo- 
biles and automobile parts which the défendant the Overland could 
and otherwise would hâve shipped in Interstate commerce to varions 
distributors, including the complainant. 

That, notwithstanding the controversy aforesaid, the défendant 
Overland kept its factory open on the 6th, 7th, and 8th days of May, 
1919; that on the last-named day, however, as a resuit of the activities 
of the alleged conspirators and in further pursuit of their aforesaid 
conspiracy the labor défendants, and many other persons sympathizing 
with them, congregated in large numbers about the factory of the Over- 
land, and without restraint by the city authorities took part in such acts 
of violence thereat as to intimidate the loyal em])loyés of the Overland 
and to compel the closing of its said factory ; that May 26, 1919, the 
factory was reopened with approximately 1,200 loyal employés; that 
the number thereof increased each day the factory remained open until 
June 2, 1919, when over 3,000 employés were at work ; that on June 
2 and 3, 1919, the said alleged conspirators and many other persons 
congregated in and about the factory and in the adjoining streets of 
the city of Toledo^ in mobs of several hundred to several thousand, 
and near the homes of employés of said company, stopping street cars 
and other vehicles in which employés of the Overland and persons de- 
siring to become employés were proceeding to and from its factory, 
by pulling the trolleys off the trolley wires, and cutting trolley ropes, 
forcing car crews to open the doors of street cars, thereupon assault- 
ing the employés of the Overland, dragging them or throwing them 
from the street cars, and beating them and intimidating and injuring 
them, so that hundreds of them were prevented from- going to work at 
the factory on June 2d, and many more were by said means prevented 
from going to work on june 3d ; that employés were struck and injur- 
ed by stones, bricks, and other missiles thrown at them, and by assaults 
with fists and clubs and other weapons, ail done by said alleged con- 
spirators or their sympathizers, inspired by said alleged conspirators; 
that Windows of the factory were destroyed by bricks and stones 
thrown thereat; that policemen of the city of Toledo who were on 
duty in and about the vicinity of the factory were beaten by bricks, 
stones, and other missiles employed by the same parties ; that thèse 
things were done in the présence of a large number of uniformed 
policemen of the city of Toledo, who "almost without exception took 
no step'S to interfère with said wrongful and unlawful acts of said 
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mobs, and who on that day made no arrests of anybody concerned in 
and doing said unlawful acts." 

That "a large mob gathered at the numerous gâtes of the factory of 
the Willys-Overland Company on the morning of June 2d, in the af- 
ternoon of June 2d, at the closing hour, and again at the same hours 
on June 3d; that many members of said mob were pickets bearing 
badges showing that they were members of the défendant unions, and 
that said mobs were made up of members of said unions and tlieir 
sympathizers and co-conspirators ; that members of said mobs, con- 
sisting of the persons aforesaid, obstructed the entrance and exits 
from said factory of said employés, and assaulted and beat such em- 
ployés on both of said days, and that hundreds of violent acts in viola- 
tion of the law and in pursuance of the conspiracy aforesaid were 
committed by said members in the présence of the policemen and chief 
of police of the city of Toledo, ail without any arrests being made, ex- 
cept that on June 3d one member of said mob was arrested." That 
June 3d, although the police force of the city had been greatly in- 
creased, acts of violence increased to such an extent that lives were lost 
and many people injured, the officers of the city wholly failing to per- 
f orm their duty to afford protection to the Overland and its employés ; 
that thereupon the ofificers of the city of Toledo, including the mayor, 
requested of the Overland that it close its factory because of the in- 
ability of the city authorities to protect it and its loyal employés, and 
that in consec[uence of such request the Overland again closed its fac- 
tory on June 3d, and ceased thereafter to admit its employés thereto. 

That although complainant served a demand upon the défendant the 
Willys-Overland, and upon the défendant the Overland Company, that 
the latter continue in opération and that it demand protection through 
the courts or otherwise for itself and its loyal employés, no steps were 
taken by thèse défendants to secure their rights and the rights of their 
loyal employés through such means ; that the Overland factory has 
been closed, and that the défendant the Overland Company is unable 
to résume opérations, and that the objects of said conspiracy above 
set f orth hâve been, for the time being, attained ; that because there- 
of interruption of the supply of automobiles to complainant is causing 
great and irréparable loss to it, not only in the loss of business, but in 
the loss of good will and the injury inévitable to its business and or- 
ganization ; that the labor défendants are financially irresponsible : 
that a judgment against them could not be collected ; that the contract 
it has with the défendant Willys-Overland affords it no adéquate 
remedy at law for damages. 

The court is asked, first, that the défendant the Overland Company 
may be temporarily enjoincd and restrained from keeping its factory 
closed, and from interrupting the manufacture of automobiles by re- 
moving its factory from its présent location in the city of Toledo, 
\vhich, it is alleged in the complaint, the Overland contemplâtes doing 
because of the attacks upon its business and the inability to receive pro- 
tection in its rights by the local authorities as above set forth; that the 
Overland may be ordered and directed to employ a force of employés 
sufificient to fill complainant's contract with the Willys-Overland, and 
2G3 F.— 12 
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that the Willys-Overland be compelled to purchase and deliver to 
complainant the automobiles to which complainant is entitled under 
îts said contract. 

It is further asked that a temporary restraining order be issued 
against the labor défendants, organizations, officers, and individuals, 
and ail persons in active concert with them, preventing the taking of 
any further "action or steps of any kind whatsoever in pursuance of 
the unlawful combination and conspiracy to restrain interstate com- 
merce and for the destruction of the business of the défendant the 
Willys-Overland Company" as in the complaint set forth, and also 
restraining said défendants and their sympathizers from congregating 
at, in, and about the factory of the Overland, and elsewhere on the 
streets of Toledo, and about the respective homes of the employés of 
the Overland, and there and elsewhere applying to them offensive 
epithets, and "from threatening, intimidating, coercing by menacing at- 
titudes, expressions, gestures, or otherwise," said employés and other 
persons desiring to enter the employ of the Overland from working at 
the factory of the Overland, and "from assaulting, beating, wounding, 
abusing, threatening, or otherwise maltreating them, or any of them, 
and their familles or persons connected with them, and from urging 
or employing or aiding others to do any of said acts and things, and 
from taking any steps whatsoever to interfère with the manufacture of 
automobiles" by the Overland, and "from inducing or attempting to 
înduce, or from- causing others to induce or attempt to induce, any 
employé" of the Overland to violate his contract of employment with 
the latter. A temporary injunction, to be foUowed by a perpétuai in- 
junction for thèse pui-poses, is also prayed for. 

Twenty-one affidavits were filed with the complaint, testifying to the 
extraordinary conditions of violence and intimidation attending the 
opération of the Overland plant at the time, and, in détail, supporting 
the averments of the complaint respecting the inability and failure of 
the officers of the law to protect the rights of the Overland and its 
loyal employés. Notice was immediately given to défendants, includ- 
ing the labor défendants, of the pendency of the application for a 
temporary restraining order, to be heard June 7, 1919, when, after 
hearing and conférence with ail the défendants and their counsel, in- 
cluding the counsel for the labor défendants, a temporary restraining 
order was issued, which went no farther tlian to restrain acts of 
violence and intimidation. Provisions therein were made for picket- 
ing the Overland factory under certain restraints imposed by the or- 
der, the labor défendants being allowed 50 pickets on duty at a time, 
întended to fix responsibility for and to identify the authors of disorder 
and violence. 

Subsequently the Willys-Overland and the Overland each answered, 
admitting the averments of the complaint and declaring the inability of 
the factory to continue opérations under conditions as they existed in 
the city. By cross-complaint the Overland brought into the case the 
Electric Auto-Lite Corporation, asserting that the latter manufactured 
certain essential automobile accessories under contract with the Over- 
land, and that the Overland could not build automobiles without the 
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product of the Auto-Lite ; that the Auto-Lite f actory was closed 
through the same circumstances which operated to close the Overland. 
The Auto-Ivite then answered, admitting the conditions as asserted 
against it. Each of the three answering défendants demanded rehef 
against the aggressions of the labor défendants. 

June 12, 1919, the Overland factory still remaining closed, an order 
was entered, the essential parts of which we herewith quote : 

"This matter coinliiff on to be heard on the spécial application of the com- 
plainant, directed against the défendant the WlUys-Overland Company, for an 
order retiulring said dei'endant to resmne the opération of its automobile fae- 
torj', to the end tliat sald défendant tiie Willys-Overland Company may eom- 
ply wlth tlie obligations aeeniing against it by virfue of the conti'acts ex- 
hibited in this canse, the stime was heard, présent the complainant, i>y its 
solicitors, and the défendant tlie Willys-Overland Company, by its counsel, 
and the court eonsidered the allégations of the complaint and the testimony, 
and the défendant the Willys-Overland Company, tlirough its counsel, de- 
elaring in open court that so fur as Its power to couiply witli the court's 
order is concemed, its position is fully represented in its answer and cross- 
petition herein flled, and that it desires to comply with any reasonable order 
the court may raake in the premises, but that it is unable to résume the 
opération of its plant as matters now are, because Its loyal employés and those 
who would otherwlse enter its employnient are intimida ted and prevented from 
entering upon and resuming thelr duties as employés of said défendant be- 
cause of the violent and riotous conduct heretofore occurring as set up in the 
pleadlngs herein filed, and a fear of a récurrence of such conditions. 

"The court finds that plalntlff is daily sufferlng irréparable injury and loss 
from the fallure of the défendant the AVillys-Overland Company to place 
Its plant in opération, and that it is necessary for the protection of the in- 
terests of plaintiff rhat said défendant the Willys-Overland Company shall 
place its plant in opération forthwith. 

"It is therefore ordered that the said défendant the Willys-Overland Com- 
I>any be and the sanie is hereby directed to résume on or before Monday, 
June 16, 1919, opération of its automobile factory, to the end that it may 
with no further delay and damage to the c-omi)lainant fulfill its said contrac- 
tual obligations with said complainant, and the défendants and each of them 
in this case, and the ofRcers, agents, employés, and associâtes of each of said 
défendants, and ail parties acting in concert or participation with each of 
said défendants and others in the labor dispute now in progress between 
the said défendant and the Willys-Overland Company, and its late emplo,yés, 
which the court finds to exist and to bave been conducted and maintained 
as set forth in the complaint herein flled, and in tlie answer and cross-petition 
of said défendant the Willys-Overland Company, herein flled, are each en- 
joined and ordered to refrain from doing any act of whatever character tend- 
Ing to illegally interfère with the opération of the automobile factory of the 
said défendant the Willys-Overland Company, or tending in any degree to 
intimldate, obstruct, and prevent any ijerson from entering Into the employ- 
ment, or continuing in the emplo^ment, of said défendant the AVlllys-Overland 
Company, in and about the opération of its said automobile factory as afore- 
said, and in this behalf the order in this cause entercKl on June 9, 1919, and 
effective as of 2 o'clock of June 10, 1919, is continued in force against each 
of said défendants, their ageiits, oflicers, employés, and associâtes, and other 
persons acting in participation and concert with them as aforesaid, as fully 
and completely and to ail inteuts and pui-poses as if the same were again 
herein written. 

"Thereupon said défendant the Willj s-Overland Company, by its solicitors, 
in open court stated that the foi-egoing order of the court could not be com- 
plied with, because of the interférence with its ©[«rations by persons and 
parties mentioned and deseribed in the answer and cross-blU of the défendant 
the Willys-Overland Company, in the manner therein set forth, and that by 
reasou of said fact the défendant the Willys-Overland Company will be unable 
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to and will not itself open its plant for opération at tlie time heroinabove 
ordered by the court. 

"Tlie court, havlug consldered thp foregoing reiircsentatlons of the sald 
défendant, and having conferred witli tlie local authorlties of the city of 
Toledo, and having been assured by them that the clty of Toledo is witliout 
sulHclent actual power to prevent a recun'enee of riotous scènes such as hâve 
taken place withln tlie said city at varions times since May 8, 191&, respectlng 
the elïorts of sald défendant the WUlys-Overland Coinipany to operate its 
said automobile factory, linds that each and ail the représentations foregoing 
are substantially true, and that the exercise of the extraordlnary povvers of 
the court is requlred to make effective the foregoing order, and the court 
furtlier finds in thls behalf that there now exists no militao' organization 
under tlie niilitia laws of the state of Oliio. 

"It is accordingly ordered by the court that because of the failure and re- 
fusai of the défendant the Willys-Overland fV)nii>any to comiily wltli said 
order to i)erform the act hereinbefcjre re(]Uired to be done by said défendant 
tlie Willys-Overland Company, as aforesaid, that Percy C. Jones be and here- 
by is appointed by the court us chief siieelal oftu'er to take charge of and en- 
force the opening and opération of said plant, at the eost of sald défendant 
v'îe Willys-Oveiiand Company, for the pnrpose of perforniing and carrying 
ov.t the above order of thls court, reciuiring the opening of said plant and the 
continuance of the oi>t»ration thereof, and to cîirry iuto elïect each and every 
of the i)rovislons of thls order, and to exécute with the collaboration of 
the marshal of tliis court the aforeiuentioned order of this court entered as 
of Juue », 1919." 

Under this order the factory resumed opérations June 13, and has 
continued uninterruptedly in the manufacture of automobiles to this 
time. June 18 the temporary restraining order was superseded by 
the temporary injonction, proceeding substantially upon the Unes of 
the former. 

To neither the complaint nor the cross-complaints of the several 
answering défendants did the lahor défendants file pleading or motion 
of any kind. August 2 a decree pro confesso was entered against 
them, whicli stands unmodified, and which the complainant demands 
shall be made absolute in a permanent decree. 

Notvvithstanding the default of the labor défendants, the court has 
from' time to time caused informai notice to be given of the pendency 
of applications affecting the situation, and every important step in the 
administration of the case has been taken after consultation with ail 
parties and their counsel. The court having directed that informai 
notice be given to the labor défendants of the application of the com- 
plainant, and of the Willys-Overland, and of the Willys Corporation 
representing the Auto-Lite, ail nonresident parties, for a permanent 
injunction and final decree, the labor défendants appeared with their 
motions above referred to. 

[1] The demand of the labor défendants that the case be dismissed 
for the alleged reason that the provisions of gênerai equity rule 57 (198 
Fed. xxxiv, 115 C. C. A. xxxiv) hâve not been complied with respect- 
ing the continuance of this case f rom the April to the présent October 
term, we hâve overruled from the bench, both because of the state of 
the record and for want of capacity in the movants to demand dismiss- 
al of the cause, owing to their default or défense. We held that the 
pleadings actually filed presented no triable issue on the merits, and that 
therefore no situation had arisen to which either rule 56, providing for 
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placing this case on trial docket, or rule 57 was applicable. This cause 
was in fact continuée! to the current term under a standing order of 
continuance. We entertain the motion attacking the court's jurisdic- 
tion, now made and earnestly urged by the defaulting labor défendants, 
because it is incumbent upon the court to look to its jurisâiction, how- 
ever informally the latter is challenged. This, however, is the first 
time anywhere in the proceedings of this case that jurisdiction has been 
questioned. We proceed as briefly as possible to set forth the consid- 
érations which led the court to assume jurisdiction after a study of the 
complaint, for we hâve nothing in this record throwing light upon this 
question, except the complaint itself. 

[2, 3] Although it is not questioned in argument by tlie labor de- 
fendants, it is, of course, necessary to inquire whether this is a case for 
équitable cognizance for want of an adéquate remedy at law. The 
question needs but brief attention. As to the labor défendants, the 
complaint answers it, for the averment is there made that they are un- 
coUectible in any amount. Regarding the other défendants, under the 
contract the complainant, we are clear, had the right to demand of the 
Willys-Overland, and through the latter of the Overland, that ail rea- 
sonable means be exhausted to mainlain the manufacture of auto- 
mobiles, and that, in default of reasonable diligence in that behalf, 
complainant would be entitled to relief of some kind. We can see 
how great and almost insuperable difficulty would confront complain- 
ant at law, both in establishing actionable default and in measuring 
damages, should it proceed against the Willys-Overland for damages 
for breach of contract. The contract says that, if "by any cause" the 
Willys-Overland is unable to complète ail its contracts, it may pro- 
rate among its various customers, including complainant. It cannot 
be that any conceivable cause would justify a default. 

We feel that the construction to be given to the term "by any cause" 
is that the cause must be one reasonably beyond the power of the 
Overland to prevent. Some latitude of judgment should be allowed, 
of course, to the manufacturing company whether opération should' be 
persisted in against the difficulties confronting it; wherefore proof 
that it was not reasonably diligent would enter the realm of rather 
vague spéculation. On this reasoning it seems that a remedy at law, if 
it exists at ail, would not be "as practical and as efficient to the ends of 
justice and its prompt administration as the remedy in equity," and 
that, in view of what is said in the complaint regarding the cliaracter 
of complainant's organization and the nature of complainant's business 
and the intangibility of the éléments of value therein, the damage 
necessarily flowing from a default would be "of such a nature that 
it cannot be adequately compensated by an action at law." Walla 
Walla V. Walla Walla Water Co., 172 U. S. 1, 12, 19 Sup. Ct. 17, 82 
(43 L. Ed. 341); Kilboum v. Sunderland, 130 U. S. 505, 514, 9 Sup. 
Ct. 594, 32 L. Ed. 1005 ; Tyler v. Savage. 143 U. S. 79, 95, 12 Sup. 
Ct. 340, 36 L. Ed. 82, interpreting section 723, R. S. f section 1244, Com- 
piled Statutes). If complainant is entitled to équitable relief of the na- 
ture discussed against the Willys-Overland and the Overland, it is plain 
that those who attempt to prevent the full measure of that relief which 
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is theoretically possible may be joined in the action. We think this 
is enough discussion concerning the gênerai equity jurisdiction re- 
specting ail the défendants. 

Two grounds are especially insisted upon by complainant as sup- 
porting the jurisdiction of this court: First, that there is hère a di- 
versity of citizenship, this case involving a sum in excess of the juris- 
dictional amount; and, second, that there is sought hère to repress 
an illégal conspiracy in restraint of interstate commerce. We will 
discuss thèse questions in their order. That the amount involved ex- 
ceeds the jurisdictional minimum is not open to serious dispute. 

The first question only is noticed in argument by counsel for the 
labor défendants. They ignore the second proposition entirely, and on 
the first they place spécial emphasis, as if the authority were control- 
ling, upon Hamer v. New York Railways Co., 244 U. S. 266, 37 Sup. 
Ct. 511, 61 ly. Ed. 1125, to the necessity of so rearranging the parties 
to this case that there would resuit a destruction of that diversity of 
citizenship among the parties necessary to jurisdiction. This chal- 
lenge directs the court's scrutiny of the averments of the complaint to 
détermine therefrom (there is no other source of considération) wheth- 
er a rearrangement of parties is reasonably called for by the facts, 
which would place, as having an interest substantially identical with 
ail the interests of the complainant, a party résident in this district. 

It is, of course, the Willys-Overland Company, which we designate 
for brevity as the Overland, which the labor défendants assert should 
be aligned with complainant, for Willys-Overland, Incorporated, and 
Electric Auto-Lite Corporation are nonresidents. For the purposes of 
this case it seems to us that the court is entirely justified in considering 
that the complainant has contractual relations with the Overland^ al- 
though its contract directly is with the Willys-Overland. The privity 
of the Overland to this selling organization, the Willys-Overland, re- 
specting the contract, is so clearly set up in the complaint that precise- 
ness of discussion prompts, as well as justifies, us to consider the situa- 
tion as if complainant's contract were directly with the manufacturing 
Company. 

[4, 5] So treating the situation, we iînd the complainant to be in 
the position of one seeking to préserve his contract with another from 
impairment through the unlawful acts of a third person, strangef both 
to the contract and to the affairs of either party thereto. This is a. 
matter of équitable cognizance. The principle has been applied to a 
very great variety of cases, and the distinction between a case of this 
character and those like Dawson v. Trust Co., 197 U. S. 178, 25 Sup. 
Ct. 420, 49 L. Ed. 713, and Hamer v. Railways, supra, is well illustrat- 
ed in Mahon v. Trust Co. (C. C. A. 7th) 239 Fed. 266, 269, 270, 152 C. 
C. A. 254, where the criteria difîferentiating the two lines of cases are 
discussed. In a large and controlling measure the présent case is with- 
in the authority and responds to the reasoning of Carroll v. Chesapeake 
& O. Coal Agency Co., 124 Fed. 305, 312, 61 C. C. A. 49 ; Carter v. Fort- 
ney (C. C.) 170 Fed. 463, affirmed Fortney v. Carter, 203 Fed. 454, 121 
C. C. A. 514. The diiïerences between the pending case and cases like 
that decided by Judge Evans in 239 Fed. 266, 152 C. C. A. 254, "are 
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radical," as our Circuit Court of Appeals recently said in comparing 
the facts in the Carroll Case, supra, with those before it in Iron Mould- 

ers' Union v. Niles-Bement-Pond, 258 Fed. 413, C. C. A. , 

reversing (D. C.) 246 Fed. 851. In tiie case in the Seventh Circuit (239 
Fed. 266, 152 C. C. A. 254, supra) the moïtgagee complainant had a 
right of action precisely on same grounds which défendant mortgagor 
enjoyed against its codefendant, a distinguishing feature from the 
présent case. Judge Evans, for the Court of Appeals, notes (239 Fed. 
270, 152 C. C. A. 258) that an independent right of action exists, even 
to a mortgagee, "to restrain threatened in jury to the security by tres- 
passers or other tort-feasors, and where the threatened injury is by 
outsiders, strangers to the affairs and contracts of the mortgagor." 

In connection with the décision of the Sixth Circuit Court of Ap- 
peals in the Niles-Bement-Pond Case, we note Judge Knappen's opin- 
ion in West v. United States, 258 Fed. 413, C. C. A. , wherein 

it is disclosed that, in the court's view, the bill in the Niles-Bement- 
Pond Case contained averments sufficient to clothe the District Court 
with jurisdiction, and that it was upon the final hearing only that the 
deficiency of jurisdiction was disclosed. In the présent case the bill's 
averments sustain jurisdiction much more cogently than in the Niles- 
Bement-Pond Case, and no final hearing has been had, and no procé- 
dure taken which weakens the jurisdictional averments of the bill. 
A long line of authorities sustains a right of action directly against a 
third person to restrain the inducing of a breach of contract which 
complainant has with another, Board of Trade v. Christie Grain & 
Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; Friedberg 
V. McClary, 173 Ky. 579, 191 S. W. 300, L. R. A. 1917C, 777, and 
notes 782; Beekman v. Marsters, 195 Mass. 205, 80 N. Ë. 817, 11 
h. R. A. (N. S.) 202, 122 Am. St. Rep. 232, 11 Ann. Cas. 332. There 
can be no distinction in principle between a right of action founded on 
an attempt to induce a breach of contract and an attempt by force or 
violence to bring about the same resuit. 

[6, 7] From the authorities referred to, it seems clear that a right of 
action between the complainant and the défendants, who are alleged to 
be fomenting a strike by violence, is stated in the bill, one which is 
independent of any right of action in the Overland, which was'not, 
therefore, an indispensable or even a necessary party. In such a case 
its présence as a made party does not defeat jurisdiction. Brown v. 
Denver Omnibus & Cab Co., 254 Fed. 560, 166 C. C. A. 118. The cases 
cited support the point that the criterion is not merely that the com- 
plainant and that défendant who, it is alleged, should be aligned with 
complainant, hâve an interest of the same quality in the rtsult prayed 
for, but it is whether they are privileged to assert their respective in- 
terests upon the same grounds. Undoubtedly complainant and the 
Overland hâve a lively interest in preventing violence to promote the 
strike, but their respective rights to demand relief are dépendent upon 
very différent considérations. The bill also indicates clcarly an adver- 
sary relationship between the Overland and complainant. The latter, 
as one sustaining damage as a resuit of the Overland's détermination 
of the course it should f oUow in its difficulties, had the right to demand 
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juclicial inquiry into the reasonableness of the Overland's judgment. 
The contract gave neither Willys-Overland nor the Overland final au- 
thority to say, against complainant, that a cause existed sufficient to 
exonerate them from the obhgations of the contract. The mandatory 
order of June 12th appears very clearly to be the logical end of a sub- 
stantial dispute between the parties. In Hamer v. Railways, supra, tlie 
case of ail others upon which the labor défendants rely, the criteria 
upon which the décision as to this point proceeds are thus stated : 

".'!. The Affiliation of the Trust Comijany. — It is elesii- tluit the iiiterest of 
the Tiiisl; Coiii])iiuy in this oonfrovcrsy lies whoUy with tlie plaiiitiffs. This is 
sliown, among other tliiugs, hy tlic request iu its unswer that tlie relief i)raye<l 
for in the l)ill be .Lrrtnited. No reason is assigned in tlie Mil or in the answer 
of the Trust Company for its l'ef'usal to sue, and noue su^sests Itself save the 
willingness of an iicconimodatinff trustée to enable its heneficlaries to jiresent 
ihat appearanee of diversity of eitizenshi]: essential to c-onduetinj; this Uti}:a- 
tion in the fédéral court. It is not contended that this refusai to sue niakes 
the Trust Company an adversary to he classed for purposes «f .iurisdietion 
with the real défendants — as iu tliose cases where the refusai to sue was ])art 
of a fraudulent participation in the wronj^doim?, and wliere the trustée or 
cori>oration in eflec-t ranged itself in opposition to t!ie relief sought. The 
Tmst Company having, as we hâve shown, a real intert>Kt iu the coutroversy, 
which makes it a necessary party to tlie suit, uiust be aligued as a party 
plaintifl', where its Interest lies." 

The very first sentence of this quotation is inapplicable to the facts 
before us. It is not necessarily or even inferentially true that the in- 
terest of the Overland in this controversey "lies wholly" with the com- 
plainant. It is very easy to see how the Overland, consulting its own 
convenience only, might well décide that the best course for it was 
something else than an immédiate resumption of opération. Success- 
ful manufacturing, against the conditions of difificulty, such as hère, 
to obtain and keep skilled labor, to build an organization of employés 
out of the chaos made of its normal force, because of the events of the 
previous four weeks, was indeed a question, the answer to which it 
might well, in its own interest, refuse to undertake by -.mmediate ex- 
périmentation, even under this court's protection, the efficiency of 
which remained to be proved. 

The answer of the Overland, in distinction from that of the Trust 
Company in Hamer v. Railways, supra, does ofïer reasons why it re- 
fuses to obey complainant's demands. It cannot be said of the Over- 
land that there may be seen, either in the complaint or in its answer, 
"the willingness of an accommodating" party "to enable its beneficiaries 
to présent that appearanee of diversity of citizenship essential to con- 
ducting this litigation in the fédéral court." The fact that the Over- 
land should he satisfied to enjoy the relief coming to it if its contrac- 
tor should invoke the successful opération of a fédéral court's pro- 
tective power is not enough to charge it with collusion with the latter 
in bringing this action or even to require it to be aligned with the lat- 
ter. Venner v. Great Northern R. Co., 209 U. S. 24, ?,2, 28 Sup. Ct. 
328, 52 L- Ed. 666. In this case, as shown by the averments both of 
the complaint and the Overland answer, the latter is yielding to the 
conditions illegally created for it by the labor défendants. So far as 
complainant's right of individual action is concerned, there can be 
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no différence in such a situation from tliat created Ijy fraud, as alleged 
in the Venner bill. It cannot be assumed that the Overland shut down 
its factory after two attempts to operate, that an appearance might be 
created to justify intervention by a customer such as complainant. The 
admitted facts suggest that it fouglit earnestly against, and finally 
yielded to, great odds, at the suggestion of local authorities. 

[8, 9] Complainant is not hère seeking relief upon the same grounds 
which the Overland might occupy shotild it appeal to a court. Unless 
the law was m.odified by the passage of the so-called Clayton Act (Act 
Oct. 15, 1914, c. 323, 38 Stat. 730), it must be held that the complaint 
States a cause of action of conspiracy, reprehended by the Sherman 
Act of July 2, 1890, c. 647 (Comp. St. § 8820 et seq.), under the au- 
thority of loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 h. 
Ed. 488, 13 Ann. Cas. 815, and Gompers v. Cuck's Stove & Range 
Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 L. R. A. (N. S.) 
874. On page 438 of the latter décision (31 Sup. Ct. 497 [55 L. Ed. 
797, 34 L. R. A. (N. S.) 874]) the court says: 

"The court's protective and re.straluing powers exteud to overy clevk-i> 
whert'l).y proiu'i'ty in invijaralily rtamasod or eoii\im»rce is illesally restrained. 
To houi that the restî'aiiit of tnide under the Shennau Anti-Tnist Act. or on 
gênerai princi]iles of law, could he enjoined, but Ihat the lueans throu.içh 
whieh the restraint was aeeoniplislied could not l)e eii.loiiied, wo\ild be to 
render the law impotent. * * * p,ut the very fact that it is lawfiil to forni 
thèse bodles |labor orfrainzations], with imiltitudes of nieinl)ers, nieans tiinr 
they hâve thereby ac(juire(l u vast power, in ihe iiresence of which the indi- 
vidual may be hel])le.ss. This power, wben uiilawfuDy used a?,'ainst one, 
cannot be met, except liy his pTirchasins i)ei;ce at the cosi of sidiinittins to 
ternis which Involve the sacM-ifice of ri^tits protected by tlie Constitution, or by 
standing on such rishts and apiiealini^ to the préventive powers of a court of 
cquity. When such api)eal is made, it is the duty of fjovennuent to protect the 
one against the many, as well as the many against thé one." 

The acts charged against the alleged co-conspirators in this case to 
hâve been in contemplation as agencies to effect the conspiracy, and 
also committed to further that conspiracy, were morally much more rep- 
rehensible than those charged against the alleged conspirators in the 
cases cited ; also in the présent case the labor défendants are charged 
with conspiring to induce the em])loyés of the Overland to break their 
contracts with the latter. Consequently the case is within the scope of 
Hitchman Coal Co. v. Mitchell, and Eagle Glass & Mfg. Co. v. Rowe, 
re])orted in 245 U. S. 229, 38 Sup. Ct. 65, 62 L. Ed. 260, E. R. A. 1918C, 
497, Ann. Cas. 1918P., 461, and 245 U. S. 273, 38 Sup. Ct. 80, 62 E. Ed. 
286, resiiectively. 

Does the Clayton Act change the law in any way, so as to affect the 
application hère of the cases above cited? We are unable to see that 
it does, for we see nothing in this case that brings into pertinency the 
statement with which section 6 of that act (Comp. St. § 8835f ) begins, 
"that the labor of a human being is not a commodity or article of com- 
merce"; nor are the other provisions of section 6 applicable hère. We 
are not asked hère "to restrain individual members of such organi- 
zations [labor organizations and others named] from lawfully carry- 
•out the legitimate abjects thcreof," nor are we asked to déclare the 
labor organizations named as défendants in this case "to be illégal 
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combinations of conspiracies in restraint of trade." The things which 
the labor défendants are alleged to hâve in mind to accomphsh the 
purposes of their alleged conspiracy, and the things which are al- 
leged to hâve been donc in furtherance of that conspiracy by way of 
overt acts, cannot, by the wildest stretch of imagination, be consid- 
ered to be "lawfully carrying out the legitimate objects" of such or- 
ganizations. Intimidation, violence, bloodshed, cannot be said to be 
lawful means to the effecting of legitimate objects of a labor organi- 
zation, nor can it be said that the acts alleged to hâve heen in contem- 
plation and to hâve been put in practice as agencies of the alleged 
conspiracy were remotely within the privilèges of peacefully persuad- 
ing and lawfully assembling accorded to persons engaged in a labor 
controversy by section 20 of the Clayton Act (Comp. St. § 1243d). 

It seems very clear that, giving to that act a construction most fa- 
vorable as "labor's bill of rights," and, consequently, as an act dis- 
criminatory in favor of a certain class of citizens, still what is imputed 
as in the mind and action of the labor défendants in this case cannot 
be within its purview. Thèse défendants are hère admitting by their 
default every well-pleaded avernient of this complaint. If the com- 
plaint pleads a conspiracy to interfère illegally wilh Interstate com- 
merce (and it does), they admit the charge. Their motion requires us 
to construe this pleading, as far as we reasonably can, against them. 
The court is forced, therefore, in light of the authorities cited, to hold 
that it had jurisdiction of this case under Act July 2, 1890 (the 
Sherman Act), because it is asked, upon sufificient averments, to re- 
strain an unlawful interférence with Interstate commerce from which 
plaintiiï specially suffers. Paine Lumber Co. v. Neal, 244 U. S. 
459, Z7 Sup. Ct. 718, 61 L. Ed. 1256; Act Oct. 15, 1914 (Clayton 
Act) § 17. This conclusion is not at ail in conflict with the majority 
opinion in Duplex Printing Press Co. v. Deering, 252 Fed. 722, 164 
C. C. A. 562, because this is not a case in which nothing more is in- 
volved than the so-called secondary boycott, peacefully conducted. 
We hold, therefore, that this court had jurisdiction of this case on 
each ground advanced by complainant. 

[10-13] Before the motions for a permanent injunction is finally 
passed upon, the court should consider, in its own interest, whether 
conditions which were by it created by the temporary restraining order 
and by the temporary injunction should be preserved through the final 
order. This involves some further considération of the so-called Clay- 
ton Act, which is popularly assumed to bave given what is indefi- 
nitely called "labor" certain immunities not enjoyed by any other class. 
We do not so read the act. Stephens v. Ohio State Téléphone Co. 
(D. C.) 240 Fed. 759-771. Section 20, which is said to grant the al- 
leged discrimination, seems to us but a statement of rights common 
to ail classes of citizens. The right to "peaceable" pursuit of his free- 
dom of action is as sacred to the loyal employé as to the "striking" 
employé — to the "boss" as to the organizer of his men, and we think 
"labor" gets nothing out of the section, except what it always has had, 
and which should be given it at ail times without statutory déclara- 
tion. But if we are wrong in this construction, and should assume 
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that it does enlarge "labor's" rights beyond previous limitations, then 
it must follow that whether that différence exists which brings the al- 
leged discrimination into opération is a question of fact, to be finally 
determinable only by public agencies organized for the décision of 
questions of fact. The law thus construed applies only when a fun- 
damental fact exists. The court may act within certain limitations, as 
provided in section 20, when a case exists "between an employer and 
employés * * * involving, or growing out of, a dispute concern- 
ing terms or conditions of employment." 

Sometimes that condition is ohvious, to be judicially noticed, as in 
the présent case, when the court acted. There was last June a real 
labor dispute at the Overland. But it cannot be, in any approved Sys- 
tem of law enforcement, or of government, that final and exclusive 
détermination of the existence of any condition which brings into ac- 
tivity a law changing relationships of persons or organizations rests 
with a private individual or with an unofficial organization of individ- 
uals. If a law grants any association or class of individuals spécial 
privilèges, the tinal décision whether the discrimination opérâtes is for 
a judicial tribunal, not for représentatives of the favored class. The 
latter may act on the assumption that the condition exists, and the law 
protects them if their assumption is reasonably f ounded ; but it is 
never their privilège to say with authority that a condition, once ex- 
isting, still obtains. The court may override their assumption and 
finally décide that the condition has disappeared. That is precisely 
the case hère. In June the Overland was closed because of a strike 
and a "lockout" ; the latter being, after ail, but euphemism for a strike. 

The only différence between a "lockout" and a "strike" is a différence 
of position, as we understand it. A strike exists where men quit their 
work because their employer refuses conditions demanded of him, and 
a lockout exists where employés refuse to return to work unless the 
employer meets their demands. In either case it is the employé who 
décides what he ought to do. 

In May last year a number of men left their work (struck, in fact) 
36 minutes earlier than the quitting time which the Overland fixed, 
and the next day they refused to return to work until their employer 
sanctioned their right to end the day at the time at which they acted 
the day hefore. Thus the dispute arose, of the merits of which we 
hâve never entertained any opinion, and into which we bave never 
attempted to examine. The court has, however, acted to insure the 
conduct of the controversy without violations of law, seeking only the 
préservation of good order. Our order made part of its conditions 
the terms of the Clayton Act, and we allowed picketing at the plant 
under such sanctions, respecting both parties, as would tend to identify 
authors of disorder if any occurred. It is a matter of extrême gratifi- 
cation to the court and the proper subject of self-congratulation to ail 
parties concerned that in the six riionths which hâve elapsed there has 
been a minimum of disorder, but one case considered worthy of pun- 
ishment and that an aggravated one. 

Does there still exist a "dispute concerning terms or conditions of 
employment" between the Willys-Overland Company and its employés? 
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What are the obvions facts? When the dispute arose May 5, 1919, 
the plant had 12,842 employés. It continued in opération for three 
days, with a greatly reduced force, closing May 8 because of the un- 
restrained violence to which its loyal employés were subjected. May 
26 it resumed opérations, continuing with a force augmented to a 
little over 20 per cent, of normal, until June 2, when again violence 
of extrême character forced it to comply with the request of the local 
authorities to close. June 13 opérations were resumed under the 
mandatory order of this court, enforced by our spécial officer. The in- 
itial working force was 1,276. This number of employés has steadily 
increased, until, on December 20, the day thèse motions were sub- 
mitted, 13,556 persons were at work, an increase of more than 700 
over the number at work more than seven months ago, when were 
last at work the persons who are represented in this case by the labor 
défendants and in whose behalf "picketing" is still carried on. The 
plant is in successful opération, turning out more machines daily than 
ever before. 

As long as conditions are such that what is called a '"settlement" 
might seem reasonably possible between the company and its late work- 
men, the latter, it seems, should be considered "employés," within the 
meaning of that term in the Clayton Act. But when the controversy 
has reached a practical end, there is no reason why the term "employé" 
should not be held to its ordinary meaning of one who actually works 
for hire for another and under the latter's control. It is obvions that 
the Willys-Overland Company, which refused to "settle" last May 
with "employés" represented by the labor défendants hère, preferring 
to endure the hardships which the dispute then entailed, will not "set- 
tle" now, when, with no assistance whatever, except the enforcement 
of its right to operate without unlawful interférence, it has built up a 
working force greater than that from which those "employés" of last 
May seceded. The circumstances force the court to find, as we do, 
that no "employés" not actually at work in the plant of the Overland 
are now entitled to spécial considération of this court ; that those who, 
because of adhérence to their own ideas of how their late employer's 
business should be conducted, bave chosen to remain otî the Overland 
pay roll for more than seven months, no longer are entitled to be called 
"employés" of this company ; that no dispute, such as existed in May 
and June last, longer continues between the Overland and any persons 
entitled to be considered as the company 's employés. We cannot 
recognize the right of individuals to prolong, long after its substance 
has fled, a lahor controversy, and to demand that it be accorded spécial 
considération as a real and substantial industrial dispute, with advan- 
tages to them derivable from a law said to discriminate in favor of 
their class if certain conditions exist. 

The situation on the picket lines established by the court now sug- 
gests nothing more real, dignified, or effective than a heckling and nag- 
ging of employés who enter the plant, some of whom are exhibiting 
a natural impatience with the futile and irritating activities of the 
pickets. The court's observation suggests that the time has corne when 
the semblance of indorsement of picketing, which may seem to exist 
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in the fact that it proceeds under this court's order, should be re- 
moved. We ought not to leave a record open to the imputation that 
activities which amount to mère teasing of the company and its em- 
plo3fés is indorsed by the court. We are impressed with the feeling, 
substantiated by reports which corne to us, that at any time the annoy- 
ance which picketing naturally gives to the employés of the company 
raay be resented by the latter, and the court may therefore be called 
upon to consider some conflict between pickets and workmen, on the 
theory that the former should be protected by the court ; in fact, that 
proposition has been advanced several times in the past. The court 
owes it as a duty to itself, therefore, to relieve the record of the 
imputation that picketing, under présent conditions, is sanctioned by 
the court, preserving to the défendants those rights which they un- 
doubtedly hâve without spécifie judicial grant — that liberty of action 
and speech at ail times and places which is ordered by law. As we 
understand the spirit of our institutions, no other varicty of freedom 
or liberty is enjoyed by any one. 

This court lias repeatcdly in this case disclaimed a judgment that 
picketing per se was lawful. It was ordered and allowed in this case 
as a convenient means of stabilizing a very uncertain situation, pro- 
viding a concrète expression, at the Overland factory, of rights de- 
clared by section 20 of the Clayton Act, and to fix responsibility, if 
those rights were exceeded or infringed. The immédiate reason for 
tixing the terms of picketing, and thus apparently approving of it, 
having disappeared, there is no reason in allowing it to continue as a 
court provision. 

The motion to dismiss this case for want of jurisdiction is over- 
ruled. The motion for a pennanent injunction is allowed. Before 
the same is entered, however, the court desires conférence with the 
parties to this case, including the labor défendants, with a view of 
adjusting the matter of costs, which should be disposed of in the final 
decree. That conférence will be called as soon as the court's engage- 
ments permit. If at the time the decree is ready for entering picketing 
continues upon the lines heretofore occupied, the final order will defi- 
nitely abrogate the apparent privilège of picketing. 

Supplemental Opinion. 

Since the filing of our mémorandum of December 27, 1919, in which 
it was intimated that organized picketing at the Overland plant should 
cease, the labor défendants bave continued the practice with a rather 
flamboyant air, as if enjoying an unrestrainable right to do, in that 
behalf, just as they please. We had hoped, vainly it seems, that they 
would sensé the realities of the situation, as did every one else know- 
ing the facts, and embrace the opportunity the court ofïered, in de- 
ferring final action, to retire gracefully from a field no longer theirs 
to occupy. Their persistence makes it necessary, however, to provide, 
in the final decree filed with this mémorandum, that picketing at the 
Overland plant, as défendants bave conducted it since last June, shall 
be discontinued. In the temporary injunction, now superseded by a 
permanent order, we made as part of its terms a paraphrase of that 
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part of section 20 of the so-called Clayton Act (Act Oct. 15, 1914), 
which protects peacef ul persuasion and peaceable assembly. Tlie order 
proceeded then to prescribd a System of picketing at the plant of the 
Company which the labor défendants might follow to get the benefit 
of the provisions taken from the Clayton Act. 

By order of the court thèse pickets were organized, and arrangements 
were made to so identify them that, if any one exceeded the liberty of 
peaceful action, and thus violated the injunction order through intim- 
idating practices, the offender might be known. We limited the num- 
ber of pickets at the plant to 50 on duty at any one time, and the 
number at any one gâte to 6, and then restricted the Company to the 
number of gâtes it might keep open. The labor défendants asked us 
for the privilège of using 250 pickets at one time, with a maximum 
limit of 30 at any gâte. This the court refused, for reasons explained 
in a mémorandum filed at the time. The court's advices suggest that 
the plan worked very satisfactorily. Except for a few days, a picket- 
ing force was not employed in the aggregate as large even as the court 
allowed, and, in spite of the unusual tensity and exceedingly difficult 
situation which previous occurrences in this controversy had created, 
there was a minimum of trouble. 

A careful retrospect of the history of this case fails to disclose any 
restraint by the court imposed upon any right preserved by any law 
to the labor défendants. There was no hampering of lawful conduct 
by them v/hatever. Control against intimidation was provided for ; 
that is ail. AU the court did was tO' order — and take précaution to in- 
sure obédience to its order — that the breaking of heads, the destruc- 
tion of property, the atrocious invasions of rights sanctioned by plain- 
est law, which disgraced the city of Toledo during the previous five 
weeks, should cease ; that the dispute which the labor défendants had 
engendered May 5th, and which inspired atrocities which for more 
than a month thereafter had submerged law and order in Toledo, 
should thenceforth proceed to its solution in peace, and solely on what- 
ever real merits it had. That is absolutely ail the court provided for; 
anything to the contrary is absurd rhetoric, appeal to hysteria, ma- 
licious or ignorant. 

[14] We hâve recently discussed the fact that the défendant the 
Willys-Overland Company has made steady and rapid headway against 
the opposition of the labor défendants, until more than a month ago 
both its working force and its daily production exceeded the maximums 
when the dispute arose. This increase of both force and production 
has been maintained since our last mémorandum. The blunt truth is 
that the revolt against their employer of certain Overland employés, 
which arose seven months ago, has failed of its purpose to influence 
the company's policy respecting terms and conditions of employment. 
It is the plainest fact — appreciated everywhere, whether acknowledged 
or not ; whether the truth is unpalatable to any one or not — that the 
"strike" or "lockout" has long since ceased to be anything else than 
an inefïective protest against the Willys-Overland Company by per^ 
sons which that company may or may not heed, as it pleases. 

It follows that it cannot be fairly said that there is now existing a 
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real controversy, or one which any court is bound to honor, over ques- 
tions which caused the trouble early in May of 1919. As we hâve 
suggested in an earlier opinion, it cannot be tolerated that a few men, 
either from pride of office in their respective organizations or other- 
wise, or from sheer willfulness, may indefinitely parade the ghost of 
a dead contest and claim the spécial considération which might pos- 
sibly hâve been given them and those they claimed to represent when 
the dispute had vitality. Our notion is that the court is called uponi 
to — in fact, common sensé dictâtes that it should — treat the situation 
much more stringently and differently, under circumstances which 
now attend this cause, than it should do under those which confronted 
the court when the temporary injunction was issued. If, last June, 
there were to be equitably granted the labor défendants a privilège of 
picketing, it was allowable because of conditions which existed then 
but which, since, hâve wholly vanished. The foundation for the priv- 
ilège of picketing of the character the court bas permitted having col- 
iapsed, no matter what a few men who assume to be leaders of the 
labor défendants think about it, there is nothing to support it. 

We are therefore enjoining the continuance of picketing at the 
Overland plant. That term, as applied to circumstances such as we 
hâve hère, and as describing conditions which we think the court should 
not permit to continue, may be defined as the congrégation, from time 
to time, of two or more persons at or near the plant of the company 
under the appearance of concerted action, or as resulting from or- 
ganization, to maintain indefinitely a System of patrolling the immé- 
diate vicinity of the entrances of the plant, that the individuals enter- 
ing and departing therefrom may be spied upon and accosted in a 
manner suggesting a purpose to embarrass in any way either the own- 
ers of the factory or those who persist in remaining in or engaging in 
employment at such factory, or to influence or persuade, by argument 
or action, any employé in such factory to violate his contract of em- 
ployment. Included in this définition, as equally obnoxious to the law 
and consequently subject to restraint, is the création and maintenance 
of an organization to do the things we hâve just describ^d. The facts 
hefore the court show that the conduct of the labor défendants and 
their représentatives, under considération, is within the foregoing défi- 
nition — that picketing is maintained and carried on for thèse objec- 
tionable purposes, and that it is the outward manifestation of the ob- 
ject of an organization maintained by the labor défendants. 

Many courts hâve discussed this difficult question, and there bas been 
disagreement as to how far the injunctional arm should go. The lack 
of apparent harmony in reported décisions is due altogether to the 
fact "that it is not always easy to détermine exactly when peaceable 
persuasion ceases and intimidation commences." Every court recog- 
nizes that "picketing" suggests aggression — that in it is always a hint 
of unlawful interférence with rights entitled to protection. In Tri- 
City Council v. Foundries Co., 238 Fed. 728, 732, 151 C. C. A. 578, a 
décision going as far as any case of which we know in refusing re- 
straint of picketing, such relief as this court is allowing is approved. 
We need no extensive citations. The case just referred to cites many. 
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It is sufficient, in addition, to refer to Jensen v. Cooks' & Waiters' 
Union, 39 Wash. 531, 81 Pac. 1069, 4 L. R. A. (N. S.) 302, and notes; 
Pope Motor Car Co. v. Keegan (C. C.) 150 Fed. 148; and the cases 
discussed in thèse opinions. Ail reported décisions, however, consider 
conditions wlien a labor controversy was acute. 

We hâve no disposition to recède from tlie position taken by this 
court in Pope Motor Car Co. v. Keegan, supra, wherein the late Judçe 
Tayler, in our opinion, stated the law so clearly as to anticipate, in 
every essential respect, the saving provisions of section 20 of the Clay- 
ton Act. But we do not hâve novv a situation which was before us in 
June wlien we allovi'ed picketing, or which was before the court in the 
Pope Case. The dispute before us now is not even a moribund one. 
"VS'ith the Overland Company having a greater force of employés and 
turning out more automobiles than it ever did in its history, the con- 
troversy must be said to be long defunct ; an inrjuest was called for 
long ago. It follows very clearly that, at this time, picketing of any 
kind must be considered to be nothing else than a purposefui annoy- 
ance, a continuing nuisance. It is entirely clear that it can accomplish 
nothing else than the gratification of aggravated feelings which were 
engendered when passions were hot and ambitions rampant last May, 
or the saving of the faces of those who led or encouraged the breach 
at that time. Such picketing, under the circumstances présent hère, 
is restrainable and will be prohibited. 



VONNEGUT MAOniNERY CO. v. TOLEDO MACHINE & TOOL CO. et al. 

(District Court, N. 1). Ohlo, W. D. Febraary 7, 1!>20.) 

No. 235. 

1. IN.TUKCTION ©=118(4) — BlI,I, TO RESTRAIN INTERFERENCE VVITH PERFORMANCE 

OF CONTRACT IIELD .SUFFICIEKÏ. 

A biU to restriiin Uibor défendants from interferiiis wlth a nianufac- 
turing defeiidant's performance of its conti-act with iilaliitiff held to 
State grounds for efiuitable relief, within the rule tliat one party to a 
contract may restrain tliird parties wlio are substantially interfering 
witlx tbe eontract's exécution by the other party. 

2. Courts <g=»317 — Realtonment of parties in btrike distubbance case un- 

NECESSABY IN DETERMINIKG JUBISDICTION. 

In a buyer's suit against a producing concern, which had agreed to sell 
it certain articles, and nienibers of lal)or organizations, who were inter- 
fering with performance of the contract by strike disturbances, any rights 
of the mêinufacturing coiitoration against the labor défendants rest on 
différent grounds than those of plaintiff, and défendant nianufacnn-cr 
need not be aligued as a party plaintiff, in te«ting whether a diversity of 
citizenshii) coufars jurlsdietion. 

3. In.junotion <g=114(3) — Manufacturing oompany not a necessary paett 

IN suit to restrain STRIKE distubbance INTERl'ERING WITII PLAINTIFF'S 
contract WITH COMPANY. 

In a buyer's suit against a manufacturing corporation, which had agreod 
to supply it with cei'tain articles, and niembers of labor organizations, 
which were interfering with perforniance of such contract by strilie dis- 
turbances', tlie rlght of action against the labor défendants is an inde- 

<gz;3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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pondpnt rigîit, and the manut'aoturing corporation is net a neeessary 
party. 

4. In.jtjxctiox <S=5l47 — Picketing metiiods jtjstify tempobary restkaining 

ORDER. 

Evidence rcsarding the irritating and annoying tactics pupsued by 
labor défendants in picketing a manufacturing establishment hcld to es- 
tatilisb the wisdom of a temporary injunction. 

5. IpfJUNCTioN <S=3lOin) — Clatton Act relating to injunction in t.abor 

DISPUTES SnOTTLD BE STRICTI.Y CONSTRUBD. 

Assuiiiiiig that Clayton Act, § 20 (Conip. St. § 124;?d), relating to in- 
.iuiictions in lal)or conti'oversies. discriminâtes in favor of a particular 
(tlass and is still constitutional, tlio rule of strict consti-uction applies and 
tlie li'.ngiiage shoiild be confined to its ordinary and iisual force and mean- 
In;: wliile maintaining the évident puixiose of the act. 

6. IN.7U.\('TI0N <gX=>101(l) "TEBMS AND CONDITIONS OF EMI'I^OYMENT" IN ClaT- 

Tox Act defined. 

In Clayton Act, § 20 (Conip. St. § 1243d), relating to In.iunction in labor 
disjmtes regarding the "terms ajid conditions of employment," the quot- 
ed words refcr to dispntes involving the employés' compensation and en- 
vironnient and are ina])plicable, wlicre employés quit because tliey did 
not wish to work on certain contracts their employer had. 

[ICd. Note. — For other définitions, .soe Words and l'hrases, * First and 
Second Séries, Tenns and Conditions.] 

7. Injunction <S=5l01(l) — Relation of strikers to employer fixed by rea- 

SON (ilVEN AT TIME OF QUIITING. 

In determining whether an injunction shonld issue against picketing by 
persons quitting employment, in view of Clayton Act. § 20 (Comp. St. § 
124:id), relating to in.iunctions in labor disputes, the relation of the 
strikers to their employer is flxed by the reason for quitting which they 
gave at that time. 

8. Injunction <S=»101(1) — Picketing fok sympatiietic strike puhposes re- 

strained. 

Temporary in.iunction ■svlll issue against picketing by labor défendants, 
who (]uit work beoause they ob.lected to working on certain contracts of 
tlieii- employer, and in order to in.iuro their own employer as a raeans of 
c»ercing another employer, and where overt acts of intimidation and 
coercion had been committed. 

In Equity. Bill by the Vonneg-ut Machinery Company against the 
Toledo Machine & Tool Company and others. Temporary injunction 
against certain défendants to issue. 

Richard D. Logan, of Toledo, Ohio, for complainant. 
Marshall & Fraser, of Toledo, Ohio, for défendant Toledo Machine 
& Tool Co. 

Rob y. Phillips, of Toledo, Ohio, for union and labor défendants. 

KILLITS, District Judge. The complainant, an Indiana corpora- 
tion, began this action by filing, January 16, a bill against the Toledo 
Machine & Tool Company, an Ohio corporation, known herein as the 
"défendant company," and ten individual défendants, William Gable 
and others, who, with John J. Quinlivan and two others, and the Cen- 
tral Labor Union of Toledo and Toledo Juodge No. 105, International 
Association of Machinists, additional défendants brought in by an 
amended bill of complaint, fîled January 21, before answer, will be 
known as the "labor défendants." On the coming in of the amended 

igi^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
203 F.— 13 
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bill, a motion to the jurisdiction was filed, the grounds being: (1) 
Insufficient allégation of fact to state a valid cause of action in equity 
against either of the défendants ; (2) want of jurisdiction in this court 
upon the facts as alleged, either of the subject-matter or of the parties ; 
(3) because the bill is not filed in good f aith ; (4) because the action is a 
resuit of collusion between complainant and the défendant the Toledo 
Machine & Tool Company ; (5) because the amended bill "does not 
conform to come within the provisions of the statutes of the United 
States and of the equity rules governing proceedings" in fédéral courts. 
We are not advised by argument as to what is meant by this fifth 
ground. We do not hâve in mind any situation to which such objection 
is pertinent. There is nothing apparent, or even suggestive, on the 
bill supporting either the third or fourth grounds. Counsel for the 
labor défendants fail to advise the court on thèse subjects. The mo- 
tion should hâve been and has been overruled on grounds 3, 4, and 5, 
for want of sufficiency plainly apparent in each instance, when com- 
pared with the record. 

[1] So' far as the first two grounds are concerned, an analysis of 
the bill shows the same to be not well taken, although we will notice 
them briefly. Going to the first, the bill not only allèges the existence 
of jurisdictional amount in controversy, but it proceeds upon the 
familiar and well-established theory that a right of action exists be- 
tween one party to a contract and those third parties who are utter 
strangers to the contract, and who are by their conduct interfering sub- 
stantially with the exécution thereof by the second party thereto. An- 
gle V. Railwav, 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55; Board of 
Trade v. Christie, 198 U. S. 236, 25 Sup. Ct. 637, 49 L. Ed. 1031 ; 
Mahon v. Guaranty Trust & Safe Deposit Co., 239 Fed. 266, 270, 152 
C. C. A. 254; Annotations to L. R. A. 1917C, 117, and to 11 I^. R. A. 
(N. S.) 202. This right of action exists against such third parties, 
even though there may be an adéquate remedy at law in behalf of the 
first party to the contract against the second party for nonperf ormance. 
The first party should not be restricted to the inconvenience of the pur- 
suit of a légal remedy against bis contractor whose default is occasion- 
ed by third parties, strangers to the contract, who illegally obstruct its 
exécution. Their vifrongàolng may be the subject of équitable cogni- 
zance. 

As to the second ground, so much thereof as relates to the sufficiency 
of fact to create jurisdiction in this court is answered by what we bave 
already said touching the first ground, adding the suggestion that com- 
plainant is a nonresident of this district while ail the défendants are 
résidents herein. As we are left without advice by any argument frora 
counsel of labor défendants as to what is the alleged vice of the amend- 
ed complaint respecting parties, we can only surmise that it is thought 
that there is apparent upon the bill an inconsistent alignment upon the 
assumption that the résident défendant the Toledo Machine & Tool 
Company should be aligned with the complainant, thus destroying our 
jurisdiction. 

[2, 3] In this respect this case closely parallels that of Dail-Over- 
land Co. v. Willys-Overland, Inc., et al., 263 Fed. 171, recently conclud- 
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ed in this court. To the extent that the facts are analogous we apply 
our conclusions in that case. The authorities discussed in the opinion 
in that case (handed down December 27, 1919) on the subject of align- 
ment of parties are appHcable hère, and there is no need to enlarge 
this mémorandum by repeating that discussion. We cite the authori- 
ties : On the adequacy of relief at law, Walla Walla v. Walla Walla 
Water Co., 172 U. S. 1, 12, 19 Sup. Ct. 71, 43 L. Ed. 341, Kilbourn v. 
Sunderland, 130 U. S. 505, 514, 9 Sup. Ct. 594, 32 L. Ed. 1005, and 
Tylor V. Savage, 143 U. S. 79, 95, 12 Sup. Ct. 340, 36 L. Ed. 82, to 
which may be added Angle v. Chicago, St. P., M. & O. Ry. Ce, 151 U. 
S. 1, 25, 14 Sup. Ct. 240, 38 L. Ed. 55. On necessity of the défendant 
Company as a party, Brown v. Denver Omnibus & Cab Co., 254 Fed. 
560, 166 C. C. A. 118. On the criteria which détermine the question of 
alignment of the principals to the contract affected by the unlawful 
conduct of the stranger parties, Hamer v. New York Ry. Co., 244 
U. S. 266, 37 Sup. Ct. 511, 61 L. Ed. 1125, City of Dawson v. Colum- 
bia Trust Co., 197 U. S. 178, 25 Sup. Ct. 420, 49 L. Ed. 113, Mahon 
V. Guaranty Trust & Security Co., 239 Fed. 266, 152 C. C. A. 254, and 

West V. United States, 258 f'ed. 413, C. C. A. —, which cases we 

distinguish from the instant case, as well as from the Overland Case, 
and Carroll v. Chesapeake & O. Agency Co., 124 Fed. 305, 312, 61 
C. C. A. 49, Carter v. Fortney (C. C.) 170 Fed. 463, and Iron Molders' 

Union V. Niles-Bement-Pond, 258 Fed. 413, C. C. A. . Thèse 

authorities were considered in the Overland Case, and they are applied 
hère. 

The complainant allèges that it has contracts for the construction of 
machinery by the défendant company involving over $200,000, to be 
executed at expiration dates which are now respectively more than four 
months old ; that the delay in exécution is producing distinct damages 
to complainant and its customers; that the products to be manufactur- 
ed are machines covered by patents owned by défendant company, and 
that licensees would be unable to prépare for the manufacture of those 
ordered within any reasonable time, to the accruing irréparable damage 
of the complainant and its customers; that the only reason given by 
défendant company for its default upon thèse contracts is that the full 
control of its business has been interfered with by the unlawful conduct 
of the labor défendants and their associâtes, who are, it is alleged in 
the bill, conspiring to unlawfully interfère with defendant's business 
in exécution of which conspiracy they are picketing the défendant com- 
pany's plant, intimidating and abusing its employés, and thereby not 
only greatly interfering with the output of the défendant company with 
its présent force of employés, but preventing défendant company from 
enlarging its working force to meet the demands of its engagements; 
that the picketing in question is not carried on in the interest of any em- 
ployés of the défendant company, and that no labor dispute exists be- 
tween the labor défendants in this case or parties whom they represent 
and the défendant company ; that the défendant company has not tak- 
en, and refuses to take, any steps to secure the protection of the au- 
thorities of Ohio to préserve its lawful business from unlawful mo- 
lestation; that the machinery which is the subject-matter of com- 



19G 2G3 FKDERAL REPORTER 

plainant's contracts with the défendant company is to be manufactured 
to be delivered in interstate commerce to beneficiaries under thèse con- 
tracts who are respectively beyond the state of Ohio; and that the 
labor défendants are engaging in a conspiracy to interfère with in- 
terstate commerce through intimidation of the employés of the défend- 
ant company and those seeking to enter its employment. 

The prayer is for a mandatory injunction against the défendant com- 
pany compelling it to exécute thèse contracts and to protect itself in 
that behalf by resort to those agencies of protection to which it is 
entitled to appeal, and for an order against the labor défendants and ail 
parties colluding and in sympathy with them, restraining a continuance 
of picketing and the pursuit of the alleged conspiracies while the lat- 
ter is engaged upon the exécution of complainant's contracts. A tem- 
porary restraining order was allowed after notice and upon testimony, 
since which time the record bas been enlarged by the filing of an answer 
and cross-bill of the Toledo Machine & Tool Company and joint and 
several answers to the pleadings of plaintiff and of the défendant com- 
pany bave been filed in behalf of ail of the labor défendants. Thèse 
pleadings are considered now as affidavits, only, upon the motion for a 
temporary injunction, so far as they aver affirmative matters of fact. 
Considering for ail purposes, however, the answer and cross-bill of the 
défendant company, we see no reason to sympathize with the continued 
notion of the labor défendants that the action is collusive between the 
défendant company and the complainant. In the Overland Case, upon 
the authority of Venner v. Railroad Co., 209 U. S. 24, 32, 28 Sup. Ct. 
328, 52 L. Éd. 665, we said : 

"The fact that the Overland should be satisfied to eii,1oy the relief couiing 
to it, if its contracter should Invoke the snccessful opération of a federaL 
court's protective power, is not enough to charge it with collusion with the 
latter in bringing this action, or even to require it to be aligned with the 
latter." 

This observation is equally applicable to the situation hère, and the 
coming in of its answer and cross-bill does not make it a necessary par- 
ty to the issue the complainant has with the labor défendants. Tbe de- 
fendant company owed to the complainant a duty to protect itself 
against those unlawful acts of the labor défendants which were in- 
terfering with the exécution of its contracts with the complainant, and 
that fact makes it an antagonist to the latter respecting an issue which 
the complainant could rai se without making the labor défendants par- 
ties. Upon the authorities already cited, we see that the complainant 
has an independent right of a .ion against the labor défendants them- 
selves to rerj^uire the latter to keep their hands ofï of contractual rela- 
tionships, to which they are Etrangers, between the complainant and 
the défendant. Again, an observation we made in the Overland Case 
is pertinent hère that — 

"The cases cited support the point that the criterion is not uierely that 
the complainant and that défendant who, it is alleged, should be nligned 
with complainant, hâve an Interest of the same quality in the resnU prayeiJ 
for, but it is whether they are privileged to assert their respective in'ter- 
ests upon the sauie grounds." 
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The right of action which complainant niay hâve against the défend- 
ant Company is not the same right of action which it has against the la- 
T)or défendants; that the latter may benefit from the successful out- 
come of complainant's contention is merely an incident. 

We are entirely supported in thèse conckisions by West v. United 

vStates. 258 Fed. 413, 417, 418, C. C. A. , a décision by our ovvn 

Circuit Court of Appeals. The Niles-Bement-Pond Company, a West 
Virginia corporation, brought an action in the Southern district of Ohio 
against the Niles Tool Works Company, an Ohio corporation, the Iron 
Molders' Union, and a large number of individual labor défendants. 
As in the instant case, contractnal relations between the complainant 
and the Tool Company were set up, with the allégation that the unlaw- 
ful acts of the labor défendants in that case were interfering with the 
exécution of the contract. 246 Fed. 851. In the final hearing it de- 
veloped that the défendant company was essentially a subsidiary of the 
plaintiff. On this state of the record the Circuit Court of Appeals (258 

Fed. 408, C. C. A. ), reversed the District Court, on the ground 

that the plaintifï and défendant company should bave been aligned to- 
gether. A temporary injunction, however, had been granted on the 
averments of the bill and before the intimate connection between the 
two corporations had been disclosed. This injunction had been violated 
by West, a labor défendant, who was attached for contempt and sub- 
sequently indicted and convicted for perjury aileged to hâve been com- 
mitted at the contempt hearing. The conviction was sustained, how- 
ever, by the Circuit Court of Appeals on the holding that the temporary 
injunction, which was at the basis of the contempt action, rested, so far 
as jurisdiction was concerned, upon a sure foundation, in that the bill 
itself disclosed no feature compelling the alignment of the défendant 
the Niles Tool Company with the complainant. The bill in the case, 
while making the Tool Company a défendant, presented its principal 
claim for relief against the labor défendants, and the question was, 
of course, acute whether the bill showed a cause of action existing be- 
tween the complainant and such défendants. Of this situation and the 
disclosures in the bill afifecting jurisdiction, the court said (258 Fed. 
417, C. C. A. ) : 

"Wo thlnk the pétition, standing nlone, was not subject to motion to dis- 
miss for lack of diversify of eitizonsliip. Tlie Nilcs-Bcmpnt-i'ond Coniiiany's 
riglit fo tlie exclusive salo of tho tool coiniiany's output, and the foriner's in- 
terest in the latter's ]ierforniance of suhsistlng contracts, tended to show an 
Indopendent right to file a bill for relief." 

That is, of course, an independent right to file a bill against the la- 
bor défendants for relief as in the instant case. The facts in the amend- 
ed bill herein, as well as shown in évidence, are much more strongly 
indicative of an independent cause of action against the labor défend- 
ants than those shown in the Niles-Bement-Pond bill. 

[4] The testimony first before the court suggested that the charac- 
ter of the picketing sought to be restrained was wholly objectionable, 
unlawful, and utterly beyond the sanctities of even an extravagant con- 
struction of the privilèges of the act of October 15, 1914, commonly 
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known as the Clayton Act (Comp. St. §§ 1243d, 8835f). It showed that 
the pickets used language which was minatory, insulting, abuâive, and 
in some instances downrightly obscène; that their conduct was that 
which would call upon a court, without hésitation, to order and to en- 
force immédiate restraint. It was of a character which could not be 
sustained by any valid législation. 

This record was received on the présent motion, and additional testi- 
mony was offered on both sides, and that in behalf of the défendants, 
several, not ail, ôf the latter going on the stand, raised issues of f act as 
to the most vicions features alleged against the character of the picket- 
ing. Countercharges were also made that workmen in défendant com- 
pany's plant, including a foreman, had been guilty of abusive, vulgar, 
and insulting language toward the pickets. There was a main entrance 
to the factory, through which several hundred employés entered to and 
departed from their work. The pickets, 8 to 12 in number, congre- 
gated on the sidewalk immediately about this door, and it was admitted 
that by this gauntlet men doing business with this factory were obliged 
to pass and to hear observations, shouted generally or personally ad- 
dressed, which had in them a threatening and insulting note. Workmen 
were told that they were being carefully looked over, with the inference 
that this was for future identification; that they were inferentially 
scabs and strike-breakers, because they were associating with and as- 
sisting such obnoxious people. By a strange oversight of the right of 
the défendant company to dorainate the street abutting upon its own 
property to the center line against ail uses thereof , except those which 
clearly were within the easement rights of the public, the city council 
so far encouraged the labor défendants as to permit érection and main- 
tenance of a shanty between the curb and the sidewalk near this entry, 
in which a stove was kept, that the pickets might warm themselves. 
The situation was so tense that for months the city maintained a sub- 
stantial force of uniformed policemen near the entrance, and there were 
several arrests made of workmen on complaint of the pickets. Thèse 
policemen testified that they neither saw nor heard anything that was 
objectionable on the part of the pickets. Some of the latter, however, 
on the stand frankly admitted that they used language which they con- 
sidered necessary to deter men from entering the plant, and that this 
language was of a character already discussed, and that the purpose 
was to embarrass the défendant company. 

Human nature being substantially a constant quality, reacting some- 
what uniformly to influences of the same class, it is not difficult to be- 
lieve that the antagonisms produced by the activities of the pickets, 
even should they hâve been minded to restrain themselves, were likely 
to develop harsh and contentions and abusive language. The situation 
was tense. The strike in question was plainly to assist the labor side 
of the Overland controversy, the facts of which are brought into this 
record because they created the atmosphère into which the instant 
transactions under présent considération were enveloped, and from 
which interprétative criteria are clearly derivable. The Overland 
difficulty had resulted in bloodshed, loss of lives, destruction of prop- 
erty, and much shameful abuse of private right. It was in this en- 
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vironment of excited passions and strained judgnients that thèse men, 
pickets and workmen, acted and reacted. 

In ordinary conduct men use the vocabulary of their class, and, when 
their interests are actively aroused and their passions stimulated, the 
bonds of their own conventions are soon snapped, and their verbal 
weapons begin to lose refinement. We would expect a picKet line of 
collège metaphysicians, or of theologians, who were really spiritually 
sweet and supernaturally self-controlled, to maintain, under extrême 
aggravation, a course of action which might be calmly persuasive and 
well within the theory of the law ; but men of more vigorous pursuits, 
especially if their vocations, as well as their avocations, bring them into 
more robust and more worldly contacts, tend much more quickly, 
when milder measures seem to effect little of their aims, to what is 
known in radical parlance as "direct action," and when that élément 
comes into the picket line, even in vocal form, peaceful persuasion takes 
its flight. 

It is because the passions of an acute labor controversy tend to mount 
beyond control, releasing conventional restraints upon social inter- 
course, that practical people question the possibility of peaceful persua- 
sion through the practice of picketing. The observations of the late 
Judge McPherson in Atchison, T. & S. F. Ry. Co. v. Gee (C. C.) 139 
Fed. 582, 584, are pertinent at ail times and are applicable to the présent 
record. He said: 

"There is and can be no such tliing as peaceful picketing, any more than 
tliere can be chaste vulsarity, or peaceful mobblng, or lawful lynchlng. 
When men want to converse or persuade, they do not organlze a picket line. 
When they only want to see \yho are at work, tliey go and see, and then 
leave, and disturb no one physically or mentally. But such picketing as is 
displayed in the case at l)ar Ijy the évidence does, and is intended to, annoy 
and intimidate. The argument seems to be that anything short of physical 
violence is lawful. One man can be intinildatcd only when knocked down. 
But the peaceful, law-ablding man can be and is intimidated by gesticula- 
tions, hy menaces, by boing called harsh names, and by belng followed, or 
compelled to pass, by men l^novvu to be unfriendly. Perhaps such a man 
may not be a buUy, but is frail in size and strength, or he may be a timid 
man ; but such a man is .iust as nmeh entitled to go and come in quiet, 
without even mental disturl)ance, as has the man afra'd of no one, and 
able v^itli or \^'ithont -weaiions to cope with al! corners. The frail man, or the 
man who shuns disturbances, or the timid man, luust be protected, and the 
Company has the right to employ such." 

In Union Pac. Rd. Co. v. Reuf et al. (C. C.) 120 Fed. 102, a leading 
case on this subject, Judge McPherson observed that such picketing 
was condemned by ail courts having the subject under considération. 
His comment, true in 1902, is equally true at the présent time. Langell 
V. Collingwood, 178 Mich. 305, 144 N. W. 841, 50 h. R. A. (N. S.) 412, 
and notes ; Jensen v. Cooks' & Waiters' Union, 39 Wash. 531, 81 Pàc. 
1069, 4 L. R. A. (N. S.) 302, and notes. 

At the vcry best, it is easy to understand how the présence of 
pickets doing what it is hère admitted they did would irritate and 
annoy the working force and thus disturb the morale of the factory 
personnel ; that substantial friction was produced because of the prac- 
tices. The charges against the loyal workmen themselves show that. 
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It îs sufficient, certainly, to suggest that conduct which provokes such 
a feeling that the subjects of "picketing" become restive to the point 
of hot and abusive retort should lose the characterization of "peaceful" 
persuasion; it is compellingly presumable that the freedom of action 
enjoyed by those who would enter this plant unmolested had been 
invaded, if they were moved to action which compelled complaint 
against them on the part of the pickets themselves. That défendants 
were working in concert, in behalf of themselves and associâtes in the 
défendant machinists' union, to accomplish just what actually was 
effected, a crippling, by intimidating means, the lawful business of 
the défendant company, there is no room for doubt. 

Without accepting as established the extrême characterization of the 
conduct of pickets found in the testimony, we find that proof enough 
of its objectionable character is in the record to indicate clearly the 
wisdom of a temporary injunctional order. There is no évidence, how- 
ever, that it should run against défendants Quinlivan and the Central 
Labor Union. 

[5] The interesting and unique question in this case, however, is 
whether we bave a situation hère contemplated by and within the pro- 
visions of the first paragraph of section 20 of the so-called Claytou 
Act (Act Oct. 15, 1914 [Comp. St. § 1243d]), and consequently one 
in which the court's injunctional powers are limited in view of any 
construction of the force of that measure. Concretely the query is 
whether at the foundation of this case is a controversy between em- 
ployer and employés respecting terms and conditions of employment. 
If the Clayton Act is a discriminatory one, being in that respect class 
législation, and assuming that it is yet constitutionally sustainable, an 
established and entirely valid rule of construction is applicable to the 
efïect that the terms used should be strictly kept tO' their ordinary 
and usual force and meaning, while maintaining at the same time 
considération of the évident purpose of the act. A law giving spécial 
immunities to a class necessarily impinges upon the rights of those 
against whom the statutory discriminations operate. The disturbance 
of parity of légal privilèges between parties to a controversy mani- 
festly afïects rights, hence the rule of strict construction applies. 
36Cyc. 1179. 

[6] The construction which would emasculate the act is no more 
unjust than that liberality of interprétation which would expand its 
provisions beyond the clearly understood purpose of the measure. 
What is the scope of the language "terms and conditions of employ- 
ment," for thèse words, from section 20 of the act in question, need 
interprétation hère? The court should not attempt an inelastic défini- 
tion. One should be given which would keep step with the advance in 
sentiment, as conditions change, to make good the very proper demand 
that the laboring man should receive considération from bis em- 
ployer which will maintain bis health and self-respect, and secure to 
him the fuU measure of the fruits of his toil, while preserving to 
him ail those opportunities for social intercourse, and self-improve- 
ment which should be his to enjoy that he may realize his aspirations. 
But even a most libéral définition in this direction has its limitations. 
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The mind, in considering the words "terms and conditions of employ- 
ment," unconsciously, but directly, goes to a contemplation of such 
things as hours of labor, wages, classification of employés, sanitary and 
physical conditions controllable by the employer, opportunities for 
reasonable redress of grievances, and for bargaining respecting the 
conditions of employaient, whether collectively, as enlightened public 
sentiment as well as convenience ajjproves, or individually. This 
view is well supported in this case by the character of the new con- 
tract which the labor organization tendered in writing to the défendant 
Company, and which had been under considération before the strike. 
Its fifteen paragraphs deal exclusively with subjects, as "terms and 
conditions of employment," which corne within the above limitations. 
At the time of the strike, the factory was what is known as an open 
shop, and the proposed new agreement with the défendant labor 
organization recognizes, as a condition tendered by the latter itself, 
that the factory should remain open. 

In no case, however, does it seem possible that the définition of this 
term should be so wide as to make the employé a dictator to bis 
employer respecting the manner generally, and beyond the above- 
indicated limitations, in which the latter should conduct his business. 
It is possible, of course, to conceive of things which bave a collatéral 
tendency to affect those considérations to which the employé is en- 
titled. He may bave a collatéral interest in the success of a labor 
dispute with another employer, so that he nurses an impulse to hel]) 
through a sympathetic strike against his own employer, with whose 
conditions of employment he is entirely satisfied. But to enter the 
field of collatéral possibilities is to explore a territory without bound- 
aries, where lurk immeasurable and unbearable restraints upon in- 
dustrial freedom. A certain line must be drawn somewhere. It 
surely is at the place where a man whose asset is his daily toil has 
guaranteed to him sufficient recompense and proper environment. 
Therefore no conceits or whims, or mère préjudices, of the employé, 
may be by him elevated to the dignity of terms and conditions of em- 
ployment, tP be protected in any degree by the statute in question, and 
thereby to become the basis for a demand under it of a discriminatory 
nature. The employé may refuse to work — ^that is, he may strike — 
for any reason, however f rivolous ; but, if he strikes for a whim, the 
controversy so brought about does not gain that status which would 
bring into opération the act in question. 

In the présent instance, the testimony shows that on the 13th of 
August, last, certain employés of the défendant company struck, not 
because they objected to hours of labor, not for better wages, not 
for new classifications, not because there was anything objectionable 
in physical or sanitary conditions at the factory, not because they 
were interfered with in any degree respecting their privilège for 
bargaining, but simply and solely because they did not like a customer 
with whom the employer was doing business — only because they did 
not care to work on certain contracts their employer had. It is true 
that a new working agreement to supersede the one whose term 
had expired, and upon which the men were insisting, had not been 
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signed; but it is most clear that the objection to Overland work alone 
precipitated the strike. Before this action was taken, the Grand 
Lodge of Machinists was consulted under union rules respecting sanc- 
tion of strikes, and "sanction" was given, by this superior authority, 
to go out for this cause only. The last action of the "shop committee" 
of the men was simply on this ground. The évidence is clear that 
no other reason was offered. Some time afterwards attempts were 
made to negotiate for reinstatement on the basis of a new agreement, 
coupled with the company's abandonment of the work in question; 
but it is quibbling only to argue that, on August 13, the controversy 
actually involved anything else than the latter condition. 

[7] The relation of the strikers to their employer was fixed by the 
reason they gave at the time. No subséquent enlargement of conditions 
for re-engaging with the company created by them may be allowed 
rétroactive application, to affect the relation which resulted from the 
action as it was actually taken. In Railway Co. v. McCarthy, 96 U. 
S. 258, 267 (24 L. Ed. 693) the court, by Justice Swayze, said: 

"Where a party gives a reason for his coudvict and décision touchins any- 
thing involved In a controversy, he cannot, after lltigation bas bogun, change 
his ground, and put hls conduct upon another and a difEerent considération. 
He is not permitted tlius to inend liis hold. Ile is estopped from doing it 
by a settled princlple of law." 

This rule is well established, and its application is compellable, by 
close analogy, to the situation hère. To say that a situation created 
for the reason given is under f avor of the law in question is to make 
this législation a weapon for socialization of industry. If the "shop 
committee" can direct the stopping of the employer's business on the 
ground that the latter's customer is offensive, there is no limit upon 
its domination over the employer's aiïairs. Such an organization 
as a "shop committee" becomes, in substance, if not in name, a "soviet" ; 
for the employer would become at its mercy to paralyze any substantial 
détail of his business, however remotely that might affect that welf are 
of his workmen which the law very properly attempts to secure. 
Congress surely never intended to so cripple the industries of the 
country — to so broadly and unfairly discriminate in favor of a class — 
to so violate the clearest public policy. 

Considering, as we must, the insufficiency of the reason given for 
leaving their employer's service to bring défendant company's striking 
workmen within the provisions of the Clayton Act, it follows neces- 
sarily that they must be regarded, from the day of their abandonment 
of that service, to be strangers to their late employer's business. If, 
indeed, the law just considered at length favors striking employés 
for a time after the crisis by continuing to them the status of em- 
ployés, notwithstanding they were not at work, and idle because they 
preferred to strike, thèse particular men were not to be so considered, 
respecting défendant company, after August 13. 

[8] The picketing in question, therefore, présents a not unusual, 
but, in the judgment of this court, the always unlawful, situation of 
persons who stand in no spécial relationship to an employer — persons 
who hâve no privilèges not common to ail men — attempting to inter- 
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fere with the business of stich employer by propagandic activities di- 
rected against his vvorking force, or bis prodiict, or both. We are 
aware that a notion is widely entertained that any employer may be 
organized against by any body of persons, with a view to affecting the 
manner in which he transacts his business ; but such an impression 
is not, by any means, justified as broadly as it is held. One may 
freely choose the manner in which he will conduct a lawful business, 
accountable only to the police power of his community, and to him 
is given freedom of contract for employment therein. If he and his 
employés are in contractual relationship respecting terms and con- 
ditions of employment, opportunity is not lawfully given to others to 
interfère. Hitchman Coal & Coke Co. v. Mitchell, 245 U. S. 229, 38 
Sup. Ct. 65, 62 L. Ed. 260, L. R. A. 1918C, 497, Ann. Cas. 1918B, 461, 
and Eagle Glass & Mfg. Co. v. Rowe, 245 U. S. 275, 38 Sup. Ct. 
80, 62 L. Ed. 286. Having left their employment for no reason 
which the law specially favors, the labor défendants hère, and their 
associâtes, had only the rights, and were under the disabilities, of 
the gênerai public respecting the conduct of the business of the 
Toledo Machine & Tool Company. The défendant Toledo Lodge 
No. 105, International Association of Machinists, had no more liberty 
in law or public policy, in the circumstances of this case, to "picket" 
the défendant company's factory to change conditions of labor there- 
in than any other association of men enjoyed to bend the défendant 
company to its will. 

To the labor défendants, therefore, and to the défendants represent- 
ing them, become applicable those settled principles respecting organ- 
ized picketing which a long hne of adjudications already referred to 
has established. They hâve the privilège of free men, which means 
that what rights they claim for themselves they must allow to others. 
They cannot be permitted to annoy any individual who peaceably seeks 
to obtain or retain employment with the défendant company. They 
must not obstruct the free exercise of the right of the défendant 
company to transact its lawful business, by harassing in any degree 
its workmen, or those attempting to do business with it. 

While the évidence is not so strong as in the Overland Case as to 
the extent to which défendant company had made good the loss of 
force and lowering of output resulting from the strike, it does ap- 
pear hère that the company had so far overcome its difficulties that 
the futility of a continuance of the "dispute" by the défendants was 
most apparent. What, therefore, we hâve said in the Overland Case 
touching the décision whether a substantial "dispute" continues applies 
hère. Before this action was commenced this court had decided that 
the Overland strike was over, in that the effort by certain of its late 
employés to force that company to certain terms of employment had 
manifestly failed. As the contention raised by the labor défendants 
hère was in support of the lost cause at the Overland, it is unnecessary 
to demand more proof of the absurd uselessness of keeping up the 
quarrel on a picket line than we hâve in this record. 

Respecting another phase, the right to ask for injunctional relief is 
apparent. Défendants, other than the company, are charged, sustained 
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by prima facie proof , with unlawful conspiracy. Certainly they struck 
to assist a contention to which their employer was, in law, a stranger. 
Their purpose was to injure their employer as a means of assisting the 
coercion of another employer, and, in the exécution of an unlawful 
purpose (and this was an unlawful purpose) overt acts of intimidation 
and coercive espionage were committed. This situation is not protect- 
ed by any législation whatever and is condemned by the undeviating 
current of judicial opinion. Toledo, Ann Arbor, etc., Ry. Co. v. Penn- 
sylvania Co. (C. C.) 54 Fed. 730, 738, 19 L. R. A. 387; Callan v. Wil- 
son, 127 U. S. 540, 556, 8 Sup. Ct. 1301, 32 h. Ed. 223; Pettibone 
V. United States, 148 U. S. 197, 203, 13 Sup. Ct. 542, 37 L. Ed. 419. 

It is clear, in the judgment of the court, that the évidence before 
the court on the motion tends to show that (a) employés of défendant 
Company, in whose behalf the labor défendants hère are acting, struck, 
August 13, for a reason which was not under the favor of any law; 
(b) that thereby ail employment relations between them and défendant 
Company terminated absolutely ; (c) that the labor défendants and 
those represented engaged forthwith in a conspiracy to unlawfully 
obstruct the business of défendant company; (d) that the picketing 
shown in this case is a continuing overt act in the consummation of 
the purpose of such conspiracy; (e) that the conduct of the several 
défendant pickets is, independent of its purpose, unlawful, in that it 
is intimidating and coercive in character, intended to bring about, and 
is accomplishing, the annoyance and incensing of employés of défend- 
ant company and of those seeking employment with said company. 
A temporary injunction shall issue. 

The court bas not had time to consider the issues arising between 
the complainant and the défendant the Toledo Machine & Tool Com- 
pany. It is plain, however, that, assuming obédience to the temporary 
injunction granted against the labor défendants, the spécial défenses of 
the défendant company to the application of the complainant for a 
mandatory order against it will hâve little weight, and it is anticipated, 
of course, that the défendant company will proceed to the exécution 
of the contracts in question with the complainant company with no 
further delay. Right is accorded to the complainant to bring this mat- 
ter to the court's attention at any time, should there be occasion in its 
judgment. 



KOHDE V. CxKANT SMITH-PORTER SHIP CO. 

(District Court, D. Oregoii. January 26, 1920.) 

No. I.-8405. 

X. Admirai,ty <S=>2 — Remedy given by Wobkmen's Compensation Act not 

EXCLUSIVE. 

Under Judicial Code, §§ 24(3), 256(3), vcstlug in tlie fédéral courts ex- 
clusive jurlsdlction of civil causes of admiralty, and maritime jurlsdic- 
tion, as amended by Act Oet. 6, 1917, §§ 1, 2 (Oonip. St. 1918, Comp. St. 
Ann. Supp. 1919, §§ 991 [3], 1233), by adding the provision "saviug * * • 
to claiinants tlie rights to remédies under the workmen's compensation 

<gr=>For other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
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law of any state,"' tlie remedy givcn by such a law is not exclusive of 
that in the a'Jiiùralty courts, but tlie suitor bas bis élection. 

2. Master and servant <S=>11C(1) — Siiipowker liaiîle for injtjby to work- 

man by insecure scaffolu pkovided for construction work. 

The sbipowner hcld under duty to see that a plank put up as a scaffold 
for libelunt and anotber to stand on wbile building a bulkhead was made 
safe for tbeir use, and liable for libelant's injury tbrougb falling of tbe 
planlv by slipping from a uarrow cleat against tbe side of tbe vessel 
upon wbich one end rested. 

3. AdMIHALTY ©=2 — "SaVIKQ to SUITORS THEIB COMMON-LAW REMEDIES." 

ÏJie pbrase "saving to suitore their coninion-law remédies," as used in 
Judicial Code, § 24 (:i), section 256, as auiended by Act Oct. G, 1917, §§ 1, 
2 (Coinp. St. 1918, Comp. St. Ann. Supp. 1919, |§ 991 [3], 12,'Î3), means 
tbat the remedy at connnon law is accorded to suitors, as well as tbeir 
remedy in adniiralty, that the remédies are concurrent, and either may be 
adopted at the cboice of tbe claimant. 

In Admiralty. Suit by Herman F. Rohde against the Grant Smith- 
Porter Ship Company. Decree for libelant. 
See, also, 259 Fed. 304. 

Lee Roy E. Keeley and W. S. U'Ren, both of Portland, Or., for 
libelant. 

Carey & Kerr, Charles A. Hart, and H. B. Beckett, ail of Portland, 
Or., for respondent. 

WOLVERTON, District Judge. [1] This is a libel on the part of 
Herman F. Rohde to recover against Grant Smith-Porter Ship Com- 
pany for Personal injuries sustained on board ship while in discharge 
of his employment as a laborer in completing the interior of the ship 
while afloat. Respondent by its answer has set up the industrial acci- 
dent statute of Oregon as a complète bar to any proceeding in admir- 
alty by libel in rem for recovery for personal injuries so sustained. 
The cause has been submitted upon its merits, but it is still insisted 
that the local statute has superseded libelant's remedy in admiralty. 
I will address myself to the basic question thus propounded. 

The question has previously been determined by Judge Beau adverse- 
ly to the contention, on exceptions to the libel, and, but for the strenu- 
ous and elaborate argument of counsel in their brief, my conclusion 
might well rest upon his décision. After a very careful study of the 
subject, I find myself in accord with his judgment. 

It should be premised that neither libelant nor respondent had, prier 
to the time libelant sustained his injury or to the institution of this 
libel, elected not to become subject to the provisions of the industrial 
accident statute, and it is suggested that, within the spirit of that 
act, libelant's sole remedy lies within its purview. 

The Congress has heretofore, in pursuance of its authority under the 
Constitution, extended to the District Courts of the United States 
original jurisdiction of ail civil causes of admiralty and maritime juris- 
diction, saving to suitors in ail cases the right of a common-Iaw rem- 
edy when the common law is compétent to give it. Judicial Code, § 
24 (Comp. St. § 991). By section 256 of the Code (section 1233), this 

^=3Foi other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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admiralty and maritime jurisdiction in the District Courts is made 
exclusive of the courts of tlie several states. 

It was held by tlie Suprême Court, in Southern Pacific Co. v. Jen- 
sen, 244 U. S. 205, 37 Sup. Ct. 524, 61 h. Ed. 1086, L. R. A. 1918C, 
451, Ann. Cas. 1917E, 900, having in view the provisions of the 
fédéral law and the constitutional provisions by authority of which 
the law was enacted, that the Workmen's Compensation Act of New 
York (Consol. Laws, c. 67), a statute similar in so far as it affects the 
présent controversy to the Oregon industrial accident statute, was 
invalid as in contravention of the essential purposes of such act of 
Congress and working material préjudice to the characteristic features 
of the gênerai maritime law ; that as so applied it was in conflict with 
the Constitution, and to that extent invalid. It was further held 
that the remedy given and provided by the New York Workmen's 
Compensation Act is one unknown to the common law and incapable 
of enforcement by the ordinary process of any court, and hence is 
not among the common-law remédies which are saved to suitors f rom 
the exclusive admiralty jurisdiction by the Judicial Code. 

By an act of Congress of October 6, 1917, amendatory of sections 
24 and 256 of the Judicial Code (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, §§ 991 [3], 1233), the saving clause also extended "to 
claimants the rights and remédies under the workmen's compensation 
law of any state." Undoubtedly the amendment of the statute was 
suggested by the Jensen Case, and Congress must hâve designed to 
obviate some restriction which that case imposed upon the law as it 
then stood. 

[3] What is meant by the clause "saving to suitors their common- 
law remédies" is well understood. It is simply that the remedy at com- 
mon law is accorded to suitors, as well as their remedy in admiralty. 
The remédies are concurrent, and either may be adopted at the choice 
and will of the claimant. The remedy in admiralty is not at ail im- 
pinged upon nor impaired by the right accorded to the suitor to avail 
himself of the common-law remedy. There is a controversy as to 
just how far the gênerai maritime law may be changed or modified 
by State législation, and how far local statutory remédies or régula- 
tions may be adopted and become controlling as régulations in admi- 
ralty practice and procédure. 

Obviously, it was the purpose of Congress, by the extension of the 
saving clause so as to save to claimants the rights and remédies under 
a workmen's compensation law of any state, to give scope, potency, and 
efïect to such laws. But, in saving to suitors this added relief, was 
it the purpose of Congress to do more, or was the purpose to accord 
a remedy exclusive of ail others, including that in admiralty, where 
the local law purports to make such rights and remédies wholly ex- 
clusive? The amendatory act of Congress does not by any explicit 
language employed purport to trench upon or circumscribe in any 
way the original admiralty jurisdiction. If it has done so at ail, it 
is only by implication and interprétation, having in view the attend- 
ing circumstances and conditions whereby the local statutes hâve been,, 
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in effect, read into and become a part of the amendatory act. The 
simple conditions are, as is already apparent, that tlie Suprême Court 
declared the rights and remédies accorded by the New York Work- 
men's Compensation Act invahd, as inimical to the exclusive admiralty 
jurisdiction. The effect of the amendatory act was to validate such 
local statutes. That is to say, referring to the Jensen Case, if that 
case were now a new one, and Jensen's widow and heirs were insisting 
upon their claim and demand as awarded by the Workmen's Compen- 
sation Commission, and it was to be determined whether they were 
entitled thereto as against the Southern Pacific Company, I assume 
that the Compensation Act would no longer be held to be unconstitu- 
tional and in conflict with the gênerai maritime jurisdiction. But, 
were the claimants insisting upon a demand for personal injuries 
sustained by the husband and father in admiralty, a very différent 
question would be presented. The question would then be whether 
the New York Compensation Act would preclude the claimants from 
proceeding in admiralty. Such is the crucial inquiry hère. 

By the local law, where the workman, as hère, bas not elected not 
to become subject to its provisions, he is virtually accorded no other 
remedy whatsoever; and it is insisted that, having been foreclosed 
of any remedy, except as he is accorded such under the Compensation 
Act, he is also precluded from a resort to admiralty. The proposition 
is far-reaching, and if carried to its legitimate and logical conclusion 
would seem to place the législative authority of the state above that 
of Congress in dealing with a jurisdiction which is wholly referable 
to the fédéral Constitution. The local Législature might as well at- 
tempt to say by positive and emphatic edict that the only remedy a 
claimant or suitor shall hâve for any personal injury sustained is by 
common law or local statutory action. Thus, if counsel's contention 
is Sound, the clause saving to suitors the common-law remedy would 
afford warrant of authority to a local Législature to enact just such 
a déclaration, and thus effectually supersede ail admiralty and mari- 
time jurisdiction accorded and reserved to the fédéral courts under the 
Constitution and the laws of Congress. Such is obviously not the in- 
tendment of the fédéral statute; and if not in such a case it is incon- 
ceivable how the local law, in view of the further saving to claimants 
of the rights and remédies under the workmen's compensation laws, 
can supersede or preclude ail remedy in admiralty and maritime juris- 
diction. Congress assuredly did not intend any such bold and fatal 
invasion of admiralty and maritime jurisdiction, as theretofore es- 
tablished and ever since maintained and upheld. The principle, there- 
fore, which was applied in the Jensen Case, to the effect that the 
Workmen's Compensation Act of New York could not be suffered to 
encroach upon and delimit the admiralty and maritime jurisdiction 
accorded to the fédéral courts under the Constitution and the acts of 
Congress enacted in pursuance thereof, is still applicable hère, and 
is determinative of the jurisdictional question presented. 

With respect to the holding of the court in the Jensen Case that the 
New York Compensation Act is not among the common-law remédies 
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saved to suitors from the exclusive admiralty jurisdiction, the further 
saving under the amendatory act obviâtes the difficulty, as the latter 
act saves also to suitors the rights and remédies under workmen's 
compensation laws, and accords to such laws workable efiicacy. I 
hold, therefore, that the amendatory act recognizes the remédies given 
by the compensation laws, in se far and to the extent only that such 
remédies are concurrent with such as are afforded in admiralty juris- 
diction, and that the suitor has his élection as to the jurisdiction in 
which he will proceed for recovery, applying the same rule as was 
formerly applicable under the original saving clause. 

The suggestion that the local statute créâtes the only obligation for 
the négligent act of the ship, and gives the only remedy to which the 
daimant is entitled, to my mind overlooks the want of power in a state 
Législature to encroach upon the législative powers of Congress to fix 
and détermine the délimitations of admiralty jurisdiction under the 
Constitution. I hâve not overlooked the very persuasive opinion of the 
learned District Judge in the case of The Howell, 257 Fed. 578, but in 
the light of the Jensen Case I am impelled to a différent conclusion, 
as herein defined. 

[2] The facts upon which the case turns are quite simple. The 
libelant and one Ray Shoop were directed by Ed. Anderson, the super- 
intendent of the work, to put in a bulkhead in the ship. The bulk- 
head was in process of completion. The immédiate work in hand was 
to raise heavy planks vipright against supports and nail them fast 
thereto. A scaffold had been construeted, under the supervision of 
what was called the "Safety First" committee, for use to enable the 
workmen to put the planking up and make it fast. A plank had been 
devised for the workmen to stand upon while nailing the upright 
planks. This plank consisted of a board 2 inches thick by 12 inches 
in width. There is a dispute between libelant and Shoop as to whether 
there was more than one plank. Libelant thinks there were two, while 
Shoop maintains there was but one. It is probable there was but one. 
One end of this plank rested on a cleat, 2 by 4 inches by about 3 
feet in. length, nailed to the side of the ship, and the other tipon a 
bracket fastened to a post. The libelant testifies that while at work 
upon the plank it fell with him, and he was precipitated to the tloor 
beneath and received the injuries of which he complains. Shoop was 
not présent at the time of the accident, having gone up to the dock 
to get some nails. When he returned, he found libelant lying on the 
floor unconscious. 

Shoop testifies that, when he and libelant began work on the scaffold, 
they examined the plank and the method by which it was supported, 
to détermine whether it was safe for use in prosecuting their work, and 
thought it to be necessary to drive a nail through the end of the 
board on the inside of and against the bracket, to prevent it from 
slipping endwise. This was done by the use of a forty-penny nail. 
It was supposed that the nail would make the plank safe for use. 
Libelant disagrees with Shoop. He says that he knew nothing of the 
nail being driven into the plank by Shoop, and that it must hâve been 
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done by Shoop while he was not présent, and he dénies that he 
had any conversation or consultation with Shoop with respect to the 
safety of the plank for use or with respect to driving the nail therein 
to make it safe. That the nail was put in the plank is quite certain, 
for it was found therein, but in a bent condition, after the accident. 
The end of the plank resting on the cleat had fallen therefrom, while 
the other end was still resting on the bracket. That the nail did not 
make the plank safe is proven by the fact that the end of the plank 
slipped ofif the cleat notwithstanding its use. The plank must hâve 
slipped from one of two causes : Either the nail was not driven snug 
against the bracket, or the nail itself was not of sufiicient inflexibility 
to hold it rigid in place. That some sort of contrivance of the kind, 
or the use of a cleat under the plank and against the bracket, was nec- 
essary to keep it from sHpping from the cleat nailed against the ship's 
side, is at once obvious and apparent, because of the very narrow 
surface upon which the end of the plank rested. The very arrange- 
ment of the plank for use by the workmen in carrying forward their 
work in putting up and making fast the upright planking in the bvdk- 
head suggests that there was a lack of reasonable care and précaution 
on the part of those superintending the construction of the scafifold in 
making the plank safe for use. This was a work that it was the 
duty of the principal to perforni and was nondelegable. Whoever did 
the work simply performed the duty of the principal. 

Further défenses are interposed, namely : That the accident was the 
resuit of libelant's own négligence, in that the plank upon which he 
was working was placed in its insecure position by libelant himself, 
who failed to fasten it securely, so that it would not turn or move with 
bis weight, and that the cause of such accident is attributable to the 
fault or neglect of fellow servants engaged with him in the work of 
constructing the bulkhead, in that libelant and his associâtes moved the 
plank to varions positions without taking the proper précautions to 
make it secure for use. 

The libelant and Shoop, the person with whom he was working at 
the time, difïer materially as to the method pursued in putting up the 
planks for constructing the bulkhead. Shoop says that it was necessary 
to remove the plank on the scaffold when it was desired to put the 
full-length planks in perpendicular position for the bulkhead construc- 
tion. The libelant testifies that such was not the case ; that the long 
planks, as well as the short ones, were shoved up betweeu the scaffold 
plank and the bulkhead, and thus put in a perpendicular position for 
securing them in completing the bulkhead. In his view, the scaffold 
plank sat out about two feet from the bulkhead, and thus permitted 
of sufficient room for shoving the bulkhead planks into perpendicular 
position without taking down or removing the staging plank. Which- 
ever theory is the true one, the plank itself should hâve been so adapted 
that when it was put in place it would be safe for use. I am of opin- 
ion that the forty-penny nail driven in the plank at the bracket did 
not render it safe. The nail obviously allowed it to shift at the brack- 
et end, and thus permitted it to tip at the other end, if drawn away 
2C3 F.— 14 
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on either side from the cleat. The cleat upon which the plank was 
resting against the ship's side, it must be remembered, had a margin 
of only two inches, which was very narrow. Had a cleat been nailed 
on the underside of the staging plank snug up against the bracket, 
with the plank properly put down before use, no such shifting could 
hâve taken place, if it had to be removed for putting the bulkhead 
planks in place. It is probable that it was necessary so to move the 
plank for putting up the bulkhead planks, else we must assume that, 
for the sake of safety, it would hâve been nailed fast to the cleat 
at the ship's side. The plank, to my mind, was fundamentally insecure 
for the use that was to be made of it. 

It is insisted that libelant must hâve attempted to chmb upon the 
plank without using a ladder that was there to be employed for the 
purpose. When Shoop went to the dock, he says, he stood the ladder 
against the tunnel shaft, and that libelant was on the floor when he 
left. But libelant says he got the ladder when Shoop left, and with 
its use ascended and got upon the plank, and that it was while he was 
laying out a measurement for cutting a liole in the bulkhead that the 
plank gave way. At this point there is another disagreement between 
libelant and Shoop, for Shoop swears that when he returned from the 
dock the ladder was standing in the identical place where he left it. 
1 am inclined, however, to believe libelant in this particular, as he was 
the only person présent at the particular time, and knew, if any one 
did, how he got on the staging. The évidence fails, theref ore, to charge 
libelant with négligence in readjusting the plank before attempting 
to use it, and from the fact that the adaptation of the plank was 
fundamentally insecure for use, it is the more reasonable to suppose 
that the accident was the resuit of négligence of the ship than of 
négligence of the libelant. Indeed, there is no évidence that libelant 
was négligent at ail, except the barest inference that he did not properly 
readjust the plank before he went upon it to continue bis work. 

If Shoop, the fellow servant, was négligent in putting the nail in 
the plank, instead of using a cleat or employing some other proper 
method for making it safe for use, whether the libelant was there 
or not, he was but doing the work of the principal, and bis négligence 
was that of the principal. It must be remembered that thèse men were 
put to work on a staging already constructed, not to build one, or even 
to repair it. It was only on finding it insecure, as they supposed, tliat 
they attempted to improve upon it, and in so doing they failed to 
make it safe. They should not be held to be guilty of a négligence 
which is properly imputable to the principal. No claim is made that 
the libelant assumed the risk of using the plank in its unsafe condition. 

The libelant's injuries rendered him unconscious for some time. 
Surgical examination disclosed the fact that the first vertebra was 
fractured, and that the fracture has yielded somewhat to treatment. 
The libelant is able to move about some, but not to leave his room. 
He has had fréquent spasms, continuing up to the time of the trial. 
The évidence seems to indicate that, while it is possible he may re- 
cover to such an extent as to enable him to do some kinds of lighter 
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work, it is probable his injuries are o£ a permanent nature, and that 
he will never be able to earn a compétent livelihood. 

As it relates to the damages sustained, I think it f air to take as a 
basis therefor the amount allowed under the Industrial Accident Act 
for permanent total disability, which is $30 per month. The libelant 
has, in efïect, subscribed to this by not electing not to become subject 
to the act. The présent value of such an annuity for 33 years, with a 
6 per cent, interest basiS, is $5,122.80. But to purchase an annuity 
of $360 for life will cost him $7,388.64. This, I consider, a f air sum 
in compensation for the disability suffered. To this should be added 
a reasonable amount as compensation for his suffering and the men- 
tal strain occasioned by his injury, and also what he has been required 
to expend in the way of hospital bills and for the services of physicians 
and nurses. The différence between the last-named sum and $10,000 
is, to my mind, a reasonable amount to be allowed for thèse éléments 
of damages. I therefore allow the libelant $10,000 as his reasonable 
damages for the injury sustained. Such an amount is probably about 
what a jury would hâve allowed, if the question had been submitted 
to their judgment. The D. S. Gregory, 7 Fed. Cas. No. 4100, is a case 
of some analogy. 

Let a decree be entered accordingly. 



WESTBROOK et al. v. DIRECTOR GENERAL OF RAILROADS. 
(District Court, N. D. Georgia. January 20, 1020.) 

1. Removal of causes <®=326 — Action agaixst Bikector Ge>!ekal of Rail- 

boads not bemovable on ground of diversity of citizensiiip, wheke 
corporation is resident. 

An action in a state court against the Direetor General of Railroads, as 
government opéra tor of a Une of railrond, is not reniovable on the grouud 
of diversity of citizenship between phiiutiff and the coiiooration owning 
such line. 

2. Removal of cax'ses <S=19(1) — Action fok négligence in opération or 

ROAD BY DlBECTOR GENERAL BEMOVABLE AS ONE "aRISING UNDER THE LAWS 

OF TiiK United States." 

An action in a state court agalnst the Direetor General of Railroads, 
based on négligence in the opération of a railroad by hhn under authority 
of an act of Congress, is one "arising under the laws of the United States," 
and reniovable on that ground. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Arising.] 

3. Courts tS=5302 — Action for négligence in opération of road by Dihector 

General of Railroads involves controvebsy to whicii United States 
18 pabty. 

An action against the Direetor General of Railroads, arising out of his 
opération of a railroad line, involves a controversy to which the United 
States is a party, and is within the .iurisdictlon of a fédéral court. 

4. Railroads <S=5%, New, vol. 6A Key-No. Séries — "Carrier" undeb féd- 

éral CONTROL DEFINED. 

In Fédéral Control Act, § 10 (Comp. St. 1918, Comp. St. Ann. Supp.. 
1019, § 3115%j), providing that "carriers while under fédéral control" 

<@=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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shall be subject to siiits, etc., the word "carriers" meaiis the Fnited States, 
as opcrator of each of several railroads. 

[FA. Note. — For other deflnitioiis, see Words and Phrases, First aud 
Second Séries, Carrier.] 

5, Courts <S=»326 — Jurisdiction of District Court of claims against L'nitei) 

Fédéral Oontrol Act, § 10 (Cornp. St. 1918, Comp. St. Anu. Supp. 1910, § 
3115%j), providing that "actions at law or suits in equity may be brou^bt 
by and against such carriers and .ludgments rçndered as now providcd by 
law," provides a code of procédure for this class of claims against the 
United Sbites totally différent from that provided for other claims, and 
the limitation imposed by Judicial Code, § 24 (20), Comp. St. § 901 (20), on 
the jurisdiction of District Courts to claims not exceeding !flO,000, does 
not apply to such sults. 

At Law. Action by Charles O. Westbrook and others against Di- 
rector General of Railroads. On motion to remand to state court. 
Denied. 

Retiben R. Arnold, of Atlanta, Ga., for plaintiffs. 
Tye, Peeples & Tye, of Atlanta, Ga., for défendant. 

SIBLEY, District Judge. Four suits, each for $25,000, were 
brought in the state court, for personal injuries and homicides inflict- 
ed during fédéral control, against "the Director General of Railroads 
of the United States, appointed by the Président of the United States 
and acting under an act of Congress, and engaged in the opération 
of the line of the Louisville & Nashville Railroad Company." They 
were removed on the grounds: (1) That plaintiffs are citizens and 
résidents of Georgia, and the Louisville & Nashville Railroad Com- 
pany, to whom the défendant succeeded in operating the railroads, is 
a citizen of Kentucky, and would before fédéral control bave been 
entitled to remove for diverse citizenship ; (2) that the cases arise un- 
der the Constitution and laws of the United States and orders of the 
Director General made in pursuance thereof, and are controversies 
to which the United States are a party. Motions to remand, while ad- 
mitting the facts claimed, deny the jurisdiction of this court, because 
diverse citizenship is not shown, and because the cases, if arising un- 
der the laws of the United States, are claims against the United States 
for more than $10,000, of which this court is denied jurisdiction by 
Judicial Code, § 24 (20), Comp. St. § 99L 

[1] 1. The Louisville & Nashville Railroad Company is neither a 
party of record nor in interest, and its citizenship is immaterial as a 
direct ground of jurisdiction. Since the District Court exercises only 
that jurisdiction which Congress within the constitutional limits grants, 
even where diversity of citizenship exists, jurisdiction may be de- 
nied, as in Judicial Code, § 24 (1), where the original parties to an 
assigned chose in action are not citizens of dififerent states. But it 
does not follow that a fictitious diverse citizenship, based on that of 
some person who might bave been, but is not, sued or suable, will 
avail. Congress could not make suits against the Director General re- 

i®=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbcred Digests & Indexes 



WESTBROOK V. DIRECÏOR GENERAL OP RAILROADS 213 

(263 F.) 

movable merely because they vvould hâve been if brought against the 
railroad company owning a railroad. 

The Director General of Raih"oads is not hère sued as an individual, 
or even by name, but as an officer, and stands for the United States, 
as both parties concède. An oiïicer of the government is not individ- 
tially hable for his acts within bis authority. 

"We are not uware that It is disiiuted that, wlien the aet of a public offiwr 
is authorized or has been adoptée! by the sovereign power, whatever the im- 
munitles of the sovereign. the atcent thereafter cannut be pursued." The 
Paquete Ilabana, 189 V. S. 4(>5, 2:i Sup. Ct. 5i)4, 47 L. Ed. 000. 

See, also, Spalding v. Vilas, 161 U. S. 483, 16 Sup. Ct. 631, 40 L. 
Ed. 780. 

When sued officially, neither is the officer nor the government a citi- 
zen of any state. No jurisdiction on account of diverse citizenship 
exists in thèse cases. 

[2, 3] 2. But there is a "case at law arising under the laws of the 
United States." Each pétition avers that the défendant was acting 
under an act of Congrcss in operating the railroad, and is for that rea- 
son Hable. The liability dépends on the construction and application 
of this act. Pacific Removal Cases, ILS U. S. 1, 5 Sup. Ct. 1113, 29 
L. Ed. 319; T. & P. R. R. v. Cody, 166 U. S. 606, 17 Sup. Ct. 703, 
41 L. Ed. 1132; Railroad v. Mississippi, 102 U. S. 135, 26 L. Ed. 96. 
Moreover, thèse are "controversies to which the United States are 
a party." Though in name against an officer, in fact they assert a 
liability of the government, and a judgment wil! be paid ont of its 
funds. On a question of jurisdiction they will be treated as suits 
against the United States. 

"It niay be said That tlie TTnited States is not nanied as a défendant, and 
therefore cannot be eonsidered a party to the controversy. * * * xiie con- 
troversy Is made hy the act of ]!K)1. one to which the United States is a )iarty 
in interest, to be directly affected by the resnlt, and therefore the case Is 
within the tirst para^rajib, as one to which the .iiidlcial power of the T'nite<l 
States extends. * * * And the TTnited States is to be tiiken. for the pur- 
poses of this case, as the real party in interest adverse to the state. We are 
of the opinion, therefore, that this court has jui'isdiction of this controversy, 
and is called upon to détermine the case on its merlts." Minnesota v. Ilitch- 
cocli, 185 U. S. a7;5, 386, ;îS8, 22 Sup. Ct. 0.5O, G55, 65(i (4(i T.. Va\. 05-1). 

See, also, Oregon v. Hitchcock, 202 U. S. 60, 26 Sup. Ct. .S6S, 50 
L. Ed. 935 ; Naganab v. Hitchcock, 202 U. S. 473, 26 Sup. Ct. 667, 
50 L. Ed. 1113 ; Kansas v. United States, 204 U. S. 331, 341, 27 Sup. 
Ct. 388, 391 (51 L. Ed. 510) where it is said: 

"If whether the suit is one against the state is 1o be deterniined. not by 
the tact of the party nam(-d as défendant on the record, but by the residt 
of the iiidginent or decree wln<-li inay be l'utered, tlie sanie rule nmst ai)ply 
to the United States. The question whether the United States is a party to 
the controversy is not dotermined by tlie merely nominal party on the rec- 
ord, but !)y the question of the effect of the judgment or decree whicli can 
be entered." 

This, while affording another ground of jurisdiction, is the occasion 
of further difficulty. 

"The United States cannot be sued in thelr courts without thelr consent, 
and in grantlng such consent Congress has an absolute discrétion to speci- 
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fy the cases and contingeneies In vvhlch the liabllity of the government Is sut- 
mltted to the courts for judlcial détermination. Beyond tlie letter of sucb 
consent, the courts may not go, no niatter how bénéficiai they may deem or 
in fact might be their possession of a larger jurisdiction over the liiibllities 
of the government." Schillinger v. United States, 155 U. S. 16.'î, 15 Sup. Ct. 
85, 39 L. Ed. 108. 

"Jurisdiction cannot be exercised by the Circuit Court in a suit against the 
United States, or against any other party, unless the plaintift can bring his 
case within some act of Congress." United States v. Eckford, 6 Wall. 48S 
(18 U Ed. 920). 

See, also, Naganab v. Hitchcock, 202 U. S. 473, 26 Sup. Ct. 667, 50 
L. Ed. 1113. 

Under previous laws the United States were not suable for anv tort. 
Bigby V. United States, 188 U. S. 400, 23 Sup. Ct. 468, 47 L. Ed. 519. 

By an act of August 29, 1916 (Comp. St. § 1974a), the Président, in 
time of war, was empowered to take possession and assume control 
of any System of transportation and utilize the same as stated in the 
act. No détails were prescribed and no provision made for a name 
under which the government activity was to be exercised as was done 
in the case of the Alaska railroads by the first sentence of section 1 of 
the act of March 12, 1914 (38 Stat. 305 [Comp. St. §■ 3593a]). By the 
proclamation of December 26, 1917 (Comp. St. § 1974a), the Président 
did "take possession and assume control of the Systems of transporta- 
tion," and committed the "possession, control, opération and utiliza- 
tion" of them to a Director General of Railroads, providing that "said 
Director may perform the duties imposed upon him su long and to 
such extent as he shall détermine, through the boards of directors, re- 
ceivers, officers and employés of said Systems of transportation," and 
until otherwise ordered thèse officers and employés were directed to 
"continue the opération thereof in the usual and ordinary course of 
btisiness of common carriers in the nanies of their respective compa- 
nies." Existing laws were continued, but it was ordained that — 

"Any orders, gênerai or spécial, hereafter ntade by said Director Gen- 
eral shall hâve paramount authority and fie obeyed as such." 

Agreements with "the several companies" were to be negotiated, 
looking to their compensation for the use of their property, based on 
their average "net operating income" for the three years previous to 
June 30, 1917. The Fédéral Control Act of March 21, 1918 (Comp. St. 
1918, Comp. St. Ann. Supp. 1919, § 311534a et seq.), ratified the action 
of the Président and left untouched or amplified the arrangements of 
the proclamation. "Average annual railway operating income" for 
three years prior to June 30, 1917, was made the basis for compensa- 
tion, ascertained under the system of accounting required by the Inter- 
state Commerce Commission. A revolving fund of $500,000,000 
was provided, to be combined with the operating income from the 
transportation Systems and used "to pay the expenses of fédéral con- 
trol" and for other purposes. It was enacted (section 12) that — 

"iMoneys and property derived froin the opération of the carriers during 
fédéral control are hereby declared to he the pro-perty 0/ the United States."' 
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The effect of the President's action and this act was not to take over 
the corporate owners of the transportation Systems or their franchises, 
but only their properties. Postal Telegraph Co. v. Call, 255 Fed. 850, 

C. C. A. . The persans who had been officers and employés of 

the owning companies ceased in gênerai to be such and became agents 
and employés of the Director General. Service of process upon them 
no longer bound their former employers. Southern Cotton Oil Co. v. 
A. C. L. R. R. Co. (D. C.) 257 Fed. 138; Wood v. Clyde S. S. 
Co. (D. C.) 257 Fed. 879. The fédéral control was exclusive and com- 
plète. Northern Pacific Railroad Co. v. North Dakota, 250 U. S. 135, 
39 Sup. Ct. 502, 63 L. Ed. 897. Plainly, therefore, railroad opérations 
became those of the United States, no matter in whose name carried 
on. They were for months carried on over each line of railroad in the 
name of its owner, but thèse names were ail aliases of the United 
States. The inévitable confusion of names with rights occurred, and 
the Director General issued his General Orders 50 and 50a, directing 
suits to be brought against his officiai title, and providing, perhaps un- 
necessarily, for service on his agents. 

Since the owning companies could no longer control, the railroad of- 
iîcials and employés were not their agents, and the companies could 
not be held for their acts. Brady v. C. & G. W. R. R. Co., 114 Fed. 
100, 105, 107, 52 C. C. A. 48, 57 L. R. A. 712. The United States 
owned what was earned, and they alone could be treated as the business 
operator of each railroad. The compensation to be paid the owners 
was an "average annual railway operating income," to be ascertained 
from tlie reports to the Interstate Commerce Commission. This is a 
technical expression, having a definite meaning in railroad accounting. 
It embraces the results of railway opération, as distinguished from 
income from other sources, and is not gross "operating revenue," 
but such revenue decreased by "operating expenses." In the operat- 
ing expenses are included losses from personal in jury and the like, 
such as are sued for hère. The compensation to be made is there- 
fore decreased already by an assumed fair average allowance for such 
liabilities, and to impose in addition the actual liabilities accruing un- 
der government opération would deprive the compensation of ail just- 
ness, as well as take the owners' property without due process of law. 
If liabilities arising during government opération are to be recognized 
at ail, manifestly they should be recognized as liabilities of the United 
States, at least to the extent that the "revolving fund" would pay them, 
while to make them liabilities of the owning companies would be un- 
constitutional ; for the war power itself is subject to other applicable 
constitutional provisions. Hamilton, Collector, v. Kentucky Distillery 

Co. (Oct. Term, 1919) 251 U. S. 146, 40 Sup. Ct. 106, 64 h. Ed. : 

Ex parte Milligan, 4 Wall. 2, 121, 127, 18 L. Ed. 281 ; McCray v.' 
United States, 195 U. S. 27, 61, 24 Sup. Ct. 769, 49 L. Ed. 78, 1 Ann. 
Cas. 561. And a construction of even doubtful constitutionality is to 
be avoided. United States v. Jin Fuey Moy, 241 U. S. 394, 401, 36 
Sup. Ct. 658, 60 L. Ed. 1061, Ann. Cas. 1917D, 854; United States 
V. D. & H. Co., 213 U. S. 366, 29 Sup. Ct. 527, 53 L. Ed. 836. 

[4] While tlie business was still being carried on in the names of the 
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several owners, section 10 of the Fédéral Control A et was enacted. 
Its pertinent provisions are: 

"That carrière, while under fédéral control, are subject to ail laws and 
llabilities as comnion carriers, whether arising under state or fédéral laws 
or at common law, except in se far as may be inconsistent witli the provi- 
sions of tliis act or any other act applicable to sucli fédéral control, or with 
any order of the Président. Actions at law or suits in equity may be brought 
by and agalnst such carricH's and judgments rendered as novv provided by 
law ; and in any action at law or suit in equity against the carrier, no dé- 
fense shall be made thereto upon tlie gromid tliat the carrier is an instru- 
nientality or agency of the fédéral governinent, nor shall any suc'h carrier 
be entitled to liave trausferred to a fédéral court any action heretofore or 
hereafter instltuted by or against it, which action was not so transferrable 
prior to the fédéral control of such carrier." 

By the term "carriers while under fédéral control" is hère meant the 
United States as operator of each several railroad. The vvord "car- 
rier" most often in the act refers to the transportation companies men- 
tioned in its title as "owners." Stich must be its meaning in the provi- 
sions relating- to the agreements to be made between the government 
and the companies, and to division of taxes and other matters. But 
Congress itself, in the opening sentence of the act, declared that "car- 
riers" was to be used as the equivalenc of "railroads and transportation 
Systems." Yet it must be in the popular sensé in which one uses the 
word "railroad," in such expressions as "suing the railroad," "working 
for the railroad," "the railroads are active in politics," where by a 
raetonymy the name of the physical thing is used for its controUer, 
whether corporation, receiver, or government. The term "railroads" 
might hâve been used in this loose sensé anyvvhere in the act, instead 
of "carriers," except that water transportation was also intended to be 
covered. 

In section 10, however, aside from the question of pozver to make 
its enactments as applied to the owning corporations, there was cer- 
tainly no necessity for declaring that they should remain under the 
laws as formerly and subject to the same statutes, for they would nat- 
urally so remain as to ail matters for which they were liable ; nor for 
denying to them the right to défend as instruméntalities of the govern- 
ment, for they zvere not such ; nor could any enlarged right to remove 
their suits be supposed to exist for the reason that the government had 
taken their property and was operating it. The déniai of the right to 
levy was a sufficient protection, if not the limit of Congressional au- 
thority as to suits against thèse corporations on their liabilities. But 
as applied to the governmental opération of the transportation Systems 
every provision becomes a code. The first sentence, declaring that the 
carriers, while under fédéral control, shall be subject to ail laws 
and liabilities as common carriers, state, fédéral, or at common law, 
created a liability on the part of the United States for every act and 
omission for which liability had formerly attached to the owners in 
their business as common carriers. The reserved right to aller thèse 
by orders of the Président was a power to quickly withdraw this lia- 
bility to any extent found to be needful. Thus Congress made the 
railroads' liabilities to patrons, employés, and the public arising under 
fédéral control to be "daims against the United States." 
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Had the législation stoppée! hère, such claims vvould hâve fallen 
within the definite jurisdiction of the Court of Claims above $10,000, 
and of the District Court below $10,000; jurisdiction in the state 
courts being excluded. The enforcement of such a claim is, however, 
not a case at law, and a jury trial is not accorded in either court. Mc- 
Elrath V. United States, 102 U. S. 426, 440, 26 L. Ed. 189. So when 
Congress proceeded to enact that "cases at lazv and suits in equity 
may be brought by and against such carriers and judgments rendered 
as nO{W provided by lazsj," a code of procédure was provided for this 
class of claims against the United States totally différent from that 
provided for other claims. Since thèse suits at law and in equity were 
not only to be brought but were to proceed to judgnicnt as before, ail 
that could properly arise in the way of procédure, including removal 
for trial to the fédéral court of .suits begun in state courts, was cover- 
ed and to be donc "as now provided by law." 

Agam, had the législation stopped, the suits might hâve been em- 
barrassed by a plea of governmental agency, and this was next pro- 
hibited. And ail suits in state courts would bave been removabie as 
arising under the laws of the United States, and as being contro- 
versies to which the United States were a party ; but the right of re- 
moval was restricted to such cases only as would hâve been removabie 
had not fédéral control occurred. The plain purpose of Congress was 
to bave the rights of ail persons having claims against the railroads 
unembarrassed in substance or procédure by governmental opération. 
This end was within the constitutional power of Congress, and what 
could hâve been done had governmental control not occurred is used 
not to create a fictitious jurisdiction in the fédéral courts, but only to 
restrict a real jurisdiction. Xo obstacle, therefore, ajîpears to suing 
in the District Court any such claims against the United States which, 
as one against the railroad operated, could hâve been so sued, thotigh 
the real ground of jurisdiction is différent; and similarly no obstacle 
exists to removal. 

General Orders 50 and 50a are a full récognition by the Director 
General of the government's liability to be sued, as above pointed ont, 
but should not be considered the authority for it. While great power 
was given him, so great an one as that of subjecting the United States 
to suits at his will and prescribing the form of procédure ought not 
rashly to be conceded to any officiai. Carr v. United States, 98 U. S. 
433, 434, 25 D. Ed. 209; Stanley v. Schwalby, 162 U. S. 255, 16 Sup. 
Ct. 754, 40 L. Ed. 960. The orders really deal only with a matter of 
namc, in an effort to avoid the confusion arising from the practice 
which before obtained of suing the United States under the names of 
the several owning companies, which names were used by the govern- 
ment in accounting and in operating their lines of transportation. 
Thèse orders, in directing amendments to pending suits for causes 
arising since fédéral control, did not seek to substitute either a new 
liability or a new party, but merely gave the United States another and 
less misleading name. 

The provisions of section 10 will not be hcld intended to apply to 
the owning companies, because so applied the législation would be 
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not only unreasonable but probably unconstitutional. Taken to mean 
the government in its opération of the several railroads, it is intelligible, 
within the powers of Congress, accomplishes justice and the apparent 
intention of Congress, and accords with the executive construction of 
the Director General in the contracts made with the companies for 
their compensation, wherein he assumed ail such liabilities, as well as 
in his orders of which 50 and 50a are examples. 

Concordant conclusions hâve been reached by other District Courts 
on related questions. Rutherford v. Union Pacific R. R. Co. (D. C.) 
254 Fed. 880; Alardis v. Hines, Director General (D. C.) 258 Fed. 945 ; 
Hatcher & Snyder v. A. & S. F. R. R. Co. (D. C.) 258 Fed. 952 : 
Dahn v. McAdoo (D. C.) 256 Fed. 549; Haubert v. Baltimore Co. 
(D. C.) 259 Fed. 361 ; Nash v. Southern Pacific R. R. Co. (D. C.) 260 
Fed. 280; Smith v. Babcock (D. C.) 260 Fed. 679. 

While the changes thus made in the law affecting claims against the 
United States are great, they are, as stated, within the powers of Con- 
gress, and no reason appears why they should not be pursued to their 
legitimate conséquences. Applied to the instant cases, this court bas 
jurisdiction, because the suits arise under the laws of the United States 
and are controversies to which the United States are a party, and they 
are not excluded from its jurisdiction by the provisions of section 10 
that no case should be removed for thèse reasons which was not re- 
movable prior to fédéral control. 

The motion to remand will accordingly be denied. 



COMMEECIAL PACIFIC CABLE CO. v. PHILirPINE NAT. BANK. 
(District Court, S. D. New York. Jaimary 26, 1920.) 

1. Telegraphs and TELEPHONES iS=>33(2) — Philippine National Ba'^k not 

ENTITLED TO GOVERNMENT RATES, WITH PRIOKITY OF SERVICE. 

Philippine National Bank, organized under charter granted by the 
Philippine Législature, providing that 51 per cent, of its stock shall be 
owned by the Philippine government and voted by the Governor General 
and presidlng offieers of the two houses of the l>egislature, the reinain- 
Ing stock being subject to gênerai ownership, vvhicli bank, besides beiiig; 
government depository, does a gênerai commercial business in the Pliillp- 
pines, with a branch in New York City, held not a "depa.rtment of the 
United States government" nor "agent of a department," within Rev. St. 
§ 5266 (Comp. St. § 10075), and entltled as such to priorlty of service and 
govemment rates on cablegrams to and from its New Yorlt branch. 

2. United States <®=376 — Effect of ownership of stock in a bank. 

The fact that the United States is a stockholdel in a bank does 
not vest the corporation with any rights which belong to the United States 
as a sovereign. 

3. Telegraphs and téléphones <S=33(1) — Implie d co.yiract to pay rsuAL 

COMMERCIAL RATES FOR SERVICE. 

Tlie fact that a bank, claiming the right as a department of the govern- 
ment, sent and received cablegrams through a government bureau, by 
whieh it obtained priority of service and the rcduced government rate, 
which was charged to and paid by the bureau, but subsequently repaid by 
the bank, held not to prevent the transactions from raising an Iraplled 
contract by the bank to pay the cable com{.any the usual commercial 

(gsaPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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rates for tlie ser-\ice rendered, on a determinatiou tliat its daim to préfér- 
ence was unfounded. 

In Eqiiity. Suit by the Commercial Pacific Cable Company against 
the Philippine National Bank. On motion to strike out défenses in 
atiswer. Sustained. 

Charles E. Hughes and William W. Cook, both of New York City, 
for plaintiff. 

Nathan F. Giffin and John W. Hannon, both of New York City, for 
défendant. 

MAYER, District Judge. The suit is brought lo enjoin défendant 
from continuing to send its cablegrams as United States government 
cablegrams and in the name of officiais of the United States, and from, 
taking any steps to send its cablegrams over plaintifï's cables other than 
as a member of the public and on paying the full tolls and the United 
States tax thereon and under its own name or the names of its officers 
and agents, the same as any other member of the public, and for an 
accounting by défendant for such part of the full tolls on cablegrams 
sent by défendant as exceeds the tolls actually collected by plaintiff 
from the United States, and also for an accounting for the govern- 
ment taxes thereon. 

The hearing is pursuant to an order under rules 29 and 33 (198 Fed. 
xxvi, xxvii, 115 C. C. A. xxvi, xxvii), directing that testimony be taken 
on the point of law as to the sufficiency of the answer interposed by 
défendant, by calling up and disposing of the same bef ore final hearing, 
and also separately hearing and disposing before the trial of the prin- 
cipal case of the following défenses of défendant : 

(1) That it is a department of the government of the United States, 
and that its officers and agents are officers and agents of the govern- 
ment of the United States, within the meaning of the Post Eoad Act of 
Congress of July 24, 1866 (Comp. St. §§ 10072-10077), and that tele- 
grams sent by défendant and its officers and agents are messages of the 
government of the United States or the officers and agents thereof with- 
in the meaning of said act, and hence that défendant was and is en- 
titled to send the same through the Bureau of Insular Afifairs of the 
United States government as an intermediary at the government half 
rates and with precedence as to transmission. 

(2) That, so far as plaintiff is concerned, défendant was and is en- 
titled to send messages from and to its main office in Manila, Phil- 
ippine Islands, to and from its branch office in New York, through the 
Bureau of Insular Affairs of the United States government as an 
intermediary at the government half rates and with precedence as to 
transmission. 

(3) That in the transmission by défendant in messages passing be- 
tween the Bureau of Insular Affairs of the United States government 
and the Governor General and acting Governor General of the Philip- 
pine Islands, of messages between the branch office of the défendant in 
the city of New York and the main office in the city of Manila, de- 
fendant incurred no liability to plaintifif. 

(4) That the telegrams heretofore sent by défendant which are the 
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subject of complaint in this suit were telegrams between the several 
departments of the government and their officers and agents. 

(5) That as matter of law plaintiff is not entitled to recover from 
défendant any sum or sums of money by reason of any acts of de- 
fendant set forth and complained of in plaintiff's complaint. 

Plaintiff is a New York corporation, owning and operating sub- 
niarine cables from San Francisco to Manda, and défendant is a bank- 
ing corporation organized under and in accordance with a spécial act 
of the Législature of the Philippine Islands, and having its main of- 
fice in Manda and a branch office in New York City. The Philippine 
government owns from 85 to 90 per cent, of the capital stock of the 
bank, but not ail, and it is clearly established that the bank does a gên- 
erai banking business, receives deposits from private individuals, and 
does business with and for them. 

The important question at the threshold of the case is whether the 
bank is a department of government. If so, it is entitled to certain 
privilèges accorded by law, to which it would not be otherwise en- 
titled. The Post Road Act of Congress (R. S. §§ 5263-5269, inclusive 
[Comp. St. § 10075 et seq.]) provides in section 5266 as follows: 

"Telegrains between the several departments of tbe government and their 
ofllcers and agents, in their transmission over tlie lines of any telcgrapli eoia- 
pany to whicli has been given the right of way, tiniber, or station lands from 
the public domain shall hâve prlorlty over ail otlier busine-ss, at siicli rates as 
tlie Postmaster General shall annually fis." 

The rate charged for government messages passing over plaintiff's 
cables is approximately half the rate charged for nongovernment mes- 
sages. Thus the government not only has the advantage of paying 
only half rates, but of having its messages gain priority. The testi- 
mony shows that, as betvi'een the priority of messages sent by the 
government and ordinary nongovernment cablegrams, the différence is 
10 days as matter of time. Thus défendant, by virtue of the priority 
obtained by it, has had a great advantage over other financial institu- 
tions, both in the Philippines and in the United States, and merchants 
who are customers of défendant bank bave obviously had a great ad- 
vantage over noncustomer merchants. 

Prior to the commencement of this suit the procédure was as follows : 
A message in plain language was sent from defendant's New York 
branch to the Bureau of Insular Affairs at Washington and then coded 
by the Bureau. As thus coded, the message was sent by the Bureau 
from Washington to San Francisco, via New York, and thence to Ma- 
nda, addressed to the Governor General of the Philippine Islands. So 
much of the message as was for défendant bank was then decoded and 
forwarded hy the Governor General's office to the main office of the 
Bank at Manda. The same procédure, reversed, obtained when a mes- 
sage was sent from Manda to New York. Numerous messages, in 
évidence, show that the business therein referred to concerned the 
commercial business of the bank or its customers, who thus had the 
advantage of half rates and priority. 

After the commencement of this suit, défendant discontinued the 
practice complained of in the suit, and a new plan has been adopted, to 
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which défendant strongly objects. Under this new plan, messages are 
sent to and from Manila and New York in the same way — i. e., in 
government code — but marked without jjriority and commercial Ac- 
cording to plaintiff, this System results in confusion and errors, with 
conséquent loss to défendant, and that no one else bas received this ad- 
vantage, resulting from the War Department sending messages in this 
way. 

Messages bave three rates, viz. : (1) The ordinary rate; (2) the 
government rate, about lialf ; (3) the urgent rate (very Hmited as to 
number of messages allowed any one customer), tliree times the or- 
dinary rate. Thus the différence between the ordinary rate on the one 
hand, and government or urgent rate, as the case may be, on the other, 
runs into large sums on a substantial number of messages. 

While défendant thus gained tlie advantage of this large sum of 
money (as well as of priority), it is rather amusing to note that, at the 
same time, the government, via the Treasury Department (internai 
revenue), demands a tax on the messages. In this connection the 
complaint allèges : 

"The complaint allegps that the résiliations of the Troasiiry I)e]>artnipnt ini- 
der the Revenue Act of 1918. art. XII, Re.yulatioii No. 57, i-e(iuired tliat, whiUi 
niessafjes relating to government business need not pa.v any tax, yet, whcre 
the tolls on messages are not paid by the l'iiited States Trc^asnrer, or the 
District of Goluinbia, or a state or territor.v, the tax applied ; * * « and 
Ihe complaint further allèges that the Treasury ])ei)artnient liad ruled that, 
even if the tolls are originally paid by the TTnited Siates government, yet if 
they are subseqnently refunded to the government tlie messages would liave 
to pay a tax. The answer dix's not deny this. l)Ut. on the eoutrary. exi)ressly 
admits that the défendant bas refunded to tbe Bureau of Insular Affaii-s the 
tolls on thèse messages. * * * " 

The principal contentions are thus stated hy the parties: 

For plaintiff: 

I. This hanli's cablegrams are not "telegrams between the several depart- 
ments of the government and their ofllcers and agents," and henee were not 
entitled to tbe government rate, nor to priority of transmission. 

II. Tbe niere fact tliat the l'hilippine go"\-ernment owns a ina."jority of the 
capital stock of the défendant does not malîe the latter a department of tbe 
l'nited States government. 

ÎII. The défense that tliere is no privity of contract between the coniplain- 
ant and défendant is untenable. 

For défendant : 

Défendant does not contend that, because tbe government of the Philippine 
Islands is a stoelsholder in tlie banlj, or because of the control exercised over 
the défendant by the government of tlie l'hilippine Islands, it is Inunune from 
suit; Iiut its défense to tbisi suit is based iipon two propositions: 

A. That, because of the rclationsliip existing between tbe government of 
the United States and tlie I'bilip]>ine Islands, tbe messages i)assing between 
the brandi of défendant In the city of New Yorlv and its main office in tbe 
cil y of Manila were, in fact, gov emmental messagers, and hence tliat they 
were properly sent througb the Bureau of Insular Affairs at governmentai 
rates and with priority of service. 

B. Tliat, even tliough the messages in question sbould be lield to be not 
governmeiital messages, and hence not entitled to tlie govenimental rate and 
priority of ,sci-\ice, nevertlieless, tliere being no contract between plaintiff and 
défendant with respect to tlie sending of tliese messages, and tiecause of the» 
fart that plaintiffs contraet was directly wltli tbe government of the United 
States, and defendant's contraet was liliewise directly witli tbe goveninient 
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of the United States, if there be îiny llability to plalntiff beoause of the faot 
tliat it bas received less than the usual commercial rate, thls llability is a 
ilabllity of tlie United States government, and not of tbls défendant. 

[1] 1. The Post Road Act, supra, seems clear enough. It limits the 
telegrams entitled to priority and reduced rates to those "between the 
rêverai departments of the government and their officers and agents." 
Unless défendant is a department of the government, or an ofïïcer or 
agent thereof, it was not and is not entitled to priority and the reduced 
rate. Construing the act, Attorney General Williams, in an opinion 
dated July 10, 1873 (14 Opin. of Attys. Gen. 278), said: 

"I thlnk that the word 'between,' In said section, should be taken dlstribu- 
tively, as applylng to communications between, first, one department ana 
another ; second, a department and its officers and agents ; third, a depart- 
ment and the officers and agents of another department; foiirth, the officers 
and agents of the same department ; and, flfth, the officers and agents of one 
and those of another department. This construction is, in nxy judgment, in 
c"ouformlty with the reason of the statute." 

On April 2, 1918, the Treasury Department, in Régulation No. 10, în 
regard to sending officiai telegrams, made the f oUowing provision : 

"Government telegraph rates, establiahed conformably to law, are intended 
to apply to officiai government business exeluslvely, and no private individual, 
association, company, or corporation should in any way be beneflted thereby. 
In cases where it becomes necessary to use the telegraph on any business in 
the spécial interest of any private person or persons, in which the government 
lias no Interest, the party for whom the service is performed will be required 
to pay for the messages both ways at commercial rates." 

There is also the Treasury Régulation as to the collection of taxes 
on telegrams or cablegrams under Revenue Act 1918, § 500, f, g, h 
(Comp. St. Ann. Supp. 1919, § 6309i/3a), being article XII, Reg. No. 
57, as follows : 

"Téléphone, telegraph, cable, and radio dispatches, messages and conversa- 
tions relating to government business, which orlglnate in the United States 
and which are a charge agîiinst the Treasurer of the United States, the District 
of Columbia, a state, or territory, and are paid from the funds thereof, are 
exempt from the tax. Messages, conversations, and dispatches which are not 
paid from sueh funds are not exempt from tax, even though they relata to 
government business." 

In addition to the foregoing is the plain language of the statute evi- 
dencing the intent of the Congres s to restrict the advantages w^ithin 
limits clearly stated. Is, then, the Philippine National Bank a de- 
partment of government, or an agent of the government, so far as con- 
cerns the messages hère considered? 

It is unnecessary to recite the governmental history of the Philip- 
pines and their relation to the United States. Undoubtedly the United 
States has endeavored to develop the commerce of the Islands. Iiï 
Act July 1, 1902 (32 Stat. at Large, part 1, page 691), it was provided, 
inter alla : 

"Bureau of Insular AfiEairs. 

"Sec. 87. That the Division of Insular Affairs of the War Department, 
organized hy the Secretary of War, is hereby contlnued until otherwise pro- 
vided, and shall hereafter be knov^n as the Bureau of Insular Alïaii-s of the 
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War Department. The business assigned to sîiid bureau shall enibraf:e ail 
niatters pertalning to civil governmeut in the island possessions of tlie United 
States subject to the jurisdiotion of the War Department; and the Secretary 
of War is hereby authorized to détail an offlcer of the anny whoni he may 
eonsider espeeially well qualified, to act under the authority of the Secretary 
of War as the chief of said bureau ; and said officer while actiug under said 
détail shall hâve the rank, pay, and allowanees of a colonel." 

It will be noted that the foregoing section specifically defines th« 
"business" of the bureau as embracing "ail matters pertaining to the 
civil government" in the Islands. Certainly the bank is not a part of the 
"civil government," unless a national bank can be said to be a part 
of the civil government of the United States. 

The act creating the défendant bank provided that the government of 
the Philippine Islands should subscribe at the outset for 101,000 shares 
out of a total authorized issue of 200,000, and that as part payment for 
thèse shares it should transf er to the bank ail the assets of the Govern- 
ment Agricultural Bank, which was owned absolutely by the govern- 
ment of the Philippine Islands; the government of the Philippine Is- 
lands is required at ail times to own at least 51 per cent, of the stock 
tvf the bank ; and at the présent time it owns approximately 85 per cent, 
of the outstanding stock. The voting power of this stock is vested 
exclusively in a committee, consisting of the Governor General, an 
officiai appointed by the Président of the United States, the Président 
of the Philippine Senate, and ihe Speaker of the Philippine House. 

The affairs and business of the bank are managed by a board of 
directors consisting of the président, the vice président, and five élec- 
tive members. The président and the vice président are appointed by 
the Governor General, with the advice and consent of the Philippine 
Senate, and the remaining five directors are elected in accordance 
with the General Coiporation Law. The approval of the Governor 
General and the presiding officers of the two houses of the Philippia'^ 
Législature is necessary for varions corporate acts on the part of the 
bank. 

The Attorney General of the Philippine Islands is the attomey for 
the bank, and the insular auditor, a person appointed by the Président 
of the United States, is ex officio auditor of the bank. Power is given 
to the Governor General, with the advice and consent of the Philip- 
pine Senate, to remove varions officers of the bank. In respect of the 
bank as a govemmental agency designed to build up the wealth of 
the Islands, the following clauses are f ound in the charter : 

Fifty per cent, of its capital and surplus may be loaned on notes se- 
cured by mortgages on real estate. This, it is true, is an unusual pro- 
vision ; the national banks in the United States being prohihited f rom 
making loans secured by mortgages on real estate. 

It is given the exclusive use of the word "National" with respect to 
banking business. 

It is the officiai govemmental depositary. 

It is authorized to purchase or discount notes, drafts, or bills of ex- 
change issued and drawn for agricultural, industrial, or commercial 
purposes, to make loans on or to discount notes secured by harvested 
and stored crops, to make loans to agriculturists in installments on 
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standing crops of the natiiral products of the Philippine Islands, such 
as rice, hemp, copra, tobacco, sngar, etc., and generally to make ad- 
vances or discount paper for agricuitural, manufacturing, industria!, 
or commercial purposes. 

It is authorized to erect bonded warehouses for depositing therein 
goods given to it in pledge. 

When authorized by the Governor General and the presiding officers 
of the two houses of the Philippine Législature, it is authorized to guar- 
antee, both as to principal and interest, or either, bonds issued by incor- 
porated companies for the érection of and additions to industrial plants 
or manufactories principally used for the manufacture and prépara- 
tion of the products of the Philippine Lslands, and subject to the same 
approval the bank is authorized to purchase bonds issued by any duly 
incorporated company engaged in the manufacture or préparation of 
products of the Philippine Islands. 

In view of the foregoing and other provisions, it is argued that the 
interest of the United States is so inextricably mingled with the pur- 
poses and administration of the bank and the welfare of the Islands 
and their government that the bank in effect is a department or agent 
of the government of the United States. But, although in the complex 
problems attendant upon the administration of the l'hilippine govern- 
ment, in the interest of its welfare and that of the United States, the 
bank.has, of course, many close relations with the United States gov- 
ernment, nevertheless there may be private ownership to the extent of 
49 per cent, of the stock of the bank, and it is permitted to do and does 
do a commercial business for profit, like any other bank. A financial 
institution so constituted cannot be a "department" of the United 
States government, or an "agent," in the sensé of section 5266 of the 
Post Road Act, supra. 

[2] 2. By analogy, the proposition supra is borne out in principle by 
United States v. Planters' Bank, 9 Wheat. 904, 6 h- Ed. 244, from 
which, in the circumstances, the f oilowing may be quoted : 

"It is, we think, a sound principle tliat, wlien a government becomes a part- 
ner In any trading company, it divcsts itself, ho far as concerns the transac- 
tions of that company, of its soverelgn ehai-acter, and take.s that of a private 
r-itizen. Instead of commnnicatlnp; to the company its privilèges and its pré- 
rogatives, it descends to a level with tliose with wliom it associâtes itself, and 
takes the character which belongs to its associâtes, and to the business whicli 
is to be transacted. * * * As a inember of a corporation, a government 
never exercises ils sovereignty. It acts mcroly as a eorporator, and exercises 
no other power. In the management of tlie affairs of the corporation, than are 
expressly given by the incorporating act. The government of the Union lield 
shares in the old Bank of tlie United States ; but the privilèges of tlie govern- 
ment were not Imparted by that circumstance to the bank. The United States 
was not a party to sults brought by or against the bank in the seuse of the 
Constitution. So v/itb respect to the présent bank. Suits brought by or against 
It are not understood to be brought by or against the United States. The gov- 
ernment, by becoming a eorporator, lays down its sovereignty, so far as re- 
spects the transactions of the corporation, and exercises no power or privilego 
which is not derived from the cliarter." 

See, also. Panama R. R. Co. v. Curran, 256 Eed. 768, C. C. A. 

— ; City of L,os Angeles v. Los Angeles Electric Corp., 251 
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U. S. 32. 40 Sup. Ct. 7Çi, 64 L. Ed. (decided December 8, 1919, af- 

firming 241 Fed. 912). 

It is difficult to see how McCulloch v. Maryland, 4 Wheat. 316, 4 
L,. Ed. 579, cited by défendant, is in point. 

[3] 3. The proposition that there is no privity of contract between 
the parties, and that die recovery by plaintiff, if aggrieved, must be 
from the United States, seems wholly without merit. The fundamental 
theory of such relations between customers of telegraph companies and 
shippers and Interstate carriers is that the very nature of the trans- 
action créâtes an obligation to comply with statutory requirements 
and a liability for f ailure so to do. 

Uniformity and nondiscrimination hâve grown to be necessary to 
the proper conduct of those interstate utilities. Interstate Commerce 
Act, §§ 3, 10 (Comp. St. §§ 8565, 8574) ; Western Union Tel. Co. v. 
Call Pub. Ce, 181 U. S. 92, 21 Sup. Ct. 561, 45 L. Ed. 765; Pitts- 
burgh, Cincinnati, etc., Ry. Co. v. Fink, 250 U. S. 577, 40 Sup. Ct. 27, 
63 L. Ed. 1151 (decided November 10, 1919). The fact that, through 
an erroneous construction of the law, a government officiai or officiais 
may hâve been mistaken as to defendant's rights, cannot transfer de- 
fendant's obligations from itself to the government, and therehy com- 
pel plaintiff to seek redress from the government. 

The évidence shows that défendant was not compelled to cable via 
the Bureau of Insular Affairs, but that it willingly acceded to the 
practice established by the bureau. In view of the sharpness of the 
controversy, it is but f air to state that the military officer heretofore in 
charge (who is not a lawyer) looked upon défendant as a govemmental 
agency, and sincerely believed he was right in that view. 

The présent proceeding is, of course, concemed only with the suf- 
ficiency of défenses. Although it is stated that the préviens practice 
of défendant has been discontinued, the suit was well laid when it 
was commenced. The présent practice (i. e., since this suit has been 
commenced) is not before the court. It has been referred to supra, so 
that counsel may be inf ormed that the point has not heen overlooked ; 
but it has not as yet been definitely pleaded by plaintiff, and therefore 
no answer in regard thereto has been interposed. 

Upon the présent pleadings, I am of opinion that the défenses in- 
volved are insufficient in law, and plaintiff may hâve an appropriate 
decree. 

Settle the decree on three days' notice. If there should be any dif- 
férence as to the f orm of the decree, I will arrange to hear counsel in 
regard thereto. 
263 F.— 15 



226 203 FEDERAL REPOETEK 

UNITED COAL CO. v. LEHIGH OOAI^ & NAVIGATION 00. 

(District Court, D. Rhode Island. February 5, 1920.) 

No. 1325. 

Sales <S=552(5) — ^Evidence as to tekms of contbaot fob sale dp coal. 

Evidence held net to sustain plaintiff's allégation of a paroi contract 
with défendant for the purcliase and sale of 35,000 tons of coal, but to 
show that the contract was for 10,000 tous, with a promise by défendant 
to fumish more, if able. 

At Law. Action by the United Coal Company against the Lehigh 
Coal & Navigation Company. Trial to court. Judgment for de- 
fendant. 

Huddy, Emerson & Moulton, of Providence, R. L, for plaintiff. 
Tillinghast & CoUins, of Providence, R. L, for défendant. 

BROWN, District Judge. This is an action of assumpsit, in which 
jury trial is waived. 

The principal question in this case is a question of fact. Did the 
défendant agrée to sell, and the plaintifï to buy, 35,000 tons of coal? 

There is a direct conflict of testimony as to the terms of an oral 
agreement made at Providence, R. L, June 26, 1916. Mr. Lawrence, 
plaintifif's représentative, testifies to an oral agreement for 10,000 
tons at June and July prices, and for 25,000 tons at the circular price at 
the date of delivery. Mr. Baker, defendant's représentative, agrées 
with Mr. Lawrence as to a contrait for 10,000 tons at June and July 
prices, but dénies that a contract was made for 25,000 tons additional, 
though he states that he told Lawrence that the Lehigh Company 
would give him more coal, if able to do so. Mr. Johnson, defendant's 
Eastern sales agent, corroborâtes the testimony of Mr. Baker. 

Subséquent to this oral conversation, défendant, on June 27, 1916, 
sent to plaintiff the f ollowing letter (Plaintiff's Exhibit 3) : 

"June 27, 1916. 

"United Coal Co., 31 Westminster St., Providence, R. I. Attention Mr. 
Frank M. Lawrence, Prest. — Dear Sir; Your letter of June 22d waa for- 
warded to me and duly recelved in Boston on the 26th inst. prior to my vlslt 
to Providence, In accordance with télégraphie appointment made from Port- 
land last week. Tins letter is to eonflrm onr conversation in your office in 
the matter of your requlrements for this year, which you hâve placed at 
approximately 35,000 tons. The understanding which we reaclied is as fol- 
lows: 

"That we are to proteet you to the extent of : 
5,000 tons at the June price 
5,000 tons at the July price 
alongside your dock at Providence, the remalning tonnage to be at prices 
current at time of shipment. 

"The above tonnage of 10,000 tons is In addition to barge now loading for 
you, which Is to go forward this week and carrj' the June price. 

"In vlew of your increased tonnage we will continue to pay you $100 per 
month as proportion of the expense of your uptown office and to assume 
half of your advertlsing expenses, on account of 'Old Company's Lehigh' 
coal to an amount not exceeding $250. 

<g=»For otber cases see same topic & KBY-NUMBBR m ail Key-Numbered Digests & Indexes 
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"The matter of shipping coal to you on consignment basis Is to be left 
open for the présent, pending opinion of counsel as to certain légal questions 
Involved. Very truly y ours, 

"HFB/S [Signed] H. F. Baiser, Vice Président" 

The défendant lays stress upon the concluding paragraph, leaving 
open the question of shipping coal on consignment, as confirming its 
contention that no agreement was concluded as to an additional 25,000 
tons. This matter is referred to also in a letter of June 22, 1916, 
from plaintifï to défendant (Exhibit 1), as follows: 

"I am not averse to your consignmont plan, the détails of which can be 
quickly arrangea." 

It appears that previous to June, 1916, a conférence was had at 
Philadelphia between Mr. Mauran and Mr. Lawrence, representing the 
plaintiff, and Mr. Baker, Mr. Warriner, and Mr. Johnson, represent- 
ing the défendant, concerning the plaintiff's requirements for coal for 
the coming year. Mr. Mauran testifîes that he then stated that the 
plaintifï was prepared to take 35,000 tons, and also said: 

"I suggested it might be difficult for ns to pay that much ail at once, if 
they sent it ail at once, and he [Mr. Baker] told me that they were work- 
ing out a scheme of consignment, and they would be willing to give us some- 
thing more deflnite on that; that it was ouly a matter of détail to be 
worked out by consulting their attorneys," etc. 

Mr. Baker testifîes that he told Mr. Mauran— 
"that we would not extend the crédit that would be neeessary to carry a 
large stock of coal at Providence unless we could hold the title to the coal." 

It seems quite clear that this consignment plan was due both to 
an unwillingness of Mr. Mauran to assume an immédiate obligation 
to pay for so large a tonnage as 35,000, and an unwillingness of the 
défendant to extend to plaintifï so large a crédit. That this question 
of supplying coal to the défendant on consignment, rather than on 
crédit, was not settled at the oral interview on June 26, appears from 
the express réservation in the letter of June 27, 1916. 

In a letter of August 4, 1916 (Plaintiff's Exhibit 5), plaintiff says : 

"FoUowlng out your plan of shipping coal to us on consignment, we hâve 
ereeted a trestle which glves us added storage room for about 8,000 tons." 

The testimony of Mr. Baker and Mr. Johnson that the sale was lim- 
ited to the amount of 10,000 tons is consistent with the testimony that 
the défendant was unwilling to extend so large a crédit, and the 
plaintiff loth to assume so large an obligation as was involved in a 
contract for 35,000 tons. 

It does not appear that any new reasons were advanced by Mr. 
Lawrence at the interview of June 26 for changing the former under- 
standing on the subject of crédit. If Mr. Lawrence's version of the 
interview is correct, then we are unable to account for the express 
réservation of the consignment question in the letter that followed the 
oral interview, or for the sudden change in the defendant's attitude 
in giving crédit for so large an amount. 

I am unable to accept the suggestion that the consignment plan 
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related only to future years, or to coal to be sent in addition to the 
amount of 35,000 tons. It clearly related to coal which was part of 
the estimated 35,000 tons; — plaintifï's requirements for 1916-17. 

The account of the interview by the def endant's witnesses Baker and 
Johnson is more consistent with the antécédent events than that of 
the plaintifif's witness. While the defendant's représentatives gave 
Mr. Lawrence assurance that coal in addition to the 10,000 tons 
would be sent at circular priées, if défendant "was able to do so," 
and while Mr. Lawrence may hâve interpreted this as tantamount to 
a contract covering the remainder of the tonnage which plaintiff de- 
sired, I am of the opinion that, according to the prépondérance of 
proof , and according to the probabilities, and especially in view of the 
réservation of the consignment plan, there was no definite or com- 
pleted contract to sell more than 10,000 tons. 

The subséquent acts of the plaintiff are also consistent with de- 
fendant's version, and inconsistent with plaintifï's version, of that 
interview. 

Following the usual course of business between the parties, the 
défendant sent plaintiff Defendant's Exhibit C, described as "Confir- 
mation Sheet," or "Blanket Order No. 124," covering only 10,000 
tons, at the June and July priées. To this plaintiff made no ob- 
jection. 

It is significant of the defendant's understanding of the oral inter- 
view that, in ordinary course of business, it made a record of only 
10,000 tons sold, and made no entry of an order for 35,000 tons. 

There are also letters from plaintiff to défendant which give strong 
indications that the plaintiff, at the time of writing, did not understand 
that défendant had agreed to sell more than 10,000 tons. Plaintiff 's 
letter of September 22, 1916 (Plaintiff's Exhibit 13), uses the follow- 
ing language : 

"Relying on your promise to sliip us the 10,000 tons agreed upon, \ve hâve 
not bought as much ontside coal as we should hâve done. * * * will you 
tell me when to expeet another barge to apply on our contract, ou which 
only about 3,000 tons hâve been deliveredï " 

In a letter of October 20, 1916 (Plaintiff's Exhibit 16), plaintiff said : 

"Yoti rememlter that ^Yhen you were in my office hère I aslved you to 
protect. me on twenty tho-usand tons of domestic slKes at the prices agreed 
upon and that ail that you would projuise to me was ten thousand tons. 
Relying on getting thèse ten thousand tons, more or less prouiptly, I did 
not buy as much outslde coal early in the seasou as I should hâve done. 
I hâve, up to the présent time, bought appro.\:lmately ten tliousand tous of 
outslde coal and received from the Lehigh Coal & Navigation Company only 
flve thousand tons. 

"I am still obliged to dellver thirtcon thousand tons before December Ist 
and look to your eompany to assist me up to the amount agreed upon and 
dépend upon you to ship me ail you can lu addition to this." 

The f act that the plaintiff, subséquent to the oral interview, immedi- 
ately began to make purchases of outside coal, without notice to the 
défendant, or without warning défendant, is very significant. Its 
first purchase of outside coal was in July, 1916, before défendant was 
in any wise in default on deliveries. 
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The first definite claim by plaintiff. that it Imd a contract for 35,000 
tons was in a letter from Mr. Mauran to Mr. Warriner, dated Decem- 
ber 1, 1916 (Plaintiff's Exhibit 19). After correspondence and dis- 
cussion with Mr. Baker, Mr. Warriner wrote on December 20, 1916 
(Exhibit 24), saying : 

"The 35,000 tons wliicli you mention as havins been sold you was not, 
I thi]il; yon will find, a firni «aie for ininiodiate delivery, but was a max- 
imum aniount ostiniated as your re<iuirements for tlie year. Tliere was uo 
obligation on your jiart to tako that much, nor was there an obligation on 
our part to make immédiate delivery of the entlre amount." 

That vvhile the plaintiff was purchasing outside coal it did not con- 
sider itself bound to take 35,000 tons froni the défendant appears 
from the testimony of Mr. Lawrence : 

"Q. * * * Had you hought outside coal to take care of your require- 
ments beyond the 10,000 tons".' 

"A. Oh, no. That was to protect tliem as well as oursclves, and to relleve 
theni of that large tonnage — anythiiig that 1 tonld pick up in the market." 

If Mr. Lawrence felt at liberty to supply the requirenients of his 
business by buying outside coal without notice to the défendant, this 
indicates that he did not consider himself bound by contract to take 
more than 10,000 tons from défendant, or that the défendant was defi- 
nitely bound to deliver more. 

The case has been very fully and carefully briefed on both sides, 
and I hâve given careful_ considération to both briefs, as well as to 
the exhibits referred to. I hâve also given careful considération to 
the testimony, as to the close relations of the plaintifif and défendant, 
as indicated by the defendant's agreement to pay part of the plaintiff's 
office and advertising expenses, and by the fact that leniency was 
shown in the matter of crédits. But the spécial and friendly relation- 
ship of the parties is quite as consistent with defendant's claim that 
the contract was for but 10,000 tons, as with plaintiff's that it was 
for 35,000. The doser and friendlier the relations, the greater the 
reliance by plaintiff on assurances that the défendant, if able, or se» 
far as it was able, would deliver more than the 10,000 tons, and the 
less apparent need of a formai contract. 

The briefs discuss at length the failure of the plaintiff to furnish 
schedules of its requirements for coal, and the effect of the plain- 
tiff's default or failure to make payments ; the défendant contending 
that by the course of dealing certain conditions, including payment 
within 30 days from date of shipment, form part of the contract. It 
would not be useful to discuss thèse questions. Both parties are 
agreed that the contract was an oral contract, made in Providence, be- 
tween Mr. Lawrence, on the plaintiff's side, and Mr. Baker, who had 
with him Mr. Johnson, on the defendant's side. 

I am of the opinion that the évidence fails to show that there was 
a meeting of minds on the question of the sale or delivery of any 
spécifie amount of coal in excess of 10,000 tons. 

Findings of Fact. 

(1) I find as a fact that the défendant did not agrée to sel! to the 
plaintiff more than 10,000 tons of coal. 
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(2) I find as a fact that the plaintiff did not agrée to purchase from 
the défendant more than 10,000 tons of coal. 

(3) I find as a fact that the plaintifï has failed to prove that it has 
suffered damage by reason of breach of contract by the défendant. 

The plaintiff 's first request for spécial finding of facts is denied. 
In view of this déniai, it seems unnecessary to pass upon the other re- 
quests. 

The defendant's first, second, fifth, and seventh requests for find- 
ings of fact are granted. It seems unnecessary to rule upon the 
others. 

The defendant's first and fourth requests for findings of law are 
granted. It does not seem necessary to make any ruling upon re- 
quests second and third. 

A draft order for judgment for the défendant, with costs, may be 
presented accordingly. 
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(District Court, E. D. Pennsylvania. Februai-y G, 1920.) 
No. 5484. 
Carkiers <g=>41— Deliveey or coab on stiippin» ordehs to conductoh held 

NOT To CBEATE LIABILITY of carrier WHERE RAILWAY COMPANY CONFISCAT- 
ED COAL. 

Ix)a(iing coal on cars of défendant railroad eompany by a coal Com- 
pany at its mine, and glving the train conductor sMpplng orders direoting 
consignment of the cars to pLaintiffi at the scale station, to whlcli only 
the cars were taken on the shipping orders, and there conslgned and way- 
bills issued, held not a delivery of the coal to défendant as carrier for 
plaintiff, where défendant had a contract with the coal eompany for fuel 
coal giving it the rlght of priority over ail other orders, and under 
whlch, pursuant to its terms, défendant took the coal for its own use, 
notlfyiug the coal eompany of its action. 

At Law. Action by the Phœnix Portland Cément Company against 
the Baltimore & Ohio Railroad Company. On motion by plaintiff 
for new trial. Denied. 

Paul C. Hamlin, Samuel D. Matlack, and William Jay Turner, ail 
of Philadelphia, Pa., for plaintiff. 

George H. Stein and W. B. Linn, both of Philadelphia, Pa., for de- 
fendant. 

THOMPSON, District Judge. The plaintiff's statement of claim 
averred that on April 1, 1916, it entered into a written contract with 
the Piedmont & George's Creek Coal Company, of Frostburg, Md., 
for the sale to plaintiff of 25,000 tons of coal, to be delivered f . o. b. 
cars at the mines, consigned to plaintiff at Nazareth, Pa., shipments 
to be made in equal monthly proportions during the year, beginning 
April 1, 1916, and ending Mardi 31, 1917; that the coal eompany, in 
part performance of the agreement, from time to time between Sep- 
tember 10, 1916, and November 22, 1916, caused to be delivered to 

©saFor otber cases sce same topic & KEY-NUMBKR in ail Key-Numbered Digests & Indexes 
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défendant as a common carrier and loaded upon cars supplied by de- 
fendant at the New York mine in West Virginia 44 carloads, contain- 
ing approximately 1,892.51 tons of coal consigned to plaintifif, Naza- 
reth, Pa., tliere to be delivered by défendant to plaintifif; that the 
coal so delivered, consigned to plaintifif, became the property of plain- 
tifif, and it was the duty of défendant as a common carrier to trans- 
port it to plaintifif at destination, in accordance with the terms of the 
consignment ; that défendant did not deliver the coal, but, on the 
contrary, it was wholly confiscated by défendant while in course of 
transportation, and the coal was reconsigned by défendant to de- 
fendant for the latter's own use, ail before the issuance of any bills 
of lading therefor. The plaintiff sues for trover and conversion, 
claiming damages for the value of the coal, exemplary damages, and 
damages for compensation for delay. 

The défendant in its affidavlt of défense denied that the coal Com- 
pany caused the coal to be delivered to défendant as a common car- 
rier, denied that it accepted the coal as consigned to plaintifif, denied 
that it was received for transportation by it to plaintifif, and averred 
that the coal was taken and received by it under a contract by which 
it purchased from the McGraw Coal Company certain coal, to be min- 
ed by that company, and to be taken by défendant from the New York 
mine of the McGraw Coal Company, when mined by that company. 
It averred that none of the coal was accepted for transportation. 

The plaintifif ofifered in évidence the contract, dated April 1, 1916, 
under which the coal companv agreed to sell. not to exceed 25,000 
gross tons nor less than 24,000 gross tons f. o. b. cars at the mines 
to go forward in equal monthly proportions, the contract to expire 
March 31, 1917, to be shipped to plaintifif at Nazareth, Pa. The New 
York mine, from whioh the coal v/as to be shipped, was owned by the 
McGraw Coal Company. 

The plaintifif proved the loading upon the cars upon the dates set 
out in the statement of claim of the quantity of coal as alleged in the 
statement of claim, and ofifered in évidence 44 of what the plaintifif 
termed "car conductor's cards," which were shipping orders of the 
McGraw Coal Company from the New York mine, with directions 
to weigh and waybill at Keyser, W. Va., scale station, via Baltimore & 
Ohio ; the operator and consigner named being the McGraw Coal 
Company, and the consignée named the Phœnix Portland Cernent 
Company. The shipping order contained the following instructions to 
the shipper: 

"Shipper is requcsted to fill out and sign order (tacklng it on loaded car) 
which is an acknowledgment of ix^sponsibility for instructions glven. Con- 
ductor vvill move car on shipping order to scale station indleated, where 
agent will take up and issue waybill to accompany car to wayhilled destina- 
tion. Shipping order will not be honoreii for moveinent of car beyond scale 
station." 

Thèse shipping orders were delivered to the conductor. The de- 
fendant's agent at the scale station struck out of thèse shipping orders 
the name "Phœnix Portland Cément Ce," after the word "Consignée," 
and inserted "B. & O. R. R.," and struck out, after the word "Desti- 
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nation," the name "Nazareth, Pa.," and inserted "Keyser, W. V." 
The McGraw Coal Company thereupon received from the défendant 
notices in the f ollowing form : 

"The Baltimore & Ohio Railroad Company. 

"Statement of coal or coke confiscated: 

"Grafton, W. Va., 1916. 

"McGraw Coal Company : 

"Oonfirming my message of the following cars of coal (or coke) 

from your mine (or oveii) will not go forward as originally cousigiied. as 
they were conflscated for this company's use, due to failure to protect fuel." 

Then foUovved the car numbers, the name of the consignée, and des- 
tination as contained in the shipping order, and after each such item 
the statement, "Reconsigned company use — Keyser, W. Va." 

No waybill, bill of lading, or other documentary évidence of a con- 
tract of transportation to the plaintifif was at any time issned by the 
défendant, and no évidence was oflfered by the plaintiiï in support of 
its claim of the contract to carry tlie coal to the plaintiiï, except the 
shipping order, or "car conductor's card" ; the plaintiff's contention 
being that the fact that the cars left the mine accompanied by the 
shipping orders constituted an acceptance by the conductor on the 
part of the company of the coal for transportation under the terms 
set out in the shipping orders. The plaintiiï, having offered évidence 
of the market value of the coal, rested. 

The défendant thereupon produced évidence to show that on July 
1, 1916, the de fendant placed an order with the McGfaw Coal Com- 
pany, Frostburg, Md., accepted by it, for shipment of an approximate 
average of 300 net tons each working day of coal from the New 
York mine. The order contained the following provisions : 

"Priority of Shipment. — That we shall liave préférence in loading from 
the mines, not only to the exteiit of tlie dally toiniage, but likewise to cover 
any shortage in fllling the order for prevlous days, that lias been brovight 
about by failure to operate tlie mine. The obligation to make up such short- 
age may be waived by the railroad, in which event it will not be compelled 
to roceive sanie. 

"Consignment. — That the shipments will be consigiied to Keyser, West Vir- 
ginia, in care of Mr. M. H. Cahill, superintendent, or to such other point or 
points as you inay be dirt^cted from time to tiine. 

"Confiscations. — That, if we sliall be forced to confiseate any of your coal 
consigned commercially, settlemeiit for sanie, to the extent of the tonnage 
you are short in shipments on the order for the current month will be 
niade at the same priée as that to be paid for similar kind and size of coal 
on Ihis order. * * « 

"l'erifid. — This order is to be effective at once, and continue in force until 
July 1, 1917." 

The défendant proved by its car distribution manager that during 
the period in question there was a shortage of coal cars, in that the 
available cars were not sufficient for the full capacity of the mines in 
the district. The défendant also ofifered in évidence rule 7 of its car 
distribution rules, on file at that time with the Interstate Commerce 
Commission, as f ollows : 

"Cars for B. & O. System fuel sujiply, cars of foreign railroads assigued 
for fuel supply of railroads asslgning them, and individual cars assigned by 
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owiiers to specifled mines for loadiug, urc plactnl ut mines of siiipper for 
wiiom they are intended, and are «junted as part of eiiuiiiuient avallable 
for distribution, except tliat, whcn number of such cars equals or exceeds 
lieix-eutiis^e to wlilcb .shipper is entitled, sucli shipper is giveu ail such as- 
sigued cars and lils mine or mines eliminuted froni jiercemage for tluit day; 
tlie unassigned cars to wlilcli he wtiuld otlierwise be entitled are divided 
amoug otlier sliippers on basis of revised percentages." 

The défendant showed that in the distribution of cars during the 
period in question 6 cars was about the capacity of the New Yorlt 
mine ; that if they were loaded on a commercial basis exclusively they 
would be entitled only to their pro rata share of cars available for per- 
centage distribution, but that under rule 7 they were entitled to enough 
cars to load their entire quota with Baltimore & Ohio Railroad fuel, 
which would be 6 cars, with a capacity of 300 tons, on a 50-ton basis. 
This being the state of the testimony, a verdict was directed for the 
défendant ; my opinion being that, ttnder ail the évidence in the case, 
no title to the coal had passed to the plaintiff. 

There are circumstances in this case ttnder which, in my opinion, 
the rule as to passing of title upon delivery to a common carrier is 
rendered inapplicable. The carrier had a contract with the mine for 
the delivery to it for its fuel purposes of 300 tons of coal per day, be- 
ing the fuU capacity of the mine, for which it was to hâve priority in 
delivery over ail other purchasers. 

The contract recognized the right of the défendant, in case of de- 
fault on the part of the McGraw Coal Company, to confiscate any 
coal commercially consigned. There being a car shortage, the défend- 
ant was obliged not to supply the mine with cars in excess of the mine's 
pro rata share of cars, except that under its car distribution rules, in 
the case of cars assigned for the railroad company's fuel supply, it 
was at liberty to furnish the entire number necessary to load the cars 
with its daily quota of coal. 

Counsel for the plaintiff appears to hâve left ont of sight entirely the 
dual relation between the défendant and the McGraw Coal Company ; 
that is, in addition to the relation of shipper and carrier, the contract 
relation which was binding on both parties equally under the fuel 
contract. Under that contract the défendant did not assume any 
obligation as carrier until the McGraw Coal Comjxmy's obligations 
thereunder were f ulfilled. The facts, therefore, that' the coal was 
loaded upon the defendant's cars at the mine, that the McGraw Coal 
Company filled out and delivered to the conductor the shipping orders, 
and that the cars were then moved by the conductor were not évidence 
of acceptance of the coal by the défendant for carriage to the plain- 
tiff named in the shipping order as consignée. The shipping order 
provides that — 

"Conductor will move car on slni)ping order to scale station iudleated, 
where agent will taiie np and issue way bill to accompany car lo waylrilled 
destination. Shipjjing order will not be honored for nio'vement of car l)e- 
yond scale station." 

Under the very terms of this shipping order, no responsibility was 
placed upon the défendant as carrier for movement of the car beyond 
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the scale station, and the conductor is not therein made the agent of 
the défendant to place any responsibility upon it beyond movement to 
the scale station, "where agent will take up and issue waybill to ac- 
company car to waybilled destination." 

As no waA'bill was issued by the agent for transportation to the 
plaintifï at Nazareth, and the conductor was not given authority to 
move cars, except as provided in the shipping cder, to the scale sta- 
tion, there was no act of any one having authority io bind the de- 
fendant which constituted an acceptance of the coal for transportation 
to the plaintifï. The McGraw Coal Company could not, in violation 
of its contract with the défendant, bind the défendant by its delivery 
of coal with directions to ship to the plaintifï, until it had supplied to 
the défendant on that day a quantity up to the 300 tons called for in 
the contract. This would be so, whether there was a car shortage, and 
the defendant's car distribution régulations were in efïect on account of 
car shortage or not. The défendant had a right to take the coal up to 
its daily tonnage before recognizing any shipping instructions to trans- 
port to other parties. 

As the whole case turned on the question of acceptance for trans- 
portation and waybilling to the plaintiff, and there was no évidence of 
such acceptance, I perceive no tenable ground for granting a new 
trial. 

The motion for new trial is denied. 



THE CITY OF PHILADELPriI.V. 

THE MAUCH CHUNK. 

(District Court, E. D. renn.sylvanla. February 19, 1920.) 

No. 6 of 1920. 

1. Shipping <s=i>3i^, New, vol. SA Key-No. Séries — Vessel undek fédérai^ 

COHTROL NOT SUBJECT TO SEIZUHE IN BEM. 

That a vessel at the time of a collision had been taken over by the 
Eallroad Administration and was being used for transportation purposes 
by the United States does not exempt it from lien for damages caused by 
its fault ; but tinder the provision of Fédéral Control Act March 21, 1918, 
§ 10 (Oomp. St. 1918, Conip. St. Ann. Supp. 1919, § S115%.1), that "no pro- 
cess, mesne or final, shall be levled against any property under such fédéral 
control," such vessel is not suhject to seizure in a suit in rem while so 
in use by the government. 

2. Admiraltt <S='44 — "Mesne peocess" defined. 

"Mesne proeess" is used in the Suprême Court admiralty rules to desig- 
nate proeess by which the person of the respondent is arrested, or lils 
property in actions in personam, or the vessel in actions in rem, is ar- 
rested or seized. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Mesne Proeess.] 

3. Admibaltt <S=44 — "Mesne pbocess" defined. 

"Mesne proeess," as used in admiralty rule 1 (29 Sup. Ct. xxxix), pro- 
vidlng that no mesne proeess shall issue until the libel shall be filed in 

®:=>For other cases see same topic & KBY-NUMBER In aU Key-Numbered Digests & Indexes 
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the elerk's oflice from which siicli process is to issue, means the process 
intervenint; between the eommenœment of tlie suit by filing the libel and 
final process. 

In Admiralty. Suit for collision by the Wilmington Steamboat 
Company, owner of steamer City of Philadelphia, against the ferryboat 
Mauch Chunk. Dismissed for want of jurisdiction. 

Lewis, Adler & Laws, of Philadelphia, Pa., for libelant. 
William Clarke Mason, of Philadelphia, Pa., for respondent. 

THOMPSON, District Judge. [1] The question in this case is 
whether a libel in rem for collision wiU lie, and seizure by the marshal 
thereunder may be had, where a ferryboat, which on December 31, 
1917, was taken over for war transportation purposes of the United 
States, and at the time of the collision in August, 1919, was and still 
is in the possession and control and being operated by the United 
States Railroad Administration under the Director General of Rail- 
roads. The suggestion of the Director General that the court is with- 
out jurisdiction, after reciting the facts, states : 

"That because of the possession of the said ferryboat Mauch Chunk by 
the duly authorized officiais of the United States government, and because 
of the dévotion of the sald ferryboat Mauch Chunk to the public uses of 
the fédéral government, the sald ferryboat Mauch Chunk is immune from 
process and free from seizure and attachment, and the libel filed in the 
above-entitled cause and ail proceedings had thereunder should be dismissed 
for want of jurisdiction." 

Section 10 of the Fédéral Control Act (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 311534J) provides: 

"But no process, niesne or final, shall be levied against any property un- 
der such fédéral control." 

The apparent purpose of the paragraph was to prevent interférence 
with the government's possession of property used by it for the pur- 
pose of operating the transportation Systems of the country, and its 
language should be construed in connection with the reasons of pub- 
lic policy which at ail times exempt government vessels owned or 
employed by the United States from seizure. Ail property of the 
government is held for public purposes, and the possession of the 
government cannot be disturbed, as that would defeat the public pur- 
pose. The Siren, 7 Wall. 152, 19 L. Ed. 129 ; U. S. v. Morgan, 99 Fed. 
at page 573, 39 C. C. A. 653; Briggs v. Lightboat, 11 Allen (Mass.) 
157; The Davis, 10 Wall. 18, 19 L. Ed. 875. 

[2] Such purpose would not be accomplished if the term "mesne 
process" is to be construed as excluding original process. The term is 
used in the Suprême Court admiralty rules to designate process by 
which the person of the respondent is arrested, or bis property in ac- 
tions in personam and the vessel in actions in rem is arrested or 
seized. 

[3] Rule 1 (29 Sup. Ct. xxxix) provides that no "mesne process^' 
shall issue until the libel shall be filed in the elerk's office from which 
such process is to issue. "Mesne process" is clearly used hère to mean 
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the process intervening betvveen the commencement of the suit by filing 
the libel and final process. In rule 2 (29 Sup. Ct. xxxix) "mesne pro- 
cess" includes a warrant of arrest of the person of the défendant, at- 
tachment of his goods and chattej^, if he cannot be found, of his 
Crédits and efifects if such property cannot be found, and a monition 
in the nature of a summons to appear and answer to a suit. 

The first nine rules are an élaboration of the provisions for "mesne 
process," and the ninth rule provides that in cases of seizure, and in 
other suits and proceedings in rem, the process, unless otherwise pro- 
vided for by statute, shall be by warrant of arrest of the ship, goods, 
or other thing to be arrested. If the process provided by the second 
rule is "mesne process," it follows that that provided by the ninth is 
also "mesne process," and it is in my opinion free from doubt that it 
was used in the act in a sensé broad enough to cover what the Suprême 
Court bas called "mesne process" in admiralty. 

It is not for the court to détermine whether the seizure of a vessel 
in the possession of and operated by the United States through its 
agencies, and the requiring of the United States to enter bond to ob- 
tain its release, would hâve the effect in fact of interfering with the 
opérations and public use of the vessel. The reasons of public policy 
upon which the exemption is based cause it to be universally applied. 
It follows, either under the act of Congress or upon the reasons of pub- 
lic policy, that the vessel must be released from seizure by the marshal. 

The doctrine, based upon reasons of public policy, which exempts 
from seizure a vessel in possession of and operated by the United 
States for public purposes, does not, however, divest the vessel of the 
claim or lien of the injured party. In The Siren, supra, Mr. Justice 
Field said: 

"For the damages oceasioned by collision of vessels at sea a claim Is 
(îi'eated against tlie vensel iii finilt, in favor of the injured party. This daim 
may be enforced in the admiralty by a proeeedinj; in rem, except where the 
vessel is the property of the United States. In such case the claim exists 
equally as if the vessel belonsed to a private citizen, but for reasons of pub- 
lic polie.y, already stated, cannot be enforced by direct proceedings against 
the vessel. It stands, in that respect, lilve a claim against the government, 
incapable of enforcement without its consent, and unavailable for any pur- 
pose." 

In the case of The Bold Buccleugh, 7 Moore, P. C. 267, cited and 
approved in The John G. Stevens, 170 U. S. at page 115, 18 Sup. Ct. 
at page 545, 42 L. Ed. 969, Chief Justice Jervis, in delivering judg- 
ment, said : 

"A maritime lien does not include or require possession. ïhe word is used 
In maritime law, not in the strict légal sensé in which vve understand it in 
courts of common law, in which case there could be no lien where there was 
no possession, actual or constructlve, but to express, as if by analogy, tho 
nature of clalms which nelther présuppose nor originate in possession. 

"This claim or privilège travels with the thing, into whosesoever posses- 
sion it may come. It is Inclioate from the moment tho claim or privilège 
attaches, and when carrled into effect by légal pnx-ess, by a proceeding in 
rem, relates back to the period when it first attached." 

And Mr. Justice Gray says in The John G. Stevens, supra, 170 U. S- 
at page 117, 18 Sup. Ct. at page 546 (42 L. Ed. 969) : 
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"In thls eountry, the principle, applied in the case of The Bold Buccleugh 
to a clalm for damat;es by eolUsidu, that a maritime lien is created as soon 
as the claiin eoines into being, bas long been held to be equally applicable 
to ail claims, whleli eau be enforced in admirai ty against the ship, whether 
arising ont of tort or of contract." 

As the claim or lien against the vessel existed as soon as the collision 
occurred, the fact that the United States still continues in possession 
does not, either under section 10 of the Railroad Control Act or un- 
der the doctrine of public policy, forever bar the right of the libelant 
to mesne process, bitt merely postpones and holds it in aheyance dur- 
ing the period of that possession. The prohibition of the statute and 
the reasons of public policy apply only to the immédiate application of 
the remedy and not to the right of action. In The Siren, the court says : 

"The authorities to which we bave referred are sufReient to show that the 
existence of a claim, and even of a lien upon proi)erty, is not always dé- 
pendent upon the abllity of the holder to enforce it by legiil proceedings. 
A claim or lien existing and continuing will be enforced by tlie courts when- 
ever the property upon which it lies becomes subject to their jurlsdiction 
and control. Tlien the rights and interests of ail parties will be respected 
and maintained. Thus, if the government, havlng the title to land subject 
to the mortgage of the previous owner, shoidd transfer the property, the 
jurisdiction of the court to enforce the lien would at once attach, as it ex- 
isted before the acquisition of the prop(;rty by the governinent. 

"So if property belonging to the government, upon whlch claims exist, 
is sold upon judicial decree, and the proceeds are paid into the registry, 
the court would hâve jurisdiction to direct the claims to be satisfied eut of 
them." 

As is a matter of common knowledge, the property of ail the rail- 
Toads is to be returned to their owners under the presidential procla- 
mation upon the Ist of March. The fact that the collision occurred at 
a time when the vessel was in the possession of and control of the 
Director General is not ground for dismissal of the suit, but it 
must be dismissed on the ground that when the libel was filed the court 
had no jurisdiction over the vessel, as it was not subject to seizure. 

For the reasons stated, the prayer that the ferryboat Mauch Chunk 
be released from the custody of the marshal should be granted, and the 
libel be dismissed, without préjudice to the right of the libelant to file 
another libel at the appropriate time. 

A decree may be entered accordingly. 



AMERICAN BRAKE SHOE & EOT^NDRY CO. v. PERE MARQUETTE R. CO. 
Pétition of PERE MARQUETTE RY. COMPANY. 

(District Court, E. D. Michigiin, S. D. February 'Z'i, 1920.) 

No. 5407. 

1. Courts <S=3.301 — Action against purciiaser of rah-road property on 

Cr^AIM AGAIKST FEDERAL RECEIVER IS PROPEKLY lîROUGIIT IS STATE COURT. 

Under Judlcial Code, § 06 (Comp. St. § 1018), authorizing suits against 
recei\"ers wltbout leave of court, an action against oue purch;ising prop- 
erty of a railroad company at foreclosure sale, under a decree re(pjiring 
it to assume the liabilities of tlie receiver appoiuted in tlie foreclosure 
suit, is properly brought in a state court. 

@=5Foi other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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2. Courts (©=>501 — Statutobt jubisdiction of fédéral courts over suits 
on claims aoainst receivers refees oni,y to mode of collection. 

The provision of Judieial Code, § 66 (Comp. St. § 1048), that. suits agalnst 
recelvers thcrein autliorlzed shall De subject to the gênerai .lurisdiction 
of the court appolnting tlie receiver does not limlt the preceding clause, 
autliorlzing suits against the receivers, but merely reserves to the court 
appolnting a receiver jurisdictlon over the mode oi* enforcing collection 
of the elaim when judicially liquidated, so far as necessary to protect 
the property and adjust the eguitles of ail claimants. 

In Equity. Receivership suit by the American Brake Shoe & Foun- 
dry Company against the Père Marquette Railroad Company. Hearing 
on intervening pétition of the Père Marquette Railway Company 
against Frank Koscnicki. Pétition denied. 

Sec, aiso, 223 Fed. 1018. 

Shields, Merriam & Sleeper, of Détroit, Mich., for petitioner. 
Smurthwaite & Campbell, of Manistee, Mich., for respondent. 

TUTTIyE, District Judge. This is an intervening pétition filed here- 
in by the Père Marquette Railway Company, the purchaser of ail of 
the assets of the Père Marquette Railroad Company and of the receiv- 
ers of the latter company, under the foreclosure sale herein held pur- 
suant to the terms of the decree of sale made and entered January 29, 
1917. By the terms of that decree the purchaser at the sale therem or- 
dered was required, as part of the considération for the property pur- 
chased, and in addition to the sums bid by such puchaser, and elsewhere 
in the decree required to be paid by it, to take such property and re- 
ceive the instruments of conveyance thereof upon the express condition 
that said purchaser should pay and discharge any indebtedness, obliga- 
tions, or liabilities contracted or incurred by said receivers in the man- 
agement or opération of said property by them between the date of 
their appointment and the date of the delivery by them of possession 
of such property to said purchaser. This court reserved, by the terms 
of that decree, jurisdiction to enforce the performance by such pur- 
chaser of the obligations thus assumed by the latter. 

On March 15, 1917, the property mentioned was sold, pursuant to 
the provisions of said decree, to the petitioner herein, which thereafter, 
in April, 1917, took possession thereof and agreed to assume and pay 
the aforesaid obHgations. On June 14, 1917, an order was entered 
herein discharging said receivers, but expressly reserving to this court 
jurisdiction to require — 

"the satisfaction and payment of ail valld claims against the receivers, 
* * * and for ail other purposes referred to in the final foreclosure de- 
cree in this cause entered on the 2&th day of January, 1917." 

On June 6, 1917, the respondent herein, Frank Koscnicki, commenc- 
ed an action of trespass on the case by déclaration against the petitioner 
herein, Père Marquette Railway Company, the purchaser aforesaid, 
in the circuit court for the county of Manistee, Mich., one of the courts 
of record of that state, seeking to recover damages alleged to hâve been 
sustained by him from personal injuries caused by the négligence of 

®s=>Foi other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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servants of the aforesaid receivers on February 22, 1917, while operat- 
ing a train on the railroad then under the control of said receivers and 
subsequently sold to the petitioner herein as aforesaid. 

On June 14, 1917, petitioner filed in said action in the state court its 
plea of the gênerai issue, together with a notice, in accordance with the 
practice in such court, in the nature of a plea to the jurisdiction, setting 
forth that said court was without jurisdiction to try the cause of ac- 
tion alleged in the déclaration, for the reason that such déclaration stat- 
ed a cause of action against the receivers of the aforesaid railroad, and 
that under the decree of the fédéral court appointing said receivers 
said court reserved jurisdiction to détermine the validity of daims such 
as that set up by said déclaration, and that the proper remedy of claim- 
ant therein was by application to said fédéral court. 

The défense raised by this notice was argued before the state court 
and overruled, and the parties thereupon proceeded to a trial in the 
state court on the déclaration and plea filed therein. At the conclusion 
of the testimony, the trial court directed a verdict in f avor of the de- 
fendant on the ground that there was not sufficient évidence to warrant 
the submission of the question of négligence to the jury. On appeal to 
the Michigan Suprême Court (Koscnicki v. Père Marquette R. Co., 205 
Mich. 387, 171 N. W. 354) the judgment on said verdict was reversed 
and a new trial ordered. Thereafter the case was again tried in the 
same state circuit court, resulting in a disagreement of the jury. The 
case is now pending in said court awaiting another trial. 

While said case is thus pending, the défendant therein has filed its in- 
tervening pétition in the receivership cause in this court, alleging that 
it has been put to great expense in defending what it terms the un- 
founded and fraudulent claim of the plaintifï in the state court, the re- 
spondent herein, and that as a large percentage of the available jurors 
in Manistee county are of the same nationality as said respondent, pe- 
titioner cannot obtain a fair trial in said court. It allèges in said pé- 
tition that it — 

"pétitions this court, ttierefore, to talie jurisdiction of ttie clalm of said 
Koscnicki, submit the saine to a spécial inaster of this court for a report as 
to the facts, and to inake an order disallowlng the claim of said Koscnicki, or 
such other order as shall seein nieet in the premises." 

An affidavit also has been filed herein, setting forth the facts thus 
mentioned in the pétition, and in its brief filed in support thereof pe- 
titioner déclares that — 

"The pétition is so framed as to apprise the court of the facts surroundlng 
the clalm of said Koscnicki and to permit the court to fumlsh the relief within 
the reach of its equlty powers, eitîier by way of enjoinlng the proceedings in 
the state court, or by assuining jurisdiction and detenninlng the justice of 
said claim." 

In a reply brief petitioner contends that — 

"It is the right and duty of this court to protect the purchaser of the assets 
sold pursuant to the decree of thia court against unfounded claims." 

[1] I am of the opinion that petitioner has misconceived the nature 
and exent of the power and duty of this court in the premises. Section 
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66 of the Judicial Code (section 1048, West's United States Compiled 
Statutes of 1916) provides as follows : 

"Every receiver or manager of aiiy property appoiiited l)y aiiy court of the 
United States may be sued in respet^t of any aet or transaction of liis in carry- 
ing on tlie business coiniected witli such property, witliout the prcvious loave 
of the court in whlch siuii receiver or niaiiager was appointed ; but sueji suit 
shall be subject to tlie gênerai eipilty juristilctiou of tlio court in wliicli sucli 
manager or receiver was appointed so far as tlie saine luay be iiceessary to 
the ends of justice." 

Petitioner, of course, under the circumstances of the présent case, 
is liable, or otherwise interested, in this matter only becaiise it has stic- 
ceded to the rights and obligations of the receivers heretof ore appointed 
by this court, and now occupies their former position with respect to 
liabilities arising out of their acts in carrying on the business connected 
with their dtities as such receivers ; and the terms of the statute just 
quoted are now as fully applicable to said petitioner as they would bave 
been to the receivers whom they bave succeeded. if the latter had not 
been discharged, and they, instead of petitioner, had been sued in re- 
spect of the alleged négligence of their servants in the suit which is the 
subject of this controversy. This suit was properly brought in the 
state court, and the latter has full jurisdiction to détermine ail of the 
issues involved therein without interférence bv this court. Texas & 
Pacific Railway Co. v. Johnson, 151 U. S. 8l/l4 Sup. Ct. 250, 38 L. 
Ed. 81 ; Gableman v. Peoria, Decatur & Evansville Railway Co., 179 
U. S. 335, 21 Sup. Ct. 171, 45 L. Ed. 220; Thompson v. Northern Pa- 
cific Railway Co., 93 Fed. 384, 35 C. C. A. 357 (C. C. A. 9) ; Ohio Coal 
Co. V. Whitcomb, 123 Fed. 359, 59 C. C. A. 487 (C. C. A. 7) ; Gray v. 
Grand Trunk Western Railway Co., 156 Fed. 736, 84 C. C. A. 392 (C. 
C. A. 7) ; Nashville Railway & Light Co. v. liunn, 168 Fed. 862, 94 
C. C. A. 274 (C. C. A. 6); Hanlon v. Smith, 175 Fed. 192; Norfolk 
Southern Railroad Co. v. Talbott, 190 Fed. 737, 111 C. C. A. 465 (C. 
C. A. 4); Chicago Great Western Railroad Co. v. Flulbert, 205 Fed. 
248, 125 C. C. A. 98 (C. C. A. 8). 

[2] Petitioner has apparently relied on the clause in the statute just 
quoted to the efifect that — 

"Such suit shall be subject to the gênerai efiuity jurisdiction of the court in 
vi'hich such manager or receiver was apiiointed so far as tlie saine may be 
necessary to the ends of justice," 

It is, however, well settled that this portion of the statute does not 
limit or affect the meaning or application of the preceding clause of the 
statute, but is intended merely to reserve to the court, appointing a 
receiver whose act may resuit in a claim against the property or the 
ptirchaser thereof, jurisdiction over the mode of enforcing collection 
of such claim when judicially determined and liquidated, so far as may 
be necessary to properly protect and conserve the receivership property 
and to adjust the equities and rights of ail parties having claims against 
such property or otherwise interested therein. Texas & Pacific Railway 
Co. v. Johnson, supra ; St. Louis Southwestern Railway Co. v., Hol- 
brook, 73 Fed. 112, 19 C. C. A. 385 (C. C. A. 5); Willcox v. Jones, 177 
Fed. 870, 101 C. C. A. 84 (C. C. A. 4). 
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No such question being involved on the présent pétition, and for 
the reasons stated, said pétition must be denicd, and an order en- 
tered in conformitv with tlie terms of this opinion. 



UNITED STATES v. ONE FIVE-I'ASSEXCKIÎ FORD ATTOMOBIDE, 
KN(JINK NO. l.S2T.%(i. 

(District Court, W. D. Wasliiuston, N. D. .Tiuuiary .">, 1920.) 

No. 4733. 

1. Internal hkvenue (5=346— Compromise of piîosecution fok violation phe- 

vent.s lohfeiïure of pkoperty. 

Umler Kev. St. % 3281 (Comp. St. | (i021) , provirtiiiK ilisit oiie curryiiig on 
the business of a distiller lllegally shiill be puiiislieti by fine iuid im- 
prisoniiU'iit, and thnt property lu any inclosure conneeted with the dis- 
tillery shull be forfeited to the I.'nited States, aud section 3229 (Oomp. 
St. § 5052), aiithorizing the Coinniissioner of Internai Revenue to com- 
promise cases under the revenue laws, fhe compromise of a ])rosecution 
prevented the forfeiture of property, though a lil)el for Us forfcdture was 
pendiiig at the tiuie o£ the compromise. 

2. Internai, revenue ©=40 — Oosts of forfeiture procekihnt, ciiaugei» 

against claijiant hecause of delay in pleading compromise. 

On dismissal of a lil)el to, forfelt pi'operty found lu an Inclosiire In 
connection with an illcïgal dlstillery, because of the comjn-omlse of a 
criminal prosecution, the costs accruing after the compromise will be 
assessed against the chilmant, wliere he did not file a supplemental answer 
irnmedlately followlng the compromise and i)rocure a si)eedy détermina- 
tion of tlie issue. 

Libel of Information. Proceeding for forfeiture by the United 
States against one Five-Passenger Ford Automobile, Engine No. 
1827566. Libel dismissed. 

Charlotte Kolmitz, Asst. U. S. Atty., of Seattle, Wash., for libelant. 
George Oison, of Seattle, Wash., for claimant. 

NETERER, District Judge. A libel of information is filed, praying 
forfeiture and condemnation of one five-passenger Ford automobile. 
It is alleged that this machine "was found in a certain building, yard, 
and inclosure connected with a distillery and used with and constitut- 
ing a part of the premises," and that one Burelli carried on the busi- 
ness of a distiller with intent to defraud the United States of the tax 
on the spirits distilled, "against section 3281 of the Revised Statutes of 
the United States, contrary," etc., and other allégations pertinent to 
the provisions of said section. One Pelligrini apjjeared and filed a 
claim of ownership of the automobile, and, by answer, denied ail 
the allégations of the libel. The case came on regular]_v for trial, and 
the issue was submitted to a jury to find the facts. At the conclusion 
of the testimony, the jury, upon the direction of the judge, found the 
f ollowing facts : 

"We, the .lury in the above-entitled cause, find : That the five-passenger 
Ford machine, engine No. 1827.566, li<:ense No. 105732, descrllxHl in the lil)el 

<Ê=For otber cases see same topic & KEY-NUMBER in ail Key-Numbered DIgests & Indexes 
263 F.— 16 
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«f Inf>rmatton, was used wUh and constltuted a part of the premlses In tlje 
opération of a dlstlllery as set ont in the said Ubel of Infonnation, and waa 
nsed in the making of goods and commoditles on whlch the Internai revenue tax 
Imposed by law upon distilled splrlts had not been pald, to wit, dlstilled spirits, 
with intent to defraud the United States. That sald automobile, at the 
tlme charged In the libel of Information, was taken possession of by the 
sheriff of King county, Wash., and subsequently delivered to C. W. KUne, 
deputy coUector of internai revenue, and said machine Is now In the custody 
•of the United States marshal. That after the seizure of the automobile an in- 
dictment was retumed agalnst the parties operating the stlU, and ofïer of 
compromise was made pursuant to law in the criminal case, and accepted by 
tlie Commlssioner of Internai Revenue, after the fillng of the libel of informa- 
tion herein, and the answer thereto by the claimant." 

[1] Upon the trial it developed that after the libel of information 
was filed on June 26, 1919, and the filing of the claim and answer, an 
ofïer of compromise was made in the criminal case, charging opéra- 
tion of a distillery without paying the tax. It was admitted by the 
government that an ofïer of compromise had been made and accepted, 
and that the indictment upon such compromise and settlement had 
been dismissed. A considération of the compromise and settlement, 
however, was objected to on the ground that it was not made in the 
case and is not pleaded in the answer. Permission was given to file 
supplemental answer setting forth this fact, since it arose after the 
filing of the original answer, and the matter taken under considération 
for decree, as the law warranted. Neither party has presented any 
authorities, or cited the court's attention to any law. Under the 
provisions of law, no person shall carry on the business of a distiller 
without paying a revenue tax and complying with the customs statutory 
régulations, and a person who carries on the business of a distiller 
without meeting the requirements shall be punished, and under the 
provisions of section 3281, R. S. (section 6021, Comp. St. 1918), set 
out in the libel of information, it is provided that "ail personal prop- 
erty * * * which shall be found in any * * * inclosure 
* * * shall be forfeited to the United States." Under section 
5952, Comp. St. 1918 (section 3229, R. S.), the Commissioner of In- 
ternai Revenue, with the advice and consent of the Secretary of the 
Treasury, may compromise any criminal or civil case arising under 
the internai revenue laws. 

The question for décision hère is whether the compromise removes 
the ground of forfeiture. If the compromise covers the offense, ob- 
literating it in légal contemplation, the ground of forfeiture would be 
removed. The right of forfeiture and the légal obligation to pay 
tax are one provision. It is ail one within the contemplation of the 
Congress. The forfeiture of the personal property was as much a 
part of the punishment as the assessment of a fine or imprisonment in 
the event of guilt. When the compromise was accepted, ail of the civ- 
il obligations to the government, so far as the payment of the tax is 
concerned, and the other irregularities, if any, were compensated for. 
The penalties were ail obliterated by the acceptance of the compromise. 
The compromise would seem to be in satisfaction of ail the demands 
of the revenue section, and officers of the United States authorized to 
make a settlement, and necessarily carry with it the release of the 
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penalty attached to the commission of the offense. It would seem to 
be the very essence of the compromise that it releases the offender 
from the offense. It covers the offense and the penalty. As stated in 
Willingham v. U. S., 208 Fed. 137, at page 139, 127 C. C. A. 263, 
at page 265 : 

"If his offer of compromise was accepted, no eriminal proceeding coulcJ 
thereafter be had." 

•If the eriminal proceeding is obliterated, then the civil proceeding 
must necessarily fail. The fact that the civil proceeding had been 
instituted does not change the relation or rights of the parties. The 
title to the autctaiobile, when forfeited, must rest upon the eriminal 
act, and if the compromise of that act oblitérâtes, in légal contempla- 
tion, the ground of forfeiture, the source of title is gone. Carlisle v. 
U. S., 16 Wall. 151, 21 L. Ed. 426. The offer of compromise and 
acceptance is, in légal contemplation, akin to a pardon, except that a 
compromise is based on a valuable considération, and a pardon is 
founded on mercy. A party is released from ail penalties and forfei- 
tures which accrue from the particular offense or offenses embraced 
in a pardon. Ex parte Weimer, 29 Fed. Cas. 597 ; Ex parte Garland, 
71 U. S. (4 Wall.) 333, 18 L. Ed. 366. And this has opération on ail 
property forfeited, unless the property has, by judicial process, be- 
come vested in other persons. Osborn v. U. S., 91 U. S. 474, 23 
L. Ed. 388. 

[2] In view of the delay of the claimant in filing a supplemental 
answer immediately foUowing the compromise, and having a speedy 
détermination of the issue, he should pay the costs accruing after the 
compromise was effected. Upon the payment of such costs, an order 
of dismissal may be presented. 



UNIVERSAL TRANSP. CO., lue., v. REDEEIAKTIEBOLAGET AMIE. 
CDistrict Cburt, S. D. New York. May 31, 1916.) 

1. ADMIEALTY <S=526 PKOPEBTY in possession of ADMIEALTT court MAY BE AT- 

TACHED BY SAME COURT UNDER COMMOX-LAW .lUKISDICTlON. 

That a vessel Is in possession of a court of adrairalty under seizure In 
a suit in rem will not prevent the levy of a second attachinent thereou 
from the same court In tlie exercise of its common-law jurlsdiction. 

2. ADMIBALTY ®=5&5 AWAED OF DAMAGE FOU BREACH OF CIIAUTEB PARTY NOT 

BAB TO SECOND ACTION FOR RELIEF FOK BEACH OF OPTION TO PURCIIASE. 

Where a time charterer had an option to inirchase at any time durins; 
the cliarter i>eriod, the fact that a court of admlralty has awarded liim 
damages for loss of use of the vessel under the charter by reason of its 
withdrawal by the owner lieM not a bar to an action at law to reeover 
damages for deprivation of hls right to purchase, which the admlralty 
court was without jurisdiction to award. 

At Law. Action by the Universal Transportation Company, In- 
corporated, against Rederiaktiebolaget Amie. On motion to vacate 
attachment. Denied. 

See, also, 252 Fed. 293. 

igssFor Dther cases eee eame topic & KEY-NUMBER ia ail Key-Nuœbered Digests & Indexes 
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Kirlin, Woolsey & Hickox, o£ New York City (John M. Woolsey, 
of New York City, of counsel), for plaintiff. 

Engel Bros., of New York City (Wm. J- Conlen, of Philadelphia, 
Pa., and J. G. Engel, of New York City, of counsel), for défendant. 

AUGUSTUS N. HAND, District Judge. The plaintiff in this ac- 
tion heretofore filed a libel in admiraïty in this court against the de- 
fendant and its ship Ada and attached the ship. The libel alleged a 
breach of a charter party by the défendant. Under that contract the 
Universal Transportation Company, Incorporated, had chartered the 
Ada from the défendant for six months, with an opiion to purchase 
at any time during that period and a privilège to apply ail charter hire 
paid prior to the exercise of the option on account of the purchase 
price. The breach of the charter party alleged consisted in a with- 
drawal of the vessel and refusai to accept an instalment of charter 
hire, and also a refusai to tender a bill of sale of the vessel when re- 
quested and when the charterer was prepared to pay the balance of 
the purchase money. The damages demanded were for failure to de- 
liver possession of the vessel during the balance of the charter period 
and for failure to deliver a bill of sale. Ji-idge Smith, before whom 
the admiraïty cause was tried, held that the owner of the Ada had 
broken the charter party by the withdrawal of the vessel, and that the 
charterer was entitled to damages for this breach. He also held 
that a court of admiraïty was without jurisdiction to award damages 
for a breach of the contract of sale, and ordered a référence to ascer- 
tain damages caused by the unauthorized withdrawal of the vessel from 
charter hire. 

Upon and by reason of such a state of the record the charterer 
brought this action at common law and attached the ship, claiming 
damages for failure to deliver the vessel or a bill of sale thereof, 
which Judge Smith had held the court of admiraïty was powerless to 
award. An attachment issued out of this court at common law, 
which the défendant moves to vacate on three grounds: (1) That 
this court cannot interfère with the possession of the admiraïty court 
which has heretofore attached ; (2) that the moving papers are de- 
fective ; (3) that the right of action hère asserted is inconsistent with 
the decree in admiraïty already rendered, because that decree neces- 
sarily proceeded upon the assumption that the breach was for with- 
drawal from charter hire, a breach which could not exist, if the op- 
tion to purchase the ship had been exercised. 

[1] The first point, I think, cannot be sustained. No décision is 
cited to the effect that successive attachments granted by the same 
court in the exercise of différent kinds of jurisdiction are not valid, 
nor is there any basis in reason for reaching such a conclusion. The 
cases which hold that a state court should not interfère with the 
possession of a court of the United States, and vice versa, hâve their 
justification in propriety, if not in necessity. No such situation ex- 
ists where a single court is employing its process in seizing propertv 
to enforce either causes of action based upon the same ground of 
jurisdiction, or causes of action based upon various grounds of juris- 
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diction. I think the case rescmbles that of successive attachments 
granted b)- this court at law, which would be conf essedly ail valid, and 
I therefore overrule the objection based upon any interférence with 
the possession of the court of admiralty. 

I likewise hold the papers upon which the attachment was granted 
sufficient. If the original papers werc not entirely adéquate, ail de- 
fects hâve been cured, und.er section 768 of the Code of Civil Procé- 
dure, by the suppleniental affidavit. 

[2] The third objection urged by the défendant is of more sub- 
stance. The plaintiff in this case has already obtained an adjudication 
in admiralty that the withdrawal of the ship violated plaintiff's right 
to the employaient of her during the charter period and is seeking re- 
sulting damages. But the charterer was also entitled under the pro- 
visions of the charter party to demand a bill of sale of the ship on the 
very last day of that i>eriod, and the withdrawal of the ship by the 
owner deprived the charterer of this right. Entirely irrespective, 
therefore, of whether the option was exercised in February last, the 
withdrawal of the ship constituted an anticipatory breach of the 
contract to allow the charterer to exercise the option to purchase, 
and gave it the right to recover damages based upon the value of 
such an option right. This right may be much more valuable than the 
loss of the charter privilège during the term of the charter party 
for which damages are allowed by the admiralty court. 

I think a recovery in this action must take into account the fact 
that the exercise of such an option would be subject to the privilège 
of user during the term of the charter party, for which the admiralty 
court has already provided an award of damages. But it is évident 
that the deprivation of the exercise of the option caused an élément 
of damage which the admiralty court has held that it did not hâve juris- 
diction to award. It may be that, if a single action at law for failure 
to deliver the vessel had first been brought, it would hâve resulted in 
the recovery of the same amount of damages as can be obtained both 
in the admiralty cause and in this action at law. As it is, however, a 
court of compétent jurisdiction has already held that it will award 
damages for loss of the charter privilège, and that it cannot award 
damages for deprivation of the right to purchase the vessel. The 
charterer, under the allégations in bis pleadings in admiralty, sought 
to recover ail éléments of damages, and was denied by that court on 
the ground of lack of power the right to recover for loss of the 
option to purchase the vessel. 

The charterer, therefore, properly brought this action to obtain 
the relief denied in admiralty, and obtained an attachment, which is 
based upon a good cause of action, and must stand. 
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NATIONAL OASKBT CO. v. UNITED STATES. 
(District Court, S. D. New York. March 16, 1920.) 

1. United States <S=>125 — Act giving coubt jueisdiction to detebmine com- 

pensation rOB BUILDING 8EIZED FOB WAR PUKPOSES GIVES CONSENT TO BE 
SUBD. 

Lever Act, § 10 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § .SllSygii), 
giving jurisdiction to United States District Courts to détermine con- 
troversles as to the compensation for lands and buildings requisitioned 
for war purposes under that section, gives tlie consent of the sovereign 
to be sued. 

2. WaB <©=»14 PbOCEDUBE to BECOVER compensation for USE OF BUILDINGS 

bkized fob wab puep0se8 is by petition sebvbd on distbict attobney and 
Attobney General. 

The procédure to recover compensation for the use of lands and build- 
ings requisitioned for war purposes under section 10 of the Lever Act 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115i/sii) is by pétition 
served on the United States district attorney and the Attorney General, as 
prescrlbed by Act March 3, 1887, §§ 5, 6 (Comp. St. §§ 1575, 1576), for 
sults under Judicial Code, § 24, subd. 20 (Comp. St. § 991), by analogy 
to sections 12, 16, 25, of the Lever Act (Comp. St. 1918, Comp. St. Ann.. 
Supp. 1919, §§ 3115y8J,i, SllSyg", Slisygq), which provide for recovery 
under that section of the Code, though a slmilar provision in section 10- 
was élimina ted before its enactment, and service of a summons on the- 
district attorney must be set aside. 

Action by the National Casket Company against the United States. 
On motion to set aside the service of summons. Motion granted. 

Motion to set aside the senàce of a summons issued out of this court in 
an action at law and served on the United States attorney for the Southern 
district of New York. The service was made without any aecompanymg^ 
complalnt, but the character of the claim appears in the answering affidavlt. 
It is that on July 8, 1918, the Président, by vlrtue of powers given him under 
■section 10 of the Lever Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
:îll5%ii), requisitioned the land and buildings of the plaintiff for the storage 
of gas masks. and held possession of them till Aprll 9, 1919. The Board of 
Appraisers of the War Department awarded $63,025.10, and $47,310.91 inter- 
est, as compensation, which the plaintiff rejected, and now brings this action: 
under the provisions of that section. 

J. Joseph Lilly, of New York City, for the motion. 
Daniel S. Murphy, of New York City, opposed. 

LEARNED HAND, District Judge (after stating the facts as 
above). Section 10 of the Lever Act provides that under such cir- 
cumstances "jurisdiction is hereby conferred on the United States 
District Courts to hear and détermine ail such controversies." Sec- 
tions 12, 16, and 25 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, 
§§ 3115%jj, 31151/8^, 3115%q) provide in analogous situations that 
recovery shall be made under section 24, subd. 20, and section 145 
of the Judicial Code (Comp. St. §§ 991, 1136). Section 24, subd. 20, 
which confers jurisdiction on the District Court, was originally sec- 
tion 2 of chapter 359 of the act of 1887 (the Tucker Act), and sections 
5 and 6 of that act (Comp. St. §§ 1575, 1576) established a procédure 
by which such suits should be governed. The claimant files a pétition 

<gr=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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in the District Court and serves a copy on the local district attorney 
and the Attorney General, after which the cause proceeds under the 
défense of the district attorney, 

The United States now argues that under section 10 that procédure 
is necessarily not applicable, because of the change of expression be- 
tween section 10 and the later sections, and that, as there is therefore 
no procédure defined by the act, claimants cannot move without a 
further enabling act of Congress. It argues, further, that if this be 
too strong a doctrine at least there is no warrant without some rule 
of court for the service of a siimmons on the district attorney, who 
is not to be deemed the représentative of the United States, except as 
expressly provided by statute. 

[1] The first position seems to me quite in the teeth of the meaning 
of the act; somehow and somewhere there must be the right to ob- 
tain the relief sought; the statute very clearly intended that it should 
itself constitute the necessary consent of the sovereign to accept the 
détermination of its own courts, and be self-sufficient. To say that 
nothing was accomplished is to defeat the obvions plan which Congress 
had in mind, and to support the position that the statute failed to 
effect what every one must know it meant to effect. 

[2] Yet it must be owned that to establish a procédure to meet the 
case involves some intercalation within the actual language used. It 
seems to me that in this dilemma the analogy of sections 5 and 6 of 
chapter 359 of the Laws of 1887 should be adopted, and that the prop- 
er procédure is to file and serve pétitions as therein required. There 
is, it is true, force in the assertion of the United States that the différ- 
ence of expression between section 10 and sections 12, 16, and 25 
might indicate a différence in intent. Obviously it does to some ex- 
tent, because the jurisdiction of this court extends to "ail such con- 
troversies," regardless of their amount. Moreover, it is a little per- 
plexing to learn that the original form of section 10 conformed to 
that of the later sections and that the change was deliberately made in 
the Senate. Nevertheless, some solution must be found, or the pur- 
pose of Congress will miscarry, and I think that the différence of in- 
tent between section 10 and the later sections is satisfied by the re- 
moval of limitation in amount upon the jurisdiction of the District 
Court. 

The service of a summons upon the local district attorney has the 
support of no prior procédure ever sanctioned by Congress, and it 
seems to me more likely to accord with what must hâve been meant to 
adopt the nearest analogy which has any warrant of law. The case is 
wholly of first impression, but it must be decided in one way or the 
other, and in such circumstances courts should, I think, try to find that 
way ont which leaves the fewest anomalies, exceptions, or diversifies 
between cases in substance the same. 

The motion to vacate the summons is therefore granted, but, to 
avoid further perplexities, I may add, in accordance with what I 
hâve just said, that pétitions following the provisions of the Tucker 
Act would in my judgment answer the requirements of section 10. 

Motion granted. 
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CRYAN V. WARDEIX, Internai Revenue Collector. 
(Dîsti'ict Court, N. D. Califoniia, Second Division. February 2, 1920.) 

No. 16262. 

1. INTEENAL REVENUE (©:=57 — InCRKASED VALUE FKOM IMPROVEMEXT OF LAND 

BY LESSEE PRIOK TO PASSAOE OF STAÏUTE NOT TAXABLE AS "iNOOME." 

IJuder Civ. Code (!iil. § 101:5. as to tlie ownersliip of flxtnres. a huildiiif^ 
erected by a lessee iinder a lease yroliibiting its renioval becaiine tlie in'op- 
erty of the lessor vvheu erected in 1910, and the Increase in \aiue tliere- 
froni was not taxable i.nder Aet Sejit. 8, litlO, § 2a (Comp. St. § (K!:!U1)), as 
"inconie" for tlie year in wliich the lease terniinated. 

|Kd. Note. — For otlier définitions, s<»e Words and Phrases, First and 
Second Séries, Inconie.] 

2. InïERNAL REVENUE <S=>7 TkEASURY REliULATIONS CANNOX CIIANOE L.WV AS 

TO WUAT CO.N'STITUTES INCOME. 

Tlie Treasury Department lias no power to abrogate a substautlve rule 
of law by a régulation dlrecting taxing ollieers to include permanent ini- 
provemeuts under leases as income for the year iu whlch the lease ends. 

At Law. Action by Mary J. E. Cryan against Justus S. Wardell, 
as Collector of Internai Revenue for the First District of California. 
Demurrer overruled. 

Cushing & Cushing, of San Francisco, Cal., for plaintiff. 
Annette A. Adams, U. S. Atty., and Frank M. Silva, Asst. U. S. 
Atty., both of San Francisco, Cal., for défendant. 

Vz\N FLEET, District Jndge. Action to recover an item of income 
tax assessed against plaintiff under section 2a of the act of September 
8, 1916 (39 Stat. 756 [Comp. St. § 6336b |), which provides that— 

"The net Income of a taxable person shall include gains, profits, and in- 
come derived from * * * sales, or dealings In prop<H-ty, whether real or 
Personal, growing ont of tlie ownersliip or use of or iiiterest In real or iiersonal 
property, also from Inteiest, rent, dividends • * * or gains * * * 
from any source wliatever." 

Plaintifï is the owner of a lot of land in the city of San Francisco, 
upon which, under the terms of a lease made by plaintiff in 1908 for a 
terni of 26 years, there was erected by her tenant a class A steel and 
concrète building, the lease providing that "in no event shall the lessee 
hereunder hâve any right to remove any building from said premises." 
The building was completed in 1910. In 1916, the tenant defaulting in 
accrued rent, the lease was by mutual arrangement canceled and ter- 
minated, and possession of the leased premises surrendered to plain- 
tiff. 

The tax in question was assessed for the year 1916 upon the then 
value of the building erected under the lease, upon the theory that the 
structure represented "gains, profits, and income" accruing to plain- 
tiff for that year, under an interprétative rule of the Treasury Depart- 
ment, made for the guidance of taxing officers, that : 

"Permanent improveinents under lease or rental coiitracts, wlien improve- 
uients become a part of real estate, tlie différence between cost of tlie Iniprove- 

®=5Por oUier case.s see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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ments and allowaWe dépréciation during the lease tfrni, Is gain or profit to tlie 
lessor at Ihe end of the lease tenn, and is to be accounted for as incoine at 
that time." l'aragraph 50, Kegulatlon No. 33, ïreasnry Dept. 

[1,2] The government claims that under the provisions of the act, 
and this régulation made thereunder, the tax was properly assessed 
and collected ; but I am unable to sustain this view. The right to levy 
the tax tiirns upon the question : When did the title to this building 
vest in plaintiff and become a part of her property for the purpose of 
taxation? I am of opinion that under well-settled principles, aptly 
expressed in section 1013, Civil Code of California, the moment the 
building was erected, which the terms of the lease show was to become 
and remain an intégral part of the land upon which it was constructed, 
the title thereto vested as completely in the plaintiff as though con- 
structed by the plaintiff herself. The terms of the lease clearly disclose 
that the érection of the building was a part of the considération for 
the lease, and that it was provided for and taken into considération 
in the rent reserved. It therefore became, upon its completion, a part 
and parcel of plaintiff's income-bearing pro]jerty, and was subject to 
taxation in her as of that date. City of Oakland v. Albers Bros.' Mill- 
ing Co. (Cal. App.) 184 Pac. 868. 

The régulation of the Treasury Department cannot be applied to 
such a State of facts; if so intended, it must give way, as the depart- 
ment has no power to abrogate a substantive ruie of law. This conclu- 
sion is not atïected by the principles stated in I^oard of Education v. 
Grant, 118 Cal. 39, .SO Pac. 5, or San Francisco v. McGinn, 67 Cal. 
110,. 7 Pac. 187, relied on by défendant. Nor do the considérations 
urged by défendant as arising from the relation of landlord and tenant, 
between plaintiff and her lessee, apply to the terms of the lease hère 
involved. 

It results that whatever accession of value resulted to plaintiff's 
property from the érection of the building in question accrued and 
became vested in her in 1910, and not upon the termination of the 
lease. As this was prior to the enactment under which the tax was 
levied, the case falls by analogy within the principles of Doylè v. Mit- 
chell Brothers Co., 247 U. S. 179, 38 Sup. Ct. 467, 62 h. Ed. 1054, 
and Hays v. Gauley Mountain Coal Co., 247 U. S. 189, 38 Sup. Ct. 
470, 62 L. Ed. 1061. Those cases dealt with the act imposing a cor- 
poration excise tax, but, like the présent act, the tax was imposed on 
income, and not upon capital invested, or property as such, and it 
was held that increase in the value of property invested, accruing before 
the act took efifect, could not be taken into account or treated as in- 
come not realized upon until after that fact. 

The demurrer of the défendant will be overruled. 
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NATIONAL CORPORATION v. BARTRAM HOTEL CD. 

WOOD V. NATIONAL CORPORATION. 

(District Court, E. D. Pennsylvania. February 24, 1920.) 

Nos. 1933, 1931. 

1. RECEIVERS <S=374 — ReTUBN OF PBOPERTY CLAIMED BY BECEIVEK IIELD A VIO- 

LATION or INJUHCTION HESTBAINING DISPOSITION OF PBOPERTY. 

One holding property as a warehouseman for a railroad company, wfio 
returned it to tlie consignor on demand, after it liad bfîen demunded by 
the conslgnee's receiver, and it had beon served with a copy of tlie decree 
appointing the receiver, and enjoining transfers of the conslgnee's proper- 
ty, or interférence with the receiver in the discharge of hls duties, was 
guilty of violating the injunctioii, whether the consignor had a right of 
stoppage in transit or not, as it could hâve protected itself by inier- 
pleader proceedings. 

2. CONTEMPT <SS328(2) AdVICE dp COUNSEL not a DEFENSE, BUT TO 13E CON- 

8IDERED IN MITIGATION. 

Advlce of counsel is not a défense for coiitempt ' of an order of tJie 
court, but vs^ill be eonsidered in luitigation of the offense. 

Actions by the National Corporation, in the hands of J. Howard 
Reber, receiver, against the Bartram Hôtel Company, and by Lyndon 
D. Wood against the National Corporation. On pétition to hold the 
Marchants' Warehouse Company and others in contempt. The de- 
fendant named adjudged in contempt and fined. 

Percival H. Granger, of Philadelphia, Pa., for receiver. 
M. Hampton Todd, of Philadelphia, Pa., for Merchants' Warehouse 
Co. 

THOA-IPSON, District Judge. [1] The corporation respondent 
is a warehotjsing company. It' had in its warehouse certain crockery, 
shipped and consigned to the défendant companies, of which the peti- 
tioner was receiver. The receiver gave notice to the respondent of his 
appointment, and served it with a copy of the court's decree appointing 
him receiver, and enjoining and restraining ail persons from transfer- 
ring, disposing of , or in any way interfering with any of the property of 
ihe défendant company, or from in any way interfering with possession 
or management of any part of the property over which the receiver 
was appointed, or doing any act or thing to prevent the discharge by 
the receiver of his duties under the order of the court. The receiver 
gave notice that the crockery was the property of the respective de- 
fendants, and presented bills of lading designating them as consignées 
of the same and demanded delivery. The receiver's représentative 
was informed that freight charges were due, and that the claim for de- 
livery to the receiver would be taken up with the respondent's super- 
intendent. The seller of the crockery raeanwhile claimed from the 
carrier, the Pennsylvania Railroad Company, the right of stoppage in 
transitu and the respondent, under advice of counsel, returned the 
crockery to the Pennsylvania Railroad Company. The respondent 
was acting as warehouseman for the Pennsylvania Railroad Company. 

®=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The question whether the seller had title which he could exercise 
through stoppage in transitu to obtain possession is not material. The 
receiver claimed title as such through the consignées. He was under 
a duty to take into his possession ail property of the défendants, and 
to assert title to that as to which he was advised he had reasonable 
ground for a claim of right of delivery to him. The respondent was 
placed in the position, therefore, of having a demand for delivery of 
possessi-on to the receiver and a demand for delivery of possession to 
the Pennsylvania Railroad Company for return to the seller through 
stoppage in transitu. As a warehouseman it was its right and duty, 
under sections 17 and 18 of the Act of March 11, 1909 (P. L. Pa. 1909, 
p. 23), to bring interpleader proceedings, in which the claims of 
the conflicting claimants might hâve been determined. It chose, how- 
ever, to dispose of the property without affording the receiver the 
opportunity to hâve its claims determined in the jurisdiction where 
the property was held by it, and parted with the property in the face 
of notice of the receiver's claim of right of possession, and in the face 
of the injunction order of this court. The terms of the decree of ap- 
pointment and injunction are broad enough to include restraint of 
interférence with the receiver in the discharge of his duty of reducing 
to possession ail property which he had reasonable ground to claim as 
the property of the défendants. It voluntarily disabled itself to obey 
the injunction. Myers v. Trimble, 3 E. D. Smith (N. Y.) 607; Huck- 
ins v._ State, 61 Neb. 871, 86 N. W. 485. 

It is now claimed on behalf of the respondent that it was justified 
in its actions, because title in the receiver had not been established, 
and that was a question merely between the seller and the receiver. 
An injunction would be of little effect if, under conflicting claims of 
right of possession, the party having the property in its possession may 
^ive over the possession to one of the claimants, and put the receiver 
of the court to the disadvantage of having to go out of the jurisdiction 
to sue for the property or its value. Delivery to the receiver as an 
officer of the court would hâve afforded the claimant against him op- 
portunity to hâve the conflicting claims determined by this court; but 
the receiver must now take the chances of the property having been 
converted by the shipper, or the shipper not being responsible in 
damages. 

[2] The respondent also claims justification through acting under 
advice of counsel. This is not a défense for contempt of an order of 
the court, but will be taken into considération in mitigation of the 
offense. Royal Trust Co. v. W., B. & I. Ry. Co. (C. C.) 113 Fed. 531. 

The respondent, the Merchants' Warehouse Company, is held to 
be in contempt in disobeying the injunction of this court, and a fine 
will be imposed upon the corporation, which will be sufficient punish- 
ment to it, and will be such notice to others disregarding the authority 
of the court over property rights intrusted to its receivers as to ren- 
der it unnecessary to impose any penalty upon the individual respond- 
ents. 

It is ordered that the respondent pay a fine of $500. 
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MeNEELT et al. v. E. I. DU PONT DE NKMOIJRS POWDER CO. et al. 

(District Court, D. Delaware. .Taimary 15, 1920.) 

No. 345. 

1. Courts i©:=>274 — Cokpouatiox caknot be siied in fedebai, court in state 

where neltlikb party resides, tiiough it jias place oe business there. 
L'ndof Jnclieial Code, § 51 (Conip. St. § W.',:\), wliere tlie jurisdietion 
of a Tîiiited States court is founded only ou diverse cltlzenshlp, a eor- 
porariosi caunot be sued in a District Court lield in a state other thau 
tliat o1' its incorporation, wlum not the state of plaintiff's résidence, eveu 
though it lias a place of business there. 

2. CoRPOHATio.xs ®=550C — Corporation is indispensable party to stock- 

IIOLDERS' suit. 

In a stoekliolders' suit to requlre individuals to aecount to the cor- 
poration for nioneys îilleged to hâve tK?en diverted froin the corporation, 
it is an indispensable i)arty. 

In Equity. Suit by Robert K. McNeely and another, copartners 
trading as McNeely & Co., against the E. I. Du Pont de Nemours 
Powder Company and others. On motions by the défendant corpora- 
tion to set aside the service, and by the in(hvidual défendants to dis- 
miss the bill. Motions granted. 

Ward, Gray & Neary, of Wilmington, Del, and Roberts, Mont- 
gomery & McKeehan, of Philadelphia, Pa., for plaintiffs. 

William S. Hilles and Robert H. Richards, both of Wilmington, 
Del., for défendants. 

MORRIS, District Judge. The complainants, Robert K. McNeely 
and Richard P. McNeely, copartners, trading as McNeely & Co., 
citizens of Pennsylvania, stockholders of E. I. Du Pont de Nemours 
Powder Company, a corporation of New Jersey (hereinafter referred 
to as the Powder Company), flled their bill of complaint against that 
Company and certain individual défendants, résidents of Delaware. 
The bill allèges that through the action of the individual défendants 
certain moneys were illegally diverted from the Powder Company, 
and prays for a decree requiring the individual défendants to aecount 
to the Powder Company therefor. The bill is a class bill, being filed by 
the complainants, not only in their own behalf, but also in behalf of 
ail other stockholders of the Powder Company. 

The Powder Company, after service of the subpœna upon its prési- 
dent, appeared specially and moved the court to set aside the alleged 
service thereof for the f ollowing reasons : 

"1. 'Pliât this honorable court is without jurisdietion over the said company 
and that the said company cannot be oompelled to answer in this cause. 

•'2. That jurisdietion in the above-enfitled ciiuse Is founded only ou tlie 
fact that the action is between citizens of différent states, and that this de- 
fendant is a citizen and résident of the state of New Jersey and is not a 
citizen or résident of the district of Delaware." 

This motion is based upon that portion of section 51 of the Judicial 
Code (Comp. St. § 1033) which provides: 
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M'XEELY V. E. I. DU PONT DE NEMOURS POWDER CO. 253 

(203 F.) 

"But wliere tlie .iurisdiotioii is foundod only on the fnct tliat tlie action Is 
betwcei) tirizcns of différent states, suit slinll bc brou^lit ouly in tlie district 
ot' tlie résidence of eitlier the plaiutift' or the défendant." 

[1] The defendant's motion was seasonably raade and the question 
of venue properly raised. It has been definitely settled by the Su- 
prême Court that within the meaning of the act in question a corpora- 
tion cannot be considered a citizen, an inliabitant, or a résident of a 
State in which it has not been incorporated, and, consequently, that a 
corporation incorporated in one state cannot be compelled to answer 
to a civil suit, at law or in equity, in a District Court of the United 
States held in another state (such other state not being the résidence 
of tlie plaintifï), even if the corporation has a usual place of business 
in the latter state. In re Keasbey & Mattison Co., 160 U. S. 221, 16 
Sup. Ct. 273, 40 L. Ed. 402 ; Shaw v. Quincy Mining Ce, 145 U. S. 
444, 12 Sup. Ct. 935, 36 L. Ed. 768. As the jurisdiction of this court 
in this case is founded solely on the fact that the action is betvveen 
citizens of différent states, and as this district is not the dùstrict of 
the résidence of either the plaintifï or the Powder Company, the 
motion of the Powder Company must be granted. 

The individual défendants hâve moved to dismiss the bill of com- 
plaint, and assigned several grounds therefor, only one of which need 
be considered, viz. : 

"That the sald E. I. Du Pont de Nemours Powder Company Is a neces,sary 
and indispensable party défendant, and this honorable court is witTiout au- 
thority to subject the sald company to its jurisdiction herein." 

[2] It having been hereinbefore held that this court is without 
authority to subject the Powder Company to its jurisdiction, the only 
question remaining for détermination is whether the Powder Company 
is an indispensable party to the bill. This question has been answered 
in the affirmative, not only by the Circuit Court of Appeals for this 
circuit in Eklred v. American Palace-Car Co., 105 Fed. 457, 44 C. 
C. A. 554, but also by the Suprême Court in Davenport v. Dows, 
85 U. S. (18 Wall.) 626, 21 L. Ed. 938, and in Swan Land & Cattle 
Co. V. Frank, 148 U. S. 603, 13 Sup. Ct. 691, 37 L. Ed. 577. Conse- 
quently the motion to dismiss must also be granted. 

A decree may be prepared and submitted. 



25i 263 FEDERAL REPORTER 

In re NEW ORLEANS MILLING CO., Inc, 
(District Court, E. D. Louisiana, New Orléans Division. March 9, 1920.) 

No. 2387. 

BANKEUPTCY i®=)188(2'( — VeNDOB HAD lien on MACHINEBY in HANDS OF TRUS- 
TEE. 

Under tlie law of Louisiana, whlcli gives a lien or privilège on movables 
sold for unpaid purchase money, so long as the proi>erty remains in posses- 
sion of the purchaser and can be identifled, whicli lien is not defeated by 
levy of an exécution in favor of a third party, a claimant whlcli made a 
conditlonal sale of mlU macliinery to bankrupt, although the contract re- 
taining title was void under the state law, hcld entitled to a lien on the 
machinery in the hands of the trustée for the unpaid part of the pur- 
chase priée. 

In Bankruptcy. In the matter of the New Orléans Milling Com- 
pany, Incorporated, bankrupt. On review of the order of the référée 
denying a lien to the Anglo- American Mill Company. Reversed. 

Benjamin W. Dart, of New Orléans, La., for petitioner. 
St. Clair Adams, of New Orléans, La., for trustée. 

FOSTER, District Judge. This is a pétition to review an order of 
the référée, denying the Anglo-American Mill Company (hereafter 
called the Mill Company) a lien on certain machinery sold the bank- 
rupt. 

The Mill Company sold certain machinery constituting a flour mill 
for $3,562.60 by a written contract. In form the contract is a license 
agreement, but clearly contemplâtes fuU title in the buyer on com- 
pliance with its terms, without any payment of continuing license fées. 
It provides for payment of $100 with the order, a further cash pay- 
ment, $1,681.30, by sight draft with bill of lading attached, one note 
for $181.30, and eight notes for $200 each, to be dated at intervais of 2 
to 18 months, the notes to be executed after the acceptance of the mill. 
The contract also contains a clause retaining title in the vendor until 
the machinery is f ully paid for, and a further clause allowing the pur- 
chaser 30 days trial after the installation of the machinery before final 
acceptance. 

The machinery was installed by a man sent by the Mill Company. 
Owing to the death of the président and superintendent of the bank- 
rupt, it is not shown clearly when the mill was accepted; but the in- 
ference can be easily drawn from the f acts appearing in the record that 
the mill was tried for the 30 days allowed by the contract, Mulvhill, 
secretary and treasurer of the bankrupt, signed the notes, and testified 
he could not reraember when the notes were signed. The presumption 
may therefore be indulged that they were executed according to the 
contract and after the trial and acceptance of the mill. The Mill 
Company filed a proof of dcbt for $1,772.56, a balance on open ac- 
count, and seven notes, for $200 each, with interest at 8 per cent, 
per annum and attorney's fées, claiming a vendor's lien under the laws 
of Louisiana on the machinery then in the possession of the trustée. 
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The mill was subsequently separately appraised and sold in the bank- 
ruptcy proceedings, and proceeds kept separate. The claim is now as- 
serted against the proceeds. 

The question presented can be easily determined by référence to the 
Louisiana law and jurisprudence. Conditional sales are not recognized 
in Louisiana. Barber Asphalt Paving Co. v. St. Louis Cypress Co.^ 
121 La. 152, 46 South. 193, and authorities cited. The décisions only 
go to the extent, however, of holding the retained title to be void, and 
the sale vests title in the purchaser. 

Another line of décisions holds that, where the purchase is made 
through an agent of the seller in Louisiana, or by correspondence, and 
title passes to the buyer only by the appropriation of the goods in 
another state, the contract is govemed by the laws of that state. State 
V. Shields, 110 La. 547, 34 South. 673; Witt Shoe Co. v. Seegers & 
Co., 122 La. 145, 47 South. 444. The trustée relies on thèse décisions, 
but they are not in point. 

In this case title did not pass by the signing of the contract, nor by 
the appropriation of the goods, nor by their shipment. The purchas- 
er had the right to reject the mill after 30 days' trial in New Orléans. 
This was a suspensive condition, and made the contract executory in 
Louisiana. Civil Code, arts. 2044, 2460 ; Mcllvaine & Speigel v. Le- 
gare et al., 36 La. Ann. 359 ; De La Vergne, etc., v. N. O. & W. Rail- 
road Co., 51 La. Ann. 1734, 26 South. 455. 

Under the law of Louisiana the vendor has a lien, or privilège, as 
it is called in the civil law, without the necessity of recording, on the 
movables sold, for the unpaid part of the purchase price, as long as 
the goods remain in the possession of the purchaser and can be iden- 
tified. The giving of notes does not affect the lien, and it is not de- 
feated by a seizure and sale of the goods under exécution at the in- 
stance of a third person. Civil Code, art. 3227; Whipple v. Hertz- 
berger, 11 La. Ann. 475; Newman v. Sheriff, 43 La. Ann 712, 9 
South. 439. 

As the sale from the Mill Company to the bankrupt must be regarded 
as a Louisiana contract, it follows the référée was in error in denying 
the lien on the proceeds in the hands of the trustée. The order of the 
référée will be reversed, and the Mill Company will be allowed a lien 
on the proceeds for the balance unpaid, with interest at 8 per cent, per 
annum up to date of sale, but not for the attorney's fées specified in 
the notes, subject, of course, to any debts having priority by law. 

Reversed and remanded. 



In re HOULIHAN. 
(District Court, N. D. New York. March 12, 1920.) 

RECEIVEES <S==>174(4) — LEAVE to sue TINFROFITABLE EAILEOAD IN HANDS OF 
EECEIVER DENIBD. 

Leave to sue a street railway comijany, for whlch a receiver has been 
appointée!, for an assault and battery cominitted prlor to the receiver- 
ship, instead of flling the claim with the spécial master appointed to talie 
proof of claims, will be denied, where the road is being operated at a 
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loss, the reeeiver is wlthont funds to dcfciul tho action, and tlie railway 
Company wilhout tunds to pay judgments. 

Pétition by Margaret L. Houlihan for leave to sue the Binghamton 
Railway Company. Application denied. 

Application by tlie above-uamed iiotitiouer for leave to institute and prose- 
eute an action against tho Iiin.t;haniton Railway (Company to recover damages 
in tlie suni of |10,000. wlilch she clainis to hâve sustained by reason of an uu- 
justiliablc assault and battery coniniitted upon lier by oiie of the conductors 
or employés of said railway comi)aiiy, eiigaged In numiiiK one of the cars of 
said railway company, and wliieli assjiult i» alleged to bave Ixwn committed 
prior to the appointment of a reeeiver in a .suit now pending in tlie United 
States ]>istriet Court in favor of Westinghonse ICleetric & Mannfactnring 
Company against the Binghamton Railway Company, and in whicli action a 
reeeiver was dnly appointed. and said reeeiver now has possession of and is 
running said Binghamton Railway ('ompauy. In the said action this court 
lias appointed a spécial master to take proof of ail claiuis against the said 
Company existing at the time of the appointment of said reeeiver, or wliicli 
had arisen prior to the institution of sueh action iu which such reeeiver was 
appointed. 

Jenkins, Deyo & Hitchcock, of Binghamton, N. Y., for petitioner. 
Curtiss, Keenan, Brink & Harrison, of Binghamton, N. Y., for 
Binghamton Ry. Co. and its reeeiver. 

RAY, District Judge. I do not think this application should be 
granted. The reeeiver is without funds to défend such action, and 
•the railway company itself is without funds to pay judgments against 
it, should one be obtained. This claimant, the petitioner, can file her 
claim with the spécial master and proceed in the usual way, but to 
grant applications of this character permitting suits would involve 
the reeeiver in the défense of a large number of claims and demands 
of a similar nature, which are claimed to bave arisen prior to the 
institution of the receivership. 

Expérience has shown and demonstrates that this railroad is being 
run by the reeeiver at a loss. Ail the revenues are required to meet 
the daily expenses of operating the road. Application was made to 
the Public Service Commission for leave to increase the rates of 
fare charged from five cents to six cents, so as to provide funds for 
increasing wages of employés and meeting running expenses ; but 
a judge of the Suprême Court of the state granted a writ of prohibi- 
tion, prohibiting the Public Service Commission from granting such 
an increase, and the resuit is that both the reeeiver and the railway 
company are tied down in such a manner that the action proposed and 
other similar actions could not be properly defended. 

The application to institute and prosecute the action is therefore 
denied, and there will be an order accordingly. 
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LEVINSON V. UNITKD STATES. 

(Circuit Court of Appeals, Tliird Circuit. March 10, 1920.) 

Ko. 250-1, 

1. WlTiNKSSES <S=3.'Î03(0) ReADINO 1>AET of DEl-TJXDAJiT's PRIOE TESTIMONT 

IS PEKXIlSSlnl.E, WKKRE IIK IS l'EBMllTEI) TO HEAD THE BEST. 

It wîis not error for the court to permit tlie f^ovcruiiieut to rcful ]>îirts 
oE tlie prior ts'stimouy of dofondiint relating to a piirticuhir issue, sliow- 
ins coutriullctory .statoinents, wliero the otïor to do so was couplet! witli 
eoiiseut tluit «lefeiidant sliould read sueh otlier parts of the testlmony 
as he saw fit. 

2. WlTXESSES ©=3.379(8) TeSTIMONY BEKORH BEFEKEE IS ADMISSIBLE ON 

1>R0SECIJTI0X FOK FIMNO FRAUJJULEXT OLAIM. 

Te^tiijumy l)y défendant, given liefore the referoe In baiikruptcy, re- 
latiufî to liis cl'aim ajîainst the estate, that tlie money lie paid the bank- 
rupt was for tlie purchase of stock, is admissible in a prosecution agaiust 
hlm for niaking a fraudulent claim, to support wliich he testified the pay- 
iiieuts were loans to the bankrupt. 

S. WlTKESSE.S ®=»2S7(1) — KEUIRECT EXAMINATION to BXPLAIN STATEMEiXT IN 

cuos.s-examinaïion peoper. 

In a prosecution for niaklng a fraudulent clami agalnst a bankrupt's 
estato, redlreet exaniination of the baidirupt's bookkei>per as to a com- 
parison of its books with statements, niade with défendant'» knowledge, 
in which the loan he clainied was not listed, whieh was in explauatlon 
of tt'stimony elirîted on cross-examiuatlon, was within the discrétion 
of the trial judge. 

4. Bankiuîptcy <î=495— Books ANn statements of bankbupt iield Ab- 

MISSIIiLE IN PUOSECIj-TION AGAINST STOCKHOLDEIl FOIS FILING FALSE CLAIM. 

B<K)ks of a bankrupt eorporatioii, with explanatory testiuiony of ae- 
coiHitants, and statements of the corporation, made to crédit conipa- 
nies, of which défendant had knowledge. are admissible in a prosecu- 
tion for falsely claiming that paynnents made by défendant to the bank- 
rui)t were loans, and not for the purchase of stock. 

5. Bankrcptoy <S=496^State]iient to counsel befobe filing claim iield 

NOT so FAIR THAT COIJNSEl'.S ADVICE WAS A DEreNSB. 

Where the jury found that defendant's claim that payments made by 
hini to a bankrupt were loans, and not payments for stock, it was not 
error for the court to refuse to instruct an acquittai bec.'uise défendant 
acted under advice of counsel, and to subniit instead an Instruction that 
the fact défendant acted on advice of counsel was a défense, if he fully 
and in good faith laid the facts before his counsel. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Charles B. Witmer, Judge. 

Barnct Levinson was convicted of knowingly and fraudulently pre- 
senting a false claim against the estate of a bankrupt, and he brings 
error. Affirmed. 

T. M. B. Hicks and Max L. Mitchell, both of Williamsport, Pa., 
for plaintifï in error. 

Rogers L. Burnett, U. S. Atty., and Jesse E. Sickler, Asst. U. S. 
Atty., both of Scranton, Pa., and Mortimer C. Rhône, Sp. Asst. U. 
S. Atty., of Williamsport, Pa. 

Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

<g=Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
263 F.— 17 
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BUFFINGTON, Circuit Judge. Against Ihe estate of the Saunders 
Shoe Company, in bankruptcy, one I^evinson had presented a claim for 
some $18,000, which he alleged was loaned to said company. On the 
other hand, the government alleged that the money in question repre- 
sented a purchase by Levinson of the shoe conipany's stock, and that 
the said money had never been loaned to the company, and indicted 
Levinson for violating Bankruptcy Law, § 29 (Comp. St. § 9613), 
which provides : 

"A person sttall be punished, by imprisonment for a period not to exceed 
two years, upon conviction of tlie offense of having knowingly and fraudu- 
lently * * * presented under oath any false clalm for proof against 
the estate of a bankrupt." 

On the trial he was found guilty, and, on the court below having 
entered judgment on tbe verdict and imposed sentence, Levinson ap- 
pealed to this court. 

We hâve carefully examined the several assignments of error, and 
hâve found no error. Of thèse assignments, the fîrst, second, and third 
concern rulings on the admissions of testimony. Without entering 
into a récital of them, we confine ourselves to saying we find no error 
in their admission. 

[1,2] The fourth assignment concerns the admission in évidence of 
certain statements made by Levinson in référence to the payments he 
had made to the bankrupt company, the nature of which payments 
were in issue in the présent indictment. Over objection of the de- 
fendant, the court permitted the goverrunent to read such parts of such 
prior testimony as bore on that issue. We think the admission of thèse 
priof statements was admissible, and, as the offer to do so was coupled 
with consent that the défendant should read such other parts of the 
testimony as he saw fit, we can see no error. The défendant had ap- 
peared before the référée, had given testimony in such examination, 
and if his testimony there given was that the money he paid the shoe 
company was for the purchase of stock, we find no rule or principle 
of law which forbade his being confronted with such statements 
when in the trial of the case he testified such payments were loans. 

[3] The fifth assignment concerns the évidence of a bookkeeper of 
the company, who testified to a comparison of the books of the shoe 
company with certain staterne:nts of assets, alleged to hâve been made 
with the knowledge of Levinson, to a bank, and in which his alleged 
loan to the shoe company was not listed. 

As to whether the government could, in the light of the situation ot 
this case, hâve given such évidence in chief, we hâve not that ques- 
tion before us, and theref ore express no opinion. The testimony hère 
complained of was given on redirect examination, and was in reality 
an explanation of testimony elicited by defendant's counsel on cross- 
examination. This matter having been brought into the case by the 
défendant on cross-examination, we think the subséquent admission, 
on redirect examination, of a further explanation of what the de- 
fendant had himself introduced into the case, was well within the 
discrétion of the trial judge. 
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[4] The sixth, seventh, eighth, and ninth concem the admission in 
évidence of the books of the shoe company, the explanatory testimony 
of accountants who had examined them, and statements as to the 
financial condition of the company, made to crédit companies, and of 
which Levinson had knowledge. We think the varions offers were 
pertinent and helpful aids in determining the real issue in the cause, 
namely, whether Levinson had really loaned his money to the com- 
pany, or paid it to the company in purchase of its stock. 

[5] The tenth assignment of error raises the question which has 
been argued with deep earnestness and marked ability by the defend- 
ant's counsel. It is alleged to involve a situation where a man has 
in good faith submitted his claim to compétent counsel and foUowed 
his advice, and is now convicted of a crime by reason of following such 
advice. Were the situation as above stated, a court might well pause 
before sustaining a sentence upon a défendant. But, when the facts 
of this case and the real issue are clearly grasped, it will be seen no 
such situation as above exists. 

In the first place, the statute provides : 

"A person shall be pimished by imprisoninent, for a p^riod not to exceed 
two years, upon conviction of the offense of liaving knowingly and fraudu- 
lently * » * presented under oath any false elaim or proofs against the 
estate of a banlîrupt." Comp. St. § 9613. 

Applying that statute to the présent case, the issue was: Did the 
défendant présent a claim for money loaned to the bankrupt, which 
he knew was false and fraudulent? Had he loaned his money to the 
company? If he had not, a claim presented for loaned money was 
false and fraudulent, and the présentation of such unfounded false 
claim was, by the statute, made a crime. Whether the défendant 
loaned the company money was a fact, and the défendant, and he 
alone, knew whether he had in fact loaned the money to the company. 
He says he loaned it, but the jury has found he did not, and conse- 
quently that, when he testified he had loaned his money to the com- 
pany, he was not telling the truth. When, therefore, the défendant 
went to counsel, and told counsel, as he no doubt did, that he had 
loaned his money to the company, he had not, as the point quoted be- 
low assumes, "fully and in good faith laid the facts in regard to his 
claim against the Saunders Shoe Company before his counsel." This 
phase of the case the court below called to the attention of the jury 
in thèse words : 

"Was he acquaintod and familiar with the state of the bankrupt's accounts, 
and did he know his own relations to the company as debtor or créditer, wliat- 
ever his relations may hâve been in that respect? If he did, and he knew 
how he stood, what his relations were, wliether debtor or créditer, and what 
the State of his aeeonnts with the coi-poration was, he should be held ac- 
eountable and responsible for his statement presented, although he sought 
aud obtained advice of counsel, as was testified ; in other words, if he se- 
cured the advice of counsel simply as a subterfuge, or for excuse for pre- 
senting a claim which he knew or believed to be unfounded, lie would not 
be excused. Ilowever, it, ou tlie other hand, he was honestly in doubt as 
to the justice of his claim, belleving in good faith he might hâve such claim, 
based upon the true circumstances of his business relations with the cor- 
poration, and he sought the advice of counsel, disclosing honestly and fully 
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tlie real and tnie facts con(»rnliijr liis daim to his lawyor, and who, aftor 
coiisultliifr wltli him, advised the défendant to tlie effeet tliat lils claim was 
just and les;al, and therenpon his counsel, in aceordance with tlio information 
lie had just reeeived from liis cliont, I^evinson, prepared tlie, saine, as you 
hâve it before you in this bill of indictment, it could iiot be said that tlie 
défendant kiiowlngly presented, nnder oath, a false olaini, and lie sliould 
iiot be c-onvieted." 

It will thus be seen that the court was not in error in refusing the 
point of the défendant printed in the margin/ which was a request 
for binding instructions. The point assumes that the undisputed tes- 
timony was that "the défendant had fully and in good faith laid the 
facts" before his counseî, when facts and the verdict of the jury show 
that this is just what he did not do. He falsely represented to coun- 
seî that he had loaned money to the company, when in fact he had not, 
and consequently the assumption of facts in this point was not in 
accord with the proofs and the actual facts. 

In substance, the errors alleged in the tenth, eleventh, and twelfth 
assignments are the court erred in refusing to give binding instruc- 
tions for the défendant. In view of the proofs, we fail, to see how the 
court could hâve properly refused to submit the case to the jury. 
Seeing that it has thus determined the basic question of fraud against 
the défendant, we see no reason, under the proofs, why their ver- 
dict should not be followed by judgment and the sentence imposed. 

1 "The undisputed testimony being that the défendant had fully and in 
g:ood falth laid the facts In regard to his elalm against the Saunders Slioe 
Corporation before his counsel, and that upon thera he was advised, as a 
matter of law, that the written claim whieh ho swore to and flled against 
the corporation was a valid claim, and that ail of the statements contained 
therein were the truth and could be properly sworn to, and that he, aeting 
on this advice, did swear to the said claim, believing that he had been eor- 
rectly advised, he is not guilty of any of the offenses charged in the indict- 
ment, and the jury are directed to acquit him." 
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TONGUE & YBLLOWSTONE RIVER IRR. DIST. et al. v. JORDAN.» 
(Cil-cuit Court o£ Appeals, Ninth Circuit. February 24, 1920.) 

No. 3323. 

1. Wateks and watee courses ©=228%, New, vol. lOA Key-No. Séries — 

WhERE IBRIOATION SYSTEM WAS 80LD FOR BONDS REQUIBINO VAIIDATION 
BT COURT, DATE OF SALE WAS DATE OF DBCREB OR VALIDATION. 

Wliere a contract for the sale of an irrigation System to an irrigation 
district, providing for conveyance and payment on or before February 
25, 1915, also gave the district an option to pay in its bomls; requiring ap- 
proval and validation by the court, wbich was net obt;:..,';! uiitil June 
30, 1915, the date of the decree of validation was proiJerly itgarded as the 
true date of the sale. 

2. Watebs AND WATER COURSES <g=322S%, New, vol. lOA Key-No. Séries — JIak- 

ING OF KEPAIHS TO IRRIGATION SYSTEM COKSTRUED AS CONDITIONS SUBSE- 
QUENT AND NOT CONDITIONS PRECEDENT TO SALE OF SYSTEM. 

Wbere a contract for the sale of an irrigation System required the 
seller to make speoified repairs and enlargements, and provided that If 
tliey were not coiupletcd on or before May 15 th the buyer might retaln 
a suflicient amount of the purchase price until the work was corapleted, 
and that this might be donc after the close of the irrigating season, the 
making of the repairs and enlargements were conditions subséquent, and 
not conditions précèdent, to the takiug effect of the sale and purchase. 

3. Watebs and wateb courses <ê=>228%, New, vol. lOA Key-No. Séries — Con- 

tract OF SALE OF IRRIGATION SYSTEM CONSTRUED AS NOT REQUIRING EN- 
LABGKMENT TO CARRY QUANTITY OF WATEB SOLD. 

A contract of sale of an irrigation System, together wlth a water right 
of 7,500 ralners' inches of water, whlch required the seller to make specl- 
fled lepairs and enlargements, did not require such an enlargement as 
would permit 7,500 miners' inches of water to pass through the System, 
especially where a lease from the seller to the buyer required tlie Sys- 
tem to be pfaced in such repair that 4,000 inches could be distrilnited. 

4. Watebs and water courses <g=3228%, New, vol. lOA Key-No. Séries — Un- 

DEB contract FOR SALE OF IRRIGATION SYSTEM PAYABLE IN BONDS, SELLEB 
ENTITLED TO INTERE8T FROM DATE OF SALE. 

Where a contract of sale of an Irrigation System eontalned, an option, 
which the buyer exerclsed, to pay the purchase prioe In Its own bonds at 
par value and acerued Interest, and there was a delay in completing the 
contract, the seller was entitled to interest from the date the sale be- 
came effective, but could not be permitted to retain any of the net revenue 
received by hlm after that time. 

Appeal from the District Court of the United States for the Dis- 
trict of Montana; George M. Bourquin, Judge. 

Suit by William B, Jordan against the Tongue & Yellowstone River 
Irrigation District and others. From the decree, défendants appeal. 
Affirmed. 

Loud & Leavitt, of Miles City, Mont., and C. A. Spaulding, of Hel- 
ena, Mont., for appellants. 

Sharpless Walker, of Miles City, Mont., and O'Brien, Young, Stone 
& Horn, of St. Paul, Minn., for appellee. 

Before ROSS, MORROW, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. This suit was brought in 1918 for the re- 
scission of a contract entered into November 4, 1914, by which the 

€=jFor other cases aee same topic & KEy-NUMBBR in aU Key-Numbered Dlgests & Indexe» 
•Rehearlng denied May 17, 1920. 
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présent appellee (complainant below) agreed to sell to the appellant 
irrigation district a certain dam situated in the Tongue river dam site, 
canal, and irrigation System, and right of way for the same, together 
with a water right of 7,500 miners' inches of the waters of the river, 
then owned by him, for the sum of $195,000, payable in cash, or, at 
the option of the district, in its bonds in that amount. The contract 
provided, among other things, that upon the payment of the purchase 
price to Jordan, or the delivery to him of the 6 per cent, coupon bonds 
of the district specified and provided for in the contract, on or before 
February 25, 1915, Jordan would convey the property to the district 
by proper deed or deeds, and it also contained, among others, the fol- 
lowing provisions and conditions : 

"It Is hereby mutually understood and agreed that at thls time the 
dam, headgates, flumes, and also the canal are not in a good state of re- 
pair, and it is therefore covenanted and agreed by the party of the flrst part 
[Jordan] to and with the party of the second part [the irrigation district] 
that the sald dam shall he placed in a good state of repair by the party of 
the first part by fac-ing the front thereof with new five-inch plank facing, 
and thS; replacing upon said dam of any and ail rails that hâve been dis- 
placed or loosened therefrom, and shall make any other minor repairs, so 
as to place the dam in a good state of repair. It is further understood and 
agreed by and between the parties hereto that the party of the first part 
will complète the reinforced concrète wall and will complète the building 
of the reinforced concrète headgates in a good, substantial, and workman- 
like manner, and that he will in addition thereto clean out and widen the 
canal in division I of said irrigation district, so that the said canal shall 
be 16 feet wide at the bottoni at the upper end of said division, with a 
slope of one to one, and whieh shall gradually docrease in width through 
said division, so as to be 14 feet in wjdth at the commencement of divi- 
sion II" 

— with further provisions regarding the cleaning out and width of 
the canal, and concerning the height of the banks on its lower side. 
The contract further provided that ail flumes on the canal should 
be placed in a good state of repair, and where beyond repair should 
be replaced with new flumes of sufficient carrying capacity to carry ail 
t)l the water required at the point in the canal where such structures 
were located. It also provided that the party of the first part should 
eut and remove ail trees and brush which would otherwise interfère 
with the flow of the waters in the canal, and that in; the event there 
were "any high places" in the canal, which interfered with the flow 
of thç water, such high places should be removed by the party 
of the first part; "it being the intention that the party of the first 
part will turn over to the party of the second [îart the dam, canal, and 
ail structures in a first-class state of repair." The contract further 
provided that, where the siphon across Pumpkin creek was exposed 
to ice, and drift, the siphon should be protected therefrom by placing 
a layer of concrète seven inches in thickness upon the top thereof, and 
that the repairs provided for should be prosecuted with such due 
diligence as the physical conditions permitted, and that in the event 
the repair work provided for could not be completed on or before 
May 15, 1915, the party of the second part might retain a suiificient 
amount of the purchase price, or a sufficient number of the bonds. 
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necessary to complète the work until such work should be completed, 
which the contract provided might be completed after the close of the 
irrigating season of 1915, stated to be September 1, 1915, and before 
the commencement of the irrigating season of 1916 on May 15, 1916. 

The contract also contained provisions regarding the ratification of 
the purchase of the property by the owners of the lands within the 
district, and the issuance of the bonds of the district in payment of 
the property, and for the validation of the proceedings by a court 
of the State; that in considération of the conveyance of the property 
in a good state of repair, as therein specified, the district would pay 
therefor the purchase price in money or in bonds of the district issued 
in pursuance of the laws of the state ; and that in the event such pay- 
ment be made in bonds the same should be received by the seller at 
par value and accrued interest at the time of delivery. The contract 
concluded with the provision that ail the repair work provided for 
and ail changes in and about the dam and headgates should be donc 
and performed and finished under the direction and subject to the 
approval of the board of commissioners of the district, which ap- 
proval should be reported to the seller. 

The bill alleged in substance that upon the exécution of the contract 
the board of commissioners of the district by proper resolution au- 
thorized and directed the issuance of the bonds thereof in question, for 
the purpose of paying for the property, fixing the date thereof as of 
January 1, 1915, and also fixing the numbers, dénominations, and ma- 
turity thereof, and the rate of interest thereon, and directing the 
levy of a spécial tax as provided by the Montana law on ail of the 
lands in the district sufficient in amount to pay both the principal and 
interest of the bonds, and forthwith caused the commencement of 
proceedings in the proper court of the state for the ratification and 
confirmation of ail of the proceedings, resulting in a decree approving 
and confirming them on June 30, 1915. 

The bill alleged that, while the suit for the confirmation of the pro- 
ceedings was pending and undetermined in the state court, the com- 
plainant leased the property to the district for the irrigating season 
of 1915 at a certain rental ; the lease reciting that it was made be- 
cause the lessor was unable by reason of ill health to undertake the 
management of the System during that time. It contained provisions 
to the efifect that the lessor would accept the promissory notes of the 
lessees and landowners in payment of the rental of water furnished 
during the irrigation season of 1915, and that the lessor should im- 
mediately cause the canal, headgates, flumes, and other structures to 
be placed in such a state of repair that 4,000 or more miners' inches 
of water could be diverted from the river and distributed through 
the canal to the landowners of the district for irrigation purposes be- 
fore May 10, 1915, unless the work should be unavoidably delayed by 
bad weather, in which event the repairs should be completed at the 
earliest possible date. The lease was extended to and made to em- 
brace the opérations of the System during the irrigating season of 
1916, and the case shows that during the season of 1917 it was operat- 
ed by a receiver appointed by a court of the state in which the 
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property is situate, in a suit brought therein for that purpose by the 
irrigation district and others. 

The bill further alleged that immediately iipon the confirmation 
of the contract and proposed bond issue the district through its com- 
missioners issued the bonds in question in accordance vvith the law 
o£ the state, whereupon the complainant demanded the acceptance of 
the conveyance of the property he had theretofore executed and the 
delivery to him in payment therefor of the bonds in question, less 
such amount thereof as the commissioners should deem necessary to 
withhold as security for the completion of the repairs of the irri- 
gation System, as specified in the contract, ail of which the district 
ref used to do ; that while engaged in making the repairs required of 
him by the contract the complainant frequently requested and de- 
manded that the district supervise such work, so that as each part of 
it was completed in accordance with the contract the same might be 
approved, ail of which the district refused, with the resuit that large 
parts of the work which had been done in accordance with the terms 
of the contract were left exposed to the wear and tear of use and 
injuries from storms and ice, whereupon the district refused to ac- 
cept such work and demanded that it be done over again ; that the 
complainant exercised every effort to complète the repairs in accord- 
ance with the requirements of the contract, always having in bis em- 
ploy for that purpose a compétent engineer to direct and supervise 
the work, and that the complainant finished ail of such repairs as re- 
quired by the contract, with the exception of a certain specified flume, 
for which the engineer was unable to procure the necessary material, 
which delay was intended and expected to be overcome before the 
commncement of the next irrigating season, the cost of completing 
which, while negligible, the complainant conceded the right of the dis- 
trict to retain a sufficient sum from the purchase price to cover such 
expense. 

The answer of the district and its commissioners also set up the 
contract between the parties, alleged a failure of performance there- 
of on the part of the complainant, and the readiness of the district 
to perform, and by cross-bill asked that spécifie performance of the 
contract be decreed, and while specifically denying varions of the 
allégations of the bill, expressly admitted the issuance of the bonds, 
the possession of them by the défendants, and further admitted: 

"That tliey liave informod plaiiitiff tbat before Ihey will deliver the bonds 
of sald district to rhe plalutitï iii payment of sald water right, irrigation 
plant, etc., they will remove and detach from said bonds the (coupons repre- 
senting ail interest up to the time of delivery. Défendants admit that the 
plaintifif bas prior to the briuging of this action demanded a cancellation 
or reseission of said contract of November 4, 1914, and that the défend- 
ants hâve refused to consent to such cancellation or reseission of said con- 
tract." 

Upon considération of the évidence introduced the court held the 
complainant entitled to a rescission of the contract, and the défendant 
not entitled to a spécifie performance thereof, whereupon it is stated 
by the court the complainant— 
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"iiow waives his right to rescind and coiiscnts to «pecific iierforniance with 
iillowiiuce to the défendant to complète i-e]>riii's or (and) euial excination. 
Défendant deniands likewise. Tliey disagree in the matter of interest on 
tlie bonds aud In the amount of allowance." 

The parties thus conseiiting to spécifie performance, with allow- 
ance to the défendant to complète the repairs and excavation, and 
disagreeing as to the amount of such allowance and as to the interest 
due on the bonds, it is obvions that it remained for the court to dé- 
termine those questions from the évidence. The main contention on 
behalf of the appellants is that the court below modified and changed 
the contract, and as so modified and changed decreed its spécifie per- 
formance, which it was without power to do. 

[1] In the first place, we do not understand that the court under- 
took to make a new contract for the parties (which, of course, it could 
not do), but only to construe it in the light of their acts undcr and 
in pursuance of it, as shown by the évidence. It held in efi^ect that the 
contract provided for the sale and conveyance of the property to the 
irrigation district, provided that the purchase be ratified by the land- 
owners within the district in conformity to the law of the state, upon 
the payment of the i)urchase price in cash or in the bonds of the 
district ec|ual in amount to the price designated, on or before Febrti- 
ary 25, 1915, but that inasmuch as the law of the state required such 
bonds to be approved and validated by decree of a specified court 
of the state, and as the irrigation district exercised its option to 
pay in such bonds instead of cash, it held and decreed the true date 
of the sale provided by the contract to be the date of the decree vali- 
dating the bonds, to wit, June 30, 1915. In so holding and decreeing we 
perceive no error. 

[2] We are unable to sustain the contentions of the appellants that 
the provisions of the contract requiring the s])ecified repairs and en- 
largements of the capacity of the canal by the appellee were conditions 
précèdent to the taking effect of the sale and purchase. That they 
were conditions subséquent is clearly shown, in our opinion, by the 
express déclaration of the contract that the repairs provided for 
should be prosecuted with such due diligence as the physical condi- 
tions permitted, and that in the event the repair work provided for 
could not be completed on or before May 15, 1915, the party of the 
second part (the irrigation district) might retain a sufficient amount 
of the purchase price, or a sufficient number of the bonds, necessary 
to complète the work, until such work should be comjjleted, which the 
contract provided might be after the close of the irrigating season 
of 1915, stated to be September 1, 1915, and before the commencement 
of the irrigating season of 1916, on May 15, 1916. 

[3] The objection on the part of the appellants that the appellee 
did not so enlarge the siphon, headgates, or fiâmes as to permit to pass 
through them the entire 7,500 miners' inchcs of the vi'aters of the 
river, is, we think, well answered by the court below in saying that 
there is no provision of the contract requiring such an enlargement 
by the appellee; the court, however, finding that the headgates were 
by him completed, the flumes repaired, and the siphon overlaid with 
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concrète as required of him. That the construction so placed upon 
the contract respecting the headgates, siphon, and flume was in ac- 
cordance with the understanding of the irrigation district, would seem 
to be quite clearly shovvn by that provision of the lease made by the 
appellee to the district providing that the lessor (Jordan) should im- 
mediately cause the canal, headgates, flumes, and other structures to 
be placed in such a state of repair that 4,000 or more miners' inches of 
water could be diverted from the river and distributed from the canal 
to the landowners of the district for irrigation purposes before May 
10, 1915, unless the work should be unavoidably delayed by bad 
weather, in which event the repairs should be completed at the earliest 
possible date. Yet the witness Shambo, who was chairman of the 
board of commissioners at the time of the making of the contract, as 
well as at the time of giving his testimony, declared the position of the 
défendants to be: 

"That the contract requires a canal and headsate and flume and System 
which will take from the Tongue river 7,500 inches of water, and that the 
lower canal niust be wideued and extended, so as to carry that water ready 
to Irrigate 9,704 acres of land, and that until that is doue we will do 
nothing." 

The parties having expressly consented to the entry of a decree 
for the spécifie performance of the contract, with a sufficient allow- 
ance to the défendants with which to complète the repairs and exca- 
vations required of the complainant by it, and the évidence showing, 
and the court finding the fact to be, that $25,000 was a sufficient al- 
lowance to be made the défendants for those purposes, in our opinion 
it was rightly decreed that there be deducted and retained that amount 
by the défendants from the purchase price of the property. Indeed, 
the appellants, in assigning the reason for one of the assignments oi 
error, expressly stated: 

"That the défendants, under the pleadings and the évidence produced, 
were entitled to retaln bondsi in the sum of $25,000, which is equal to the 
amount which will be required to complète the improvements upon the said 
plant required by the provisions of said contract" 

[4] The real remaining question involved, as we think, is whether 
the balance of the purchase price should bear interest from the date 
the sale and purchase became effective, to wit, June 30, 1915. The trial 
court by its decree held the affirmative of that proposition, by its 
decree providing, however, for the return by the complainant of ail 
subséquent receipts by him for the water by appropriate déductions 
from interest coupons prior to the delivery by the appellants of 
the bonds. 

We agrée with the court below that the seller was entitled to in- 
terest from the time the sale and purchase became effective. If, in 
exercising its option, the purchaser had elected to pay in cash, instead 
of bonds, and had refused to pay the money at the time required by 
the contract, surely the seller would hâve been as much entitled to 
judgment for interest from that date on the purchase price as to judg- 
ment for the principal sum. Precisely the same rule should appl)' 
regarding the bonds in which the purchaser elected to pay, instead of 
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monty, to which may be added that it is expressly provided în the 
contract that, in the event payment for the property be made in bonds, 
they should be received by the seller at par value and accrued inter- 
est to the time of their delivery. 

"Where there Is delay In completlon of the contract, compensation may 
be made to one or the other of the parties by meana of the rents and profits, 
and interest on the prlce. The gênerai rule Is to adjust the rights of the 
parties, so as to give to eaeh as nearly aa possible what he would hâve 
received, If the contract had been performed according to its terms." 36 
Cyc. 754. 

It hardly needs to be said that the seller could not be equitably 
permitted to retain any of the net revenue received by him after the 
time that the sale and purchase became effective, and at the same 
time be entitled to interest on the purchase priée of the property. We 
are of the opinion that the court below v/as right in providing by its 
decree for the detaching from the bonds required to be delivered in 
payment for the property a sufïicient number of the coupons thereof 
first maturing to equal the sum of $25,000, for the completion of the 
repairs and improvements of the plant referred to, and to cover the 
net sum received by the seller of the property for the use of the water 
by the landowners subséquent to June 30, 1915. 

Finding no error for which the decree should be reversed or modi- 
fied, it is hereby afïirmed. 
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BOSTON ELEVATED RT. CO. v. CHESBROUGH (two cases), 

(Circuit Court of Appeals, First Circuit February 20, 1920.) 

Nos. 1427-1429. 

L Shippinq <S=»58(3) — Owneb entitled to damages fob time steamee Was 

OUI OF commission due to CHAETEBEB'S NEGLIGENCE. 

Where a ship was chartered to a company for vi'hom she had been car- 
rying coal while under charter to another, and during the charter was ont 
of commission from repairs made uecessary by the company's négli- 
gence, though It was not shown whether the damages occurred before or 
during charter, and the charterer deducted for the time vessel was out 
of commission, the owner can recover the amount deducted, not as freight 
unlawfully deducted, but as damages for loss occasioned by the com- 
pany's négligence. 
2. Shipping <S=358(3) — Owner entiti,ed to damages roB time steameb wab out 

OF commission due to KESPONDENT'S NEGLIGENCE. 

Where a steamer was damaged by charterer's négligence, and was out 
of commission, during a subséquent charter party between the same par- 
ties, for purpose of repalrlng suoh damages, and charterer deducted for 
the time out of commission from the freight money, held, that the owner 
may recover damages for the time out of commission, caused by respond- 
ent's négligence, but cannot recover money wlthheld as part of the freight 
charged. 
8. Shipping <S=»49(3) — Chaktee pabtt eequibes déduction foe loss of 
time to be made from minimum yeaelt tonnage. 

Under a charter party providing that certain déductions for loss ot 
time by the vessel mlght be made by deductlng the average tonnage for 
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sufli (lays from the minimum yearly tonnnge on Ayhicli freight should bp 
paid, etc., heUl, that snoh déductions sliould be made t'rom the minimum 
yearly tonnage, althougli the vessel actually cari-ied a greater tonnage. 

4. SiiiPPiïva «S^slTS — Charter party making owner not i.iabwc fou demub- 

RAGE DURING STRIKE PREVENTH DEDUCTIONS EBOM FliEKillT ÏIONEY. 

Under a charter jiarty mailing tlie owner not liablo for demurrage 
due to strilces on board the vessel, the charterer cannot malce déduc- 
tions from the frelglit money for days the vessel was out of commission 
due to such stril;es. 

5. SiiiPPiNO G=>51 — Refusai to comply witii renevved ciiarteb party not 

JUSTIFIEW. 

An owner's refusai to coniply witii the l'enewal of a second charter 
party is not justified by the eharterer's unauthoiized déductions from 
freight money earned under the first charter jjarty hetween the same par- 
ties, vi'here ail tlie oliarterer's déductions under the second charter party 
were properiy made. 

Brown, District Judge, dissenthig. 

Appeals from the District Court of the United States for the Dis- 
trict of Massachusetts ; James M. Mortoii, Jr., Judge. 

Libel by Fremont |B. Chesbrough against the Boston Elevated 
Railway Company, with cross-Hbel by the Boston Elevated Railway 
Company against Fremont B. Chesbrough. From a decree for Hbel- 
ant in the first proceeding, both parties appeal, and the Hbelant appeals 
from an adverse decree in the second proceeding. Decree in first 
proceeding affirmed, as modified, and decree in second proceeding re- 
versed and remanded. 

See, also, 250 Fed. 922. 

Rupert L. Mapplebeck, of Boston, Mass. (Gaston, Snow, Salton- 
stall & Hunt, of Boston, Mass., on the brief), for Boston Elevated 
Ry. Co. 

G. Philip Wardner, of Boston, Mass., for Chesbrough. 

Before BINGHAM and JOHNSON, Circuit Judges, and BROWN, 
District Judge. 

BINGFIAM, Circuit Judge. Nos. 1427 and 1428 are cross-appeals 
from a decree of the United States District Court for Massachusetts 
in a libel in personam brought by Fremont B. Chesbrough against the 
Boston Elevated Railway Company to recover (1) a balance due it 
as charter money for the use of the steamer Kennebec, and (2) dam- 
ages for injuries to the steamer's tank top and other structural work 
alleged to hâve been caused by the respondent's négligence v^'hile dis- 
charging coal from the vessel's hold. 

No. 1429 is an appeal from a decree of that court in a cross-libel 
in personam brought by the Boston Elevated Railway Company 
against Fremont B. Chesbrough to recover damages for an alleged 
breach of a second charter party due to withdrawing the steamer 
from the service of the charterer. 

In the first proceeding a decree was entered in the District Court in 
favor of the libelant for $25,954.25. From this, decree the libelant 
appeals, claiming that the amount awarded him was too small, and 

^s^Por other cases see same topic & KBY-NUMBER in aU Key-Numberei Digests & Indexes 
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the respondent appeals, claiming that nothing should hâve been 
awarded the Hbelant, or, in any event, that the sum awarded was too 
great. In the cross-Hbel the Elevated Company appeals on the 
ground that the withdrawal of the ship was without justification. 

The Kennebec was built on the Great Lakes in 1901 and came to the 
coast in 1904. She was owned by Chesbrough and had an average 
cargo capacity for coal of 3,400 gross tons. From 1904 to May 31, 
1906, she was chartered to Jewett, Bigelow & Brooks and was ex- 
clusively engaged in carrying coal to Boston consigned to the Elevated 
Company. In April, 1907, she was chartered directly to the Elevated 
Company, for a period of one year from June 1, 1907, to carry coal 
between Boston and ports north of Cape Hatteras. In March, 1908, 
a second charter party was made, between the same parties and having 
the same provisions, for a period of 2 years from June 1, 1908, to 
June 1, 1910, with an option to the charterer to extend the contract 
for two or three years. Under both charter parties the Elevated Com- 
pany was to discharge the cargo free of expense to the steamer, and 
in fact discharged her at Lincoln Wharf from the time she came to 
the coast in 1904 to June, 1910. 

According to the provisions of the two charter parties the steamer 
was chartered to the Elevated Company for successive voyages be- 
tween the above-named ports. The owner agreed that the vessel 
should be tight, staunch, strong, and in every way fitted for the voy- 
ages, would receive on board the contemplated cargoes, and should 
be in condition to transport coal as c^uickly as she did for the yeat 
ending May 31, 1906. The Elevated Company, on its part, agreed to 
furnish the vessel with a full cargo of coal each voyage, and pay for 
the use of the vessel during the voyages the sum of 70 cents for each 
ton of coal of 2,240 pounds actually transported in her from ports 
above named to Boston, delivered alongside wharf, and was to bear the 
expense of loading and discharging the cargo, while the owner of the 
steamer was to pay the trimming charges. Section 3 of the contract 
provides for 3 lay days for loading and three for discharging the 
vessel, but subject to a strike clause relieving the Elevated Company 
from demurrage if prevented from loading by strikes either at the 
mines or on the railroads, or any cause beyond its control. Section 
5 contains gênerai provisions relieving the Elevated Company from 
accountability in case it was unable to furnish the coal by reason of 
strikes or other causes beyond its control. Section 4 contemplâtes 
the possibility of strikes on board the steamer and provides that the 
steamer or owner is not to be held for demurrage in case of such a 
strike not under the control of the owner. Section 6 is also made in 
contemplation of strikes, and permits the owner, in case of a strike 
lasting 3 days or more and interfering with loading, to postpone the 
charter and load elsewhere until notified by the; Elevated Company 
that it is again ready to furnish cargo, and apparently provides that 
if the owner, under such circumstances, does not seek cargo else- 
where, but permits the vessel to lie in the harbor more than 3 consécu- 
tive days, the Elevated Company shall be allowed a rebate for each 
day 80 lost in excess of 3 days equal to 70 cents per ton for the average 
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tonnage transported per day by the vessel for the year ending May 
31, 1^)6. Section 7 of the contract reads: 

"ïhe party of the second part covenants to pay In any event seventy cents a 
ton for at least one hundred and eiglit thousand (108.000) gross tons, except 
as hereln provided, in case the vessel be at any tinie ont of commission. 

"If a less amount than one hundred and eight thousand (108,000) gross 
tons is in faet transported (except as otherwise hereiu provided) the rate paid 
per ton is to be so increased that the total amount of money received by the 
vessel shall equal the amount the said vessel would reçoive for one hundred 
and eight thousand (10«,000) gross tons transported at seventy cents per ton 
(less the amount the vessel pays at port of loading as trimming charges, viz. 
seven cents [7] per ton), if the vessel is in commission the entire year. 

"If the vessel is not in commission the entire year because. of fault of the 
party of the flrst part (not herein otherwise provided for) or if there be a 
loss of tlme or of use of the vessel through deficiency of nien or stores, flre, 
damage, or need of repairs, preventing the running of the vessel for more than 
twenty-four running hours, the average tonnage transported per day by the 
vessel during the year ending May 31, 1906, multiplied by the number of days 
the vessel is prevented from rùnning, as herein stipulated, is to be deducted 
froin the one hundred and eight thousand (1<>8,000) gross tons for which the 
party of the second part shall pay. i 

"The party of the second part shall in no event pay for more than one 
hundred and eight thousan4(lpS,000) gross tons, even if a larger number than 
that be in fact transported." 

By section 9 the Elevated Company agreed to furnish coal for the 
vessel's use out of the coal transported and at the same price it .paid 
for it. The charter containsother provisions, but it is not apparent 
that any of them are material in the considération of thèse cases. 

Between January 21 and January 31, 1908, the vessel was out ot 
commission 7 days having its hold beams, stanchions and hatch 
coamings repaired. 

Between October 18, 1907, and November 23, 1907, the vessel was 
out of commission 33 days by reasbn of a gênerai strike of marine 
engineers afïecting her crew. 

In the first year (1908-1909) of the second charter party the vessel 
was out of commission 27 days, a part of which loss of time, to wit, 
271 hours and 55 minutes, in April, 1909, was due to repairs on the 
vessel's tank top. 

In the second year (1909-1910) of the second charter party the 
vessel was out of commission lô'^/is days, due to repairs. 

Acting under section 7 of the charter party the Elevated Company, 
in Computing the freight due the libelant in each of the three years, 
deducted from 108,0(X) tons a certain number of tons, estimated as 
directed in that section, on account of the vessel being out of commis- 
sion, and paid the freight thus found due, claiming that it had the 
right to make déductions not only as to the time the vessel was out of 
commission due to the strike, but as to the other periods when she was 
out of commission. The owner objected to ail the déductions, claim- 
ing (1) that the time the vessel was out of commission on account of 
repairs to the hold beams, stanchions, and hatch coamings and to the 
tank top was due to the négligence of the company in the opération 
of its unloading plant or diggers, and (2) that under the provisions of 
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the charter party it had no right to deduct for loss of tinie due to a 
strike on board the vesseL 

As to the 7 days between January 21 and January 31, 1908, when 
the vessel was out of commission during the first charter party for 
repairs to the hold beams, stanchions, and hatch coamings, the District 
Court found that the loss of time for thèse repairs, to the extent of at 
least 2 or 3 days, was occasioned by the company's neghgence in 
operating its discharging apparatus ; that to that extent the déduc- 
tion was not justified and decreed that the libelant should recover the 
sum of $517.33, with interest from the Ist day of June, 1908, to the 
date of the decree, June 23, 1919, in the sum of $343.42. 

As to this portion of the decree the respondent contends that there 
was no évidence from which the court below was warranted in finding 
that any of the repairs made during this period were due to its négli- 
gent conduct in the opération of its discharging apparatus. The libel- 
ant, on the other hand, contends not only that there was évidence 
showing that the repairs to the extent covered by the 2 or 3 days allow- 
ed by the court were necessitated by the respondent's négligence in 
handling its discharging apparatus, but that ail the repairs made dur- 
ing the 7 days were necessitated by the respondent's négligent con- 
duct. 

[1] After an examination of the évidence we are satisfied that the 
court below, in its conclusion as to the matter now under considération, 
was right, and that he was warranted in finding that the respondent, 
through négligence in handling its discharging apparatus, damaged 
the hold beams, stanchions, and hatch coamings; and we are not 
satisfied that the repairs made during the balance of the 7 days in 
excess of the 2 or 3 days were not due to ordinary wear and tear 
rather than to the négligent conduct of the respondent. But, notwith- 
standing this, we think that the respondent, under the terms of the 
charter party, was entitled to deduct from the freight money earned 
during the year 1907-1908 the whole 7 days the vessel was out of 
commission during that year, and that the libelant should be remit- 
ted to his right in tort to recover the damages he sustained to the 
hold beams, stanchions, and hatch coamings because of respondent's 
négligence, including those he sustained by reason of loss of time for 
repairs during the 2 or 3 days. The damage occasioned the hold 
beams, stanchions, etc., by the respondent's négligence occurred after 
the vessel came to the coast in 1904, and between that time and 
January 21, 1908. From the time she came to the coast in 1904 to 
June 1, 1907, the vessel was under charter to Jewett, Bigelow & 
Brooks, and from June 1, 1907, to January 21, 1908, to the respondent. 
Although the damage in question was occasioned by the respondent's 
négligence, it does not appear but that it ail happened while the vessel 
was under charter to Jewett, Bigelow & Brooks. If any of it was 
incurred from June 1, 1907, to January 21, 1908, the évidence does 
not show how much was then sustained. If none of the damage oc- 
curred between the last-named dates and under the first charter 
party, the négligence occasioning it was not the breach of a contractual 
obligation of the respondent to use due care, but of a duty imposed by 
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law;due to the relat.ionship of the parties. Therefore, while the libel- 
ant's right of recovery as for breach of contract is on the facts doubt- 
ful, his right as for the breach of an imposed duty is plain. it is 
for this reason that we think the Hbelant's right of recovery as to this 
matter is in tort and, that the déduction for loss of time while thèse 
repairs were being made under the tîrst charter vvas proper. The 
évidence discloses that the parties adjusted the damages for the cost 
of the repairs but not for the loss of time. That the damages settled 
for were thus Hmited is shown by Exhibits 26 and 27 . We see no 
reason, therefore, why the libelant should not recover the sum of 
$517.33 and interest, not as freight money unlawfully withheld, but 
as damages sufïered by reason of the respondent's négligent conduct. 

[2] As to the 27 days in the first year of the second charter party, 
during which the vessel was out of commission for repairs, the court 
below found that between 11 and 12 days, or 271 hours and 55 min- 
utes, of this time was required for repairs to the tank top and that 
the damage to the tank top was caused by the négligence of the re- 
spondent's employés in discharging the vessel early in the year 1908; 
that dowq to February, 1908, the tank top was in fair operating con- 
dition, but that between February and June there was a great change 
for the worse, and that this change was so rai)id and extensive as to 
show that it was due to the improper and négligent handling of the 
digger buckets by the respondent's crew. In the spring of 1908 the 
Elevated Company changed from a two-men control of the operating 
levers in the discharging towers to a one-man control. During this 
period, also, there was a strike at the respondent's discharging plant 
and it was operating its diggers with green men unaccustomed to the 
work. Thèse facts go far to show the cause of the rapid and extensive 
damage donc to the tank top at this time. 

The amount of the damage to the tank top thus found by the court 
to hâve been inflicted, having been agreed upon by the parties at $3,000, 
it was decreed that the libelant recover that sum, together with in- 
terest to the date of the decree, amounting to $1,675.26. 

The respondent's contention as to this matter also is that there was 
no évidence warranting the finding of négligence. We are, however, 
satisfied that there was ample évidence to support it, and that the 
damage to the tank top occurred in the spring of 1908, during the 
first charter party, and was due to respondent's négligence. 

Having found that between 11 and 12 days of the 27 days during 
which the steamer was out of commission (1908-1909) was required 
for repairs to the tank top and that thèse repairs were occasioned by 
the négligence of the respondent, the court below held that the re- 
spondent was not entitled to make déductions from the freight on that 
account. But our view of this, as in regard to the loss of time occa- 
sioned by repairs to the stanchibns, etc., is that the resjwndent was 
entitled to deduct this loss of time from the freight money earned 
the first year of the second charter party and that the libelant is 
entitled to recover the sum hereàfter allowed of $2,435.36 and interest 
thereon from the Ist day of June, 1909, to the date of the decree, 
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June 23, 1919, as a part of his damages due to the injiiry to the tank 
top, and, if necessary, may amend his libel for this purpose. 

The reason why this sum of $2,435.36 and interest is not recover- 
able as a part of the freight money and was properly deducted from 
the sum due as freight at the end of the year 190<S-1909, is that the 
loss of time, upon which thèse figures are based, was not occasioned 
by the respondent's breach of an)- obligation assumed by it under the 
second charter party, but was occasioned either by the breach of an 
obligation arising out of the first charter party or the violation of a 
duty imposed by law due to the relationship of the parties during the 
existence of the first charter party. 

[3] As to the repairs made during the balance of the 27 days the 
court found that it was not established that they were made necessary 
by négligence on the part of the respondent and held that they fell 
within the gênerai obligation of the owner of the steamer to keep 
her staunch and seaworthy and that the time required for them ought 
to be deducted from the freight, unless the owner was relieved by 
the fact that during the year in question (1908-1909) the vessel trans- 
ported more than 108,000 tons. As to this matter the libelant's con- 
tention in the court below and hère is that, under the charter party, 
the respondent had no right to make déductions for loss of time, 
whether occasioned by his fault or not, provided the vessel had trans- 
ported, during the year, more than 108,000 tons. The respondent's 
contention below and hère is that loss of time by the vessel for more 
than 24 running hours, due to need of repairs, was déductible from 
the freight money under the provisions of section 7 of the charter, 
and that the déductions should be made from 108,000 tons, whether 
the vessel, as to a given year, carried more or less than 108,000 tons. 
The court below, however, did not adopt the contention of either of 
the parties, but held that, if the steamer actually transported more 
than 108,000 tons, déductions for time out of service chargeable to 
her (that is, the 15 or 16 days remaining out of the 27 days) were to 
be made, not from 108,000 tons, but from the amount actually trans- 
ported, and on this basis of computation decreed that the libelant was 
entitled to recover as wrongly withheld the sum of $5,254.19, with 
interest from June 1, 1909, to the date of the decree, June 23, 1919, 
in the sum of $3,172.66. 

The question, therefore, is presented whether, under the terms of 
the second charter party, if the vessel carries more than 108,000 tons, 
no déductions for loss of time by the vessel are to be made, or, 
if made, are to be deducted from 108,000 tons or from the amount 
actually carried. 

We think, in view of the provisions of section 7 of the charter 
party, that the déductions authorized therein are to be made from 
108,000 tons, whether the vessel, in a given year, carries 108,000 
tons or more or less than that amount. Paragraph 1 of section 7, 
when properly understood, means that the party of the second part 
covenants to pay in any event (i. e., whether the vessel carries 108,000 
tons or more or less than that amount) 70 cents a ton for at least 
108,000 gross tons in case the vessel be at any time out of commission, 
26'! F.— 18 
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^'except as herein provided" ; that is, in case she is out of commission 
for any cause other than those provided for in the charter, no déduc- 
tion for such loss of time is to be made, but for loss of time due to 
causes specified in the charter, déductions shall be made however 
much or little the vessel transports. And paragraph 3 of section 7 
points out the spécifie causes authorizing déductions for loss of time. 
In that paragraph it says : 

"If the ves.sel is not in commission tlie entire year l)ecanse of fault of tho 
pnrty of tlie first part (not herein otherwise provided for), or if tliere be a 
loss of time or of use of the vessel through deficiency of men or stores, tire, 
damage, or need of repairs, preventing the runnlng of the vessel for more tlian 
twenty-four running hours, the average tonnage transported per day by the 
vessel during the year ending May 31, 1906, multiplied by the number of days 
the vessel is prevented from rnnning, as herein stipulated, is to be deducted 
from the one hundred and eight thousand (108,000) gross tons for which the 
party of the second part shall pay." 

This paragraph states that déductions for loss of time, when made, 
shall be from 108,000 gross tons. The charter contains no provision 
authorizing déductions for loss of time from the amount of coal 
actually carried, be it more or less than 108,(XX) gross tons. To reach 
the conclusion in this case, that déductions should be made from the 
amount actually carried, would resuit in introducing into the charter 
not only a provision the parties never agreed to, but one in conflict 
with the, express provisions of paragraph 3, section 7. 

The libelant's contention to the efïect that the words "in any event" 
in paragraph 1 of section 7 mean in the event of the ship carrying 
108,000 tons or less is plainly not correct as such a construction would 
place a restriction upon the language used and leave one of the con- 
tingencies liable to arise, and which the parties undoubtedly had in 
view, unprovided for. 

To support his contention — that no déductions for loss of time due 
to causes specified in the charter are to be made if the vessel carries 
more than 108,000 gross tons in a year — would require that we should 
read out of paragraph 1 of section 7 the words "in any event," 
which contemplate the possibility of the vessel's carrying more than 
108,000 tons, and the reading into paragraph 3 of section 7 the words 
of paragraph 2, "If a less amount than 108,000 gross tons is in fact 
transported," neither of which can be done on any reasonable con- 
struction of the language used in section 7 or any other provisions 
of the charter. 

It is évident from a reading of the charter that what the charterer 
wanted was the service of the vessel each year for a full year; and 
what the owner wanted was the payment of a fixed sum for the serv- 
ice of his vessel for a full year, however little she carried. This 
they provided for in the second paragraph of section 7, wliere it is 
stipulated in substance that the owner shall be paid at the rate of 
70 cents a ton for 108,000 tons, if the vessel is in commission through- 
■out the year. It is also apparent that the parties contemplated that 
the vessel might be, for one cause or another, out of commission 
during each year of the charter. They had in mind certain definite 
causes for which she might be out of commission. They also con- 
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templated that there might be other causes that they did not then 
hâve in mind for which she might be out of commission. Therefore 
they provided (paragraph 1, section 7) that the ship should be paid 
70 cents per ton for at least 108,000 tons, although she was not in 
commission throughout the year, provided the time lost was due to 
other causes than those which they specifically had in mind. But if 
the time lost was due to the spécifie causes they had in mind and 
which they specified in the charter (paragraph 3, section 7), then she 
should be paid 70 cents per ton for 108,000 tons, less déductions for 
the time so lost. When thus construed fuU meaning is given to the 
varions provisions of the charter. 

Holding, as we do, that the contention of the respondent as to this 
matter is correct, the decree of the court as to the libelant's right of 
recovery for déductions made froni the freight money in the year 
1908-1909 must be modified ; and, as modified, libelant will recover, 
instead of $5,254.19 and interest thereon, the sum of $2,435.36, with 
interest thereon from the Ist day of June, 1909, to the date of the 
decree, June 23, 1919. And he recovers this sum, not on the ground 
that it was wrongly deducted from the freight money eamed in 
1908-1909, but as a part of the damages he sustained by reason of 
the respondent's négligent conduct, which resulted in injury to the 
tank top during the previous charter party, 1907-1908. 

In the second year (1909-1910) of the second charter party more 
than 108,000 tons of coal was transported, and the vessel was out 
of commission during the year 16'/i2 days for repairs which were 
not made necessary by the respondent's négligence. The court be- 
low, in making up its decree, made the: déduction from the number of 
tons actually carried, the same as it did for the 15 or 16 days the 
vessel was out of commission in 1908-1909 for repairs not due to the 
négligence of the company, and allowed the libelant to recover, on 
this basis of computation, $407.75, with interest from the Ist day 
of June, 1910, to the date of the decree, June 23, 1919. But as the 
déduction was improperly made from the number of tons actually 
carried, instead of from the 108,000 tons stipulated for in section 7, 
the allowance of $407.75 and interest thereon was improper. The 
decree of the court below should be modified by eliminating this sum. 

[4] There remains to be considered in Nos. 1427 and 1428 the 
right of the respondent to deduct from thé freight money for the 33 
days the vessel was out of commission during the first charter party 
(1907-1908), due to a strike on board the vessel. In the court below 
it was found and ruled that "the strike was gênerai in character and 
afïected the engine room force of a large proportion of freight steamers 
on this coast," and "was eventually settled by a compromise between 
the labor union and the shipowners," and therefore was a strike on 
board the steamer, not under the control of the party of the first part, 
within the meaning of section 4 of the charter party; that the re- 
spondent, in deducting this loss of time from the freight money, 
acted without right, as it was not the fault of the owner of the 
vessel, within the meaning of paragraph 3 of section 7, and was ex- 
pressly provided against in section 4; that, while the use made of the 
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Word "demurrage" in section 4 was unusual, the obvions purpose of the 
section was "to relieve the steamer, in the contingency covered by 
it (i. e., strikes on board her), from sonie payment or penalty for her 
idleness to which she woidd otherwise be subject"; and, "as the 
only penalty for her nonoperation was réduction in the amount of 
tonnage for which she would be paid on the year's business, it would 
seem that clause 4 was intended to relieve her from such réductions in 
respect to idleness caused by strikes on board her." He held. there- 
fore, that "the steamer was not to be penalized for nonoperation due 
to such strikes." We think that the conclusion reached with respect 
to this matter was right. 

[5] As previously pointed out, the charter party for the 2 years 
beginning June 1, 1908, gave the respondent an option to renew the 
contract on the same terms for a further period of 2 or 3 years, and 
it appears that the respondent, on Febrtiary 7, 1910, within the time 
limited by section 12 of the charter party, exercised its option by 
notifying the libelant that it extended the charter for a period of 2 
years, and on June 1, 1910, notified him to bave the steamer report 
for loading, until further advised, to Davis Coal & Coke Company, 
Baltimore, Md. On February 9, 1910, the libelant wrote the respond- 
ent, in answer to its letter of February 7: 

"That unless the Boston Elevatod Kailway Company settles for the damage 
to the tank top of steamer Keiinehec, by their unloadliig plant at Lincoln power 
station, and the repayaient for tho déductions made by you from the charter 
nioney due steamer Keniiebec, June 1, 1909', that the steamer will be withdrawn 
from tlie service of the Boston Elevated Eallway Company." 

And on June 7, 1910, wrote the respondent: 

"That tlie steamer Kennehec lias been (as by prevlons notice given yo\i), 
withdrawn from the service of the Boston Elevated Eallway Company until 
freight moneys due steamer, and unpaid by Boston Elevated Company, are 
paid; also damages to steamer by uuloadlng plant at Lincoln Wharf power 
station are paid." 

In the court belov\' it was ruled that, inasmuch as the respondent — 

"refused to pay the freight money and other sums to which the steamer was . 
entitled and which were substantial in amount, her owner was .iustified in 
refusing to extend the charter party and In witlidrawing her from service." 

As we understand the situation, the second charter party, upon the 
libelant's receipt of the notification of February 7, 1910, was extended 
for the additional period of 2 years from June 1, 1910, and the ques- 
tion is whether the libelant was justified in terminating the contract 
June 1, 1910, and withdrawing the steamer from service for the 
unexpired 2 years. 

It is évident that the libelant did not withdraw the steamer from 
service on the ground that she could not reasonably continue therein 
because of négligent conduct on the part of the respondent in dis- 
charging cargo, for the steamer continued in the service of the re- 
spondent for 2 years after the damage to her tank top was sustained 
and for more than 2 years after the damage to her hold beams, stan- 
chions, and hatch coamings had been repaired, and the évidence does 
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not show that during this period of 2 years she sustained any dam- 
age due to thc negligenee of the respondent in discharging cargo. 

Furthermore, the damages to the hold beams, etc., and to the tank 
top, arose under the first contract, and their nonpayment could in no 
view be regarded as a ground for rescission of the second contract 
(1908-1910), to which they had no relation. And the same is true in 
regard to the déductions from the freight money for the 33 days of 
time lost due to the strike in 1907-190H on board the vessel under 
the first contract, and for loss of time during the same year while 
the repairs were being made to the hold beams, stanchions, etc., under 
the same contract. As we hâve held that ail the déductions for 
loss of time in both years of the second charter party were properly 
made, the nonpayment of thèse sums was not a breach of tbat con- 
tract or its extension and afiforded no ground for its rescission. 

In Nos. 1427 and 142<S the decree of the District Court is modifîed 
to conform to this opinion, and, as modifîed, is affirmed, with costs in 
this court to the respondent, the Boston Elevated Railway Company. 

In No. 1429 the decree of the District Court is reversed, and the 
case is remanded to that court, for further proceedings not incon- 
sistent with this opinion, with costs to the appellant. 

BROWN, District Judge (dissenting). I am unable to agrée to 
the interprétation which the majority opinion gives to this charter 
party, and especially to the interprétation and application of section 
7 of the charter party, quoted on page 270 in that opinion. 

Ordinarily, upon the settlement of the year's account imder a time 
charter at a fixed rate per ton of coal the vessel would be credited 
with the fui] amount of coal transported at the contract rate. She 
would then be charged with any loss of time not allowed to her under 
the provisions of the charter party, or under ordinary légal princi- 
ples, and the balance would be the amount payable in satisfaction of 
the year's business. In the présent case, however, it is provided by 
the final clause of section 7 : 

"The party of the second part shall in no event pny for more than 108,000 
gross tons, even if a larger nuint>er than tliut be, in fact, transported.'' 

Section 2 of the charter party expressly provides for payment of 
the sum of 70 cents for each ton of coal of 2,240 pounds actually trans- 
ported. While the final clause of section 7 cuts down the obligation 
to pay for ail coal transported, it does not follow that it cuts down 
the right of the vessel to crédit for the full amount carried in order 
to ofïset, on an accounting, any déductions to which the charterer 
may be entitled on account of loss of time. The limit is upon the total 
amount which is payable by the. charterer on the year's business. 
In case the balance struck exceeds the amount which would be pay- 
able for 108,000 tons at 70 cents, the charterer is relieved from pay- 
ment of the excess. 

The majority of the court are of the opinion that the vessel can be 
-credited only with the amount of 108,000 tons, and that ail déductions 
for loss of time must be made from this arbitrarily fixed amount of 
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108,000 tons, rather than from any larger amount actually carried by 
the vessel. This seems to me to resuit from a misinterpretation of 
the language and of the purpose of section 7 of the charter party. 
This misinterpretation appears in two paragraphs of the majority 
opinion : 

"Paragraph 1 of section 7, when properly uiiderstood, means tliat the party 
of the second part covenants to pay in any event (1. e., whetlier the vessel 
carries 108,000 tons or more or less than the amount) 70 cents a ton for at 
least 108,000 gross tons in case the vessel be at any time ont of commission, 
'except as herein provided' ; that is, in case she is out of commission for any 
cause other than those provided for In the charter, no déduction for sueh loss 
of time is to be made, but for loss of time due to causes specifled in the 
charter, déductions shall be made however much or little the vessel trans- 
ports. * * * 

"Therefore they provided (paragraph 1, section 7) that the ship should be 
paid 70 cents i)er ton for at least 108,000 tons although sbe was not in commis- 
sion throughout the year, provided the time lost was due to other causes tlian 
those which they speciflealiy had in mind. But if the time lost was due to the 
speelnc causes they had in mind and which they specifled in the charter (para- 
graph 3, section 7), then she should be paid 70 cents per ton for 108,000 tons, 
less déductions for the time so lost." 

But paragraph 1, which is thus distinctly interpreted as a provision 
for payment in case the vessel be at any time out of commission, is as 
f ollows : 

"The party of the second part covenants to pay in any event seventy cents 
a ton for at least one hundred and eight thousand (108,000) gross tons, except 
as herein provided, in case the vessel be at any time out of commission." 

It seems very clear that this paragraph is not an agreement to pay 
in case the vessel is out of commission, but to pay at least an agreed 
amount except in case the vessel is out of commission. 

Paragraph 2 concludes with the words "if the vessel is in commis- 
sion the entire year." 

Paragraph 3 begins with the words "If the vessel is not in commis- 
sion the entire year," and provides for déductions from the amount 
payable under the fiirst paragraph of section 7. It is a provision for 
reducing the guaranteed tonnage in case the vessel be at any time 
out of commission. 

I agrée with the contention of counsel for the owner, Chesbrough, 
that the déductions authorized by the third paragraph must be confined 
to relieving the charterer, under the conditions enumerated in it, from 
the full obligation imposed on him by the first two sentences, namely, 
of paying 70 cents a ton on 108,(X)0 tons when less than that amount 
was transported. When the amount of tonnage carried is so large 
that the vessel is not obliged to resort to the guaranty for compen- 
sation, she is, as under an ordinary time charter for coal carrying, 
entitled to crédit for the full amoiint carried, and after proper dé- 
ductions for lost time, to payment of the full balance for the year's 
business, except as that payment is eut down by the final clause of 
section 7, which forms no part of the guaranty, but seems to hâve been 
inserted for the benefit of the charterer, and in considération of the 
guaranty contained in the previous part of section 7. 

What seems to me to be an error in the majority opinion is in the 
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assumption that the arbitrarily fixed amount of tonnage, 108,000 
tons, which is the outside limit of the guaranty for a year's business, 
is to be taken as the limit which is to be credited to the vessel on an 
accounting for the settlement of the year's account. That the vessel 
is guaranteed this amount is, of course, no reason for limiting her 
crédit to that amount. If there is a limit, it must be found in the 
final clause— that the party of the second part shall in no event pay 
for more than 108,000 gross tons, even if a larger number than that 
be in fact transported. But this is a limitation upon the amount to 
be paid on the year's business, and does not reasonably require a de- 
parture from the ordinary method of determining what that amount 
is, namely, crediting the value of the service rendered, and charging 
for time or service lost, and stating the balance due. 

For the libelant Chesbrough a strong argument is made to the efïect 
that after the charterer bas received ail the coal he has agreed to 
pay, for there is no justification for any déduction either from the 
amount actually carried or from the amount of 108,000 gross tons. 

Though the argument is worthy of careful and detailed discussion it 
does not seem that this would now be useful. If any déductions are 
permissible I agrée with the opinion of the District Court that they 
should be made from the amount actually transported, and not from 
the arbitrary amount fixed by section 7. 

I therefore agrée with the décision of the District Court that, be- 
cause of substantial and unauthorized déductions, and of insistence 
upon claims of rights to which the charterer was not entitled under 
the charter party, and to which it would not be entitled during the 
period of renewal, the refusai to renew the charter was justified. 

In Nos. 1427 and 1428 I am unable to agrée to the modifications of 
the decree of the District Court. In No. 1429 I am of the opinion that 
the decree of the District Court should be affirmed. 



BERGDOLL v. HARRIGAN. 

In re LOUIS J. BERGDOLL MOTOR CO. 

(Circuit Court of Appeals, Tliird Circuit February 26, 1920.) 

No. 2489. 

1. Bankkuptcy ®=3250(1)- — Assessment on tjnpaid stock of bankrupt cor- 

poration IS ADMINISTRATIVE PROCEEDING. 

In order to compel payment, by a stocliliolder of a banlvrupt corisora- 
tion, of money due on his stock, tliere must ilrst be a détermination by 
the bankruptcy court of the necesslty of such assessment and a flxing of 
the rate, and the levying of the same upon such stock as appears prima 
faeie to be subject thereto, which proceeding is purely administrative and 
binding upon any stockholder in subséquent proceedings against liim. 

2. Bankruptcy <S=»282 — Suit by trustée necessary for recoveby on unpaid 

STOCK or bankrupt corporation. 

After the necessity of requlring payment, by stockliolders of a bank- 
rupt corporation, of money due on their stock, and the rate of assess- 
ment necessary has been determined, an appropriate suit by the trustée is 

<g33Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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neoessary to flx the peivsonal liability of a stockholder, in whieh he may 
iiiake auy défense aiïecting Ms individual liability for the assessuieut 
ordered. 

'S. BankbtjPtcy (g=3;j00 — Consent to jurisdiction ov iîankkuptoy coukï 

NOT «IVEN BY API'EABANCE. 

Appeamuee of a stockliolder ot' a bankrui>t corporation to eoutest a 
pétition by tlie trustée asking tUat au assessraent be niade on ail stock uot 
fullj- paid for hcld uot to coufer jui-istlicLiou ou the baukriiptcy court 
to adjudieate his personal liability for siicli au asseswnieut. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; OHver B. Dickinson, Judge. 

In the matter of the Louis J. Bergdoll Motor Company, bankrtipt; 
Frank A. Harrigan, trustée. Louis J. Bergdoll appeals from the 
order of the District Court. Reversed in part, and affirmed in part. 

Kor opinion below, see 260 Fed. 234. 

Harry E. Keller, of Philadelphia, Pa., for appellant. 
Joseph W. Catharine, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON and HAIGHT, Circuit Judges. 

HAIGHT, Circuit Judge. The order appealed from assesses cer- 
tain of the capital stock of the bankrupt, the Louis J. Bergdoll Motor 
Company, a Pennsylvania corporation, for the différence between the 
amount alleged to hâve been paid therefor and the par value thereof, 
to meet the debts of the bankrupt, imposes a judginent for a large 
sum of money on the a.ppellant by reason of his having at one time 
held practically ail of such stock, and directs the trustée in bankruptcy 
to collect the sum so adjudged to be due. Although not specifically so 
adjudicating, the order recites that the référée had found, because 
of insufliciency of assets to meet the debts of the bankrupt, that it was 
necessary to assess ail of the capital stock which had been issued for 
an inadéquate considération, and had fixed the rate of assessment 
thereon. 

The order was made pursuant to a pétition of the trustée, wherein 
he prayed that an assessment, at a certain rate, be made upon every 
share of the capital stock of the bankrupt which had been issued at 
less than its par value, or upon which the full amount of its par 
value had not theretof ore been paid, and that he be authorized. to in- 
stitute such proceedings or suits as might be proper against the ap- 
pellant and others, whom the pétition alleged were or had been 
holders of such capital stock, "for the collection or recovery of such 
amounts as may be due, respectively, by them as subscribers foi 
or holders of said" shares. The pétition was presented at a meeting of 
the creditors of the bankrupt, and on the same day an order was made 
strictly in accordance with the prayer of the pétition. Two days 
thereafter that order was vacated by the refereé, and another macie, 
which directed the appellant and the others against whom the pétition 
prayed that suits might be instituted as above stated, to show cause 
"why the prayers of said pétition should not be granted." In re- 
sponse to the. order to show cause, the appellant appeared and filed 

(g;=5For other cases see same topie & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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an answer to the pétition. Thereafter testimony was taken before the 
référée, and eventually the order appealed from was entered. 

Amonp^ otlier rcasons advanced for a reversai of the order is that 
the aiJpellant did not consent to the exercise by the bankruptcy court 
of jurisdiction to finally adjudicate, as it did, his habiUty for such 
assessment, and that in the absence of such consent it was without ju- 
risdiction to do so. With the proposition of law embodied in that con- 
tention, both the référée and the learned judge of the court below, 
of course, were in accord ; but each felt that the appellant had so con- 
sented, and hence that the judgment in question could be rendered 
against him. 

[1, 2] There are two entirely separate and distinct branches of the 
proceedings to compel the payment by a stockholder of a bankrupt 
corporation of any moneys due on his stock, viz. : First, a détermina- 
tion by the court as to whether it is necessary to assess such stock for 
the purpose of paying the debts of the bankrupt and the necessary 
costs of administration, and, if so, then the fixing of the rate of the 
assessment and the levying of the same upon whatever stock may 
appear prima facie to be subject thereto; and, second, if a stock- 
holder disputes his individual liability as prima facie determined, 
then the institution by the trustée of an appropriate suit or proceeding 
to fix defînitely his liability or nonliability for the assessment and the 
amount thereof. The first branch is purely administrative and is 
binding upon any stockholder in any subséquent proceedings instituted 
to fix his Personal liability ; but in respect to the second branch the 
stockholder may make any défense which may affect his individual 
liability, other than the correctness of the administrative order. In 
re Newfoundland Syndicale, 201 Fed. 917, 120 C. C. A. 225 (C. C. 
A. 3d Cir.); In re M. Stipp Const. Ce, 221 Fed. 372, 137 C. C. A. 
180 (C. C. A. 3d Cir.). 

[3] In récognition of this gênerai rule, the trustee's pétition, as 
before noted, prayed that the court might first make the assessment, 
and then might authorize the trustée to institute such suits as should 
be necessary to collect the amounts assessed. The appellant, as a 
creditor of the bankrupt for a substantial amount, and as one of 
the stockholders against whom it was proposed by the trustée to in- 
.stitute a suit for the collection of unpaid stock subscriptions, was 
surely entitled to avail himself of the opportunity ofïered by the 
order to show cause and contest, before the référée, not only the 
necessity for an assessment, but also the advisability of making one. 
To that extent, we think, he could appear and take part in the pro- 
ceedings without submitting himself to the jurisdiction of the bank- 
ruptcy court to fix his individual liability for unpaid stock; likewlse 
his appearance and the grounds upon which he proposed to oppose 
the administrative act of making an assessment could be made for- 
mally by answer, as well as otherwise, without subjecting him to 
the jurisdiction of that court. 

The important (jnestion, therefore, is whether his appearance and 
subséquent participation in the proceedings on the trustee's pétition 
before the référée justified a finding that he consented to the exer- ' 
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cise of Jurisdiction over him and to relinquish the right conferred 
by section 23b of the Bankruptcy Act (Comp. St. § 9607). Without 
attempting to burden this opinion with a récital of the substance of 
his answer and of the détails of his subséquent participation in the 
proceedings, it is sufficient, we think, to observe that every affirm- 
ative allégation of the answer is as consistent with an intention to 
merely contest the advisability of making the administrative order of 
assessment as a désire to resist, in that particular proceeding, his 
individual ultimate liability for any such assessment. If the affirma- 
tive allégations of his answer had been substantiated, and the légal 
effect thereof had been as he contended, any subséquent proceedings, 
looking towards the assessment of any of the capital stock of the 
bankrupt, would hâve been useless and produced an unwarranted ex- 
pense. The same may be said of the paragraph of his answer which 
denied certain of the allégations of the pétition, when it is considered 
in connection with the other allégations of the answer. So far as the 
record shows, the only évidence offered by him to support his answer 
was the record of another proceeding, which he relied upon to sup- 
port one of the affirmative allégations of his answer to the effect that 
the question as to whether the stock sought to be assessed had been 
fully paid for was res adjudicata. He was examined as a witness by 
the trustée, and took part in the cross-examination of one or two 
witnesses called by the trustée. He ofïered no évidence to show 
that the assets which were transferred to the bankrupt, and for 
which the référée found that the stock in question had been issued, 
were not equal in value to the par value of the stock issued for them, 
nor did he endeavor in any way to contest his individual liability, ex- 
cept as the same might be also incidentally aftected by his effort to 
show the inadvisability of proceeding with the assessment. As the 
trustée could enforce any such liability only in a plenary action in- 
stituted in a court where the bankrupt might hâve brought it, unless 
by consent of the appellant, the burden was upon the former to 
demonstrate that the latter had consented to the jurisdiction of the 
bankruptcy court. 

The appellant vigorously contests hère, as he did in the court below, 
that he ever, in fact, intended to so consent, or in law did so, and in- 
sists, in view of the twofold character of the prayer of the trustee's 
pétition, he had always assumed that he would be afiforded an oppor- 
tunity, in a plenary action to be instituted against him in case an 
assessment should be ordered, to set up one or more défenses which 
would defeat any alleged individual liability on his part, notably that 
the assets for which the stock of the bankrupt was issued were worth 
the par value of the stock. In view of the twofold character of the 
proceedings to assess stock, the prayer of the trustee's pétition con- 
forming thereto, and the fact that the appellant's appearance and 
participation in the proceedings which followed the order to show 
cause were as consistent with an intention on his part to resist the 
administrative order of assessment as to contest his own liability, and 
considering that the burden was on the trustée to establish that the 
appellant had consented to the exercise of summary jurisdiction by 
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the bankruptcy court, and bearing in mind the law's willingness to 
give every one an opportunity to hâve his rights fuUy presented and 
passed upon, we are of opinion that the court below erred in holding 
that the appellant had consented to the exercise by the bankruptcy 
court of jurisdiction to détermine his ultimate liabihty or nonhabiUty. 
Therefore, the order appealed f rom, in so far as it fixes the personal 
liability of the appellant and the amount thereof, will be reversed; 
but in so far as it adjudicates the necessity for an assessment on the 
stock of the bankrupt and the rate thereof, and as to those who 
appear prima facie subject to the assessment, it will be affirmed. 
Ttîe costs of this appeal must be borne by the appellant. 



X'NITED STATES FIDELITY & OTJARANTY CO. v. EOBERT GRACE 
CONTEACTING CO. 

(Circuit Court of Api)eals, Tlnrd Circuit. January 16, 1920.) 

No. 2442. 

1. CoNTRACTS ig=>2S8 — Construction of coxtract for, road building. 

Under a contract between a surety company, which on default of a con- 
tractor for which it was surety liad taken over eompletion of a contract 
with a county for certain road work, and a eontracting company, which un- 
dertook to complète the work in aceordance with the terins of the origi- 
nal contract, to be paid therefor "at the time and upon the ternis nien- 
tioned in said original contract," where the original contract provided for 
monthly payments on estimâtes and certlflcate of the county engineer, the 
contracting company heJd entltled to monthly payments only in aceord- 
ance with such estimâtes and certificates. 

2. CoNTRACTs <S==']9S(1) — Construction of contract for road building. 

tJnder a contract tjetween a surety company, which on default of a con- 
tractor for which it was surety had taken over eompletion of a contract 
with a county for certain road work, and a contracting company, which un- 
dertoolc to complète the work in aceordance with the terms of the original 
eontracts, the contracting company hchl bound by a provision of tlie orfgi- 
nal contract requiring the contracter to "rel)uild, repalr, restore, and 
make good at his own expense" ail injuries or damages to the work, from 
whatever cause occurring, before final acceptance of the work, with re- 
spect both to Its own work and that dune by the original contracter. 

3. Contracts <g=»2(îl(3) — Failube to pay installments justifies contrac- 

TOR'S KEFURAL to COMPLETE WORK, 

Where under a contract labor is to be performed and materials fur- 
nished l)y the contracter over a considenilile perlod of time. involving 
large expendltures, and payments are also to be made tlirough such period 
as the work progresses, the coveiiaiit of tlie contracter to perform the 
worlv is dciiendent on that of the otlier pari y to make the payments at 
the times specified in the contract, and, in the absence of otlier provi- 
sions or circumstnnces excusing it, failure to pay an installment when 
due wlU justify the contractor in refuslng to complète the work. 

4. Contracts <S=3212(1) — Payments "on or about" may be made witiiin 

eeasonable time, 

A provision of a contract requiring payments to be made "on or about" 
the 15th of each month held to give the party paying a reasonable time 
after the lôth. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, On or About.] 

<Ê;:=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesls & Indexes 
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5. WOEK AND LABOB l®=14(2) RfX'OVERY ON TBKMINATION. OF C'ONTRACT NOT AF" 

FECTED lîY PARTIAL PAYMBNTS. 

A coiitractor for construction work, who is justifled in tertninating tlie 
eontract l)eforu completion t'or dofanlt of tlie other party, if otherwise en- 
titled to recover on a quiintuni niernit for ail the work done and materials 
furnishcd under the eontract, is not precluded froni doing so bocausc lie 
lias recoived varions partial payments as tlie work progressed, wliere tlie 
eontract is not divisible, in tlie sensé tliat siich partial payments did not 
fully disebarge ail of the otlier party's obligations for ail the work tliat 
liad been done and ail the materials tliat had been furnished up to the 
end of the periods covered by tiio partial payments, respectively. 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Action at law by the Robert Grâce Contracting Company agaitist 
the United States Fidelity & Gtiaranty Company. Judgment for plain- 
tifï, and défendant brings error. Reversed. 

Stonecipher & Ralston and Patterson, Crawford, Miller & Arens- 
berg, ail of Pittsburgh, Pa. (Thomas Patterson, of Pittsburgh, Pa., 
of counsel), for plaintiff in error. 

Reed, Smith, Shaw & Beal, Beatty, Magee & Martin, Richard W. 
Martin, and Edvvin W. Smith, ail of Pittsburgh, Pa., for défendant in 
error. 

Before BUFFINGTON, WOOT.UEY, and HAIGHT, Circuit 
Judges. 

HAIGHT, Circuit Judge. [1] The défendant in error (hereinafter 
called the Contracting Company) brotight suit in the court below 
against the plaintiff in error (hereinafter called the Surety Company), 
and recovered a judgment, a reversai of which is sought by this writ 
of error. The gênerai facts, which it is necessary to recite in order 
that the ciuestions in controversy may be understood, inay be briefly 
summarized as f ollows : 

In August, 1914, the "county cottrt of Mercer county," W. Va., en- 
tered into a eontract with the Curtis-Ward Company, a contracting 
concern, for the construction of certain roads in that county. The 
Surety Company became surety on the bond of the Curtis-Ward Com- 
pany for the performance of the eontract. In May of the same year 
one Samuel Walton had entered into a like eontract with the same 
municipality for macadamizing and grading another road. After some 
work had been done under this latter eontract, Walton died, and his 
executors, in June, 1915, sublet the eontract to the Curtis-Ward Com- 
pany. The Surety Company also became the guarantor to the execu- 
tors of Walton for the performance of that eontract. The Curtis- 
Ward Company failed to fully perform either eontract, and the coun- 
ty, in February, 1916, ttirned over the work of completing them to 
the Surety Company. The latter thereupon, on February 21, 1916, en- 
tered into a eontract with the Contracting Company for finishing the 
work required to be done under the contracts. Work was begun un- 
der this latter eontract in the early part of April, 1916, and was con- 
tinued, with more or less friction between the parties, until the end 

(Sx:::pFor other cases see samo topic & KEY-NUMBER in ail Key-Numbered Digestd & Indexas 
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of December of that year, when the Contracting Company, claiming 
ihat the Surety Company had broken 1he contract because it had failed 
to pay an installaient, which the Contracting Company contended had 
become due for work done and materials furnished during November, 
notified the Surety Company that it declined to be longer bound by the 
contract, and of its intention to hold the Stirety Com]3any responsible 
for the conséquences of the latter's assumed breach. The Contracting 
Company thereafter refused to do any further work on the contract, 
and subsequently brought this action. 

The Surety Company took the position that the Contracting Com- 
pany's action in abandoning furtlier work under the contract was un- 
warranted, and accordingly not only denied ail liability to the Con- 
tracting Company, but sought to recover from it, by way of counter- 
claim, the damages which the Surety Company had sufïered as a resuit 
of what it contended was a breach of the contract on the part of the 
Contracting Company. Thèse divergent contentions are primarily the 
resuit of différent constructions of the contract of February 21, 1916. 
Conseqtiently the main (juestions in the court below were, as they 
are hère: (1) Whether the monthly payments which the Contracting 
Company was to receive were to be based on its own monthly esti- 
mâtes of the value of the work done and the materials furnished, 
or were to be based on the estimâtes made by the county engineer ; 
and (2) whether the Contracting Company was obliged to do such 
work as the county engineer might require, in the way of repairing and 
making good any portions of the work theretofore done by either of 
the original contractors, and which, in the meanwhile, had become 
injured or damaged. 

The learned trial judge construed the contract to mean that (1) the 
Surety Company undertook, at ail events, to pay the Contracting Com- 
pany in monthly installments for the actual work which it did and 
materials which it furnished, without regard to the estimâtes thereof 
made by the county engineer; and (2) that the Contracting Company 
was not compelled to do any of such repair work. We think that such 
a construction is erroneous in both respects. 

The contract recites that the county had turned over to the Surety 
Company "the work of complcting the contracts" entered into between 
it and the Curtis-Ward Company and Samuel Walton, respectively, 
and that the Surety Company was désirons of entering into a contract 
with the Contracting Company "to complète the work mentioned in 
the, contracts * * * f^ accordance with the ternis of the said 
contracts." There is then a covenant by the Contracting Company "to 
complète the work" called for in the contracts "in the manner and in 
accordance with the plans and spécifications * * * set forth in 
said contracts * * * tQ thg satisfaction and acceptance of the 
chief engineer" of the county. The Surety Company on its part agreed 
to pay the Contracting Company, "as a considération for completing the 
said work, the schedule of priées specified in the said contracts with 
the county court of Mercer county, West Virginia, and with the exec- 
utors of the will of Samuel Walton, deceased," plus any unpaid "re- 
tained percentages on estimâtes theretofore made for work done or 



286 26S FEDERAL REPORTER 

material furnished," and plus "the amount of any estimate" for work 
donc and materials furnished by the Curtis-Ward Company, for which 
no monthly estimate had as yet been made. The Surety Company 
f urther guaranteed that such retained percentages should amount to at 
least a certain sum, and it undertook, at ail events, to pay that amount 
to the Contracting Company ; it being also specifically agreed that no 
déduction should be made from any moneys that the latter was to 
receive, so far as the Contracting Company and the Surety Company 
were concerned, by reason of any overpayment theretofore made to 
the Curtis-Ward Company. 

The considération thus provided for was to be paid to the Con- 
tracting Company by the Surety Company "at the time and upon the 
terms mentioned in the said original contracts." But in order to fa- 
cilitate the payments it was further agreed that the Surety Company 
should give its written order to the county to pay the Contracting Com- 
pany "such sums as may be due under said contracts as the work pro- 
gresses," and the Contracting Company agreed that, "so long as said 
payments are made by the county court in accordance with the terms 
of said contracts," it would accept them from the county rather than 
from the Surety Company. However, to prevent any payments to 
which the Contracting Company would otherwise be entitled from 
being withheld by the county, either permanently or temporarily, it was 
provided that the Surety Company should pay any money that the 
county might fail or refuse to pay by reason (1) of any claim made 
thereto by any creditor of the Curtis-Ward Company, (2) or by reason 
of any action or claim asserted by any trustée in bankruptcy or other 
trustée, (3) or for any other reason or cause other than the default of 
the Contracting Company. Provision was also made for the use by 
the Contracting Company, withovit payment therefor, of any materials 
lef t on the ground by the original contracter, or to which it would hâve 
been entitled, had it gone ahead with the performance of the contract; 
for the furnishing by the Surety Company of any of such materials 
as the Contracting Company might be unable to use because of any 
action by any creditor or représentative of creditors of the Curtis- 
Ward Company ; for the indemnification of the Contracting Company 
by the Surety Company in case the former was required to pay for 
any of the supplies so used, or was held liable in any action brought 
against it by any creditor or représentative of creditors of the Curtis- 
Ward Company; and for the substitution of the Contracting Com- 
pany to any rights that the Surety Company might hâve to use the 
raachinery, tools, and other appliances of the Curtis-Ward Company. 

There is thus a very complète and comprehensive contract, clearly 
expressed, as to the work to be done, the materials to be furnished, and 
by whom, the priées to be paid therefor, and how and by whom the 
payments were to be made, and as to other détails. We hâve no diffi- 
culty in gathering therefrom that it was the intention of the parties 
that the Contracting Company was to do ail the work and fui-nish ail 
the materials, except such as were on the ground, etc., as before 
mentioned, necessary to complète the Walton and Curtis-Ward con- 
tracts with the county of Mercer, and was to be paid therefor by the 
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Surety Company, either directly or through the coutity, the schedule 
of priées provided in such original contracts, without déduction for 
defaults net due to any act or failure on the part of the Contracting 
Company; the payments to be made at the finies and upon the ternis 
mentioned in the original contracts. One of the terms of the original 
contracts in respect to payments was that the county should — 
"upon or about the 15th day of eaeh calendar month * * * rnake the con- 
tractor advance payment for and on account of the work done and materials 
furnlshed durlng the last preceding calendar month ; the quantity, charactor, 
and value of such tcorh done and material to be estimaded and certifled hy 
the ehief engineer, with hû ivrittcn approvnl; such advance payment not to 
exeeed 90 per cent, o/ the vaine as thus estimated and certifled." 

According to the original contracts, therefore, the monthly payments 
were to be paid upon or about the 15th day of the month, according 
to and only upon the estimâtes of the county engineer, and were not to 
exeeed 90 per cent, of the value of the work done and materials fur- 
nished, as so estimated. Therefore, as the payments were due under 
the contract in suit at the time and upon the tenus mentioned in said 
original contracts, it must foUow that the only monthly payments 
which became due from time to time, as the work progressed, were 
such sums as were estimated and certified by the chief engineer of the 
county. Any other construction must necessarily disregard the clear 
and explieit language of the contract. There is no provision what- 
ever for monthly payments upon any other estimâtes or basis than the 
estimâtes of the county engineer. 

As further showing that the construction that we hâve adopted is 
the proper one, it should be borne in mind that the parties specifically 
provided for eontingencies, due to causes not within the control of 
the Contracting Company, whereby the amount to be paid by the county 
might be reduced. If, as the Contracting Company contends, it was 
the intention of the parties that the terms under which payments were 
to be made according to the original contracts were to hâve no effect 
upon the terms under which payments were to be made under the con- 
tract in suit, what need was there for providing for ail of such eon- 
tingencies ? 

[2] The original contracts also contained the foUowing provision: 

"The contractor shall rebuild, repair, lestore, and niake good at his oicn e.t- 
pense ail injuries or damages to any portions of the work occasioned by ac- 
cidentai causes, or by the action of the éléments, or by any causes whatsoever, 
before the final acceptance of tlie work." 

Aceordingly it was necessary that any repair work which the coun- 
ty engineer required, should be done before the work could finally be 
aceepted and the original contracts considered as completely perform- 
ed. That the parties must hâve contemplated, when they entered into 
the contract in suit, that it would be necessary for some repair work to 
be done, seems to be a necessary inference, in the light of the fore- 
going provision of the original contracts, from the fact that the roads 
had been in an unfinished condition for some time during a period of 
the year when, in ail probability, the action of the éléments would 
hâve injured them. The Surety Company was necessarily anxious to 
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have the contracts finished and its liability on the bonds terminated. 
It was not equipped to do the work itself, but the Contracting Company 
was. In this situation, the Contracting Company agreed, in the con- 
tract in suit, to complète the work called for in the original contracts 
in accordance with their terms and to the satisfaction and acceptance 
of the county engineer. But no provision was made for the payment 
for any repair work, although, as before mentioned, the parties were 
very careful to cover many contingencies whereby the amount to be 
paid, under the schedule of prices provided for in the original con- 
tracts, might be diminished or reduced by something not due to the 
fault of the Contracting Company. Thus we think that thj^^only rea- 
sonable construction of the contract in suit is that it imposed an obli- 
gation upon the Contracting Company to do such repair work as was 
necessary to procure the final acceptance of the work, and that it was 
not entitled to any compensation therefor, except such as may have 
been included in the gênerai compensation, which, under the con- 
tract, it was to receive for completing the work called for in the 
original contracts. 

As opposed to the argument of the Contracting Company that it is 
unreascnable to présume that the parties intended that it should as- 
sume any such obligation,, because of the uncertainty of the amount 
of the repair work which might be required to be doue and the proba- 
bility that it might be extensive, there are the further facts that its 
représentatives examined the work, or at least an opportunity was 
afforded them to do so, and it is reasonable to présume that tliey did, 
and ascertained exactiy what was necessary to be done, and that it was 
to receive the retained percentages and other moneys due Curtis-Ward 
Company, and was to have the right to use the materials, machinery, 
etc., then on the ground, or to which the Curtis-Ward Company was 
entitled. This extra considération may very well have been con- 
sidered by the parties as sufficient to cover the expense that it was 
contemplated the Contracting Company might be put to if called upon 
to do the repair work. 

Having thus reached the conclusion that the trial judge miscon- 
strued the contract in two important particulars, and that at no time 
was the Contracting Company at liberty to demand, under the contract, 
by way of monthly payments, more than 90 per cent, of the value of 
the work done during the precechng month, as estimated by the county 
engineer, and at no time was it authorized to demand anything for the 
work required to be done by the county engineer in the nature of 
repairs to the work previously done by the Curtis-Ward Company, 
it is next necessary to consider what efïect such erroneous construction 
had upon the right of either party to recover in this action. It ap- 
pears that, at the time the Contracting Company stopped work, it had 
îjeen paid by way of monthly installments sums in excess of the 
county engineer's monthly estimâtes and had received payments under 
a supplemental agreement (to be hereinafter explained) for the be- 
fore-mentioned repair work, which in the aggregate exceeded the 
moneys which the Contracting Company claimed were due at that 
time. Therefore, as the Contracting Company had been overpaid, it 
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is entirely clear that, on the facts refcrred, to up to this point, it was 
not justifiée! in abandoning further work under the contract because of 
nonpayment of the bill rendered in December for work donc in No- 
vember. Hence the resuU would be that, instead of there having been 
a breach of tlie contract on the part of the Surety Company, the Con- 
tracting Company was in default in failing to proceed with and com- 
plète the work called for in the contract. In this contingency, not 
only was the Contracting Company not entitled to recover anything, 
but the Surety Company would bave been entitled to recover whatever 
damages the évidence might bave demonstrated that it had suffered 
as the resuit of the Contracting Company's breach of the contract. 
liecause of the construction given to the contract by the trial judge, 
the Surety Company was precluded from showing wbat thèse damages 
were. It is true that the Contracting Company, in its letter of De- 
cember 30th, attempted to place the Surety Company's breach of the 
contract both upon the ground that there had been a failure to pay 
the December bill and upon the ground that the Surety Company had 
directed the Contracting Company to take its plant from the Princeton 
road. 

As to whether the Contracting Company was justified in abandoning 
further work under the contract on the latter ground, it is sufficient 
to say that this c|uestion was in no way submitted to the jury, nor 
apparently considercd by the parties, at the trial, as of any importance. 
On this appeal, therefore, we do not feel at liberty to détermine wheth- 
er it bas merit or not. But there are certain other facts which we 
think should be referred to because they may possibly, by way of 
estoppel, afford the Contracting Company a right to recover, not- 
withstanding nothing was actually due it when it terminated the con- 
tract, although, for reasons to be presently given, they can bave no 
efifect on the ultimate disposition which we must make of the case on 
the record now before us. Within a comparatively short time after the 
Contracting Company began work a dispute arose as to whether it 
was required, under the terms of the contract, to do the before-men- 
tioned repair work, and the parties thereupon, in order to temporarily 
bridge the difficulty, on July 7, 1916, entered into a supplemental 
agreement, whereby it was provided that the Contracting Company 
should do such of the repair work as was necessary to secure the final 
approval and acceptance of certain of the roads by the county engi- 
neer; that if it should thereafter be determined that the Contracting 
Company was entitled to compensation therefor, then the Surety Com- 
pany would pay the former the actual cost of such work, plus 15 
per cent. ; that during the time such work was being done the Surety 
Company was to pay the Contracting Company therefor, on monthly 
estimâtes, on the 15th day of each month, the compensation thus 
provided for; and that if it should thereafter be determined that the 
Contracting Company was required, under the main contract, to do 
such repair work, and was to receive no compensation therefor, then 
the Contracting Company was to return the money so paid to it by 
the Surety Company. This latter contract contained the following 
provision : 

^Cî F.— ]9 
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"It is further agreed that neither party hereto shall be held to hâve walved 
or released any right or privilège vs^hich it may hâve under the said original 
contraet [contract o£ ITebruary 21, 1916], and that neither party is to be estop- 
ped by this contract, or by any act or couduct which mny be done hereun- 
der, from setting up, asserting, or enforcing in any manner any such right 
or privilège which it has under the said original contract." 

It further appears that, a différence having developed between the 
Contracting Company's estimate of the value (at the schedule of 
priées contained in the Curtis-Ward and Walton contracts) of the 
work done in April and May and that made by the county engineer, 
and the Contracting Company having insisted that it be paid according 
to its estimate, and the Surety Company being desirous of having the 
work completed, the latter thereupon paid the monthly bills rendered 
by the Contracting Company with two checks, one representing the 
amount of the county engineer's estimate, and the other the différence 
between that estimate and the estimate of the Contracting Company's 
engineer; the latter being specifically paid under protest. This prac- 
tice was followed up, without any notice of any purpose to départ 
from it, until the Contracting Company stopped work on the contract. 
After the supplemental agreement of July 7th was entered into, a third 
check was drawn, when each payment was made, representing the 
amount due the Contracting Company under that agreement for the 
repair work. 

Whether the payment of the différence between the county engi- 
neer's estimate and that of the Contracting Company's engineer was 
the resuit of an express agreement, or more properly speaking an 
arrangement, between the Contracting Company and the Surety Com- 
pany, was a fact about which there is a conflict in the évidence. The 
question as to whether or not there was such an express agreement 
was not submitted to the jury, apparently because of the construction 
of the main contract which the trial court adopted. It is clear, how- 
ever, that so far as creating a légal obligation on the part of the 
Surety Company to pay for the repair work during the progress there- 
of, the contract of July 7th was without considération, as it is also 
clear that if there was in fact any agreement to pay, during the prog- 
ress of the work, the différence between the county engineer's estimâtes 
and those of the Contracting Company, such an agreement was like- 
wise without considération, because the original contract, as we hâve 
found, imposed an obligation upon the Contracting Company to do 
the repair work without additional compensation, and to accept, so 
far as monthly payments were concerned, for doing the other work, 
such sums as the county engineer should, from time to time, estimate 
was the value of the same. There would also seem to be no doubt that 
the moneys paid pursuant to the contract of July 7th, and if there 
existed any agreement regarding the payment of the différences be- 
tween the Contracting Company's and the county engineer's monthly 
estimâtes, that the payment of such différences, from time to time, were 
in no respect voluntary payments, but were exacted from the Surety 
Company as a condition for the further performance of the Contract- 
ing Company's obligations under the main contract. But it appears 
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that frotn the time the contract of July 7th was entered into, and from 
the time the April and May estimâtes (which were paid at the same 
time) were paid, the Surety Company continued to pay for the repair 
work on the Contracting Company's monthly estimâtes thereof, and 
to pay the différence betvveen the Contracting Company's and the coun- 
ty engineer's monthly estimâtes of the other work without other ob- 
jection than that such différence was paid under protest. 

When the December bill was presented, the Surety Company did 
not take the position that it was under no obligation to pay the same 
because the Contracting Company had already been overpaid, but mere- 
ly asked for time in which to pay it, because it had not received the 
county engineer's estimate. Indeed, very shortly after the Contracting 
Company notified the Surety Company that it would treat the contract 
at an end because of the latter's nonpayment of the December bill, 
the Surety Company sent a check to the Contracting Company for 
the amount of that bill. Whether under thèse circumstances, and in 
the absence of any répudiation of the before-mentioned practices and 
arrangements, the Surety Company was thereafter estopped to assert, 
as against the Contracting Company's right to treat the contract at an 
end because of the former's failure to pay the December bill, the fact 
that when that bill was presented the Contracting Company had then 
been paid more than was then due under the main contract, we do not 
attempt to décide, because that question was not argued before us, nor 
was it submitted to the court below — either the trial judge or the jury 
■ — -for décision. It is clear, however, that if the Surety Company is not 
so estopped, the Contracting Company was not justified in abandoning 
further performance of the contract on account of the Surety Com- 
pany's failure to pay the December bill, because, as before stated, when 
the same was presented, the Contracting Company had already been 
paid more than was actually due it at that time, in accordance with 
the contract, properly construed. It is therefore manifest that the 
erroneous construction of the main contract on the part of the trial 
judge entitles the Surety Company to a new trial. 

[3] Although the conclusion which we hâve thus reached bas re- 
lieved us of any real necessity of passing upon any of the other ques- 
tions in the case, we feel that we should indicate our views on some 
of them, because they will in ail probability arise on another trial of 
the case. The discussion up to this point bas proceeded on the assump- 
tion that the failure to pay the December bill when it became due en- 
titled the Contracting Company to abandon further work on the con- 
tract and treat it as rescinded, provided, of course, anything had 
actually been due then, or that the Surety Company was estopped, as 
before mentioned. The failure to pay the December bill when due 
was treated by the court below, subject to a finding by the jury that 
the provisions of the contract in respect to the manner and time of 
payments had not been modified by the parties, as a complète justifi- 
cation for the Contracting Company's refusai to proceed with the 
work and for its subséquent action in treating the contract as at an 
end. That view was not based on the well-settled principle that an 
abandonment of further performance by the person to whom payment 
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is due is jtistified on the ground that there has been a répudiation of 
the contract on the part of the person from whom the payment is 
due, because of persistent refusais to pay instalhnents or other cir- 
cumstances which indicate an inability or détermination not to pay the 
installnients due, as well as future instalhnents. Phini])s, etc., Const. 
Co. V. Sevmour, 91 U. S. 646, 23 L. Ed. 341 ; Canal Co. v. Gordon, 
6 Wall. 561, 18 L. Ed. 894; Knotts v. Clarke Const. Co., 249 Fed. 181, 
161 C. C. A. 217 (C. C. A. 7th Cir.). 

Indeed, the évidence would not .seem to hâve justified any such con- 
clusion. But the ruling of the court below seems to hâve been based 
upon the broad provision that the time of payment of installments, in 
a contract such as that in suit, is so material a part thereof and 
so completely goes to the essence of the contract that a failure to 
pay an installment when due justifies the party to whom payment is 
due in declining to complète the work. For the proposition thus ad- 
vanced, the décision of the Circuit Court of Appeals of the First Cir- 
cuit in Carlin Construction Co. v. Guerini Stone Co., 241 Fed. 545, 
553, 154 C. C. A. 321, is a direct authority. Although there has been 
some contrariety of opinion in the reported cases on this subject, it is 
more apparent than real, because each case has, of necessity, been de- 
cided on its own peculiar facts. In some, the covenant to do the 
work and the covenant to pay for the same bave been found to be 
not dépendent one upon the other, but independent of each other, in 
which case the only remedy of the person to vi'hom payment is due 
is to sue for the unpaid installments ; in others, the décisions hâve been 
based on the ground that under the provisions of the contracts before 
the courts in those cases, time of payment was not a material stipula- 
tion. Perhaps there is no real distinction between the last two classes 
of cases. It would unduly burden this opinion to attempt to review 
the authorities. Many of them will be found collected in 9 C. J. 725. 
It is sufficient to state that we approve of the rule announced in Carlin 
Const. Co. v. Guerini Stone Co., supra, supported, as we think it is, 
both by reason and cogent authority, especially of the state where this 
suit was tried. Worden v. Connell, 196 Pa. 281, 46 Atl. 298; Harton 
V. Hildebrand, 230 Pa. 335, 79 Atl. 571. 

Consequently the contract in suit being one where labor was to be 
performed and materials furnished over a considérable period of time, 
and in which large suras of money were to be expended by the con- 
tractor, and where payments, based on the amount of the work previ- 
ously donc, were likewise spread over a long period of time as the 
work progressed, it follows that the covenant of the contracter to per- 
form the work was dépendent upon the covenant of the Surety Com- 
pany to pay for the same as the work progressed and at the times 
specified in the contract ; time of payment being a material stipulation 
and of the essence of the contract, unless there is some provision 
of the contract which necessarily compels a finding that it was the 
intention of the parties that such covenants were to be independent 
of each other, or that the time provided for the payment of the 
monthly installments was not a material stipulation. We can find no 
such provision. Indeed, the original Curtis-Ward contract and the 
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original Walton contract each contains a provision "that tlie time shall 
be of the essence of this contract and sliall not be relievable against in 
equity or at law." 

[4j As before noted, the contract in suit provides that payments 
shall be made to the Contracting Company at the finie and upon the 
terms mentioned in the original contracts. Therefore a neglect to 
pay the December bill at the time specified in the contract, pro- 
vided, of course, that the Surety Company is estopped as before men- 
tioned, would hâve justified the Contracting Company in abandoning 
further work under the contract and treating it as at an end, unless 
there are some other circumstances that would force a contrary con- 
clusion. Thèse other circumstances may possibly be found (we do 
not wish to be understood as deciding that they may or may not) in 
the fact that the payments were to be made "on or about" the 15th 
of each month, coupled with the other circumstances which sur- 
rounded the parties at the time the Contracting Company terminated 
the contract, because we think that, imder the circumstances of this 
case, the word "about" should be construed to mean within a reason- 
able time after the 15th of the month, and because what was a rea- 
sonable time would de]3end upon ail the facts and circumstances, bear- 
ing in mind, of course, that time of payment was a material stipulation 
of the contract. It was probably for the jury to say whether, under 
ail of the circumstances, this reasonable time for paying the December 
bill had elapsed when the Contracting Company abandoned further 
work under the contract. 

If the Surety Company be given crédit on a new trial of this action 
(if any there shall be) for ail moneys which it bas paid the Contracting 
Company on account of the contract, the value of the materials which 
were on the work when the Contracting Company undertook the 
performance of the contract, or which were subsequently furnished 
to it by the Surety Company, and for the use of such tools and ap- 
pliances as were furnished by the Surety Company directly or indi- 
rectly, because they had been left on the work by the Curtis-Ward 
Company, there will be no merit in the contention urged before us 
that the Contracting Company could not rescind the contract, or, 
more properly speaking, could not treat it as at an end on account of 
the Surety Company's breach and conséquent répudiation, because, as 
is contended, it was not possible to place the Surety Company in statu 
que. Manifestly the giving of the crédits before mentioned will 
place the Surety Company in statu quo. We do not wish to be under- 
stood by anything we hâve just said as indicating that at the trial 
the jury was not instructed to give the Surety Company crédit for ail 
items within the above category, to which the learned trial judge's 
attention was directed. 

[5] The Contracting Company was allowed to recover on the basis 
of the fair and reasonable value of ail the work donc and materials 
furnished by it. The Surety Company contends that there was error 
in this respect. Its insistment is that the Contracting Company had 
been paid in full, except for the retained percentages of 10 per cent., 
for the work, as it progressed, according ta the rates or priées fixed 
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by the contract, and that it can only recover the fair and reasonable 
value of that part of the work for which it had not been paid, plus the 
retained percentag;es of 10 per cent, of the amounts already paid. In 
support of this proposition, counsel rely upon the décision of the 
Court of Appeals of Maryland in Rodemer v. Gonder, 9 Gill, 288, and 
the construction which it is claimed that Prof. Keener, in his work 
on Quasi Contracts, placed upon the décision of the Suprême Court of 
Ohio in Doolittle v. McCullough, 12 Ohio St. 360 ; the same havîng 
been approved by the spécial master, whose judgment was affirmed 
by the Suprême Court of Pennsylvania, on the reasons given by him, in 
Philadelphia v. Tripple, 230 Pa. 480, 79 Atl. 703. The Surety Com- 
pany did not at the trial, and does not now, take the position that it 
is not the gênerai rule, as the trial court held, that one of the 
parties to a building contract, who is excused from fuUy performing 
the contract by reason of the wrongful act of the other party, may, 
at his élection, treat the contract as rescinded and sue on a quantum 
meruit for the reasonable value of the work done and materials fur- 
nished in partial performance of the contract; but the contention is 
that such rule is inapplicable to this case, except to such part of the 
work done and materials furnished as were included in the bill 
rendered in December for work done in November, and which, as 
before stated, was not paid. Indeed, the Surety Company's position 
at the trial seems to hâve been that the Contracting Company could 
not recover the moneys which it had expended, but only upon a 
quantum meruit. 

As to what one may recover upon the breach of a construction con- 
tract when he is not in default — that is to say, in cases where he has 
been prevented from completely performing the contract by the act 
of the person for whom he is doing the work (and in this connection a 
refusai of the latter to pay installments due is treated as tantamount 
to an actual prévention of performance) — the covirts in différent juris- 
dictions are not in accord. Two or more différent rules hâve been 
announced ; they differ on the question as to whether the rate of 
compensation fixed in the contract is to govern, or whether more may 
be recovered than would hâve been realized at the contract rate. For 
examples of two of the rules, see Kehoe v. Rutherford, 56 N. J. Law, 
23, 27 Atl. 912 (where the recovery was limited to the contract price), 
and Brown v. Woodbury, 183 Mass. 279, 67 N. E. 327 (where re- 
covery was allowed on a quantum meruit), in both of which a num- 
ber of cases from other jurisdictions are coUected and discussed. 
The Court of Appeals of Maryland, in the décision before referred 
to, probably laid down merely another rule, applicable, however, only 
to those cases where the contract is divisible, in the sensé that it 
can be said that a payment theretofore made paid for and discharged 
ail obligations in respect to a particular part of the contract or a part 
of the work to be performed thereunder, so that, to that extent, the 
contract had been performed by both parties. To the same effect, we 
think, is the décision in Doolittle v. McCullough, if the construction 
placed upon it by Prof. Keener is correct. 

In view of the variant rules followed by the différent courts, and 
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in view of the fact that the Surety Company has not questioned, ex- 
cept as bef ore pointed out, the correctness of the rule f ollowed by 
the trial court, which would permit a recovery in excess of what would 
hâve been realized under the contract, we deem it inadvisable in this 
case to détermine which of the several rules commends itself most 
favorably to us, preferring to withhold a décision on that point luitil 
the question is squarely raised and in issue bef ore us. Assuming, how- 
ever, for purposes of argument, that the rule contended for by the 
Surety Company is sound as respects cases to which it is applicable, 
still we think that the trial court committed no error in declining to 
apply it to this case, because it cannot be said that the payment of any 
of the monthly bills rendered by the Contracting Company discharged 
the Surety Company's obligation for ail work donc and materials 
furnished up to the end of the period for which such bill or bills 
were rendered, This necessarily follows, we think, in addition to the 
fact that the monthly estimâtes were not conclusive, from the fact that 
the Contracting Company was to receive, not only the unit priées pro- 
vided for in the original contracts, but also the retained percentagçs 
due to the Curtis-Ward Company, ail moneys due for work done and 
materials furnished by the latter company, for which no monthly 
estimate had been made, and was to receive certain materials and 
supplies and was to hâve the use of certain tools and machinery. 
No attempt was made in the contract or otherwise to apportion thèse 
items over the various parts of the work. Moreover, a large part 
of the moneys which the Contracting Company received were paid 
under protest and the Surety Company's liability therefor left open 
for future détermination. 

We think that there was no error in the exclusion of the two tele- 
grams, a failure to admit which in évidence is assigned as error. 
They were merely parts of the preliminary negotiations which eventu- 
ally ripened into a written contract. 

The judgment is reversed, and a new trial granted. 
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CARBON TIMHER CO. et al. v. AMERICAN SURETY CO. OF NEW YORK. 

(Circuit Court of Appeals, Eighth Circuit December 8, 1919.) 

Nos. 5277, 5294. 

L ASSIQNMENTS FOE BHNEFIT OF CBEDITOBS <@=a8 — ^TbUST DEED CONSTRUED AS 

AS.SIONMENT. 

A trust deed, by which an Insolvent corporation transferred ail Its 
property, except that mortgaged to secure bonds to trustées, to be eold 
and the proceeds to be applied on its debts, wlth préférences to cer- 
tain credltors, and others to be paid pro rata, held in effect a voluntary 
assignaient for creditors. 
2. Subrogation ©^7(2) — Surety pating bond to United States subrogat- 
ed to v^l eight to pkiobiit of claim. 

Under a gc^^i-al assignment by an ln.solvent corporation to trustées for 
beneflt of creditois, the property passes subjeet to the right of the surety 

^ssVm other cases aee same topic & KEY-NUMBBR In ail Key-Numbered Dlgeata & Indexe» 



296 2G3 FEDERAL REPOIITKR 

on a bond given hy tlie oorjmration to tlie United States, whioli kis paid 
the debt, to priority of payiiieut by subrogation to the right of tlie 
United States by virtiie of liev. St. §§ 346C)-346<S (Conip. St. §§ (5372-6374). 

3. States ®=3-1 — Subrogation of suisety to right of priority of United 

States goverked by fédéral law. 

Tlie provisions of Kev. St. § 3468 (Comp. St. § f>374), giving a surety 
which ha.s pald the debt of its principal to the United States by subroga- 
tion priority in distribution of the assets of sucli principal in insolvency, 
snpersede the state laws governing sueh distribntlon. 

4. Principal and surety <®=>190(S) — ^Sukety has right to ini'erest on 

amount paid on bond. 

The surety on a bond given to the T'nited States by a contractor, who 
has paid the debt of his principal to the governnient, the amount of 
which was definitely deterniiiiable under the contraet, has a liquldated 
daim against his principal for the amount paid, with interest froni date 
of payment. 

5. ASSIGNMENTS FOK BKNE'FIT OF CREDITORS <g=>317 — CLAIMAi\TS ENTITLED TO 

interest on PREFERENTIAL CI-AIM. 

A preferontial <»laim against the estate of an Insolvent Is entitled to 
Interest, where Interest would otherwlse be recoverable, and there are 
sufflGient funds to pay elaiins of Its class in full. 

Appeal from the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Suit in equity by the American Surety Company of New York 
against the Carbon Timber Company and others. From the decree, 
ail parties appeal. Modified and afiirmed. 

W. E. Clark, of Denver, Colo., for plaintiff. 
William E. MuUen, of Cheyenne, for défendants. 

ikfore CARLAND and STONE, Circuit Judges, and ELIJOTT, 
District Judge. 

ELLIOTT, District Judge. This is an action brought by the Ameri- 
can Surety Company of New York, a corporation, appellant in No. 
5277, and appellee in No. 5294, hereinafter referred to as the plaintitï, 
against the Carbon Timber Company and others, appellee in the first 
number above referred to and appellants in the latter, hereinafter re- 
ferred to as défendants. The purpose of the action is to recover the 
amounts paid by the plaintiff upon settlenients of the liability incurred 
upon its undertaking in behalf of the Carbon Timber Company, upon 
the latter entering into a contraet or contracts with the government 
of the United States with référence to the cutting of timber. The Tim- 
ber Company failed to perform its duties in accordance with the pro- 
visions of its contraet with the United States, and there became a lia- 
bility on the part of the Timber Company to the government on ac- 
count thereof, and therefore a liability on the part of the Surety Com- 
pany. The Surety Company made settlenients, there being more than 
one default, in accordance and in compliance with the provisions of 
the contraet between the Surety Company and the Timber Company. 
By the tenus of the contraet the Surety Company became the attorney 
in fact for the Timber Company and was authorized to make the set- 
tlenients and payments. 

<g=:5For other cases see same topic & KEY'-NUMBBE in ail Key-Numbered Digests & Indexes 
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In addition to alleging the facts shovving the exécution of the bond, 
tlie default of the Timber Company, its liability under the provisions 
of its contract with the United States, the liability of the Surety Com- 
pany, its right to make the settlement, and its duty to make the pay- 
ments therein named, and the fact that they were made, witli the dates 
thereof, etc., it is also alleged that the Surety Company was entitled 
to a préférence in the payment of its claim against the Timber Com- 
]Jany under the statutes of the United States, and it is further alleged 
that the Timber Company was insolvent, and, being so, executed and 
delivered to défendants Meyer and Oison, two of the then officers of 
the said company, a deed of gênerai assignment of ail of the property 
of the Company for the benefit of certain creditors, which was in the 
form designated a "deed of trust" ; that they converted the property of 
said Company into money, and out of the proceeds of the sales paid 
theniselves compensation for services and other amounts to other per- 
sons, etc., in the sum of more than $15,000; and that they still hâve in 
their possession money aggregating ajjproximately $30,000, as part 
of the proceeds of said sales. 

The Surety Company prays relief in the sums of money so paid by 
it, together with interest at the rate of 8 per cent, per annum from the 
dates of payment thereof, and that the sanie be decreed a preferred 
claim and entitled to préférence iri payment from the moneys in the 
hands of said défendants Meyer and ( Jlson, and that injunction issue, 
enjoining and restraining said défendants from Jiaying out or in any 
manner disposing of the money in their hands and under their control 
imtil the further order of the court. 

Issue was joined by separate answer on the part of the défendant 
Company and the défendants Meyer and Oison, in which the facts 
were practically admitted as alleged in the pleading; the form of 
the trust deed being by amendment pleaded by the plaintiff and the 
efïect of the instrument denied by the respective answers. 

The case was tried upon the merits, and the facts were found by 
the court, and judgment entered thereon in favor of the plaintiff and 
against the défendants in the sum of $4,880.45, which was admittedly 
the sum paid by plaintiff to the United States upon its undertaking in 
behalf of the Timber Company, to which entry of judgment the de- 
fendants duly excepted. It was further decreed that the ])laintiff bave 
and recover no interest prior to the date of the judgment, and to the 
disallowance of interest plaintiff duly excepted. The respective par- 
ties prosecute their appeal and cross-appeal upon such exceptions. 

[1] The défendants prosecute the cro«s-apj)eal with varions assign- 
ments of error alleged to be so closely related that they are discussed 
by counsel together. It is especially urged that the trust deed executed 
by the Timber Company to défendants Meyer and Oison is not a deed 
of gênerai assignment within the contemplation of sections 3466 to 
3468, inclusive, of the Revised Statutes of the United States (Comp. 
St. §§ 6372-6374), which provide a ])riority of payment of debts due 
the United States, asserting that the instrument itself does not purport 
to be a deed of gênerai assignment, etc. 
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An examination of the instrument in question discloses that tlie ex- 
pressed purpose and intent thereof was: 

"To secure and to pay as promptly as possible ail labor claims and also 
reimburse the Blk Mountain Mercantile Company for moneys expeuded in 
producing ties and especially for moneys paid ail labor in produeing lies and 
other labor, and it is also deslred to fully secure as much as possible; aiiy 
deficieney that may be owing to the Carbon State Banlj over and above the 
amounts that may be paid to it by reason of said tie contract." 

At another place it appears that it was the désire of the Carbon Tim- 
ber Company that — 

"Any and ail creditors who are not secured by pr under the provisions of 
the supplemental deed of trust * ♦ » should be secured, and hâve assur- 
ances that they vvill be paid to the extent of the property of the said Carbon 
Timber Company." 

Such examination further discloses that the instrument itself re- 
cites the intent and purpose to transfer ail of the property of the Tim- 
ber Company, as f ollows : 

"Coverlng ail of the property of the company not included by the supple- 
mental deed of trust, and esi)ecially such property as is spedtically exempt 
from its provisions," etc. 

The said trust deed further provided the spécifie procédure for the 
distribution of the proceeds of the sale of the property therein trans- 
f erred, in language as f ollows : 

"And that the proceeds thereof shall be applied, flrst, towards the payment 
of the labor clainied indebtedness of the company, and then to the Elle Moun- 
tain Mercantile Company, and the Carbon State Bank, and any other unse- 
cured créditer, by said trustées, pro rata, vvhenever they hâve any moneys 
on hand." 

The instrument, in addition to the property described therein, fur- 
ther évidences an intent to convey ail of the property of the Timber 
Company in the following language, immediately following the de- 
scription of certain property: 

"And also any and ail property of whatsoever kind or description now 
owned by the Carbon Timber Company, or in which the Car'bon Timber Com- 
pany bas an interest, that is not covered by the supplemental deed of trust 
made and executed by this company to the Wyoming Trust & Savings Bank, 
and bearing date of the 24th day of Aprll, 1015." 

In said deed spécifie authority is conferred upon the trustées to — 

"whenever they deem It for the best advautage of ail parties concerned, sell 
portions or ail of said property for the payment of said indebtedness, the 
proceeds of any and ail such sales to be applied, flrst, to their own costs and 
expense in conducting said sale, and thereafter to the Carbon State Bank 
for moneys advanced for labor claims, and the Elk Mountain Mercantile 
Comipany for moneys owlng on account of payments inade to laborers," etc. 

The foregoing quotations are sufifîcient to show the understanding 
of the défendant Carbon Timber Company, when it executed the same, 
as to who was intended to be benefited by such deed of trust. It may 
be added hère that the Carbon State Bank and the Elk Mountain Mer- 
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cantile Company, named in said deed of trust, were subsidiaries of 
the défendant Carbon Timber Company. 

The facts are practically ail admitted. There is so little controversy 
upon any material fact that it is not worthy of discussion hère. The 
Carbon Timber Company was insolvent when this conveyance was 
made; it transferred its property to the défendants Meyer and Oison 
as trustées for the benefit of its creditors ; ail of the property then own- 
ed by it, except certain property that was contained in the deed of trust 
to secure payment of its bonds then outstanding, was transferred. It 
f ollows that such conveyance and transfer was not intended as a deed 
but was intended as security for its debts and a transfer of its prop- 
erty for the benefit of its creditors. Upon its face it constitutes a 
préférence as to certain of its creditors therein named, and thèse credi- 
tors bore such a relation to the Carbon Timber Company and had 
such knowledge of its business that at the time of this transfer and con- 
veyance they had cause to believe that the instrument was intended 
as and would operate as a préférence in their favor ; f urther, that this 
transfer and conveyance by the Timber Company was made with the 
intent and purpose on its part to hinder, delay, and defraud its credi- 
tors, or some of them. 

It is undisputed that the défendants Meyer and Oison, after the 
delivery to them of said deed of trust, did sell and dispose of and cou- 
vert ail of the property of the Timber Company into money, and eut 
of the proceeds of the sale paid themselves compensation for services, 
and paid out of the proceeds other amounts to other persons, and that 
they still had in their possession approximately $30,000, part proceeds 
of sales of the property of said company. 

Under the provisions of this deed and the record as to the dispo- 
sition of the property of the Timber Company by the trustées, this is 
clearly a case wherein the instrument, so termed a "deed of trust," 
was in truth and fact an assignment for benefit of creditors ; the trus- 
tées being authorized to take possession of ail the property conveyed to 
them at such time as they might elect, not requiring any default on 
the part of the Timber Company, but leaving the possession in the 
trustées, with fuU power to sell, and a direction for the application of 
proceeds to the payment of the creditors therein named. Défendants 
urge the name of the instrument, "deed of trust," as being inconsistent 
with an intent on the part of the Carbon Timber Company to make an 
assignment for the benefit of its creditors. It may be suggested that 
there is no réservation in this instrument to the Timber Company of 
right of rédemption, and the intention of the Timber Company must 
détermine the character of the conveyance. It appears conclusively 
that it was the intent and purpose of the Timber Company to divest it- 
self of the title and control of this property, and by the instrument it- 
self appropriated the property and its proceeds to the payment of its 
creditors pro rata. Notwithstanding the name given this instrument, 
it was in fact an assignment for the benefit of creditors of the défend- 
ant Carbon Timber Company. Cadwell's Bank v. Crittenden, 66 lowa, 
237, 23 N. W. 646; In re Gutwillig (D. C.) 90 Fed. 475; Appolos v. 
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Brady, 49 Fed. 401, 1 C. C. A. 299; May v. Tennev, 148 U. S. 60, 13 
Sup. Ct. 491. 

[2] Plaintiff alleged priority of its claim for the amount that it had 
paid to the United States in settlement for the shortcomings of the 
Timber Company, with interest thereon at 8 per cent, from the date of 
such payments, basing snch priority upon sections 3466 and 3468 of 
the Revised Statutes of the United States. Section 3466 provides 
that — 

"Whenever aii.v pcrsou drulel)t(Ml to the Tnitod Stiites is iusolveiit, * « * 
the debts (lue to the t'nite<l States sliall Ite first satisfitHl ; and the priorit.y 
herehy establislied shall exteiid as well to rases in which a rtebtor, not Jinv- 
iii}; sufîicieiit pi'operty to pay ail liis debts, makes a volnntary assiKimieiit 
thereof, * * * as to eases in \yhieh an act of bankïnptcy is conniiitted." 

Section 3468 provides that — 

"Whenever the principal in nny bond siven to the T'nited States is iusolv- 
ent, * * * and * * * auy surety on the bond * * * pays to the 
United States the nioney due upon such bond, siich surety * * * shall 
hâve the like priority l'or the recovetry and receipt of the moneys out of tlie 
estate and effects of such insolveut * * * as is secured to the T'nited 
States, and may bruis and niaintain a suit upon the bond, in huv or eqnity, 
in his own naine, for the recovery of ail nioueys paid thereon." 

Applying the provisions of this statute to the facts alleged in the 
bill of complaint, both as stated originally and as amended, the trial 
court rightfnlly found that the plaintiff had brought itself within the 
provisions of the statute and ^w^s entitled to priority for the amount 
so paid by it. 

It is admitted that the défendant Carbon TiiBber Company did not 
hâve property sufficient to pay its debts at the time that it made this 
voluntary assignment, and therefore, under the provisions of this 
statute the debts due the United States bave priority and must first be 
satisfied. Such priority oi the United States attached at the instant 
the. deed v^ras executed. Therefore the title conveyed by the Carbon 
Timber Company to Meyer and Oison, as trustées for the benefit of 
those nained in the instrument in question, was subject to the said right 
•of priority in favor of the plaintiiï by virtue of its right of subroga- 
tion. Meyer and Oison, by opération of law, became the trustées for 
the United States and for the plaintiff, subrogated to its rights to the 
extent of the amount due for moneys paid by the plaintiff to the Unit- 
ed States. 

[3] It may be added that the provisions of thèse statutes of the 
United States supersede the state laws upon a distribution of assets 
■coming within and effected by its provisions. It bas been uniformly 
held that, whether in a case of insolvency, deatli, or assignment, the 
property of a debtor passes to the assignée, executor or administra- 
tor subject to the priority of the United States, and while it does not 
prevent the transmission of the property, it does give a préférence to 
payment out of the proceeds. Brent v. Président and Directors of 
Bank of Washington, 10 Pet. 596, 9 L. Ed. 547. 

Defei^dants say, howevej:,' that, àdmitting there was a préférence in 
favor of the United States, the plaintiff is not entitled to its enforce- 
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ment in its behalf. The plaintiff as surety on the original contract is 
entitled to assert the équitable doctrine of subrogation. This right is 
never accorded in equity to one who is a mère volunteer in paying a 
debt of one person to another. The doctrine of subrogation is a pure, 
unmixed equity, having its foundation in the principles of natural 
justice. This plaintifï lias brought itself within the spécifie terms of 
the statute above quoted and is, therefore, entitled to assert its right 
of subrogation. U. S. v. Hitchcock, 164 U. S. 227, 17 Sup. Ct. 142, 41 
L. Ed. 412. 

The record, practically by undisputed facts, supports the findings of 
the trial court in favor of the plaintifï and against défendants for the 
amount paid by plaintiff to the United States upon its bond in be- 
half of défendant Carbon Timber Company. 

Défendants further contend that the Bankruptcy Act of 1898 (Comp. 
St. §§ 9.585-9656) modified the rule of priority established by sections 
3466-3468, U. S. R. S., and insist that the United States is not entitled 
to a préférence in the payment of its claims as against labor claimants, 
and that therefore the judgment and findings as to priority made by 
the court below should be reversed, citing Guarantee Title & Trust Co., 
Trustée, v. Title Guaranty & Surety Co., 224 U. S. 152, 32 Sup. Ct. 
457, 56 L. Ed. 706, In this case the court, construing the act of 1898, 
determined that it gave labor performed within three months prior to 
the pétition in bankruptcy préférence as against the surety, basing its 
opinion on the provisions of section 64 of the Bankruptcy Act (Comp. 
St. § 9648). 

Référence to the record discloses that the plaintifï alleged in its bill 
of complaint that the trustées named in the deed of trust paid $15,- 
344.92, défendants in their answers admitting the payment of that 
amount to labor claimants, but there is no allégation in the answers or 
showing in the record that labor claimants were not thereby paid in 
full, or that there are unpaid claims for labor performed within three 
months before the filing of the deed of trust. 

Therefore, from défendants' own viewpoint, if it is conceded that 
this is a proceeding in bankruptcy, and that plaintiff cannot rely upon 
the statutes under which it insists this action was brought, still the 
contention of the défendants is not well taken, and they bave failed to 
bring themselves within the tenns of said décision upon which they 
rely. 

[4] The decree of the trial court denied interest to the plaintiff 
upon the amount of its claim, prior to the date of the decree. From 
this portion of the judgment the Surety Company prosecutes its ap- 
peal, alleging failure to allow interest as the sole assignment of error. 
The plaintiff contends that it was entitled to interest at 8 per cent, 
per annum upon the amounts paid by it for the default of the Timber 
Company, which had been ascertained in the manner authorized by the 
contract between the plaintiff and the Timber Company, and for which' 
it was, by the terms of its bond, liable to the United States of America, 
together with interest, if it had refused to make the payments at the 
time of the ascertainment of the amount and the demand for payment. 
The contention of the plaintiff is that it made this payment for the use 
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and benefit of the Timber Company, under its written authority, and 
that it is entitled to interest thereon. 

The statiites of Wyoming, where this contract was executed, provide,, 
by section 3358, as follows : 

"On money due on any instrument In writlng, in the absence of contract 
specifying the rate, or on settlement of an account from the day balance shall 
be agreed upon ; on money received to the use of another, and retained with- 
out the Qwner's consent, express or implied, from the receipt thereof, and on 
money loaned or due, and withheld by unreasonable dolay of payment, in- 
terest shall be allowed at the rate of eight per cent, per annum. Unsettled 
accounts shall bear interest after thirty days from the date of the last item 
thereof." 

We think that the plaintiff was entitled to interest tipon thèse pay- 
ments made under the provisions of this contract under the foregoing 
provision, "on money due on any instrument in writing," and possibly 
within the other provision, "and money * * * due and withheld 
by unreasonable delay of payment." 

The défendants reply, however, that, even if the plaintiff was en- 
titled to interest under the statutes of Wyoming, the claim of plaintiff 
was unliquidated, and therefore entitled to no interest prior to the date 
of the decree. This makes it necessary to détermine when a claim is 
liquidated. 

The amount was ascertained under- and by virtue of spécifie author- 
ity of the terms of the contract entered into between the Surety 
Company and the Timber Company, and, having been definitely as- 
certained, was paid by the plaintiff. This is undisputed. It follows 
that the amount so paid by the plaintiff to the United States was then 
due from the défendant to the plaintiff. It required no act of either 
plaintiff or défendant Timber Company to make the amount due defi- 
nite and certain, and the time that it became due was the time of pay- 
ment by plaintiff. Certainly, therefore, it was a liquidated debt. 

[5] Référence to défendants' brief discloses that the défendants 
further rely upon the proposition that after property of an insolvent 
passes into the hands of a receiver or of an assignée in insolvency^ 
interest is not allowed on the claims against the funds. 

The first citation upon which défendants rely, Thomas v. Western 
Car Co., 149 U. S. 95, 13 Sup. Ct. 824, 37 L. E. 663, is a case in which 
the opinion was written by Judge Shiras, and involved the amount due 
for the repair of cars in the hands of a receiver, and it was held that in 
that case the claim was not to be a pref erred debt having priority over 
the mortgage debt, and the car company in this case was not allowed 
interest, and the opinion in the last paragraph states the doctrine as fol- 
lows: 

"As a gênerai rule, after property of an insolvent passes into the hands of 
a receiver or of an assignée in insolvency, interest is not allowed on the claims 
against the funds. The delay in distribution ia the act of the law ; it is a 
necessary incident to the settlement of the estate. [Citations.] We see no 
reason in departing from this rule in a case llke the présent, where sucn a 
claim would be paid ont of moneys that fall far short of paying thé mortgage 
debt." 
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The next citation of défendant is Richmond Co. v. Richmond Br. 
Co., 15 C. C. A. 299, 68 Fed. 115, 34 L. R. A. 625. This is a case 
tried before Taft and Lurton, Circuit Judges, and a District Judge. 
Lurton, Circuit Judge, wrote the opinion. This case involved the 
rights of subcontractors and others to priority among the various 
claimants to funds arising from the sale of a railroad. In the course 
of the opinion the court quotes with approval from Henderson Cotton 
Mfg. Co. V. Lowell Machine Shops, 86 Ky. 668, 7 S. W. 142, concern- 
ing the allowance of interest upon an account, as follows : 

"The true ground upon whlch to put the allowance of interest is the fault 
of the party who is to pay the debt. If he has made default of payment, then, 
ex œquo et bono, he should reimburse the créditer for keeping hlm ont of the 
use of his money. He should render nn équivalent for the use of what is not his 
ovvn. If tliere be a specifled time for payment, and a fallure to then pay, or 
a demand of payment of a liquidated claim, and default, then the debt should, 
as a matter of law, bear interest from the tinie of such failure. This is the 
current of authority, and it is supported by both right and reason." 

This opinion then proceeds to dispose of the case above cited : 

"Neither is there anything in the case of Redfield v. Iron Co., 110 U. S. 174, 
3 Sup. et. 570 [28 L. Ed. 109], or Thomas v. Car Co., 149 U. S. 116, 13 Sup. 
et. 824 [37 L. Ed. 603], which conflicts with the doctrine as stated." 

Thereupon the court construes the case cited by défendants, Thom- 
as V. Car Co., snpra, as follows : 

"There seems to hâve been no detinite time agreed upon as to payment, and 
interest was disallowed because, as the court said, the delay in payment 
Vas occasioned by resistiug demands made by the car company, which the 
resuit of the litigatiou shows were excessive, if not extortionate.' The con- 
tract company was in default, and interest is properly allowable from the 
time it failed to pay according to its promise, by way of compensation for 
the delay in payment." 

The case f urther proceeds as follows : 

"Neither is there anything in the fact that the railroad company is insolv- 
ent, nor in tlie fact that the allowance of interest wlU diminish the fund tp 
which the bondholders may loolv for the payment of their bonds. The laJl- 
guage relied upon in support of the decree disallowing interest, from the 
opinion lu Thomas v. Car Co., that 'as a gênerai rule, after property of an 
insolvent passes into the hands of a receiver, br of an assignée in insolvency, 
interest is not allowable on the claims against the funds,' was not a point 
upon which that case turned, and was doubtless intended to apply only to a 
case where the fund Is insufficient to pay ail and the creditors are ail of tlie 
same rank, as in the distribution of the assets of an insolvent bank." — citing 
White V. Knox, 111 U. S. 784, 4 Sup. Ct. 686, 28 L. Ed. 603, and Bank v. 
Armstrong, 59 Fed. 372, 8 O. O. A. 155, 28 L. E. A. 231. (The italics are ours.) 

In the case at bar, as in the case last above cited, there is no question 
of the distribution of insufficient assets among lienholders of the same 
rank. The trial court correctly found in this case that plaintiff's claim 
was pref erred to ail others, and therefore cannot be determined within 
the terms of the opinion in Thomas v. Car Co., supra. The plaintiff 
was therefore entitled to interest at the rate of 8 per cent, per annum 
on its respective claims from the respective dates of payment as they 
appear in the bill of complaint. 
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The record, therefore, does not sustain the défendants' assignments 
of error. The only error committed by the trial court is the one as- 
signed by the plaintif?. The case is remanded, and the trial court is di- 
rected to modify the decree entered below, by adding thereto the 
amount of interest at 8 per cent, per annum upon the amounts paid by 
the plaintif! to the United States from the dates of payraent, respec- 
tively, and the decree, as so modified is 

Affirmed. 

CARLAND, Circuit Judge. I concur in what is said in the opinion, 
but, as the Surety Company's claim for interest was not paid upon tlie 
bonds to the United States, I am of the opinion that it is not entitled to 
a préférence, although I agrée that the Surety Company has the right 
to recover the interest claimed from the Timber Company, if they 
hâve any assets to pay it 



WASHINGTON-ALASKA BANK et al. v. DEXTER HORTON NAT. BANK 
OF SEATTLE, WASH. 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1020.) 

No. 3218. 

1, Banks and banking <S=>80(1) — Sbcubkd cmîditob of insolvent bank 

held entitled to dividende on full claim, beqabdless of collections 
on collateral. 

One haviug a claim agaiDSt an Jnsolvent bank in the hands of a re- 
ceiver, secured by collatéral, could prove for, and receive dividends on, 
the full amount of the claim, regardless of sums received from the collat- 
éral after transfer of tlie assets to the receiver, provided he did not re- 
ceive more than the full amount due, especially vvhere the receiver agreed 
to pay the claimant the same dividends paid other creditors in considéra- 
tion of a delay in selling the collatéral. 

2. PLEDGES <Ê=3l9 INTEBEST as WELL as PBINCIPAL 18 SECUBED. 

A pledge of stock to secure an interest-bearing debt secured the interest 
as vcell as the principal of the debt. 

8. ÈÀNKS AND BANKING ®=»S0(4) SXATE LaW AS TO PBIOEITIES D0ES NOT 

APPLY TO BANK DOING BUSINESS IN ANOTUEB STATE. 

Act Nev. March 24, 1909 (St 1909, c. 191) , giving prlority to the claims 
of depositors and holdera of exchange against insolvent banks over ail 
other claims, exeept taxes, does not apply to a bank incorpora ted under 
the laws of Nevada, but doing business in Alaska. 

4. CORPOEATIONS ©=640 RXJLE AS TO EXTBATEBRITOBIAL FOECE OF LAWS OF 

STATH OF INCOEPORATION 8TATED. 

The laws of the state In whleh a corporation is organlzed, which become 
a part of Its charter, foUow the eonwration when It engages in business 
in another state; but those laws which regulate corporations In their 
manner of doing business in the state do not follow it into another state. 

5. Banks and banking <S=()3 — Statutb givino peefebenoe to olaims of iie- 

positobs held eepealed. 

Act Nev. March 24, 1909 (St. 1909, c. 191), giving claims of depositors 
and holders of exchauge priority over other claims against insolvent 
banks, exeept taxes, was repealed by St. Nev. 1911, c. 150, regulating 
banking and other maitters relating thereto, which gives no such préf- 
érence. 
■ ' ' ' ' _ ~ — . 

®=»For other cases «ee same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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6. BaXKS AM) BANKlXCi lS;:x37T(G) — FaTLUIÎE TO OBTAIX I.EAVE TO sue MX'EIVER 
IS CtîRED DY ms Al'PKAIiAXCE AT C'OTjKt'r DIRECTIOX WITIIOUT OBJK(;TION. 

Tho failure to oblaiii leave of tlic court a])iiointin}; a receiv(>r for an 
insolvent brink to sue hliu to foivcloso a lieu ou coriutcral security for a 
<lcl)t was (-ured, aud tlie .iurtf.'uu ut wiis uot void, wliorc tlio court dlrected 
tlic rcccivcr to a))i)i'ar aud uuswcr, aud lio did so witimut raisini; tho. dé- 
fense that prior pei-uiissiou to l)riiiK tlie suit had iiot beeu fjiveu. 

Ross, Circuit Juds'e, dissentiu^. 

Appeal f rom the District Court of the United States for the F'ourth 
Division of the Territory of Alaska ; Charles E. Bunnell, Judge. 

Claim by the Dexter Norton National Bank of Seattle, Wash., 
ag-ainst the Washington-Alaska Bank and F. lî. Noyés, receiver there- 
of. From an order directing payment of the claim, défendants appeal. 
Affirmed. 

The Wasliinston-Alaska Bauk, of Nevada, a corporation incoriisirated uuder 
tlîe laws of Nevada, was doins a baidduj; Imsiuess in tlie territory of Alaska, 
at Fairhanks. On .Tainiary 5, 1!)1], it weut into tlie liauds of reecivers. At 
ihat tiuie it was indebte<l to appellec in the siuu of ij;]20,4()5.(i2, for the pny- 
uieut of wliich the apiiellee held as collatéral security 9U shares of the capital 
stock of the (ioM Bar lainilier Coui])auy. Ou Decciuber L'ii, 1910, the Wash- 
iugtou-Alaska Bank sent hy exi)ress to tlie appcllee. at Seattle, sjold coin, bul- 
lion. and currenoy to the value of .f;l01,000 to be applied ou said iudebteduess. 
but after the appointmeut of the receivers the WashiiiKton-Alaska Bauk spized 
the said $101,000 while it a\ as in the hands of the express conipany lu transit. 
Tlieir right to do so was uiiheld by tbis court in Dexter Ilorton National Bauk 
V. Hawkins, 190 Fed. 924, 111 C. C. A. 514. On Jlarch 20, 1912. tUe.appellee 
preseiited ils claim to the receivers of (lie AVashiugton-Alaska Bauk, aud the 
sau.ie was allowed in the suiii of .f!129,4(15.()2. 

Prior thereto, and durins; the year 1911, the receivers jiaid to uusecnred 
'"•reditors dividends aniouutins in the agf;re}cate to 50 per cent, of their claiius. 
Thereafter the then receiver and the a])pellee entered into a written agree- 
inent, which was siffued by tlie receiver ou July l.'i. 1912, and by the appellee 
ou Noveuiber 22, 1912. wherein it was recited that tbe appcllee wa.s eiititled to 
receive payment of a 50 per cent, dividend ou ils claim, as had lieeu paid to 
other creditors ; that the appellee held shares of the Gold Bar Lniuher Coni- 
])auy stock as collatéral security ; that it was tlie désire of the receiver that 
the collatéral lie not sold or converted without liis consent prior to .Tune 1, 
19ir{, and that he would pay to the a))pellce, ou accnunt of the dividends which 
it was entilk>d to receive, fhe suiu of $25,000, aud iiay the balance of the 50 
per cent, as fast as fuiuls were available, aud befoi'e lle(-euib(>r 1, 1912, if pos- 
sible; that in considération thereof llie aP]iellee aj;reed not to sell or couvert 
Its collatéral prior to December 1, 1912, without tbe receiver"s consent; aud 
that, if the balance of the dividend due it were paid it by tliat date, it would 
not couvert the collatéral prior to .Tune 1, 1913. The receiver further asçreed 
that, sliould auy further dividends be dei-lared and paid to other credit(irs, the 
nt)pellee should receive the saine rate of dividends as other creditors uutil 
its claiuis were paid in fuli. 

Pursuaut to the agreeiuent the receiver jjaid tlie appellee .$2,'),000, but niade 
no further iiayments. On A]iril 9, 191.'!, the ai>pellee couiuienced its suit in 
equity in the superior court for Kiuf; county, state of Waslnn^;ton, against the 
AVashingtou-Alaska Bank and its receiver, to foreclo.se Us lieu on tlie collat- 
éral and for judgiuent. Jud.tcmeut was, duly rendered in accordance with the 
prayer of the complaint for .'(;i2t),907.NO, wlilch was the amount of the «■laim, 
after deductiuK tlie .?25,0()0 payaient and addiii}; iuterest. The collatéral was 
.sold for .$100,000, leavinp; a balance due on tlie ajipellee's iudf;mcut ou Jaiiu- 
ary 30, 1914, of $27,248.76. Upou tlie fore.iîoiiig faets the court below entered 

^z^For other cases see same topic & KE^Y-NUMBER in ail Key-Numbered Digests & Indexes 
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its order directlng tlie recelver to pay to tlie appellee $27,225.47, wlth Interest 
at 6 per cent, per annum from Jannary 30, 1&14, out of any funds In his hands 
belonging to the insolvent esta te and applicable to the payment of debts, be- 
fore making any further payment to other credltors. It is from tliis order 
tliat the appeal Is taken. 

De Journel & De Journel, of San Francisco, Cal., and Roy V. Nye, 
of Monrovia, Cal., for appellants. 

A. R. Heilig, of Fairbanks, Alaska, and Peters & Powell, of Seattle, 
Wash., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
The appellant contends that there remained due only $4,510.67 of 
the appellee's original claim after applying the $25,000 payment of 
August 6, 1912, and the net amount which was realized on the fore- 
closure sale, and that the remainder of the appellee's claim, as allowed 
by the court below, represents interest, which the appellee was not 
entitled to receive out of the estate in the hands of the receiver. The 
court below applied the rule established in Merrill v. National Bank of 
Jacksonville, 173 U. S. 131, 19 Sup. Ct. 360, 43 L. Ed. 640, that the 
creditor can prove for and rèceive dividends upon the fuU amount 
of his claim, regardless of any sums received from his collatéral after 
the transfer of the assets from the debtor in insolvency, provided that 
he shall not receive more than the fuU amount due him, and held that 
any doubt as to the applicability of the rule was dissolved when con- 
sidération was had of the terms of the contract between the receiver 
and the appellee, a contract which was made with the approval of the 
court below, and the fact that at the time when the contract was made 
the value of the Gold Bar stock was considered both by the appellee 
and the receiver to be far in excess of the appellee's claim against 
the Washington-Alaska Bank, and the fact that the validity of the 
tontract was established in the suit in the Washington state court, 
judgment in which was affirnied on appeal to the Suprême Court. 
Dexter Horton Nat. Bank v. Wash.-Alaska Bank, 86 Wash. 452, 
150 Pac. 1176. 

[2] We are not convinced that the court below was in error in so 
ruling. A pledge which secures an interest-bearing debt secures the 
interest as much as the principal of the debt. In Richmond & I. Const. 
Co. v. Richmond, N. I. & B. R. Ce, 68 Fed. 105, 116, 15 C. C. A. 
289, 300 (34 L. R. A. 625), Judge Lurton said : 

"If interest is properly due, as between creditor and debtor, the interest 
Is just as much a part of the principal claim as the principal tliereof." 

In Chemical Nat. Bank v. Armstrong, 59 Fed. 372, 378, 8 C. C. A. 
155, 161 (28 L. R. A. 231), Judge Taft, after reviewing the authorities, 
said : 

"The exact point wliich is common to ail the foregolng authorities, and 
which they ail sustain, Is that a creditor who has proved his claim against an 
insolvent estate under administration can colleet his dividends without any 
déduction from his claim as proven for coUectious made from, collatéral after 
Jiis proof of claim Is flled." 
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Cases of similar import are Hitner v. Diamond State Steel Co> 
(C. C.) 176 Fed. 390; New York Security & Trust Co. v. Lombard 
Invest. Co. (C. C.) 73 Fed. 537; Savings Bank v. Robert H. Jenks 
Lumber Co. (C. C.) 194 Fed. 732. 

[3, 4] The appellant's principal contention is that the payment to- 
the appellee was prohibited by a law of the state of Nevada, which 
gave priority to the claims of "depositors for deposit" and the claims 
of "holders of exchange" over ail other claims, except taxes, and de- 
clared such claims to be a first lien on ail of the assets of banking 
corporations at the time of closing the bank. Act March 24, 1909 
(Laws Nev. 1908-1909, p. 251). We are unable to agrée that the said 
banking law of Nevada has any bearing upon the question of distribu- 
tion of assets hère involved, notwithstanding that the bank was 
incorporated under the gênerai incorporation law of Nevada. A 
marked distinction is observed between the laws of the state which 
became a part of the charter of the corporation and those laws of the 
state which regulate corporations in their manner of doing business 
in the state. The former will foUow the corporation when it engages, 
in business in another state. The latter will not. In Jesson v. Noyés, 
245 Fed. 46, 157 C. C. A. 342, this court held that the Washington- 
Alaska Bank was bound by the provisions of the gênerai incorporation 
laws of Nevada prescribing the powers of directors of corporations. 
We so held on the ground that that law entered into the charter of the 
bank and contre lied the action of its directors in whatever state they 
might go to do business. But the act of the Législature of Nevada of 
March 24, 1909, was enacted after the incorporation of the Washing- 
ton-Alaska Bank, and its purpose was to regulate corporations en- 
gaged in the banking business in the state of Nevada, and to protect 
depositors in such banks. In 12 R. C. L. p. 25, it is said : 

"A corporation createU by the laws of another state, therefore, does not 
bring into every state where it transacls btisiness the gênerai legislaflon or 
judicial décisions of the state in whicli it is orsanized, but such gênerai laws 
and régulations or the décisions of tlie covirts of a sister state are controlUng 
only within Its ovrti limite, and such state has no power to give them force or 
effect in other jurisdictions." 

In 2 Mor. Priv. Corp. § 967, it is said : 

"The charter contract alone is recognized. It is the charter alone which is 
recogni/,ed by the laws of coniity, and not tlie gênerai législation of the state 
in which the corporation ^^•as formed. The gênerai laws and régulations of 
a state are intended to govem only within the limits of the state enacting them, 
and a state would hâve no power to give them extraterritorial force." 

In Guilford v. Western Union Tel. Co., 59 Minn. 332, 61 N. W.. 
324, 50 Am. St. Rep. 407, the court held : 

"It is only the charter of the corporation, constitutlng the agreement be- 
tween it and its stockholders, which will be recognized as binding in other 
States, and not the gênerai laws of the foreign state, affecting merely the rem- 
edy, which govem only within the state enacting them." 

In Warren v. First Nat. Bank of Columbus, 149 111. 9, 38 N. E. 
122, 25 L. R. A. 746, it was held that the charter alone of a foreign 
corporation, and not the gênerai législation of the state in which it 
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was created, will hâve effect to limit its powers oiitside of the state, 
and that a New York statiite prohibiting assignment or transfers by 
insolvent corporations has no extraterritorial force and does not 
affect the vahdity of an assignment by an insolvent corporation exe- 
cuted in Obio of a transfer of funds in Illinois. In Oliio Life Ins. 
Co. V. Merchants Ins. Co., 11 Humph. (Tenn.) 1, 53 Am. Dec. 742, 
it was hekl that the gênerai law of a state prohiliiting corporations 
from engaging in the banking business, unless expressly formed for 
that purpose, has no force beyond the limits of the state, but that it 
is otherwise if such a restriction is contained in the charter. In 
Borton v. Brines-Chase Co., 175 Pa. 209 (34 Atl. 597) it was held 
that — 

"A gênerai assignment or confession of judsment mny be made by a foreiffn 
insolvent eorporation in l'enn.sylvanlii, Uioujrh the laws of its own state pro- 
liibit insol^'ent corporations from doiiig so." 

Of similar import is Pairpoint Mfg. Co. v. Phila. Optical Co., 161 
Pa. 17, 28 Atl. 1003. 

In East Side Bank v. Colunibus Tanning Co., 170 Pa. 1, 32 Atl. 
539, it was held that the statute of New York forbidding préférences 
by insolvent corporations did not render void a préférence judgment 
taken in Pennsylvania against an insolvent corporation organized un- 
der the laws of New York, but holding its entire property in Pennsyl- 
vania. In Franklin Trust Co. v. State of New Jersey, 1<S1 Fed. 769, 
104 C. C. A. 629, where a corporation oi-ganized under the laws of 
New Jersey, but whose business interests and ail of its property were 
in another state, had beconie insolvent and was being wound up in 
that state, it was held that a franchise tax imposed upon it under the 
law of New Jersey, after the commencement of the insolvency pro- 
ceedings, could not be enforced in the court of the foreign juris- 
diction, and given priority of payment over the claims of bona fide 
local creditors. In United States Mortgage Co. v. Sperry (C. C.) 
24 Fed. 838, Judge Gresham held that a New York corporation doing 
business in Illinois was not bound by the New York statute which 
provided that no loan should be made at a rate of interest exceeding the 
légal rate, which in New York was 7 per cent. In Boehme v. Rail, 51 
N. J. Eq. 541, 26 Atl. 832, the court held that, where a foreign corpora- 
tion exécutes in New Jersey a mortgage on property within that 
state to résident creditors to secure payment of debts contracted and 
payable there, the mortgage will not be held invalid because the exé- 
cution thereof was contrary to the gênerai statute of the state in which 
the corporation was incorporated. There are numerous other dé- 
cisions sustaining the doctrine above declared by the text-writers 
and announced by the courts, notably White v. Howard, 38 Conn. 
342; Hannis Dis. Co. v. Baltimore, 114 Md. 678, 80 Atl. 319; Castle's 
Adm'r v. Acrogen Coal Co., 145 Ky. 591, 140 S. W. 1034; Fowler 
V. Bell, 90 Tex. 150, Z7 S. W. 1058, 39 L. R. A. 254, 59 Am. St. Rep. 
788; Com. Nat. Bank v. Motherwell Iron & S. Co., 95 Tenn. 172, 
31 S. W. 1002, 29 L. R. A. 164. 

[5] In brief, the Washington-Alaska Bank, as its name indicates, 
was incorporated in Nevada for the purpose of engaging in business 
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eiscwhere than in that state. As to its corporate powers it was gov- 
erned by its charter, but when it engaged in the banking business in 
Alaska it became subject to the local laws. Depositors and others 
who dealt with it as a bank were not required to search the statute 
of Nevada to ascertain wliat their rights were. They were entitled 
to rely upon the laws of the tcrritory where the bank was engaged in 
business. The act of March 24, 1909, was, as its title indicates, a 
gênerai act to define and regulate the business of banking, and to create 
a state banking board and a bank examiner. In the body of the act are 
found niimerous expressions of the purpose to regulate banking "in 
this state." It contains no indication of the intention of the Légis- 
lature to inject any of its provisions into the charters of banking cor- 
porations theretofore or thereafter to be incorporated. Two years 
later the Législature passed a new act "to regulate banking and other 
niatters relating thereto" (St. 1911, p. 291), which expressly repeals 
ail prior acts and parts of acts in conflict with its provisions. It gives 
no préférence to claims of depositors or others. That it was the in- 
tention to repeal the act of 1909 in toto is further shown in the 
Revised Laws of Nevada of 1912, where the law of 1911 is restated, 
and a note in volume 1, p. 209, déclares that the latter act supersedes 
the act approved March 24, 1909. 

[6] The appellant contends that the judgment in the foreclosure 
proceeding is void, for the reason that no permission was obtained 
from the court below to bring the suit against its receiver, and Barton 
V. Barbour, 104 U. S. 126, 26 L. Ed. 672, is cited as holding that 
consent to sue a receiver is jurisdictional. This contention was not 
made in the court below, and it is not embraced in any of the assign- 
ments of error. It is based upon the proposition that the judgment 
of foreclosure is absolutely void for want of jurisdiction. In Barton 
v. Barbour a plea to the jurisdiction was interposed, and the question 
before the Suprême Court was the sufflciency of that plea. In the 
foreclosure suit in question hère, not only was there no plea to the 
jurisdiction, but the court below directed its receiver to appear and 
answer the suit, which he did without raising the défense that prior 
permission had not been given to bring the suit. In 3 Street's Fed. 
Eq. Prac. 2676, it is said : 

"It is a «eiieral principle of pqnity praerlee that a suit oaiinot bc brouslit 
against a receiver, in liis eapaeity as sucli. to rpcover any property in lus 
Jiaiifls, or to recover on any (lel)t, denianrt. or claini wliatever against him, 
unless npon prevlows leine lirst dnly obtained. Tliis rnle a])plies to stiits 
broiight either in that court or in any other court; and if an unauthorizcd 
suit be broutîht against tlie receiver, he niay successfully plead the disability 
of the plalntifï." 

We think the instruction which the Alaska court gave to its receiver 
is in efïect an order permitting the institution of the foreclosure suit, 
and the fact that the receiver in compliance therewith appeared in the 
suit and defended the same, and acquiesced in the course of the plain- 
tiff in prosecuting the same, should be held to bave cured the in- 
formality which attended the commencement of the proceeding, and 
that the judgment in the foreclosure suit cannot be regarded as abso- 
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lutely void. Elkhart Car- Works Co. v. Ellis, 113 Ind. 215, 15 N. E. 
249; Mulcahey v. Strauss, 151 111. 70, 37 N. E. 702; Elentham v. 
Steward, 45 Neb. 640, 63 N. W. 924; In re Young (D. C.) 7 Fed. 
855 ; Naumberg v. Hyatt (C. C.) 24 Fed. 898, 901. 
The decree is affirmed. 

ROSS, Circuit Judge (dissenting). It is contended on behalf of the 
appel! ants, among other things, that by reason of the laws of the state 
of Nevada, under which the insolvent bank was incorporated, the ap- 
pellee was not entitled to any payment out of the funds in the hands of 
the receiver until ail of the depositors of the bank, as well as ail hold- 
ers of exchange against it, were paid in full, which full payments, it is 
undisputed, hâve never been made ; the record showing the unsecured 
creditors to hâve been paid but 50 per cent, of their allowed claims. 

One of the provisions of the Constitution of Nevada in force at the 
time the insolvent bank was organized declared : 

"The Législature shall pass no spécial act in any matter relating to cor- 
porate powers exeept for municipal purposes; but corporations may be formed 
under gênerai laws, and ail such laws may from time to time be altered or 
repealed." Article 8, § 1. 

The subséquent act of March 24, 1909 (St. 1909, p. 251), of its Légis- 
lature, provided, among other things, as f ollows : 

"Sec. ,S. The term 'bank' or 'banking corporation,' as used in this act, shall 
be construed to mean any incorporated banking institution which shall have 
heen incorporated under the laws of this stafë, as they existed prier to the 
taking effect of this act, and to such banking Institutions as shall hereafter 
become incorporated nnder the provisions of this act. The term 'commercial 
bank' shall be construed to mean any such banking institution as shall, in 
addition to the exercise of other powers, foliow the practice of repaying de- 
iwsits upon check, draft, or order, and of makîng commercial loans chiefly;, 
the term 'savings bank' shall l>e construed to mean any such banking institu- 
tions as shall, In addition to the exercise of other powers, foliow the practice 
of repaying deposits only upon the présentation of passbooks, and whose loans 
are chiefly made on real estate security." 

"Sec. 48. The claims of depositors, for deposits, and claims of holders of 
exehange shall have priority over ail other claims, exeept fédéral, state, county 
and municipal taxes, and subject to such taxes, shall at the time of closing 
of the bank be a first lien on ail the assets of the banking corporation from 
which they are due afid tlius under receivership ; upon proof thereof, they 
shall be r>nid immediately out of the availahle cash in the hands of the re- 
ceiver. If the cash In the hands of the receiver, available for such purpose, 
be insuflicient to pay the claims of the depositors, the court in which the re- 
ceivership is pending, or a jucTge thereof, shall détermine the amount required 
to supply the deflciency, and cause the same to be eertified to the State Bank- 
ing Board, which shall thereuiwn draw against the depositors' guaranty fund 
in the amount required to supply such deflciency, and shall forthwith transmit 
the same to tlie receiver, to be applied on the said claims of depositors." 

"Sec. 50. The powers, privilèges, duties and restrictions conferred and Im- 
jiosed upon any corporation or individual, existing and doing business nnder 
the laws of this state are hereby abridged, enlarged or modified as each par- 
ticular case may require, to confonn to the provisions of this act notwith- 
standing anything to the cimtrary in their respective articles of incorporation 
or charters. The legality of investments heretofore made, or of transactions 
heretofore had, pursuant to any provisions of law in force when such Invest- 
ments were made or transactions liad, shall not be afCected by the provisions 
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-of tliis aet, except as the samc can be done gradually by the sale or rédemp- 
tion of the securities so invested in, in sucli manner as to prevent loss or em- 
barrassment in the business of such corporation or Iridividual, or unuecessary 
loss or injury to the l)orrowers of sucli secairity, subjeet always to the ap- 
proval of the state banking board." 

"Sec. 61. Eaeh section of this act, and every part of eacli section is hereby 
declared to be independent sections and parts of sections, and the holding of 
any section or part thereof to be void, or iiieffeetive for any cause, shall Iiot 
be deemed to affect any otber section or part thereof." 

The court below gave no efifect to the foregoing provisions of the 
Nevada statutes, but in its opinion said, in effect, that but for the 
contract entered into July 13, 1912, between tlie appellee and the re- 
ceiver, it would pursuant to its understanding of the décisions of the 
Suprême Court in the cases of Merrill v. National Bank of Jackson- 
ville, 173 U. S. 131, 19 Sup. Ct. 360, 43 L. Ed. 640, and Aldrich v. 
Chemical National Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611, 
make the f ollowing détermination of the case : 

"ïhe AVashington-Alaska Bank owed the Dexter Horton National Bank on 
the 4t]i day of January, 1911, the sura of $129,465.02. The 96 shares of Gold 
Bar Lumber Company stock, of uncortain value, held as a pledge, were sold 
by order of court in the state of Washington, and the proeeeds of such sale 
on the 30th day of January, 1914, amounted to $99,934.95. The delay in real- 
izing on this pledge was not the fault of the petitioner, and therefore it Is 
necessary to ascertain what sum of money at 6 per cent, interest per annum 
on January 4, 1911, would amount to $99.054.95 on January 30, 1914. This 
sum is $84,421.41. The petitioner would therefore be entitled to partieipate 
in dividends, the same as other creditors, calculated on tbe sum of $45,044.21. 
Dividends of 16% per cent, each were declared January 9, April 8, and No- 
vemher 7, 1911, respectively, and were not paid to petitioner. Calcula tlng 
interest thereon from the date declared to August 8, 1912, on which date the 
petitioner was paid the sum of $25,000, it is found that by the payment of 
the $25,000 the petitioner was overpaid to the extent of $833.75. Future divi- 
dends would be calculated on the sum of $45,044.21, but from the first divi- 
dend or dividends declared the sum of $833.75 would be deducted," 

The court, however, holding the contract to be valid and binding 
upon the parties to it, summarized their rights thus, and gave judg- 
ment accordingly: 

"The clahn on January 5, 1911, was for the sum of $129,465.62, on which 
there was a payment of $25,000 August 6, 1912. The proeeeds of the sale of 
the Gold Bar stock January 30, 1914, amounted to $99,954.95. There was 
therefore due the Dexter Horton Bank on that date the sum of $27,225.47. 
The petitioner asks for interest on tins sum at 8 per cent, per annum from 
January 30, 1914. In my opinion the Washington courts hâve deterniined that 
the original contract was a contract under the laws of the state of Washing- 
ton. Interest wiil be allowed at 6 per cent, per annum." 

In the case of Merrill v. National Bank of Jacksonville, 173 U. S. 
131, 19 Sup. Ct. 360, 43 L. Ed. 640 (adhered to in Aldrich v. Chemical 
National Bank, 176 U. S. 618, 636, 20 Sup. Ct. 498, 44 E. Ed. 611) 
the Suprême Court distinctly adjudged inapplicable to cases like 
the présent one the rule governing cases arising under the bankrupt- 
cy laws, which the court declared proeeeds upon the principle of 
élection, permitting the creditor to prove his whole debt by surren- 
dering his security, or, in the event of his holding it, to prove only 
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for any existing deficiency after extinction of the security, but that 
where, as in tlie présent case, there is a secured créditer of an in- 
solvent national bank, he "may prove and receive dividends upon the 
face of his claim as it stood at the time of the déclaration of insolvency, 
without crediting either his collaterals or collections made therefrom 
after such déclaration, subject always to the proviso that dividends 
must cease when, from them and from collaterals realized, the claim 
lias been paid in full" — the court further saying, near the end of 
its opinion : 

"Whatever Con^rcss may he autliorized to enact by reason of x)<>ssessinîï tlio 
IKiwer to iiass uniforiu laws on tlie subjeot of l)ankfui)toies, it Is very clear 
ttiat It (lui not Intend to iniiiin^o upon contracts existiiis botweeii creditors 
and debtors, by nnythiiiff preH(ril)ed in référence to the administration ot the 
assets of in^solvent national banks. Yet it is obvious that the bankruptey 
rule couverts what on its face gives the secured creditor an equal right with 
other creditors iiito a ])referenee against hiuï, and hence takes away a right 
whîch he already liad. This a court of ecpiity sliould never do, iinless required 
by statute, at the tiuie tlie indebtedness was created." 

There is hère express récognition of what, it seems to me, would 
otherwise be very plain, that the rules governing courts of equity in 
the distribution of insolvent estâtes are never so applied as to violate 
any statutory provision regulating the rights of the parties. The 
court below was bound to take judicial notice of the statutes of Ne- 
vada, under which the insolvent bank was organized and which consti- 
tuted its charter. Bank v. Francklyn, 120 U. S. 751, 7 Sup. Ct. 757, 30 
L. Ed. 825 ; Lamar v. Micou, 114 U. S. 223, 5 Sup. Ct. 857, 29 L. Ed. 
94; O'wings v. Hull, 9 Pet. 607, 9 E. Ed. 246; Jesson v. Noyés, 245 
Eed. 46, 157 C. C. A. 342; Merchants Exchange Bank v. McGraw, 59 
Fed. 972, 8 C. C. A. 420; Story's Eq. Plead. (lOth Ed.) § 20. 

Equally clear is it, I think, that ail parties dealing with this national 
bank, including, of course, the appellee Dexter Horton National Bank, 
were charged with notice that its very charter expressly declared 
that claims of its depositors for deposits, and claims of holders of 
exchange against it, shall "hâve priority over ail other claims, except 
fédéral, state, county and municipal taxes, and subject to such taxes 
shall at the time of closing of the bank be a first lien on ail the assets 
of the banking corporation from which they are due and thus under 
receivership." In Chemical National Bank v. Armstrong, 59 Fed. 372, 
8 C. C. A. 155, 28 E. R. A. 231 (referred to with approval by the 
Suprême Court in the cases of Merrill v. National Bank of Jackson- 
ville ar«d Aldrich v. Chemical National Bank, supra), Judge Taft, 
speaking for the court, said : 

"The suspension of the l>ank, and its seizure by the Coniptroller and his 
appointée, the receiver, work, by opération of law, a transfer of tlie title to 
the assets of the bank from the bank to the Coniptroller and reeeiver, in trust 
to rednce the assets to money, and api>ly theui, as directed by tlie Nati(«ml 
Banking Aet — brst, to the redemi>tion of the eireulatlug notes of the bank; 
iuid, second, in rataljle distribution to the creditors of the bank. Scott v. 
Arinstrorig, 146 U. S. 499, i;^ Sup. Ct. 148 [30 L. Ed. 105&1 ; White v. Knox, 
111 TT. S. 784, 4 Sup. Ct. (iS6 [28 L. Ed. 003|. *t * * It is tnie that under 
the Bankruptcy Act it was i)rovided that a seeured ci'editor, if be would prove 
for his full eltiiin, inust surrender his collatéral, or else be content to prove 
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for the différence between his full claim and the value of his collatéral. Eev. 
St. § M7Ô. Tbe bnnkrujitcy law is not now in force, however, and it was ex- 
presisly lield in tbe case of Oook Coinity Xat. Tiank v. T. S., 107 U. S. 445, 2 
Sup. et. .')(il |27 L. Va}. 5:'.7|, that tbe iiiiorities and inetliod of distribution 
nnrter tbe bankru])t )aw had no aiiplication to the windiuR up of insolvent 
national banks. It was said that tbe Nati<iual Ranldiit; Act contained witbin 
itself a coin])lete systeni for distribiitint; tlie awsets and detcrniining the ])rior- 
ities, and that a priority secnred to the T'nited States niuler the banknipt 
law -woiild not be enforced in their favor under tbe l)ankin}; act." 

The cases above cited clearly recognize the controlling force of stat- 
utory law prescribing how the distribution of the assets of an insolvent 
corporation, organized under and by virtue of its provisions, shall be 
made, regardless of whether the insolvent bank be a national or a state 
bank. I am, of course, aware of the distinction that exists between the 
laws of a state which merely regulate corporations in iheir manner of 
doing business within it and the laws of the same state which beconie 
a part of the charter of a corporation which bas been incorporated 
under its laws. That the latter will follow such corporation when it 
engages in business outside of the state of its incor])oration I do not 
understand to be questioned. But it is cpntended, and by the majority 
of this court in effect held, that the ]iurpose of the above-mentioned 
act of the state of Nevada of March 24, 1909, was merely to regulate 
the banking business carried on in that state, and to provide for the 
distribution of the assets of insolvent banks within Nevada only. If 
so, I readily concède that that statute bas nothing to do with this case. 

A number of cases are cited where state courts bave refused to 
give efïect to charter provisions of foreign corporations doing business 
within their state, some upon the ground that they conihct with the 
rights of local creditors, or with the laws or public policy of the state 
within which it was sought to enforce such charter provisions, and 
some because of the construction that the true intent of the particu- 
lar législation in question was that it should not become a part of 
the charter of the corporation organized under its laws, but apply 
only to its business within the state. An apt illustration of the lat- 
ter is the case of Mutual Life Ins. Co. of New York v. Cohen, 179 U. 
S. 262, 21 Sup. Ct. 106, 4.t L. Ed. 181. That company was organized 
under the laws of New York, which state enacted a statute providing 
that— 

"Xo life insnrance comiiaiiy doinfr h\isiness in tbe state of Xew Yorlv shall 
bave ])()\ver f<] di'clare forfeited or lajised any iwlicy hereafter Issued or re- 
newed hy reason of noni)aynieiit of any annnal preniium or inlcrest, or any 
portioii tiicrcof, except as hereiuafter provided." 

The insurance policy there involved contained a stipulation that 
it should not be binding until the first premium had been paid and the 
policy delivered, both of which acts were doue in the state of Montana; 
thg contract thereupon becoming a Montana contract, and governed by 
its laws. In Montana, there being no statutory provision to the con- 
trary, the failure to pay the annual premium worked, in accordance 
with the ternis of the policy, a forfeiture of ail claims against the 
company. The court held that the provision of the New York statute 
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quoted had no application to a policy issued by the company in another 
State, saying: 

"The Xew York statute does not purport to change any Insurance companj' 
charter. On the contrary, Its obvions purpose is only to reach business trans- 
acted within the state. Prooeedlng on the acceptod principte that a state may 
détermine the conditions, the œeaning and limitations of contracts executed 
within its borders, the language of the statute reaches contracts made within 
the state. * * * It Is not doubted that a contract by an Insurance company 
of I>»ew York, executed elsewhere, may by its terms incoiporate the law of 
New York, and mako its provisions controUlng upon botli tlie insured and the 
insurer. And it is urged that, although there is nothlng in the policy to 
indicate this, the language of the application lias that effect. It recites that 
it Is 'sub.lect to the charter of such company and the laws of said state,' and 
the contract refers to the application, and déclares that it is issued 'in consid- 
ération of the application for this policy and of the truth of the several state- 
ments made therein.' 'Wliile the contract is based upon the application, yet 
the latter is only a preliminary instrument, a proposai on the part of the 
insured, and a stipulation that it shall be eontrolled by the charter and the 
laws of the state is not tantamount to a stipulation that the policy issued 
thereon shall also in llke manner be eontrolled. That such language was in- 
corpora ted into tlie application is not strange. Its meaning is clear, and is 
that no local statute as to the effect of statements or représentations or any 
other matter in the application should in thèse respects override the provisions 
of the charter and the laws of New York. lu other words, if by the charter 
or the laws of New York any statement in an application is to be taken as. 
a warranty, no local statute declarlng that ail statements in an application 
are to be taken as simply représentations shall override the terms of the 
charter and the New Y'ork law. But that is very différent from a provision 
that the contract Issued upon such application should also be in ail its re- 
si)ects eontrolled by the laws of New York." 

It will be observed that there is not in the Nevada statute hère in- 
volved, as there was in that of New York involved in the case just 
cited, a référence to the place where tlie incorporation shall be do'mg 
btisiness, but the positive déclaration that the term "bank" or "bank- 
ing corporation," used in the Nevada statute, shall be construed to 
mean any incorpomted banking institution which shall hâve been in- 
corporated under the laws of that state as they existed prior to the 
taking effect of the act of Mafch ^4, 1909, and of such banking insti- 
tutions as should thereafter become incorporated thereunder, with the 
further express déclaration, contained in section 61, that — 

"Each section of this act, and every part of each section, is hereby declared 
to be independent sections and parts of sections." 

As is well said by counsel for the appellant, depositors are practical- 
ly certain to be, holders of exchange are very likely to be, résidents 
of the jurisdiction where a bank does business. Correspondent banks 
are in many instances, as in that at bar, concerns in foreign jurisdic- 
tions. "What principle of public policy requires that such résident 
depositors and holders of exchange shall not be paid out of insolvent 
estâtes before such foreign correspondent banks are paid therefrom?" 
asks counsel. I know of none, nor do I know of any principle of the 
common law which forbids it ; and it is not claimed that there is any 
statute in force in Alaska to the contrary. 

It does not seem to me that the Nevada statute can be properly so 
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■construed as to limit its provisions to such business as is donc by 
the banks or banking institutions, therein referred to, within the state 
of Nevada, but that the provision in question was an altération of the 
îaws under which the appellant bank was incorporated ; that is to say, 
an altération of its charter, which was expressly authorized by article 
8, § 1, of the Constitution of Nevada. 

In my opinion the judgment should be reversed, with directions to 
the court below to dismiss the pétition, at the petitioner's cost. 



DWIGHT & LLOTD SINTERING CO., Inc., y. AMERICAN ORE RECLAMA- 
TION CO.» 

(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 105. 

1. Wkights and measuees <S=>1 — "Weiqht" defined. 

"Welght" ia the quantlty of heaviness, the quallty of belng heavy, tlwi 
degree or extent of downvvard pressure under the Influence of gravlty, 
or the quantlty of matter as estiinated by the balance or scale. 

[Ed. Note. — For other définitions, see Words and Phrases, Second Séries, 
Weight] 

2. Weights and measubes iS=s1 — State législation valid. 

The State may, for the protection of the public, leglslate as to the 
weight to be consldered in business dealings of certain articles frequently 
required to be weighed, and such pounds of avoirdupois weight wlll be 
blndlng, unless the parties otherwise agrée. 

3. Weights and measures <S=>Z — English standards week pabt oï common 

LAW. 

The standard weights and measures of Bngland were brought to th© 
colonies and became part of the common law of the land. 

4. Weights and measubes (©=>5 — Contbact fob patent boyalty not one roa 

"WORK TO BE DONB" OB "SALE OB DELIVERT OF PERSONAL PBOPEBTT." 

A contract provlding for the payment of a specifled price per ton for 
the right to use certain patents and inventions in sintering ores was not 
one for work to be done, or for the sale or dellvery of personal property, 
within General Business Law N. Y. § 10, provlding that ail such con^ 
tracts shall be govemed by the weights and measures specifled In that 
article. 

fi, VVEIGHTS AND MEASUEES <S=>5 CONTBACT FOB EOTALTT PEE TON QOVEENED 

BY STATUTOHY TON. 

A contract to pay a specifled royalty per ton for the use of patents and 
Inventions In sintering ores wa-s governed by General Business Law N. Y. 
8 4, provlding that 20 hundredweight are a ton, and not by the long ton 
of the common law, notwithstandlng the further provision of that section 
that in transactions relating to the sale or dellvery of coal 2,000 pounds 
shall constitute a ton, and section 10, maklng the weights prescribed aj)- 
plieable to contracts for work to be done, or for the sale or dellvery of 
Personal property; thèse not limiting the gênerai provisions of section 4. 
e. Statutes <s=3200 — EvEBY part Oï statuts should be given meaning, ie 

POSSIBLE. 

In statu tory construction, it Is required, if possible, that some meaning 
be found for every part of the statute, as it is presumed that the Législa- 
ture had a meaning as to each provision. 
T. Statutes <@=>2û6 — Intention of whole act governs construction. 

The intention of the whole act controls in the Interprétation of its parts. 

fi;=jFor other zases see Bame toplc & KBY-NUMBBR In ail Key-Numbered Dlgesta & Indexe» 
•Certiorarl denied 252 V. S, — , 40 Sup. Ct. Î93, 64 L. Bd. — . 
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In Error to the District Court of the United States for tlie Southern 
District of New York. 

Action by the Dwight & IJoyd Sintering Company, Incorporated, 
against the American Ore Réclamation Company, to recover an un- 
paid balance of royalties claimed to be due from défendant on a license 
agreement. Judgment for défendant, and plaintifif brings error. Re- 
versed. 

Spencer, Ordway, Lloyd & Wierum, of New York City (Otto C. 
Wierum, of New York City, of counsel), for plaintitï in error. 
Henry B. Gayley, of New York City, for défendant in error. 

Before ROGERS, HOUGH, and MANTO'N, Circuit Judges. 

MANTON, Circuit Judge. The plaintifif in error's assignor, Dwight 
& Lloyd Metallurgical Company, entered into a contract in the city and 
State of New York, as licensor, with the firm of Gayley & Robinson, 
the assignors of the défendant in error, as licensee. By the terms of 
this contract, the plaintifif in error was to be paid 3 cents per ton as a 
royalty. Periodical settlements were to be made on the per ton basis. 
It was an exclusive license to use the patents in the iron and steel in- 
dustries in the United States, Canada, Mexico, and Cuba. For the fee 
of 3 cents per avoirdupois ton for the merchantable product, exclusive 
rights to the use of the patents were granted to the licensee, and it was 
to use the process in the actual work of sintering ores, and to manu- 
facture, use, and lease the apparatus covered by the patents, and to 
grant manufacturing rights to sublicensees. In making payment for 
such license fées, the défendant in error paid for the long ton only — 
2,240 pounds — instead of 2,000 pounds, short ton, as plaintifif in error 
claims. It seeks to recover, in this action, the différence in amount 
which it bas failed to receive as royalties, amounting to $5,601.96. 
Therefore the question in dispute between the parties arises over the 
jneaning of the word "ton" as used in the license contract. Does it 
mean, 2,000 pounds avoirdupois, or 2,240 pounds? 

[1] Weight is the quantity of heaviness, the quality of being heavy, 
or the degree or extent of downward pressure under the influence of 
gravity, or the c[uantity of matter as estimated by the balance or scale. 
Louisville Public Warehouse Co. v. Collector of Customs, 49 Fed. 561, 
1 C. C. A. 371. Article 1, § 8, of the United States Constitution, 
gives to the Congress of the United States power to establish uniform 
weights and measures. Except as to the standard Troy pound 
weight, this power has never been exercised. U. S. Rev. Stat. 1878, 
§§ 3548. 3549 (U. S. Comp. Stat. 1901, pp. 2370, 2371 ; U. S. Comp. 
St. 1916 or 1918, §§ 6519, 6520). Many of the states of the Union, 
however, bave exercised this power for themselves and regulatc 
weights and measures. 

Califomia— Political Code, §§ 3215, 3222. 

Colorado— R. S. 1908, § 7025. 

Connecticut— Gen. Stat. 1918, § 4782. 

Idaho— Rev. Codes 1908, §■ 1543. 

Illinois—R. S. 1917, c. 147, § 4. 

lowa— Supp. Code 1913, § 3009e. 
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Kansas— Gen. Stat. 1915, §§ 11715, 11722. 

Kentucky— Caroll Ky. vSt. 1915, § 4820. 

Maine— R. S. 1903, c. 44, § 17. " 

Massachusetts — Rev. Laws, c. 62, p. 583. 

Missouri— R. S. 1909, § 11964. 

Montana— Rev. Codes 1907, § 2015. 

Pennsylvania— Act April 15, 1834 (P. L. 525). 

Vermont — Gen. Laws, § 5887. 

Washington— Laws 1889--90, p. 268, § 10. 

Wisconsin— Stat. 1917, § 1667. 
[2] It has been held by the Lnited States Suprême Court that the 
power to adopt and compel the use of a uniform System of weights and 
measures is within the police power of the state, and such législation 
is not unconstitutional as a dejjrivation of property, interférence with 
the libertv of contract, or déniai of equal protection of the law. House 
V. Mayes, 219 U. S. 270, 31 Sup. Ct. 234, 55 L. Ed. 213. The state 
may, for the protection of the public, legislate as to the weight to be 
considered in business dealings of certain articles frequently reciuired 
to be weighed, and such pounds of avoirdupois weight will be binding, 
unless the parties otherwise agrée. House v. Mayes, supra. 

[3] The standard weights and measures of Itngland were brought 
to the colonies and became part of the common law of this land. 
Thompson v. Dist. of Columbia, 21 App. D. C. 402. The English ton 
was the long ton of 2,240 pounds. In an early décision of the New 
York state Court of Appeals, it was said that a ton was 2,240 pounds. 
Roberts v. Opdykè, 40 N. Y. 259. Thus the state early recognized 
the long ton. 

The terni used in the contract hère considered is avoirdupois ton. 
The state of New York legislated by gênerai statute, provided for the 
establishment of standard weights and measures — of ail kinds of meas- 
urements — and this was provided for in the General liusiness Law. 
Consol. Laws, c. 20. Section 2 provided that the standard weights and 
measures as furnished by the government of the United States "shall 
be the standards of weights and measures throughout this state." Sec- 
tion 3 provided for the unity or standard measure of length and sur- 
face as the standard yard. Section 4 defines the units or stand- 
ards of weight as the standard Troy and avoirdupois pounds, and pre- 
scribes that "the hundredweight consists of one hundred avoirdupois 
pounds, and twenty hundredweight are a ton." It is provided in — 

"Sec. 4. Unitu of Weifihl. — Tlio nuits or standiU'ds of weifîbt froiu which ail 
other wei.sjhts sliiiU bt; derived und uKcortainod, shall bo the standard weijibts 
desisuatod in tins article. Tho hundredweight consists of oue hundred avoir- 
duiiois pimnds, and twenty hundredweifiht are a ton. In ail transactions re- 
latinK to the sale or delivery of coal, two tiiuusand avolrduiiois pounds lu 
weight shall eonstitute a légal ton." 

And in — 

"Sec. 10. Construction of Contracta. — Ail contracts made within the state 
for \\ork to Ik; doue, or for the sale or delivery of personal property, hy weight 
or nieasnre, shall be takeu and construed aceording to tlie standards of 
weights and measures adopted in this article." 
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It is contended that, by reason of section 10 of the act, section 4 is 
not applicable to the contract herè in question, because it does not ap- 
pear that this contract was made for work to be donc or for the sale 
or delivery of personal property by weight or measure. It is contend- 
ed, and the court below so found, that section 4 is restricted in its ap- 
plication to the sale of coal and that the Législature did not intend to 
legislate as to any other subject-matter which might be sold by units 
of weight. This latter resuit was reached by applying the rule or 
maxim, "expressio unius est exclusio alterius." The District Judge 
ruled that the contract in question was not for work to be donc or for 
the sale or delivery of personal property by a weight or measure. We, 
too, are of the opinion that the payment of the licensee under the con- 
tract was not for work to be donc or for the sale or delivery of person- 
al property. 

[4] The plaintifï in error's assigner was the owner of certain pat- 
ents, applications for patents and inventions relating to processes and 
apparatus for concentrating, agglomerating, reducing, oxidizing, or de- 
sulphurizing iron ore, iron concentrâtes, iron flue dust, blue-billy, and 
ail iron-bearing ores and materials for use in the manufacture of iron 
and Steel. It nowhere appears in the contract that the agreement pro- 
vided for the sale and delivery of personal property and hence it can- 
not be classified as one embraced under section 10. Nor does it ap- 
pear to be a contract for work donc. The license contract grants only 
immunity from suit by the licensor. Continental Paper Bag Co. v. 
Eastern Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 h. Ed. 1122; 
Chicago Ry. v. Pressed Steel Car Co., 243 Fed. 883, 156 C. C. A. 395. 

[5] But the statute in question was intended for the régulation of 
business generally, as shown by its title— the General Business Law. 
We think the plaintiff in error rightly contends that the gênerai provi- 
sions of the statute should apply, and that the contract should not be 
accepted in its application by an implication arising from the enumera- 
tion in section 10 of the particular transactions to which it does apply. 
To apply the maxim, "expressio unius est exclusio alterius," would 
be, in this instant case, a dangerous master to f ollow in the construc- 
tion of statutes or documents, as said in Colquhoun v. Brooks, Law 
Reports, 21 Q. B. Div. 52. The exclusion hère, whether it be due to 
inadvertence or accident, would lead to inconsistency and injustice. 
It would make the other provisions of the statute inconsistent and ab- 
surd. The Législature did not intend to legislate as to a ton weight 
for coal and fail to legislate as to the many other commodities that 
are daily measured by weight. 

To guard against this apparent injustice, and make for consistency, 
the courts hâve not been hésitant. In Church of Holy Trinity v. 
United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226, where 
the question was one of construction of the contract liability forbid- 
ding in terms the importation of aliens "to perform labor or services 
of any kind" in the United States, the question was whether the im- 
portation of a clergyman under contract to enter the defendant's serv- 
ice as rector was unlawful. Undoubtedly the act of the défendant 
was within the letter of the law. It conceded that the spécifie exception 
from this law of certain enumerated professional employments — ac- 
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tors, artists, singers, and others — strengthens the idea that every other 
kind of labor and service was intended to be reached by the first sec- 
tion. The court, in reversing the court below, held that the case was 
not within the intention of the lawmakers, and said : 

"It is a faralHar rule that a tbing may be within tlie letter of the statut e, 
and yet not within the statute, because not within its spirlt, nor within the 
intention of its maliers. This bas been often asserted, and the reports are full 
of cases illustrating its application. This is not the substitution of the will ol 
the judge for that of the legislator, for frequently words of gênerai meaning 
are usea in a statute, words broad enougb to Include an act in question, and 
yet a considération of the whole législation, or of tlie circumstances surround- 
ing its enactment, or of the absurd results which follow from giving sucb 
broad meaning to the words, nialves it uni-easonable to believe that the legisla- 
tor intended to include tho partleular act." 

Where the court considered the construction of section 3177 of 
the Revised Statutes (Comp. St. § 5900), relating to the collection of 
the internai revenue, applied to the collection of spécifie tax imposed 
on oleomargine by the Act of August 2, 1886 (Comp. St. §§ 5967, 5977, 
6215-6232), the court held that the section, so far as applicable, was 
made to extend to the spécial taxes imposed by the section, and said 
that the marks hère referred to were of aid only in describing the lég- 
islative intent ; that it was of deciding importance in some instances 
and in others not. United States v. Barnes, 222 U. S. 513, 32 Sup. 
Ct. 117, 56 L. Ed. 291. Where a statute which removed the common- 
law disability of a wife to sign a policy of insurance upon the life of 
her husband was construed by the court below as excluding from its 
provision a policy issued in another state, because of the language, "Ail 
policies of insurance heretofore or hereafter issued within the state 
of New York, shall be assignable," the court held that the Hteral mean- 
ing of the words, taking into considération the policy and gênerai pur- 
pose of the statute, required the reversai of such interprétation. Spen- 
cer V. Myers, 7?> Hun, 274, 26 N. Y. Supp. 371. The gênerai principle 
of "expressio unius est exclusio alterius" cannot be questioned, but it 
applies with a force differing in différent cases, and in the case at bar 
it would be much more reasonable to hold that the Législature intend- 
ed to legislate as to ail commodities to be weighed rather than raerely 
the weighing of coal. If we should hold that tliere was such restric- 
tion by section 10, it would make meaningless section 3, which pro- 
vides for standards of land measurement. A contract for the sale of 
land could not be a contract for work to be done, or for the sale and 
delivery of personal property. 

[6, 7] It is required, if possible, in statutory construction, that some 
meaning be found for every part of the statute, for it is presumed that 
the Législature had a meaning as to each provision. There must be 
reasonable application with a regard to référence of the whole act, 
and it will not be presumed that the Législature intended, without any 
reason, to take away the benefit which it bestows in gênerai terms by a 
subséquent provision. We think that section 10 was not a statement of 
its object, but is declaratory of what the law would be if it were not 
expressed in the act at ail. It is not a limitation, and it can only be a 
limitation by reading into the act some word or phrase which is not 
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there. We deem it to hâve been the intention of the Législature to 
provide standards for ail transactions covering weight, rather than to 
a limitation such as contended for by the défendant in error. The in- 
tention of the whole act will control in the interprétation of its parts. 
Talbott v. Silver Bow County, 139 U. S. 439, 11 Sup. Ct. 1029, 35 L,. 
Ed. 599; 2 Sutherland on Statutes, § 370. 

Under the statute, we think the ton weight is 2,000 pounds, and the 
judgment is reversed. 



RICnARDSON V. GERMANIA BANK OF CITT OF NEW YORK. » 
(Circuit Court of Appeals, Second Circuit. January 21, 1919.) 

No. 122. 

1. Bankkuptct <©=:3iee(4) — Patment two dats befoee matukity does not 

SHOW EAD FAini, INVALIDATING PREFEKENCE. 

The Diere fact tJiat those In cliarge of a siclr man's affairs paid on 
Friday a note due the followlng Mouday does not authorize a holding 
that the bank received paymeut in bad faith, knowlng a préférence 
would thereby resuit. 

2. Bankruptcy <S=3l66(2) — Intent of tkansfeebob is immateeial in dbter- 

MININQ PREFERENCE. 

The intent of the transferror of property to prefer the transférée aa 
a credltor is imniaterial in determining whether the transfer was a void- 
able préférence, under Bankruptcy Act, § 60b (Comp. St. § 9644). 

3. Bankrttptct <g=3304 — Intent to prefer cbeditob does not make con- 

vetance fraudulent as matter of law. 

The mère fact that the debtor intended to prefer a bank as a creditor 
by paylng Its claim two days before maturity, having an Intimation 
that other credltors would start bankruptcy proceedings, does not In law 
establish a fraudulent transfer, void unless a présent considération is 
paid, under Bankruptcy Act, § 67e (Comp. St. § 9051); a préférence be- 
ing merely malum prohibitum, while a fraudulent transfer is malum 
In se. 

4. Bankrdptct <S=5l80— Intention to peefeb creditok does not warrant 

inference of fratjd. 

The mère Intention of a debtor to prefer a particular creditor by pay- 
lng the claim before throatened bankruptcy proceedings were instituted 
is not sufflcient to warrant an inference that the payment was a fraud- 
ulent transfer to hinder, defraud, or delay creditors. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Suit by Cari H. Richardson, as trustée in bankruptcy, against the 
Germania Bank of the City of New York. Decree for défendant, and 
plaintifï appeals. Affirmed. 

In Febmary, 1913, défendant (hereinafter called the Bank) held the prom- 
Issory note of F. P. Forster, a lawyer résident in Massachusetts, and then In 
such bad health that lie could not attend to business raatters. In the opin- 
ion of those nearest hlm (a son and nephew), he was fatally ill, and the 
malady so affectlng hini caused hls death on January 18, 1915. For over a 
year before the due date of the note above mentioned, his son (a real estate 
broker) and nephew (a member of the New York bar) held powers of attorney 
from Mr. Forster, and tlaey with a business associate of the nephew formed 

^csFor other cases see same topio & KET-NUMBBR In ail Key-Numbered Dlgests & Indexes 
•Certlorarl denied 252 U. S. — , 40 Sup. Ct. 393, 64 L. Ed. — . 
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a kind of «'ommlttee, in charge of thelr principal's ratlier extensive and 
very tanirlod affairs. The note was due on Jlonday, March 3, 1913, but on 
Friday, Fcbmary 2Sth, Mr. l'orster, Jr., appeared at the Bank, and witliout 
explanafion or unnecessary conversation paid tho note in full. The amouut 
was $3,000, being the balance of a much larger loan, that liad been grad- 
nally reduced, and this payment extinguislied Forster's Indebtedness to the 
Bank. The son testifiod tlmt he pald because he was "instrueted" so to do 
by the otiier mernbers of the eommittee alio-^'e refcrrecl to. 

On June 26, 1913, a pétition In bankruptcy was flled in Massachusetts 
against F. P. Forster, adjudication followed, and the plaintiff herein Is the 
duly preated trustée, who several years later hrou^ht this action to recover 
froin the Bank said $3,000, on tlie ground (1) that tlie payment thereof 
constituled a voidable préférence undcr section 00b of tlie statute (Comp. St. 
§ 0044) ; and (2) that the same payment was a "transfer * * * of 
[Forster's] property" within four months of pétition filed, "with tlie intent 
and imrpose on his i)art to liinder, delay, or d(>fraud liis creditors," and 
was thevefore nviU undor section 07e (Com]>. St. § 9G51), 

At trial much effort was nrnde to lix upon tlie Bank sucli knowledge of 
th(; affairs of Forster, and of a corporation which he for a time probably 
controll(>d, and which becarae bankrupt in August, 1912, as to require find- 
ing the necessary "roasonable cause to believe" that a préférence was in- 
tended by the payment. The court held that no proof was given warranting 
such flnding, whereupon, to sustain the allégations of transfer in violation 
of section (J7e, plaintilf offered to prove, "in addition to faets already proved," 
"that the payment to the Bank was made aftei' the persons in charge; of tlie 
baîdvrupt's affairs had received intimation that soaie of the creditors in- 
tended to niove, and that payment was niade in advance of the due date of 
the note, for tlie i)urpose of getting tlie Bank paid in full, before the cred- 
itors had a chance to move." Tliereupon the coxirt inquired whether the 
évidence would constitut(> "any proof of notice to the Bank, other than that 
(already) otfered,'' and, ou receiving a négative answer, dismissed the bill. 
This appcal followed. 

Carroll G. Walter, of New York City, for appellant. 
jVIorton C. Fitch, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We are 
agreed tliat the payment was not a voidable préférence, because (if for 
no other reason) the Bank had no reasonable cause to beheve that it 
was intended thereby to give a préférence. Tliis being a question of 
fact, on which we agrée with the trial judge, there is no propriety in 
discussing évidence ; it would obscure, and not illuminate, the question 
of law urged upon us by the very able argument of appellant. 

[1] We therefore only note (as triers of the facts) that we think 
the barc circumstances that those in charge of a sick man's affairs paid 
on a Friday the balance of indebtedness due on Monday (Saturday be- 
ing a half holiday) quite insufficient reason, either for suspecting the 
payers' motives, or for impugning the good faith or good sensé of the 
payée. It is an evidential fact, but, standing alone, of no moment; 
nor does it, when added to the other évidence, turn the scale. Thus 
we now assume that on February 28, 1913, the Bank, without anv rea- 
sonable ground to believe that Forster or his agents intended a"^ préf- 
érence or a transfer hindering or in fraud of creditors, accepted in 
complète good faith payment of a lawful debt. 
203 F.— 21 
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This brings forward the point of law so ably urged ; for we may on 
this appeal assume (under the offer of proof) that before February 28th 
Forster's committee suspected (i. e., had "received intimation") that 
their principal's creditors would either sue Forster or file pétition (i. 
e., would "move"), and that this suspicion or expectation was the mov- 
ing cause of the Friday payment, hecause they wished or preferred to 
pay the Bank rather than any other créditer. This seems to us to go 
as far as even appellant could ask. 

[2] The offer of proof did not affect the case, viewed as a suit for 
a voidable préférence, for the intent of the transferror is unimportant. 
Alexander v. Redmond, 180 Fed. 95, 103 C. C. A. 446. 

[3] Thus it may be now admitted that there was an actual préfér- 
ence, and that the transaction shows every élément of a voidabje préf- 
érence, except the essential "reasonable cause to believe" on the part 
of the payée ; yet appellant, standing on the language of Dean v. Davis, 
242 U. S. at page 444, 37 Sup. Ct. 130, 61 L. Ed. 419, asserts that the 
payment was a transfer of which (as a finding of fact) the intent, as 
well as the obviously necessary effect, was to deprive creditors "of the 
benefits sought to be secured by the Bankruptcy Act," and therefore, 
as a conclusion of law, such transfer is within the prohibition of sec- 
tion 67e ; it must hinder, delay or def raud. 

This is as much as to say that, having proved the unimportant dé- 
nient of a voidable préférence (i. e., that the transferror intended a 
préférence), the plaintiff thereby proved conclusively the vital élément 
of a fraudulent or hindering conveyance, provided there was not "a 
présent fair considération" paid in "good faith." It does not modify 
or falsify this statement to dwell on the fact that Forster's agents paid 
the Banic in full and before maturity, not out of mère good will or 
gratitude, but from a désire to "get ahead" of other creditors ; for 
that is always a moving reason for preferring. One cannot wish to 
favor some creditors, without also wishing (perhaps regretfully) to treat 
others with disfavor. 

This doctrine cannot be spelled out of the facts of the Dean Case, 
for, despite a présent considération, the lower court found, and the 
higher one accepted the finding of absence of good faith and présence 
of actual fraud. 212 Fed. 91, 128 C. C. A. 658. Whether the language 
of the décision justifies the présent contention dépends, we think, on a 
survey of the earlier décisions in assumed harmony with which the 
Dean judgment was given. 

That section 67e uses the phrase "to hinder, delay or def raud cred- 
itors" with the meaning attached thereto that has prevailed at least since 
the statute of 13 Eliz., is settled by Coder v. Arts, 213 U. S. 242, 29 
Sup. Ct. 436, 53 D. Ed. 772, citing with approval Githens v. Shiffler (D. 
C.) 112 Fed. 505, and Re Bloch, 142 Fed. 674, 74 C. C. A. 250. Such 
transfers are avoided only when "actually fraudulent," and if made 
in "good faith," though for an antécédent considération, are valid, even 
though their effect may be to hinder creditors "by removing from their 
reach assets of the debtor." 

This ruiing (in strict accord with historical law) was repeated in Van 
Iderstine v. National, etc., Co., 227 U. S. 575, 33 Sup. Ct. 343, 57 L,. 
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Ed. 652, where the différence between fraudulent and preferential con- 
veyances was authoritatively pointed out. There the lower (this) court 
found as a fact no intent to hinder or defraud (174 Fed. 518, 98 C. 
C. A. 300), and the higher tribunal ruled, in affirming, that it was not 
"in itself" fraudulent for an insolvent to use his own money in pre- 
ferring. 

The thought underlying the use of the phrase "actual f raud," and the 
assertion that some action is not "in itself" unlawful, is that fraudu- 
lent or hindering intent is a fact to be proved, not a rule of law to be 
quoted, and an inference of fact is itself a fact. As Lord Campbell 
remarked : 

"I abstaiii froni saying what are the particular proofs tliat are neeessary, 
or from layin;? down any i)artieular rule as to what amount of évidence 
* * * may be neeessary. Those are facts to be inquired into in each par- 
ticular case." Tlionipson v. Webster, 7 Jur. (N. S.) 531. 

And on the subject generally see Kerr on Fraud (2d Ed.) c. 4. 

Undoubtedly there are some badges of fraud so well known and fre- 
quently considered that rulings on them hâve become authority, and vve 
speak of fraud in law as somehow différent from fraud in fact. Wheth- 
er the distinction bas any practical value or not (see Wait, Fraud. 
Convey. [3d Ed.] §§ 8-10, 51) is at présent immaterial, for there is 
assuredly no authority holding that facts such as above recited consti- 
tute fraud. In such a case as this, that is what fraud in law means. 
Whether they prove fraud is another matter, and one first to be dis- 
posed of by the triers of the facts, acting of course under rules of law. 

This leads to the inquiry whether the Dean Case, in saying that a 
transfer of which the intent or neeessary effect is "to deprive creditors 
of the benefits" of the Bankruptcy Act, laid down any new rule of law. 
One must first ask what benefits (germane to this point) does the act 
conf er or préserve ; and the answer is, in our opinion, an équitable dis- 
tribution of the bankrupt's assets as the same existed four months 
before pétition filed, unless lawfully disposed of in the interval. This 
must follow from the undeniabje trùth that many lawful dissipations 
or transfers of that property may occur within the statutory period. 
Wherefore the définition of the Dean Case leaves the old question still 
to be answered ; and that question, in terms of this case, is : Do the 
facts prove any more than an intent to prefer, remembering it as law 
that an intent to prefer is not the same as an intent to defraud or delay? 
A debtor may hâve both intents, and proof of one may help out proof 
of the other ; but by merely having one he cannot be conckisively pre- 
sumed to bave the other also. In so construing the language, we sub^ 
stantially agrée with the Sixth Circuit in Watson v. Adams, 242 Fed. 
445, 155 C. C. A. 217. 

What was done in the Dean Case was to correct certain language 
of the cases criticized. In Sargent v. Blake, 160 Fed. at page 62, 87 
C. C. A. 213, there are words that may be read as meaning that a 
preferential transfer cannot be a fraudulent conveyance, because it 
cannot "évidence" it; and in Re Baar, 213 Fed. at page 629, 130 C. C. 
A. at page 293, it is said that a mortgage could not be set aside under 
section 67e "unless it was given and accepted with the intent of hinder- 
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ing," etc. ; and the other criticized décisions will on examination reveal 
similar pen slips. 

It has never been doubted that fraudulent intent on the transferee's 
part is cogent corroborative évidence that fraud permeates the vvhole 
transaction; but the Dean décision is a reminder (1) that fraud in the 
transferror is enough under 67e, absent good faith in and a fair con- 
sidération on the part of the transférée ; and (2) that évidence proving 
an intent to prefer is (usually a,t ail events) relevant to an alleged in- 
tent to defraud or delay; but there is not, and we believe never has 
been, any rule of law announced dispensing with affirmative prepon- 
derating crédible évidence establishing as a fact an "actual" subsisting 
intent to defraud or unlawfully hinder. 

The cases relied on by appel'lant — Egan, etc., Bank v. Rice, 119 Fed. 
107, 56 C. C. A. 157; Re Steininger Co., 107 Fed. 669, 46 C. C. A. 
548; Pollock v. Jones, 124 Fed. 163, 61 C. C. A. 555, and Sherman v. 
Luckhardt, 67 Kan. 682, 74 Pac. 277 — announce no such rule, nor any 
other now relevant, except that the innocence, ignorance, or good faith 
of the transférée will not dcfeat an action wherein transferror's fraud 
is in fact f ound, unless there be also a "présent fair considération," pass- 
ing in good faith f rom the transférée ; and so much we recently held 
in Parker v. Sherman, 212 Fed. 919, 129 C. C. A. 437. 

The opinion of Pollock, J. (now United States District Judge) in 
the Luckhardt Case, is an early and very clear exposition of this doc- 
trine. The endeavor to apply it in Kingsbury v. First National Bank, 
71 Kan. 570, 81 Pac. 187, is apposite hère; it being held that évidence 
showing a préférence only did not prove a fraudulent intent. The facts 
of that case are worth comparing with the raeager évidence before us. 

So far, then, as the légal rule is concerned, we think it stiU fairly 
stated (as it had often been put before) in Re Braus, 248 Fed. 64, 160 
C. C. A., 195, where we said that the fact that a transfer opérâtes in- 
cidentally to hinder or delay creditors is not "in itself" sufficient to 
make it void; every conveyance by a debtor may hâve that effect to 
some degree. The intent denounced by the statute is only the intent 
unlawfully to hinder; only to that extent does any statute interfère 
with the jus disponendi, even of an insolvent. 

[4] Thus we are brought to what is usually the principal, and often- 
times the only, question in cases of alleged fraudulent transfers : Can 
the triers of the facts draw an inference of fraud from the évidence 
before them ? 

We note the dictum in the Dean Case, 242 U. S. 444, 37 Sup. Ct. 132, 
61 'L. Ed. 419, that securing "an advance with which the insolvent 
debtor intends to pay a pre-existing debt does not necessarily imply an 
intent to hinder," etc., and the distinction of the Van Iderstine opinion 
(227 U. S. 582, 33 Sup. Ct. 343, 57 L. Ed. 652), that to prefer is malum 
prohibitum only, while to convey with intent to hinder, etc., is malum 
in se. We then find an intent to prefer, exercised by paying on Fri- 
day an honest debt due on Monday to a bank that had long obliged 
the bankrupt in respect of loans ; but from that malum prohibitum we 
are quite unable to infer the necessary malum in se. 

Comment on évidence showing relation of old business f riendship be- 
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tween Forster and the Bank might be much extended ; but we prefer 
to leave the matter where it illustrâtes our opinion, that a very plain 
désire to prefer, and thereby incidentally to hinder creditors, is (1) not 
as matter of law an intent obnoxious to section 67e ; and (2) is not 
persuasive in point of fact that such intent, evil in itself, ever exisled. 

The éléments productive of that intent, denounced as malum in se, 
can never be defined. They vary as do facts, and any judge or jury, 
dealing with facts by some rule of thumb, will alvvays miss the human 
touch. Testimony can never be tested or wcighed by machine. A com- 
parison of the facts as recited in the Dean Case, below (212 Fed. 88, 
128 C. C. A. 658), with those told in the Kingsbury Case, supra, wiîl 
illustrate this quite instructively. 

Decree affirmed, with costs. 
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TIERNAN et al. v. CHICAGO JAVK INS. CO. 

(Circuit Court of Apiwals, Eiglitli Circuit. January 5, 1920.) 

Nos. 4515, 4516. 

1. Appeal and errob ©=1099(4) — Former opinion on appeal fbom juDc:NrENT 

ON PLEADINOS AND REC OBD HEI.D NOT TO CONSTRUE CONTHACT. 

An opinion on a former aiipeal from a judgnicnt on tlie pleadinf^s and 
record after trial by référée, which reversed the judgment becaiise tlie 
exceptioiiiS to tlie referee's report were not passed on, did not establisli tbe 
law of the case as to tlie l'igbt to recover netwithstanding breach of con(ii- 
tion of the contract, though that right was made an issue by the pleadinfjs, 
and the opinion stated incidentally that counsel agreed the pleadings \yould 
not sustain the judgment, and the court was of that opinion. 

2. Courts (S::=3,?56 — State rulk requibing motion for new trial to review 

TACTS not BINDING ON FEDERAI. COURTS. 

The conformity statute (Rev. St. § 914 [Comp. St. § ]5.".7]) does not make 
the stato practice relating to new trial, exceptions to referee's report, and 
rulings thereon, and review of .iudgment applicable in fédéral court, ko 
tbat a State rule requiring a motion for a new trial before the findings of 
fact can be reviewed does not apply in the fédéral court. 

3. Appeal and erbor <S:=3294 — Motion for new trial is not necbssaky to 

review of findings by court ob rej-eree. 

A motion for a new trial is not indisijensable In the fédéral courts to 
a review of findings of fact by the trial court or by a référée. 

4. Appeal and errôr (©=3022(2) — Referee's findings, confirmed by trial 

court, are reviewable for absence of evioence to support tiiem. 

Where an action at law is by binding agreement of the parties tiied ta 
a référée, and bis findings of facts are coniirnied by the trial court, such 
findings may be reviewed and reversed for the absomce of substantial évi- 
dence to sustain them, Ihough not for failure of support by prépondérance 
of the évidence. 

5. COXTKACTS <S=>147(1) TSlEANING DETERMINED BY INTENTION OF PARTIES 

WIIEN MADE. 

Meaning of a contract is to l)e deterniined by the intention of the parties 
at the time the contract was made, which inttmtion is to be deduced from 

^=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numberea Digests & Indexes 
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the ternis of the contract and the situation existing wlien It was entered 
into. 

6. Damages ©=85 — General damages not rbcoveuaiîle by insurance agent 

for breach of aqency contract fixing compensation, aeter princi- 

PAL's BREACH ON CONDITION WIIERE CONDITION NOT PERB-ORMED BY AGENT. 

Where an insurance agent's contract provlded tliat, if lie were dis- 
charged befove termination of the contract without cause, lie sliould be 
entitled to commissions on renewals of tlie polieies secured by liim, if lie 
did not engage in business as agent for anotlier insurance company, the 
agent could not, after hls wrongful discharge, disregard the condition and 
recover gênerai damages for a breach of the contract, measured by the 
loss of profits he would hâve made thereunder. 

7. Damages <S=>85 — Promise to pay agent certain amount on breach held 

CONSIDERATION FOR AGENT's PROMISE NOT TO ACCEPT AGENCY OF COMPEïI- 
TOB as CONDITION TO RECOVERY OF SUCH AMOUNT. 

In a supplemental agreenient, wliereby an insurance company promised 
to pay its agent commissions on renewals of polieies wrltten by him, if 
he were diseharged with or without cause, provlded lie did not act as agent 
for another company, the promise by the company was sufflcient considér- 
ation for the agreement not to engage in the insurance business as a con- 
dition of recovering such couunissions. 

8. Damages i®=85 — Breach does not relieve otiier pabty from agreed con- 

dition AS to stipulated damages. 

Where a contract provlded that an agent should receive certain sums on 
his wrongful discharge by rhe company on condition that lie should not 
act as agent for another company, the agent cannot recover damages for 
the breach, under the rule that the prior breach by the company relieved 
him froin performance of the condition. 

9. Damages ©=85 — ^Agent's contract for conditional continued commis- 

sion after disciiarge held to incltjde bonuses on insurance procured. 
A provision in a supplemental contract that an insurance agent, after 
hls discharge, could. If lie did not engage in business for another, recover 
commissions ou renewals as specifled in a paragraph of the original con- 
tract, Includes in the commissions a bonus on the amount of insurance 
writien by him, to which he was entitled by an earlier supplemental 
agreement modifying the original contract. 

10. Insurance <S=>84(1) — Original agency contract and its suppléments 

constitute a single contract. 

Where parties to an insurance agency contract made several supple- 
mental contraets, ail of which referred to the original contract, and ex- 
tended, liniited, or niodiOed its ternis, the original and supplemental con- 
tracta constitute a single contract, and must be construed together. 

11. Insurance ©=^85 — Evidence of tercentage of renewals of establisiied 

COMPANY IIELD INSUFITCIBNT TO SUOW LOSS OF PROFITS BY DISOIIARQED 
AGENT OF FAILINO COMPANY. 

An estimate of the value of the future profits which agents of a young 
experimeiital insarance company, which had been steadlly unsuccessful 
for four years and was in a failing condition when it ceased insurance 
and transfprred its business, would bave received if it had not then 
ceased to insure, based entirely upon tlie normal rate of renewals or of 
lapsation of insurance of old, established, flnancially sound Insurance 
companies, is not substantlal évidence of the value of such future profits. 

12. Damages <S=340(2) — Loss of conjectural profits not becoverable. 

Future profits of a business, not susceptible of proof with any reason- 
able degree of certainty, but based only on spéculations and conjectures 
of witnesses wlio know no facts to support an actual estimate, cannot be 
recovered. 

«gssP'oi other cases see same topic & KBY-NUMDBE in ail Key-Numbered Dlgests & Indexes 
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13. Insurance ©=85 — Dischabged agent wno beoke condition foe bight 

TO CONTINUBD COMMISSIONS HELD LIABLE FOE AMOUNTS HB OWED THE COM- 
PANY. 

An Insurance agent, who was wrongfuUy diseharged, but who broke the 
condition prescribed to recovery of future commissions, is llable to the 
Company for money loaned to liim, to be repaid eut of future commissionst 
and for the company's percentage of premiums colleeted by hlm before dis- 
charge. 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action by Robert S. Tiernan and another against the Chicago Life 
Insurance Company. Judgment for the plaintifïs for a part only of 
the amount claimed, and both parties bring error. Reversed and re- 
manded, with directions to enter judgment for défendant. 

See, also, 214 Fed. 238, 131 C. C. A. 284. 

William P. Dillard, of Ft. Scott, Kan. (Willard W, Padgett and 
Charles E. Hulett, both of Ft. Scott, Kan., on the brief), for plaintifïs. 

Silas H. Strawn, of Chicago, 111. (R. H. HoUen and John Barton 
Payne, both of Chicago, 111., and Charles Blood Smith, of Topeka, 
Kan., on the brief), for défendant. 

Before SANBORN and CARLAND, Circuit Judges, and AMI- 
DON, District Judge. 

SANBORN, Circuit Judge. In an action at law in the court below, 
which resulted on April 28, 1915, in a judgment against the Chicago 
Life Insurance Company for $64,826.87 and interest from that date 
Robert S. Tiernan and Howard L. Stout were the plaintifïs and the 
insurance company was the défendant. Uinder a contract made 
by an original writing of September 24, 1903, and six supplemental 
writings of September 24, November 28, December 1, and December 
5, 1903, and March 25 and May 4, 1904, which together constitute 
one contract, the défendant made the plaintifïs its exclusive agents 
for 5 years to solicit and obtain applications for insurance for it in 
Kansas, Missouri, Colorado, Texas, Oklahoma, and Indian Territory, 
and agreed among other things to allow them certain commissions 
on the premiums paid on annual renewals of policies issued upon 
applications obtained by them, and certain bonuses on each $1,000 of 
certain insurance business procured and to be procured by them, and 
the plaintiffs agreed to act exclusively as the defendant's agents and 
to dévote their entire time, talents, and énergies to the business of 
the agency during 5 years commencing on January 1, 1904. After 
the parties had performed their respective parts of this agreement for 
23^ years and on September 22, 1906, the défendant transferred its 
risks and insurance business to the Fédéral Life Insurance Company, 
which assumed them, and ceased to conduct any insurance business. 
At that time the plaintiffs had procured $3,316,900 of insurance for 
the défendant, and of this amount there then remained in force $2,- 
364,100. 

^^sFor other cases eee same toplc & KEY-NUMBBK in ail Key-Numbered Dlgests à Indeie» 
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The plaintifïs brought this action for the damages they alleged 
they sustained by reason of the defendant's cessation of business, and 
the judgment they hâve recovered is founded on the findings of the 
référée, confirmed by the court, to the effect that the value on Septem- 
ber 22, 1906, of the commissions on the then future renewal premiums 
on the $2,364,100, in force on that day, which they would hâve re- 
ceived subséquent to that date if the défendant had continued in busi- 
ness, was $43,402.07, that the value of the renewal bonuses of $2.00 
per annum per thousand dollars on that part of the $2,364,100 which 
should thereafter remain in force which they would hâve received 
was $33,067.40, making in ail $76,469.47, that they would hâve re- 
ceived under their contract from initial premiums sufficient to hâve 
paid their expenses, and that this $76,469.47 was the value on Septem- 
ber 22, 1906, of the future profits of which they were deprived by 
the defendant's cessation of business. But that on September 22, 1906, 
the plaintifïs owed the défendant $11,642.60, which deducted from 
the $76,469.47, left the plaintifïs $64,826.87, for which the judgment 
was rendered. The référée made spécial findings of fact and conclu- 
sions of law on which this judgment stands ; the respective parties 
excepted to the findings and conclusions which condition their respec- 
tive claims ; the court below overruled the exceptions and confirmed 
the findings and conclusions of the référée. 

It is a fact conceded by the pleadings, found by the référée, and 
confirmed by the court that the plaintift's in November or Decem- 
ber of 1906 organized the Central Life Insurance Company of Kan- 
sas, which was admitted to do and bas done business in one of the 
States in the territory in which the plaintiflfs were the exclusive agents 
of the défendants, that the Central Company commenced to do busi- 
ness on April 1, 1907, that the plaintiff Tiernan after that date was 
and is the gênerai agency manager thereof and the plaintiff Stout was 
and is the pi^esident thereof, that they employed for the Central Com- 
pany the bookkeeper, stenographer, and some of the subagents 
who were in their employment while they were gênerai agents oi 
the défendant, and solicited, within 5 years after the termination of 
their contract, some policy holders of the défendant to transfer their 
policies to the Central Company. By that part of the contract 
between thèse parties contained in the supplemental writing of Decem- 
ber 5, 1903, they agreed that, if the contract should be terminated 
under its terms and conditions, the renewal interest of the plaintiffs 
as recited in section 21 of the contract should be continued for 5 
years from the termination of the contract, and still longer, if the 
plaintiffs should remain in the employment of the défendant longer 
than 5 years, and — - 

'that should said contract be teriniiiatod by the party of the flrst part [the 
défendant] without cause, tlie renewals whall eonthnie as recited in said sec- 
tion 21, ail of whicli renewals are subject to tlie collection charge of 1 i)er 
cent, as specifled in section 14 of said contract, and further upon the condition, 
utiderstanding, and agreenient that said parties of the second part [the plain- 
tiffs] shall not enter into the litVï intmrance business for any other coinpany 
in said territory during a x'eriod of five years from the termination of the 
contract." 
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The défendant contends that the court below committed errors of 
law : (1) In that it conduded from thèse facts that the plaintiffs 
were not prevented from recovering damages measured by the vahie 
«f their anticipated profits by the stipulation of their contract last 
cited, and by tlie fact that within 5 years after termination of their 
contract they became interested in and entered into the hfe insurance 
business for another company in the territory in which they had been 
the exclusive agents of the défendants, and (2) in that it affirmed tlie 
referee's finding of fact that the value of the fviture profits of the 
plaintiffs on September 22, 1906, was $76,469.47, when there was no 
substantial évidence to sustain that finding. 

[1] At the opening of this case the défendant is met with the ai-- 
sertion of plaintiffs' counsel that neither of the questions presente=: 
by them is judicable by this court upon the record before it. In 
the iirst place they say that this court bas already adjudged the firi.-; 
contention bv its opinion and judgment in Tiernan v. Chicago Life In- 
surance Co.,'214 Fed. 238, 131 C. C. A. 284, and, that by the law of 
the case it is forbidden again to consider or détermine it. The opin- 
ion in 214 Fed. 238, 131 C. C. A. 284, clearly portrays the situation of 
the parties and of the case at the time it was rendered and states the 
reasons for the judgment of reversai based upon it. The trial cour: 
had received the report of the référée, the exceptions to that report, 
the évidence taken before the référée, and then without ruling on the 
exceptions had rendered a judgment for the défendant on its mo- 
tion ''for judgment upon the pleadings and record in the case." The 
record in the case contained the évidence which had not been broughî 
to this court. This court said it was "confronted by an insuperablc 
obstacle to the considération of those assignments of error which 
relate to the merits of the controversy," that it "was unable to déter- 
mine with sufScient certainty whether the judgment of the trial court 
proceeded solely upon the pleadings, or upon the pleadings and the 
report of the référée, or involved also a considération of the évidence." 
It declared that "the interests of justice required the trial court to 
consider the exceptions and to confirm, reject, or modify the findings 
of fact, or to recommit the questions involved to the référée," and i: 
reversed the judgment and remanded the case for further proceedings 
in conformity with the opinion. 

It is true, as counsel for the plaintiffs déclare, that the défendant 
in its answer had alleged that the i)laintift"s within 5 years after tlie 
termination of the contract entered into the life insurance business in 
their territory for and as officers of the Central Company, that tl.t- 
défendant in its reply admitted the truth of that averment, and thi^ 
court in the course of its discussion of the procédure in the case 
said that, if the court below did not consider the referee's report at 
ail, then, unless évidence was considered, the judgment must havc 
been upon the x^leadings, that "in that case a question of law would 
arise for our notice, but counsel agreed that the pleadings will not sus- 
tain the judgment of the court. We are also of that opinion," and 
that in another portion of the opinion the court said that, "if the judg- 
ment was on the pleadings alone, it cannot be sustained." But thèse 
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remarks fail to persuade that the court was of the opinion that the 
question of law, whether or not under the contract the plaintiiïs were 
barred from a recovery of any part of their claim by their engagement 
in the insurance business for the Central Company, was presented to 
it for final décision, much less that it seriously considered that ques- 
tion, or rendered or intended to render a considered and controlling 
opinion upon it. It did not discuss it, or déclare that it adjudged it, 
and when the entire opinion and judgment for another trial of ail the 
questions raised by the record and the exceptions therein are con- 
sidered, they leave no doubt that this issue was not adjudged, and 
that now its décision may not be lawfully avoided. 

[2] In the second place counsel for the plaintiiïs insist that the ques- 
tion whether or not there was any substantial évidence to sustain 
the referee's findings of fact challenged by the exceptions thereto, but 
affirmed by the court below, may not be considered or adjudged by 
this court because the Suprême Court of Kansas has held that a motion 
for a new trial is indispensable to a review in that court of like findings 
challenged by such exceptions (Alexander v. Clarkson, 96 Kan. 174, 
179, 180, 150 Pac. 576; Bank v. Refining Co., 89 Kan. 738, 132 Pac. 
832), and no such motion has been made in the case at bar. This 
objection must be overruled. The practice and proceedings of the 
national courts, both appellate and trial, relating to motions for new 
trials, exceptions to reports of référées and to rulings of référées and 
courts, and to other means of review of the jvidgments of the trial 
courts, are not governed, controUed, or affected by the act of con- 
formity (Revised Statutes, § 914; U. S. Compiled Statutes, § 1537), 
or by the statutes of the states or the rules or practice of its courts. 

[3] A motion for a new trial is not indispensable to a review of a 
ruling or finding of a fédéral court or of a référée, although it may 
be so to a review of a like ruling or finding of a state court or a référée 
therein of the state in which the national court is sitting. 

In the case in hand, when, on November 16, 1910, the référée 
filed his report, the insurance company filed exceptions thereto upon 
varions grounds, and among others on the ground that the évidence 
was insufficient to sustain the referee's findings of fact. On April 
28, 1915, after due considération thèse exceptions were overruled by 
the court below. That court, by paragraph 5 of its judgment, approved, 
ratified, confirmed, and adopted the findings of the référée as the 
findings of the court on the évidence in the case. 

[4] Where, as in this case, an action at law is by a binding agree- 
ment of the parties and the order of the fédéral court founded there- 
on committed to a référée to hear the évidence, find the facts and the 
law, and recommend the judgment, his findings of fact, confirmed 
by the court, are reviewable and réversible on exceptions thereto for 
the absence of any substantial évidence to sustain them, although 
not for a mère failure of support by a prépondérance of the évidence. 
Boatman's Bank v. Trower Bros. Co., 181 Fed. 804, 806, 807, 809, 104 
C. C. A. 314, 316, 317, 319; Philadelphia Casualty Co. v. Fechheimer, 
220 Fed. 408, 136 C. C. A. 25, Ann. Cas. 1917D, 64; Paine v. Stand- 
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ard Plunger Elev. Co., 203 Fed. 242, 243, 246, 121 C. C. A. 440, 441, 
444. 

The supplemental contract of December 5, 1903, which conditions 
the décision of the first question presented by the défendant, reads 
in this way: 

"December 5, 1903. 

"Eeferring to œntract of September 24, 1903, taking effect October 1, 1903, 
by aud between the ilutual Life Insurance Company of Illinois, party of tlie 
first part, and Robert S. Tiernan, party of the second part, and subjeet to the 
ternis and conditions thereof, it is hereby uuderstood and agreed that, should 
this contract be terniinated under its terms and conditions, the renewal Inter- 
est of the i>arty of the second part, as recited in section 21 of said contract, 
shall be eontinued under the terms and conditions thereof for a period of 5 
years from the termination of said contract, or, should said second party re- 
main in the employ of said first party longer than 5 years, then he shall be 
entltled to renewal commissions for as many years after his contract is ter- 
minated as he lias bcen employed, but not exceeding 20 years of the life of the 
policy, and provided, further, that, should said contract be terminated by the 
party of the first part without cause, the renewals shall continue, as redted 
in said section 21, ail of ^Yhich renewals are subjeet to the collection charge 
of 1 ijer cent., as speoified in section 14 of said contrac-t, and further upon the 
condition, understanding, and agrecment that said party of the second part 
shall not enter into the life Insurance business for any other company in said 
territory during a period of 5 years from the termination of this contract." 

[5] The question hère at issue must be determined by the intention 
of the parties to the contract when they made it, deduced from its 
terms, from the situation of the parties, the subj ect-matter of the 
contract, and their purpose in making it. The contract was made 
between Mr. Tiernan and the défendant, and Mr. Stout subsequently 
acquired his interest in it. The défendant was a young life insur- 
ance company, organized and operated by men who seem to hâve lacked 
Icnowledge and expérience or diligence and wisdom in the conduct of 
its business. It commenced its opérations as an insurance company on 
January 1, 1903. It then had a subscribed capital of $150,000 and 
a subscribed surplus of $150,000. During that year it eamed gross 
premiums of $84,900.65, its mortality and interest gains were $16,000, 
it set aside for mortality and accumulation $30,661.29, and its expenses 
were $95,156.79, and were $40,917.43 in excess of the margins for ex- 
penses. Mr. Tiernan was an able, energetic, efficient young man. He 
commenced making the contract with the défendant to act as its ex- 
clusive agent in the large territory which has been described on Sep- 
tember 24, 1903. By December 1, 1903, the défendant had agreed to 
pay him for services and expenses from 60 per cent, to 75 per cent, 
of the first year's premiums collected on certain popular classes of poli- 
cies issued by the défendant, by or through his agency, a renewal com- 
mission of 5 per cent, on the second to the sixth year's premiums paid 
if $50,000 should be secured by that agency in any fiscal year, 5 per 
cent, on the second to the tenth year's premiums if $75,000 should be 
so secured, 7 per cent, on the second to the tenth year's premiums if 
$100,000 should be so secured, 7 per cent, on the second to the tenth 
year's premiums and 5 per cent, on ail subséquent premiums during 
the lives of the policies, not exceeding 20 years, if $500,000 should 
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be so secured in any fiscal year, and $2 for each $1,000 of Insurance 
so secured and $2 annually thereafter on ail such Insurance in force, 
regardless of whether lie should remain in the employ of the company 
or not. Prior to December 1, 1903, no term had been fixed for the 
continuance of the agency, but in the supplemental agreement of that 
date by which the second $1 per annuni per $1,000 of Insurance se- 
cured and remaining in force was added to Mr. Tiernan's compen- 
sation, a stipulation was made that the contract should not be termi- 
nated by either party for 5 years after it should take efïect. On 
December 5, 1903, four days after that stipulation was made, the sup- 
plemental contract hère in controversy was signed. 

When that contract was first read, it seemed clearly to provide 
that, on condition that the plaintifïs should not enter the life in- 
surance business for any other company in Tiernan's territory for 
5 years after the termination of the agency contract, but not other- 
wise, if that contract should be terminated without cause, he should 
]je allowed and paid the compensation derivable from the renewals 
specified in the contract. Only four days before, thèse parties had 
agreed that the contracts should not be terminated for 5 years, except 
for cause. It was not unnatural that upon considération they should 
become anxious to know, and hence to agrée, what the one should 
pay and the other should receive, if the agency should be terminated 
for cause, and what if it should be terminated without cause. It is 
évident from the contract that they expected that Tiernan would pro- 
cure a large amount of the insurance which the company expected to 
Write. The company knew that he and his employés would thus be- 
come intimately acquainted with and continue to hâve great influence 
on the poHcyholders they procured, and that they might and probably 
would be able to draw them from it to any other company for which 
they should engage in the insurance business, Each of the parties to 
the contract doubtless feared that if, under their 5-year stipulation, 
it was terminated by either party within the term for cause, the other 
party could recover nothing on that account, and that if it was termi- 
nated by either party without cause he could recover nothing, and that 
if damages were sought in either case the question of the suffîciency 
of the cause and the uncertain and spéculative nature of the possible 
damages, if any, might make the claim of the disappointed party of 
little value and a fruitful cause of controversy and expense. So it 
was that, conceding, without considering or deciding, that the termina- 
tion of the contract in this case was without cause, it seemed, when 
this contract was first presented, that by it the parties had intended to 
agrée and had agreed that in case of such a termination Tiernan should 
receive on account thereof in lieu of damages the compensation re- 
sulting from the renewals specified in the contract on condition that 
he did not enter into the life insurance business in his territory for 
any other company during 5 years after the termination, and that 
the plaintifiEs had elected not to comply with this condition, and could 
not recover in this action. 

[ 6 ] Counsel for the plaintifi's bave presented with great ability, force, 
and ingenuity many arguments in opposition to this view, and they 
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have ail had thoughtful considération. They say that, notwithstanding 
the agreement upon the compensation which the plaintiffs should re- 
çoive in case of a termination of the contract without cause, and not- 
withstanding the fact that they elected not to comply with the con- 
dition on which it was agreed they might recover this compensa- 
tion, they may have gênerai damages, measured by their lost future 
profits as for a breach of the contract, and among other authorities 
they cite in support of this contention General Bill Posting Com- 
pany V. Atkinson, [1909] A. C. 118; Measures v. Measures, [1910] 
2 Ch. 248; Pordage v. Cole, 1 Saunders, 319, and the notes thereto ; 
Ellen V. Topp (1851) 6 Exch. 424, 442; Campbell v. Jones (1796) 6 
Durnford's & East's Reports, 570; White v. Beeton (1861) 7 Hurl- 
stone & Norman's Reports, 49; Freeth v. Burr, 9 L. R. C. P. 208. 
The opinions in thèse cases and in others cited have received perusal 
and méditation, but they are not deemed controlling, or even applica- 
ble to the facts in this case. In some of them, as in the Bill Posting 
Case, there was a contract of employment for a fixed term, a covenant 
of the employé not to engage in like employment for a certain time, 
a discharge of the employé without cause, a recovery by the em- 
ployé of a judgment for damages, a subséquent engagement by the 
employé in a like employment for a competitor, and a refusai by 
a court of equity to enjoin him from continuing in that employment. 
But in none was there, as there is in this case, a solemn written con- 
tract between the employer and the employé, which expressly limitert 
and fixed the amount and character of the compensation or damages 
which the employé should recover in case of termination of his con- 
tract or employment without cause, and expressly specifîed the con- 
dition upon a compliance with which alone he should recover it. But 
such is the contract which conditions the judgment which should be 
rendered in the case at hand. It is a lawful and rational contract, and 
it renders the décisions hère invoked inapplicable in this case. There 
is a wide différence between a nonfulfillment of a contract which the 
parties contemplated when they made it, and the etïect of which they 
clearly intended to and did fix and limit by the express ternis of their 
agreement, and of one the parties to which did not contemplate, and in 
which they did not stipulate, the effect of the nonfulfillment. 

[7] Counsel argue that there was no considération moving to Tier- 
nan on December 5, 1903, for his promise not to engage in the Insur- 
ance business for five years after the termination of the contract 
without cause. But the promises of the défendant in that agreement, 
which induced Tiernan to sign it, must be considered ample considéra- 
tion to sustain the promises he made therein. They contend that the 
condition of the agreement of December 5, 1903, that Tiernan should 
not enter into the life insurance business for another company with- 
in 5 years after the termination of his contract does not qualify or 
refer to the clause therein relating to the termination without cause, 
but to the previous clause, which refers to its termination with cause. 
But if such had been the intention of the parties, they would naturally 
have written it into the contract immediately after that clause. On 
the other hand, they placed that clause first, followed it immediately 
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with the clause which fixed the plaintiff's compensation in case of a 
termination of the contract without cause, and placed the clause which 
imposed the condition immediately thereafter. The form of the con- 
tract, the order of its clauses, the object of it, and the intention of its 
makers which its first reading impressed upon the mind, and which 
repeated perusals and study hâve confirmed, persuade to the conclu- 
sion that the condition qualifies and governs the clause of the agree- 
ment of Decémber 5, 1903, which relates to the termination of the 
agency contract without cause. 

It is said that the plaintiffs are not subject to the condition, because 
they do not bring this action for the compensation stipulated to be 
paid on the renewals, that they do not bring it for the commissions 
or bonuses on renewals, and that they do not bring it on the con- 
tract, but that they bring it for gênerai damages for its breach, and that 
they are therefore not subject to the conditions. This claim is not 
convincing, because the damages which they sought and for which they 
hâve the judgment are nothing but the value of those future com- 
missions and bonuses on renewals, and without the contract they could 
recover nothing. The fact is they are seeking to recover on a part of 
the contract, when the entire contract and their élection not to com- 
ply with the agreed condition of their recovery forbid it. 

[8] It is contended that the stipulations of the contract were mutual- 
ly executory and dépendent, that the plaintiffs first breached the 
contract by terminating it without cause, and that this breach estopped 
it from enforcing the condition, on the ground that the party who 
makes the first breach is estopped from recovering or defending on 
the contract. There might, perhaps, hâve been force in such a 
contention, if this contract had not contained the condition. But it 
does contain it, and what counsel call a breach is the very termination 
without cause which the parties contemplated and stipulated the efïect 
of when they made the contract, and that stipulation and the plain- 
tififs' élection not to comply with the agreed condition of their claimed 
recovery forbid it. They may not hâve a recovery upon a part of the 
contract which is forbidden by the whole contract and the admitted 
facts. 

[9] Counsel for the plaintiffs présent another question. They insist 
that, even if the plaintiffs are barred from a recovery on account of 
the commissions on the renewal premiums by the writing of Decémber 
5, 1903, nevertheless they may sustain a recovery on account of 
the bonuses on the respective amounts of the renewal policies, be- 
cause the parties did not intend that that writing should, and it did 
not, affect their rights thereto. They say : 

"Tbe contract of I>ecember 5, 1903, did settle and détermine the extent of 
the interest of the agent in renewal premiums, whether the relation was ter- 
mina ted for or without cause; but it does not prétend to and it does not flr 
and détermine the right of the agent to recover any other item of damage 
which he might suffer and be able to establisli by compétent proof." 

In support of this position they cite the provision, found in each 
of the supplemental contracts of November 28 and Decémber 1, 1903, 
that there shall be paid to the agent "an additional compensation of 
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$1 for each $1,000 of insurance procured by or through his agency, 
* * * and thereafter annually a fee of $1 for each $1,000 in force 
on ail business which said party of the first part is caused to issue un- 
der the terms of such contract, regardless of whetlier said party of 
the second part remains in the employ of the party of the first part," 
and the fact that by the supplemental contract of March 25, 1904, the 
défendant agreed to pay an additional bonus of $3 per $1,000 on certain 
new business procured by Tiernan. It is well to fix and then to bear 
carefully in mind exactly what the nature and character of thèse 
bonuses were, and how, if at ail, they difïer from the commissions on 
the renewal premiums. The bonuses on account of which the 
plaintiffs bave recovered a part of their judgment in this case are 
the annual promised payments of $2 per $1,000 of insurance an- 
nually on insurance procured by the plaintiffs that was in force 
in the respective years subséquent to 1906. The policies expired 
each year, unless preserved by the payment of renewal premiums. 
As the annual bonuses were payable on the insurance procured by 
the plaintiffs which remained in force in each respective future year 
only, and as none of the insurance that conditioned the right to receive 
thèse bonuses could be in force in any such year, unless that insur- 
ance had been renewed, they were conditioned by the same renewals 
as the renewal commissions on the premiums. In truth they were 
renewal commissions of ^/looo of the renewed insurance, upon the re- 
newal premiums on which the défendant agreed to pay the specified 
hundredths or percentages of premiums fixed in the contract. They 
were of the same nature and character as the commissions on the 
premiums and the liability to pay them was conditioned by the same 
renewals. 

The stipulations for thèse annual bonuses or commissions of ^/looo 
per annum of renewed insurance were made in the supplemental con- 
tracts of November 28 and December 1, 1903. The latter contract 
contained the stipulation that the agency contract should not be ter- 
minated except for cause. It is conceded, however, that the con- 
tract of December 5, 1903, modified that stipulation, and fixed the 
rights of the parties thereunder, by virtue of the rule that a subséquent 
contract between the same parties relating to the same subject-matter 
prevails over its predecessor. By the same mark the parties to this 
contract had the lawful right and power by the subséquent agreement ot 
December 5, 1903, to terminate, extend, or modify the provisions of 
the contract of November 28 and December 1, 1903, that the bonuses 
of $2 per $1,000 of the annual renewed insurance shouM be paid, 
whether or not the agents remained in the employment of the défend- 
ant, and, if they intended so to do, and that intention is evidenced 
by the terms of the writing, by its purpose, and by the situation of 
the parties, it must prevail. 

[10] It is conceded that the original and supplemental agreements 
constitute a single contract, and that they must be read and construed 
together. Each of the supplemental contracts refers to the original 
contract, and then proceeds to extend, limit, or modifv it. The re- 
suit is that any référence to that contract, or to any section of it, m 
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thèse subséquent contracts, becomes a référence to that contract or sec- j 
tion as it had been modified, limited, or extended at the time the 
référence was made. When the writing of December 5, 1903, was 
made, the parties had met, as bas been conchided, for the purpose of 
defînitely fixing by agreement the effect of a termination of the entire 
agency contract for cause and without cause. When by the writing 
of that day they agreed that, if the contract should be terminated 
for cause, "the renewal interest of the party of the second part, as 
recited in section 21 of said contract, shall be continued under the 
terms and conditions thereof for a period of 5 years from tennination 
of that contract," they did not intend to, and they did not, agrée that 
the renewal interest, as it was specified and limited in that section when 
the original contract was signed, only, should be so continued, but 
that that renewal interest as it stood on December 5, 1903, under ail the 
previous extensions and modifications of section 21 which had been 
made, should be so continued. 

Were not the annual bonuses or commissions of "/looo of the in- 
surance which the plaintififs had procured, and which should be re- 
newed and put in force in any year, a part of the renewal interest of 
the plaintiffs specified in the contract of December 5 ? If there had 
been or should be no renewals in any year, that interest then ceased, 
its extent and value was measured by the amount of the renewals, and 
this question must be answered in the affirmative. When the writing 
of December 5, 1903, came to treat the termination of the contract 
without cause, it provided that, should the contract be terminated by 
the défendant without cause, "the renewals shall continue as recited in 
said section 21, ail of which renewals are subject to the collection 
charge of 1 per cent, as specified in section 14 of said contract." Were 
not the bonuses the annual commissions of -/looo of the insurance pro- 
cured by the plaintififs in force in the respective years after 1906 as 
much a part of the "renewals" as the commissions on the premiums on 
that insurance ? They were ail conditioned and measured alike by the 
renewals of the same policies, and this query may not be rightfuUy 
answered in the négative. 

The fact must not be disregarded that section 21 of the original 
contract treàted exclusively of and fixed the compensation which the 
agents should receive for renewals, so that as long as that section 
remained unchanged they were entitled to receive on account of the 
renewals no more and no less than the compensation there stated, 
and that each subséquent stipulation in the suppleraental contracts as 
to such compensation on account of renewals, including the stipula- 
tions as to the compensation on account of the annual -/looo of the 
renewed insurance, was a modification and amendment of, and as 
soon a:s it was made became a part of, that section. In view of thèse 
considérations, of the express terms of the writing of December 5, 
1903j of its apparent object to change and definitely fix the entire ef-, 
fectof a termiflation of the agency contract, whether with or without; 
cause, of the situation of the parties, and of the naturalness and rea-i 
sonableness; of such a purpose and intent, the contention of counsell 
for the plaintifïs that the parties did not intend, and did not agrée by] 
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the writing of December 5, 1903, to affect the plaintiffs' right to the 
annual bonuses or compensation on account of the future renewals 
of the insurance secured by the plaintififs for the défendant, is not 
persuasive and cannot be sustained. 

And the conckxsion which argument, research, and méditation hâve 
forced upon the mind is that vvith which it was impressed on the 
first reading of this contract, that the parties to it intended to and did 
agrée that, in case of a termination of the agency contract without 
cause attributable to the plaintiffs, they should receive on account of 
that termination the compensation resulting from the renewals specified 
in the contract, on condition that they did not enter into the life in- 
surance business in their territory for any other company during 5 
years after the termination, and that as they elected, doubtless wisely, 
not to comply with this condition, but to dévote themselves to the 
insurance business for another company, they cannot recover in this 
action. Chase v. New York Life Insurance Co., lcS8 Mass. 271, 74 
N. E. 325, 326; Herrick v. N. Y. Life Insurance Co., 202 Mass. 478, 
88 N. E. 1092; Barton v. Travelers' Ins. Co., 84 S. C. 209, 66 S. E. 
118, 119, 120. 

[11] There is another reason why, if there were error in the con- 
clusion already announced, the judgment in this case could not be 
sustained. It is that an examination of the record has convinced that 
there was no substantial évidence to sustain the referee's fînding of 
fact to the eiïect that the value of the defendant's future profits, lost 
by the termination of the contract, was $76,469.47 on September 22, 
1906. That finding rests upon the testimony of Mr. Glover, an expert 
actuary, whose évidence impresses with his fairness and truthfulness, 
but when read in connection with the entire record, including the 
findings of the référée relative to the history, financial condition, busi- 
ness, and prospects of the défendant in 1906, before the termination 
of the contract, convinces that the basis of his estimate and testimony 
as to that value was inapplicable to this case. The value of those 
profits was conditioned by the probable continuance in business of the 
défendant and by the probable rate of renewal or of lapsation of the 
insurance procured by the plaintiffs and in force on September 22, 1906, 
which would hâve prevailed thereafter if the contract had not been 
terminated. Mr. Glover testified that by expérience, investigation, 
and research actuaries had learned that there was a normal rate of 
such renewals or lapsation of policies of sound companies under normal 
conditions, that he based his estimate and testimony of the value of 
the lost future profits upon that rate, that he told the plaintiffs who 
procured his testimony that ail he could do hère would be to give 
them the rate under normal conditions, because he did not examine 
the défendant company, had not the time to do so, and that he did not 
wish to go on record as furnishing an opinion concerning the Chicago 
Life Insurance Company because he did not know anything about it. 
Asked what he meant by normal conditions he answered : 

"I sliould say a company Uke the Northwestern Mutual Is now niovinR along 
uiulcr normal condition.s. It has tlie confldence of overy policy holder and its 
rates are believal by tlie policy holders to be équitable and just, its agents 
2(1.'? F.— 22 
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■are fair, Ihere Is nothing in the air, no criticism or suspicion attaclilng to It, 
except the little quibbles of compétitive agents back and forth — everybody be- 
lieves tliem." 

It is therefore on the normal rate of renewals or of lapsation of 
old-established financially sound insurance companies, whose con- 
tinuance in business in that condition for many years seems assured, 
that the value on S'eptember 22, 1906, of the probable profits of the 
plaintift's for 19 years thereafter hâve been estimated and embodied in 
the judgment in this case. But the évidence and the findings of the 
référée satisfy beyond doubt that the défendant was not such a com- 
pany, that it had not been, was not, and probably never would be, 
under such conditions, and that before the terniination of the agency 
contract in 1906 there was no reasonable probability that it would 
continue in business 19 years, or any considérable part thereof. The 
findings and persuasive évidence relative to thèse subjects established 
thèse f acts : 

The défendant company in 1906 was a new company. It commenced 
business January 1, 1903, with a subscribed capital stock of $150,000 
and a subscribed surplus of $ 150,000. During the years 1903 and 
1904 there were serions controversies between certain of its stock- 
holders, which led to lawsuits in the courts of the state of Illinois to 
cancel certain stock which it had issued, and to change the control of 
the board of directors, and thèse suits resulted, among other things, 
in a change of the officers of the company. This litigation attained 
considérable notoriety through the newspapers of Chicago and insur- 
ance journals. During the years 1903, 1904, 1905, and 1906 the de- 
fendant failed to set aside or accumulate any of the amounts neces- 
sary to meet the estimâtes of surplus which it had shown to policy 
holders and used to induce them to take participating policies. Its 
expenses were in excess of its marsjins for expenses by $40,917.43 
in 1903, by $70,269.63 in 1904, by $55,793.97 in 1905, and its actuary 
testified that the resuit of its opérations in 1906 paralleled those of the 
previous years. On and prior to Septembcr, 1906, its capital stock 
had become considerably impaired, one state in which it had been au- 
thorized to do insurance business had revoked its authority, and other 
States were threatening like action. Its annual reports to the insurance 
department of the state of Illinois showed its capital to hâve been im- 
paired $66,018.94 at the close of the year 1903, $113,964.81 at the 
close of the year 1904, and $159,795.17 at the close of the year 1905. 

The normal rate of lapsation of insurance in established sound com- 
panies with a going business under normal conditions is, according to 
the évidence, from 8.17 per cent, to 20 per cent, during the first policy 
year, and about 10 per cent, during the second policy year, making 
a maximum of about 30 per cent, for the first two years. The lap- 
sation of insurance procured by the plaintiiïs in 1904 was about 47 
per cent, during the î% years between 1904 and September 22, 1906. 
The actuary of the défendant testified that the lapsation of insurance 
procured by the plaintiiïs and in force on September 22, 1906, between 
that date and December, 1908, was about 77 per cent, while the lap- 
sation of other insurance of the défendant in force on September 22, 
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1906, was about 53 per cent., and the évidence leaves no doubt that 
the rate of lapsation of the former was much higher than that of the 
latter after the plaintiffs elected in December, 1906, to engage in the 
insurance business for the Central Life Insurance Company, and to 
solicit the policy holders they had secured for the défendant to take 
new policies in the Central Company. Such was the brief, disturbed, 
and stormy career of the défendant. Every new life insurance Com- 
pany is necessarily somewhat expérimental during the first 5 or 10 years 
of its existence, and the défendant was a steadily failing experiment 
in insurance business from beginning to end. The findings and évi- 
dence convince that there was no substantial évidence in the case that 
there was a reasonable probability, in September prior to the ternii- 
nation of the agency contract, that the défendant would or could con- 
tinue in the insurance business during the 19 years thereafter during 
which it is charged with the loss of the plaintiffs' profits in this judg- 
ment, or during any considérable portion of that time, or that the 
lapsation of insurance while it did continue would be as low, or even 
approximately as low, as that of old established, financially sound com- 
panies under normal conditions. So it is that there is no substantial 
évidence to sustain the findings or judgment based on the normal rate. 

[12] Perhaps, in view of the established rule that the anticipated 
profits of a business are generally so dépendent upon numerous and 
uncertain contingencies that their amount cannot be recovered, be- 
cause it is not susceptible of proof with any reasonable degree of 
certainty, and of the exception to this rule, to wit, that the loss 
of profits from the destruction or interruption of an established 
business may be recovered, when the plaintiff makes it reasonably 
certain, not by conjectures or unwarranted estimâtes of witnesses, 
but by facts from which the loss and the amount of the damages 
are logically and legally inferable, the alleged lost profits in this 
case were not susceptible of proof. The spéculations and conjec- 
tures of witnesses, who know no facts from which a reasonably ac- 
curate estimate can be made, form no better basis for a judgment 
than the conjectures of a jurv without facts. Central Coal & Coke 
Co. V. Hartman, 111 Fed. 96, 98, 49 C. C. A. 244, 246; McSherry v. 
Dowagiac Mfg. Co., 160 Fed. 948, 961, 89 C. C. A. 26, 38; Mont- 
gomery v. Chicago, B. & Q. Ry. Co., 228 Fed. 616, 620, 143 C. C. A. 
138, 142; McCornick v. U. S'. Mining Co., 185 Fed. 748, 751, 108 
C. C. A. 86, 99; Penna. R. R. v. International Coal Co., 230 U. S. 
184, 207, 33 Sup. Ct. 893, 57 L. Ed. 1446, Ann. Cas. 1915A, 315;- 
Hollweg V. Schaefer Brokerage Co., 197 Fed. 689, 701, 117 C. C. A. 
83, 95; Yates v. Whyel Coke Co., 221 Fed. 603, 607, 137 C. C. A.. 
327, 331. 

[13] The défendant asserts, and the plaintiffs deny, that it is en- 
titled to a judgment of $11,642.60 and interest from September 22, 
1906, because on that day the plaintiffs owed it $6,595, which it had 
advanced and loaned to them, to be paid back out of the renewal 
premiums the plaintiffs should earn under the contract, and the plain- 
tiffs had collected renewal premiums, $5,047.60 of which was the prop- 
erty of the défendant. The plaintift's contend that the défendant is 
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not entitled to recover any of this amount, becaiise it terminated the 
contract without cause, and thereby prevented them from earning 
or collecting any part of Ihe renewal premiums subsequently paid. 
The answer is that the plaintiffs, by fulfiUing' the condition and per- 
forming the promise that they made in the supplemental contract of 
December 5, 1903, ccsuld liave earned and collected the commissions 
and bonuses agreed upon therein, in case of a termination of the agency 
contract without cause, and tliey elected not to do so, and thereby de- 
prived themselves thereof, and for that reason they cannot escape lia- 
bility to pay the $11,642.60 and interest on the ground stated by their 
counsel. 

Upon the writ of error which the plaintiffs sued out, they assert 
that the court below erred, in that it did not award and render judg- 
ment for them for $85,918.62 more than the amount of the recovery 
it adjudged, $63,331.73 on account of the lost profits they would hâve 
made out of the new business they would hâve secured, if the Com- 
pany had continued in business until the end of the 5 years without 
terminating the agency contract, and $22,586.88 on account of the 
excess of the expenses of their agency over the commissions and 
bonuses they received prior to September 22, 1906. But the con- 
clusion that has been reached as to the meaning and effect of the con- 
dition in the supplemental contract of December 5, 1903, and the plain- 
tiffs' élection to engage in the insurance business for the Central Com- 
pany, are fatal to thèse claims. The plaintiffs also claim that they 
were entitled to receive interest on the amount of the judgment against 
the défendant; but, as the conclusion is that they were not entitled to 
that judgment, they are not entitled to interest on it. 

The conclusion of the whole matter is that the judgment below 
must be reversed, with costs against the plaintiffs on both writs of 
error, and the case must be remanded to the court below, with di- 
rections to render a judgment against them for $11,642.60 and in- 
terest thereon at the légal rate from January 1, 1904, when they had 
elected to engage in the insurance business in their territory for the 
Central Company ; and it is so ordered. 



GOLDMAN V. UXITED STATES. 

(Cil-cuit Court of Appeals, Fiftli Circuit. February 24, 1920.) 

No. 3302. 

1. CusTOMS DUTIE8 ©=123 — Statute makino it cbime to receive goods ille- 

GALLY IMPORIED APPLIBS TO ACT SUBJECT TO CIVIL PENALTY. 

Rev. st. § 3082 (Comp. St. § 5785), malcing it punisliable to receive mer- 
chandise liiiowing it to liave beeu importée! coutrary to luw, applies to oiie 
wlio received merehaiidise landed from a foreign vessel witliout the i)er- 
init of tlie collector required by section 2872 (.section 55(>3), tliougli section 
2873 (section 5564) imposes a civil penalty for violation of section 2872. 

2. CUSIOMS DUTIE8 <©=>123 AOT PHNISIIISG RECEIVING OF GOODS IMPOETEU 

"CONTEABY TO LAW" IS NOT LIMITED TO SMUQGLED GOODS. 

Rev. St. § 3082 (Comp, St. § 5785), niaking it punisliable to receive goods 
linowiiig tliey were iuiported coutrary to law, is not liinited to goods 

<Sz3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Rmn!.;,cle(l iii the acc-epted seiise, that is, goods broiiglit in with intcnt to 
ovado thp revenue laws, since "conti-ary to hnv" means in violation of any 
résiliations relating to the Introduction of goods ostabllKhed by law other 
than section 3082 itself and niadc jiunishable wlien disobeyed. 

[Kd. Note. — Ifor otber définitions, «ce Words and l'hrases, First and 
Second Séries, Contrary to Law.] 

3. CiTSTOMS nXJÏIKS <S=^121 — ROPE RTOLEN KROM Rlllr's TACKLE TO BE SOLD IS 

"MEKCIIA>'niSE" IK IlA>;i)S OF RECEIVEE. 

Roiie stolen by sallors froni a ship, landed witliout permit, and dolivered 
to défendant for sale, is "merchandisp" in bis hands. so that he may bo 
convicted of violatiuK lU'V. St. § :iOS2 (Coni|). St. § 57.sn), niaking it pun- 
isbable fo receive merehandise Iniported contrary to law. 

[I->d. Note. — For other delinitions, see Words and l'hrascs, First and 
Second Séries, Mercbandlse.] 

4. CUSTOMS DI7TIER <®=>1.'Î4 — EVIDE^■CE UELD SUFFICIENT TO IDENTIFY ROrE 

FOUSD IN HANDS OP KECEIVEK AS THAT ILLEGAI-LY UrPORTED. 

Testimony by a witness that he saw the rope which lie liad helped steal 
from Ihe ship in a cart in the control of défendant is suflicieiit to identify 
the rope as that stolen and which was lauded contrary to law. 

5. Cbiminal law ®=3ll21(2) — Sufficiekcy of évidence on particulab issue 

CANNOT BE EEVIEWED, WIIERE RECORD DOES NOT CONTAIN ALL THE EVIDENCE. 

Where the record does not purport to contain ail the évidence, the sufii- 
ciency of the identification of the rope found in defendiuit's possession as 
the rope landed without permit eannot be reviewed. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Jtulge. 

Samuel Goldman was convicted of knowingly receiving a coil of 
rope that had been landed from a vessel from a foreign port without 
permit from the collector of internai revenue, and he brings error. 
Affirmed. 

Louis Henry Burns, of New Orléans, La., for plaintiff in error. 
Henry Mooney, U. S. Atty., and Nicholas Callan, Asst. U. S. Atty., 
both of New Orléans, La. 

Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

GRUBB, District Judge. Plaintiff in error (hereinafter called de- 
fendant) was convicted under counts of an indictment, which charged 
two sailors with having violated section 2872 of the Revised Statutes 
(Comp. St. § 5563) by having landed a coil of rope from a vessel from 
a foreign port, without first having obtained a permit from the 
collector of internai revenue, and which charged the défendant with 
having knowingly received the coil of rope that had been so illegally 
landed, and, because thereof, with having violated the terms of sec- 
tion 3082 of the Revised Statutes (Comp. St. § 5785). The two sailors 
were not jointly indicted with défendant. Section 2872 prohibits the 
landing from a vessel of merchandise brought from a foreign port 
except between the rising and setting of the sun, and "at any time 
without a permit from the collector, and naval offlcer, if any, for such 
unlading or delivery." Section 2873, Revised Statutes (Comp. St. § 
5564), provides a penalty of $400, to be imposed on the master for a 

{g:»For otber cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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landing of merchandise contrary to the provisions of section 2872, 
and upon every other person, who shall knowingly be concerned or 
aiding therein, and also disability to hold office under the United 
States for a term not exceeding seven years. Section 2874 (Comp. 
St. § 5565) forfeits the merchandise landed in violation of section 
2872, and, if its value exceeds $400, forfeits the vessel and its appurte- 
nances. Section 3082 provides that if any person shall fraudulently 
and knowingly import or bring into the United States, or assist in 
30 doing, any merchandise, contrary to law, or shall receive, conceal, 
buy, sell, or in any manner facilitate the transportation, concealment, 
or sale of such merchandise after importation, knowing the same to 
hâve been imported contrary to law, such merchandise shall be for- 
feited, and the offender shall be fined in any sum not exceeding 
$5,000 nor less than $50, or be imprisoned for any time not exceeding 
two years, or both. 

[1] The question urged by the défendant is whether he can be pun- 
ished under section 3082 because of an aiding or abetting of an infrac- 
tion of section 2872, or because of the guilty receiving or buying of 
the merchandise landed in violation of that section. The language ol 
section 3082 is apt to cover such an offense. Any person who brings 
into the United States merchandise, without having obtained the per- 
mit required by section 2872, knowingly brings it into the United 
States contrary to law ; and one who assists in so doing or receives, 
conceals, buys, sells, such merchandise, knowing the same to hâve 
been so imported contrary to law, is within the offense created by 
the exact language of section 3082. Défendant contends that section 
2872 provides its own penalty (those set out in sections 2873 and 2874), 
and that it will not be presumed that Congress intended to create a 
double penalty by applying section 3082 to a transaction within the 
terms of section 2872. In the case of U. S. v. Gates, 25 Fed. Cas. 
1263, No. 15,191, a plea of guilty to the offense of smuggling under 
section 2865 was held to bar a subséquent prosecution for the pen- 
alty created in section 2873. However, in the case of Stockwell v. U. 
S., 13 Wall. 531, 20 L. Ed. 491, the Suprême Court held that a similar 
penalty (that prescribed by the second section of the Act of March 
3, 1823) of double the value of the goods was a civil penalty, and for 
that reason was not repealed by the fourth section of the Act of July 
18, 1866 (novi' section 3082 of the Revised Statutes), which created 
an offense out of the same transaction punishable criminally. In that 
case the Suprême Court said: 

"The design of this latter act was to punish as a crime that whlch. before 
had subjected its perijetrator to civil liability, or quasi civil liability." 

So we think the design of the same act was to punish criminally 
also, what section 2872 prohibited, but only with the sanction of a 
civil penalty and forf eiture, as provided in sections 2873 and 2874. 

[2] It is further argued on defendant's behalf that section 3082 
was intended only to cover cases of introducing merchandise into the 
United States with the fraudulent purpose of evading the payment of 
duty jn it, and so cannot apply to nondutiable articles, such as the 
rope was. Language in some of the earlier opinions of District 



GOLDMAN V. UNITED STATES 343 

(263 F.) 

Courts might be so construed. Hovvever, section 2865, Revised Stat- 
utes, seems to fully provide for cases of smuggling in its accepted 
meaning under the common law, i. e., of introducing merchandise 
without entering it at the Custom House and with the intent to évade 
the duty thereon. The original section 2865 was amended by the Act 
of February 27, 1877 (19 Statutes at Large, 247 [Comp. St. § 
5548]), so as to include the offense of smuggling in its accepted sensé. 
If section 3082 be limited to cases of smugghng so defined, then the 
two sections are identical in their scope in this respect and there would 
hâve been no good reason for amending section 2865. Again it has 
been held that section 3082 was not repealed By the amending Act of 
February 27, 1877. If section 3082 covered the same offenses and no 
other than are covered by section 2865 as amended, it would seem that 
the latter would by implication hâve repealed the former. The con- 
trary was held in the case of U. S. v. A Lot of Jewelry (D. C.) 
59 Fed. 684, and U. S', v. Ortega (D. C.) 66 Fed. 713. 

There would be a good reason for creating by express terms and 
by a separate section a separate offense out of smuggling dutiable 
goods in the common sensé, though it may hâve been theretofore im- 
pliedly included with other offenses, in the language of section 3082. 
We think section 3082 was not intended to be limited to cases of 
smuggling in the sensé of introducing dutiable merchandise without 
paying and with the intent to avoid paying the duty on it. The proper 
administration of the custom laws requires that it be given a wider 
scope. It is important, in order to enforce the collection of duties, to 
establish many régulations relating to the introduction of merchandise 
into the country, other than the ultimate one of requiring the payment 
of duties. Thèse are auxiliary régulations and can only be enforced 
by the imposition of penalties and punishment for their infraction. It 
is necessary not only to establish them, but to make disobedience of 
them criminal. This Congress accomplished through the enactment 
of section 3082, the effect of which, as we construe it, is to punish 
criminally and by forfeiture the bringing into the United States of 
any merchandise, whether dutiable or nondutiable, contrary to law, and 
the receiving and buying of it knowing it to hâve been brought in con- 
trary to law. "Contrary to law" we construe to mean to be in viola- 
tion of any régulation, relating to its introduction, established by law 
(other than section 3082 itself) and made punishable when disobeved. 
Keck V. U. S., 172 U. S. 434-437, 19 Sup. Ct. 254, 43 L. Ed. 505 ; 
One Pearl Chain v. U. S., 123 Fed. 371, 59 C. C. A. 499; Estes v. 
U. S., 227 Fed. 818, 142 C. C. A. 342. 

[3] It is further urged by the défendant that the rope was not "mer- 
chandise" within the meaning of section 2872. It may be conceded 
that it was originally part of the ship's tackle, and that so long as it 
remained so it could not be merchandise, nor require a permit for its 
landing. U. S. v. A Chain Cable, 25 Fed. Cas. 391, No. 14,776; The 
Gertrude, 10 Fed. Cas. 265, No. 5,370. It was not therefore subject 
to forfeiture, at least, as against the ship's owner. However, when 
the sailors from whom the défendant received it stole it from the 
ship by paying it out over the ship's side into a skiff with the intent to 
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sell it when landed, it ceased to be a part of the ship's tackle as to them 
and as to their guilty receiver, and forthwith became merchandise. 
It was being landed by the sailors for the piirpose of sale, and the 
fact that they acquired possession of it by theft does not as to them 
and their guilty receiver prevent this conclusion. One who smuggles 
stolen jewels, stolen from a ship's chronometer, is no less a smuggler 
because he is also a thief and can be punished for violating section 
2872, though the master of the ship could not. The test to be used in 
determining as between tackle and merchandise is the use to which 
the article is to be put when landed. At that point of time, the rope 
was being treated by the défendant and his accomplices as merchan- 
dise. The case of U. S. v. A Chain Cable, supra, supports this view. 
If the case of U. S', v. Fry (D. C.) 48 Fed. 713, conflicts with it, we 
décline to follow it. 

[4] The défendant also contends that the rope taken from the ship 
was not sufficiently identified as the rope found in the possession of the 
défendant. One of the witnesses for the government testified that 
he saw the rope that he had helped steal from the ship afterwards in 
a cart in front of Morgan's saloon and in the control of the défendant. 
This was sufficient identification. 

[5] Again, the record does not purport to contain ail the évidence, 
and the sufficiency of the identification of the rope cannot therefore 
be a question for our considération upon the record presented. 

Afifirmed. 
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^Circuit Court of Appeals, Mfth Cireuit. Februury 20, 1920.) 

No. 3434. 

1. Principal and sijkety iS=3]19 — Secureb pakïy cannot anticipate breacii, 

and make pekfokmakce by piuncipal impossible, and tiiereaiteb ke- 
coveb on bond. 

Where a iiiuniclpiil fiorporatioti, which hiid grantcil a rigbt of wsiy to a 
rallway eompany, ousted it therefrom before expiration of time for 
coiupletion of the flrst section of its Une, antl while the eompany wns pro- 
eeeding in gotxl faith to perforin its contract, and had still time to com- 
plète it, the clty couUl not recover ou tlie rallway company's I)ond for 
completion of its track, though it belleved that the coujpany could not 
hâve completed within the time specified. 

2. Principal and sukety <S==>119 — Construction by city dp permanent 

building on kailhoad ri6iit of way relieves railboau's sukety from 

LIABII.IïY fou NONCOMPLETION OF LINE. 

The construction by a city, piu'suant to ordinanœ, of a permanent struc- 
ture on huid provlously granted for a railroad rlgbt of way, before breach 
by the rallway eompany, Is an ouster of the railroud eompany. and bars 
recovery by the clty agalnst the surety on the bond glven by the railroad 
comi)any to serare completion of its Une within the tim° specified. 

In Error to the United States District Court of the Is'ortïiern Dis- 
trict of Florida ; AVilliam B. Sheppard, Judge, 

Action by the City of Pensacola against the United States Fidelity 
& Guaranty Company. Judgment for plaintifif, and défendant brings 
error. Reversed and remanded. 
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Sullivan & Sullivan, of Pensacola, Fia. (A. A. Rolf, of Chicago, 111., 
on the brief ), for plaintiff in error. 

John B. Jones, of Pensacola, Fia., for défendant in error. 

Before WALKER, Circuit Judge, and GRUBB and CLAYTON, 
District Judges. 

CLAYTON, District Judge. By an ordinance approved January 
12, 1912, the city of Pensacola, Fia., granted to the Memphis & 
Pensacola Railroad, its successors and assigns, a "right of way 
through, along, and across certain strects in the city of Pensacola. 
and certain rights in and to certain property in said city and in the 
water front thereof," for the construction and opération of a railroad 
then in contemplation, to extend from the city of Pensacola to the city 
of Memphis, Tenn., via Meridian, Miss. The Memphis & Pensacola 
Railroad was required to exécute bond, with surety, payable to the city 
of Pensacola, in the sum of $10,000, conditioned upon the completion 
of the railroad by a time specified. This bond was subsequently exe- 
cuted, with the United States Fidelity & Guaranty Company, as surety 
or obligor. Subsequently, March 22, 1915, the city of Pensacola, by 
an amendatory ordinance, extended the time for the completion of the 
road, stipulating that actual worlc of constructing the main line of the 
road should be commenccd at Pensacola on or before June 1, 1915, 
and thereafter prosecuted in good faith to completion; that at least 
50 miles of the road should be completed within two years from the 
time of the commencement of the work ; and that the road should be 
built from Meridian to Pensacola by June 1, 1918, and to Memphis by 
June 1, 1920. It was further provided that f allure to comply with this 
provision of the ordinance should operate as a forfeiture of the rights 
therein granted. The provisions of the aforesaid bond were extended, 
so as to cover the requirements of the amendatory ordinance ; the 
surety or obligor therein agreeing that the original bond should stand 
as a guaranty that the said Memphis & Pensacola Railroad, its suc- 
cessors and assigns, should — 

"conijjlete tlie construction of tlie railroad from Pensacola to Meridian, Miss., 
in the inanner and within tlie time prescribcd, * * * and shall coinyil.v 
wifli and pcrform euch and ail of the terras, conditions, provisions, and stijjula- 
tioris contained or nientioned in said [amendatory] ordinance, and within tho 
time and manner required liy said | original] ordinance, as amended," etc. 

The city of Pensacola, the défendant in error, in May, 1918, sued 
the United States Fidelitv & Guaranty Company, as surety or obligor 
on the bond, the plaintiff in error, for the penalty of the bond, as liq- 
uidated damages, alleging that (1) the Memphis & Pensacola Railroad 
had failed to comply with the provisions of the amendatory ordinance, 
and had failed to commence actual work on or before June 1, 1915, 
and to continue the prosecution of the work in good faith; that (2) 
the Memphis & Pensacola Railroad had failed to hâve 50 miles of the 
road completed within two years from June 1, 1915; and (3) that the 
failiire of the road to hâve completed the 50 miles within the time speci- 
fied rendered it impossible to build the road to Memphis in the time 
required, The complaint was later amended by adding an additional 
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count, and making the original bond an exhibit. Though varying 
somewTîat in phraseology, the breaches alleged were substantially the 
same. 

The plaintiff in error interposed numerous pleas to the complaint 
as amended, some of which, on motion, were stricken, and demurrers 
were sustained to the other, including pleas 2, E, F, G, H, and I. 

By plea No. 2, which was interposed to each of the counts of the 
complaint, plaintiff in error alleged in effect that the Memphis & Pen- 
sacola Railroad accepted the grant and commenced work on the road 
between Pensacola and Meridian within the time required, and complied 
with ail the requirements and conditions set forth in thèse ordinances, 
and prosecuted actively the work on said road in good faith, until it 
was ousted by the city of that part of the right of way granted to it 
on the west side of Spring street ; that it had expended large sums of 
money, to wit, more than $100,000, in grading its roadbed, etc., and had 
reached a point on the west side of Barrancas avenue, a short distance 
f rom Spring street, in the city of Pensacola, .that, notwithstanding, the 
city of Pensacola on June 2, 1915, passed an ordinance providing for 
the construction of, and thereunder did construct, brick stables on the 
west side of Spring street, that part granted as a right of way to said 
railroad company, entered into the possession thereof, and ousted the 
railroad company from the use of said street, ail within a few months 
after it had extended the time for the construction of the road, and 
while the work of construction was being prosecuted in good faith, 
and while the railroad company, to that time, had complied with ail' 
the requirements of said ordinances ; that that part of the right of way 
thus appropriated by the city was a valuable part of the franchise 
granted; and that by its acts and conduct the city materially inter- 
fered with and prevented the railroad company from complying with 
the conditions and requirements of said ordinances, and thereby re- 
leased the plaintiff in error from compliance with the conditions of 
its said bond. 

Plea E, addressed to the second count of the complaint as amended,. 
is not materially différent from plea 2. 

Pleas F and G in gênerai terms deny the alleged breaches, and like- 
wise, in gênerai terms, assert that the railroad company had complied 
and was complying with ail the requirements of said ordinances until 
the city entered and ousted the railroad company from the use of said 
street. 

The views which we expressed will probably render further consid- 
ération of the remaining pleas unnecessary. 

[1] While thèse pleas are inartfully drawn, and rather involved, 
nevertheless, in addition to the gênerai déniais, they make it reasonably 
clear that the city of Pensacola, in anticipation of a breach by the rail- 
road company of the conditions of the bond, plainly evinced or mani- 
fested its purpose to treat the grant of the franchise as no longer valid, 
and as a déniai or répudiation by the city of any further rights of the 
railroad company thereunder, and thereby released the company from 
further performance. While in executory contracts one party may, 
by rendering performance impossible, or, before performance is due. 
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by unequivocally renouncing his liability under it, as by declaring he 
will not perform, authorize the other party to anticipate the breach, 
nothing short of this will justify him in acting upon it as an accora- 
plished fact before the time for performance arrives. The opposite 
party may not by any act of his accelerate the breach, nor could the 
plaintifï in error hère, before performance was due, so act or conduct 
itself as to materially interfère with or impair the rights granted to the 
railroad company, or to clearly and unmistakably manifest its purpose 
and intention to repudiate or disregard those rights, without releasing 
the company from performance. 

"One of two parties should not he required to tender performance, when the 
other has by act or Word indlcated that he wlU not or caunot accept it, or 
will not or cannot do tliat In return for whieh the performance was prom- 
ised." 9 Cye. etl ; Roehm v. Horst, 178 U. S. 1, 20 Sup. Ot. 780, 44 L. Ed. 
953 ; Olearwater v. Meredith, 63 U. S. (1 Wall.) 25, 17 !.. Ed. 604. 

The case of Porto Rico v. Title Guaranty & Surety Co., 227 U. S. 
382, 33 Sup. Ct. 362, 57 L. Ed. 561, is, in principle, in point. There the 
government of Porto Rico granted to the Vandegrift Company the 
right to build and operate an electric railway and power plant in spec- 
ified places on the island. Within one year from acceptance of the 
grant, the grantee was to hâve its roadbed completely graded between 
certain points and certain other construction work completed. It was 
further stipulated that, upon the grantee's failure to bave the line in 
fuU opération within the time limited, its right to operate any part of 
its railway and plant should cease, etc. For the performance of the 
obligations assumed by the grantee a bond was required of it, and the 
suit there was to recover the penalty in the bond. Within the time al- 
lowed for performance, the governing authorities of Porto Rico revok- 
ed the franchise, and the défendant there, the obliger in the bond, plead- 
ed the revocation of the franchise rights of its principal, and the Su- 
prême Court there pertinently said : 

"If our construction of the bond is right, it does not need much argument 
to show that the plaintifC is not etititled to recover, seeiug that within three 
years it took the franchise back. It was said at the bar, though not admitted, 
that the principal liad quit work. But there had been no répudiation of the 
contract, and the plaintitf could not accelerate the forfoiture simply on the 
ground that it was likely to come about. If, within the time allowed for per- 
formance, the plaintiff made performance impossible, it is unimagiuable that 
any civllized System of law would allow It to recover upon the bond for a 
failure to perform"- — citing authorities. 

See, also, Brady v. Oliver, 125 Tenu. 595, 147 S. W. 1135, 41 L. R. 
A. (N. S.) 60, Ann. Cas. 1913C, 376. 

[2] The completion, or substantial completion, of the road, in the 
manner and within the time specified in the ordinances and bond, was 
the material and controlling élément in the bond hère, and if, as al- 
leged in the pleas, or some of them, the défendant in error, within a few 
months after the grant had been made, and before substantial per- 
formance was due, and while the railroad company was or had been 
in good faith attempting to perform, entered into possession of a ma- 
terial part of the right of way granted, and erected thereon a perma- 
nent structure pursuant to an ordinance or ordinances adopted by it, 
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the city thereby în the eyes of the law prevented performance. Its 
act and conduct were whoUy inconsistent with the rights and privilèges 
it had granted, resulted in the release of the surety of the grantee of 
those rights, and it does not he with the city to say it might hâve re- 
moved the obstruction, had it been requested to do so. The structui'e 
was of a permanent nature, and its érection, especially under solemn 
or formai ordinance, was inconsistent and at variance with any purpose 
to remove it. This principle is well illustrated by that line of décisions 
holding that, where the landlord even partially evicts the tenant, or 
by any act materially interfères with the fuU use and enjoyment of 
the premises, the tenant may treat his conduct as a répudiation of the 
relation and as a release of the obligation assumed by the tenant there- 
under. Crossthwaite v. Caldwell, 106 Ala. 295, 18 South. 47; Kitchen 
Bros. Hôtel Co. v. Philbin, 2 Neb. Unoff. 340, 96 N. W. 487; Her- 
polsheimer v. Funke, 1 Neb. Unoff. 471, 95 N. W. 688; McCall v. 
Insurance Co., 201 Mass. 223, 87 N. E. 582, 21 L. R. A. (N. S.) 38; 
Rice v. Dudley, 65 Ala. 71 ; Gardiner v. Butler, 245 U. S. 603, 38 Sup. 
Ct. 214, 62 L. Ed. 505. _ 

The rulings of the trial court, in sustaining the demurrers to the 
pleas which we hâve discussed, and in rendering judgment for the 
plaintiff below, are not in accord with the views hère expressed, and 
it therefore follows that its judgment should be reversed, and the 
cause remanded for further proceedings, not inconsistent with the 
views herein announced. 

Reversed and remanded. 



STJLI/IVAN V. P. SANFORD ROSS, Tnc* 
(Circuit Court of Appeals, Second Circuit Januaiy 14, 1920.) 

No. 86. 

1. Navigable wateks ©=24 — Under statute requiriko maekino or wbeck, 

DUTY ARISES ONLY AÎTEB INFORMATION OF WRKCK. 

Act March 3, 1899, § 15 (Comp. St. § 9920), making it the duty of the 
owner of any craft sunk in a navigable channel to Immediately mark 
the same with a buoy by day and a lighted lantern at night, and to 
maintaln such marks unûl the wreck can be removed, under penalty of 
une or imprisonment, is a eriminal statute, and such duty does not arise 
untll the owner receives information of tlie wreck. 

2. Navigable waters <®=24 — Prksumption op négligence feom dnmabked 

WRECK not CONCLUSIVE. 

Failure of owner of a sunken vessel to maintain a light over it at 
night, as required by Act March 3, 1899, § 15 (Comp. St. § 0920), raises 
a presumption of négligence in a civil suit for collision with such vessel 
at night in New ïork harbor, but the presumption is not conclusive. 

S. Navigable waters iê=324 — Failure to maintain light on stjnken vessel. 
Owner of a scow, which eapsized and lay awash on Red Hook Flats, 
New York harbor, held not chargeable with négligence, which ren- 
dered it llable for a collision with the scow at night, because it failcd 
to maintain a light thereon, where before night it placed a lighted 
lantern of approved pattern on the beat, fixed to a sufflcient pôle 5 

©=3For other cases aee same topio & KBY-NUMBER in ail Key-Numbered Digests & Indeiea 
♦Certlorari denled 252 V. S. — , 40 Sup. Ct. 586, 64 L. Ed, — •. 
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feet above the water, \mU pi'(>siiiiial)l.v by tho action of tlie waves during 
a Kalo in the iiif.;bt, tlie light \\-as extinguished. 

Ward, Circuit Judge, dissciiting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Fred B. SulHvan against P. Sanford Ross, In- 
corporated. Decree for libelant, and respondent appeals. Reversed. 
Tbe corporation respondent owns a nuniber of vessels and is largely en- 
gaged In liarbor nnprovenient work. It owned and maiutained a "niooring 
scow" on tbe Ked Ilook Fiais in tlie TJiiper l'.ay of Xew Yorlc. Ou l'eb- 
ruary 4, 1917, thls vesscl capsized and biy awasb, but iiot fast agrouud, 
constitnting a menace to navigation. The aet of Jlarcli 'S, 181)0, § 15, '.M) 
Stat. 1152 (Comp. St. § »{)20), déclares that when a vessel is "wrecked and 
sunlv in a navigable chunnel * * * jt sliall be the duty of the owner 
of sueh sunken craft to Iminediately mark it wlth * * * a liglited lantern 
at night, and to maintain" the same imtil "the sunken craft is removed or 
abandoned, and the neglect or fallure of the sald owner so to do shall be 
unlawful." The act also provides punishment by indictment for its vio- 
lation. 

Respondent's superintendent, having "charge of the mud scows and tugs," 
was informed on the movning of February 5t1i, and by the niaster of re- 
spondent's tugl)oat, of tliis accident. He went to the scow, but untll late in 
the aftornoou of February 5th the weather was such tbat he could not ap- 
proaeh the cajisized craft with the ttigboat. Later he took a smaller iwat 
and dropped it back over tbe scows (the little boat being connected l>y a 
Une to the tug), and a worl^nian of respondent fastened a ]iole to tlie wreck 
and put a lantern thereon. This was "a regular Uietz lantern, tlie same 
as we use towing to sea with our innd scows" ; it was such as used "for 
lights on scows towing to sea," and of the kind tbat is "used for anchoi- 
lights." In tho opinion of the superintendent it was better than an ordinar.y 
auchor light, for (as he said) "if you put an ordinary anclior light where 
this was, it wouidn't SJtay lighted any longer." Tiie lantern was fastened 
to the top of the pôle, and with "ropo yarn" the lantern side was also 
brought close to the pôle. 

After 4 p. m. of February 5th, and until midnight, the wind blew steadily 
and heavily from the northwest (maximum 58). lietween midnight and 
dawn of February (ith the wind soniewhat moderated, not rising above a 
maximum of 37 miles, but stlU contlntied from the west and northwest. 
At about 5 a. m. of Feliruary Otb a tug wlth libeiant's scow in tow starteà 
from Staten Island and crossed the lied Ilook Flats. When about 100 
feet distant she saw tlie stick or pôle to which tbe liglit aforesald was 
fastened, but there was no time to prevent libeiant's vesKel from runuing 
into the wreck. The lantern was in place, but not liglited. This action 
was brought to recover for the resulting injuries. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (Israël A. Wash- 
burne, of New York City, of counsel), for respondent. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] We 
agrée with the décision in Eastern Corporations v. Créât Eakes, 256 
Fed. 497, that the act of Congress above quoted is a criminal statute, 
and further that the duty of marking a wreck thereby imposed does 
not arise until the owner receives information that his' vessel is sunk. 
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[2] We are also of opinion that the effect of any failure to observe 
the provisions of this statute raises a presumption of négligence, or, 
as the matter is sometimes put, a failure to do what the act requires 
is évidence of négligence ; but it is no more. Thus for civil purposes 
the act is but declaratory of the gênerai maritime law in this respect. 
The Plymouth, 225 Fed. 483, 140 C. C. A. 1, and cases cited. 

[3] Thus the question hère is whether respondent has successfully 
rebutted the presumption or évidence f urnished by the bald f act that it 
did not maintain (in the sensé of keeping it burning) a light upon this 
wreck. 

A majority of this court are of opinion that the owner's re- 
sponsibility is to be measured, not by what might hâve been done, but 
by -what vsras actually done, and that the sufficiency of the steps taken 
are to be judged by what men of reasonaWe skill and acquainted with 
the conditions of New York harbor would do under similar circum- 
stances. It is proven without contradiction that the pôle or spar to 
which the lantern was f astened always remained in place ; it was suf - 
ficient in strength. We find it proven that the lantern rested at least 
five f eet above the surface of the water. Why it went out, and when 
that occurred, cannot be known. When respondent discovered it out 
(at about 10 a. m. February 6th) the oil supply was ample and the in- 
vestigating superintendent only "guessed" that the action of the sea 
had "knocked it out or put it out." 

It is suggested in argument that it was négligent to lash the lantern 
to the pôle, because it would thresh with the pôle as it rocked in the 
seaway; but we think that that is exactly what does happen when a 
lantern is used as a signal light on a sea-going scow. Nor do we 
think that waves of sufficient height to quench the light from a lan- 
tern 5 feet above the surface of New York harbor are reasonably to be 
expected. It is also suggested that respondent might hâve caused its 
tug to lay by the wreck during the night, We discover no such ob- 
ligation imposed by the statute, and think that the measure of liability 
must be the same for ail men. Quite probably the respondent corpo- 
ration might hâve caused a tug to stand by, but it was under no higher 
or other duty than a man who had no tug. What was done was 
performed by a qualifîed harbor captain of many years' expérience (re- 
spondent's superintendent), and what he did was, first, what a good 
harbor man would do; and, second, it was sufficient for the purpose, 
had it not been for waves of most remarkable violence for Red Hook 
Flats. 

Finding, therefore, no négligence in the respondent, the decree be- 
low is reversed, with costs, and the cause remanded, with instructions 
to dismiss the libel. 

WARD, Circuit Judge (dissenting). I am unwilling to relax the very 
high degree of care that in the nature of things lies upon the owners 
of wrecks to light and keep them lighted at night. In a frequented 
thoroughfare like the harbor of New York, where for the want of a 
light the most déplorable sacrifices of life and property may resuit to 
innocent persons, this obligation should be strictly enforced. While 
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the act of March 3, 1899, being criminal, is not conclusive of the re- 
spondent's négligence in this civil action, still it is évidence of négli- 
gence, and of the degree of care which Congress thinks such circum- 
stances call for. McRickard v. Flint, 114 N. Y. 222, 21 N. E. 153. 

The respondent had some 10 hours in which to take précautions for 
the night, yet, though the wind was blowing during the whole of this 
time at between 8 and 9 of the Beaufort scale (that is, from a fresh 
to a strong gale), it did no more than lash an ordinary hand lantern 
on a short pôle on the scow which was surging bottom up in the high 
sea. The character of the lantern used being a very material élément 
in considering whether the respondent exercised the care according to 
the circumstances which prudent men would hâve exercised, it ought to 
hâve been, but has not been, produced. To lash it to the top of a short 
pôle in this wind and sea seems to me to hâve been obvious careless- 
ness. The motion of the wreck in the sea would evidently subject the 
lantern to a séries of short, quick, and violent jerks quite likely to ex- 
tinguish the flame, and the wind might hâve been fairly expected to 
blow it out. If the respondent did not wish to incur the expense of 
getting a wrecker to take charge, or of calling upon the United States 
authorities to do so, it could at least hâve stood by with one of its 
tugs during the night to warn approaching vessels of the danger. The 
Plymputh, 225 Fed. 483, 140 C. C. A. 1. 

It is intimated in the opinion of the court that one who had not a 
tug could not hâve done this. But the measure of care is exactly the 
same in the case of a poor as in that of a rich vessel owner ; the only 
différence being the practical considération that injured parties may 
not be able to recover their damages from one, while they may do sa 
from the other. 

I think the decree should be affirmed, but with leave to respondent 
to limit its liability. 



In re H. L. HERBI^RT & CO. 

GOULD et al. v. PERINE. 

(Circuit Court of Appeals, Second Circuit. January 14, 1Ô20.) 

No. 99. 

1. Bankruptcy <S=>140(3) — Illeoai, ci.auses in agency contract do not 

PBECLUDE PRINCIPAL FROM RECOVERING PROPERTY FROM AGENT's TRUSTEE. 

Wliere coal was delivered to an apeiit under a contract between tlie 
principal and the seller, the fact that a subséquent contract between 
the principal and agent, deflning tenns of agency, contained illégal pro- 
visions for control of the agent, doos not preclude recovery by the prin- 
cipal of the coal and proceeds of sale thereof from the agent's trustée 
in bankruptcy. 

2. Bankruptcy <S=>440 — Appeal proper to revibw ordeb denying be- 

COVBBY OF PEOPERTY FROM AOENT's TRUSTEE; "CONTBOVEESY ABISING IN 
BANKRUPTCY PEOCBEDING." 

A pétition to reclaim property from the trustée in bankruptcy of peti- 
tioner's agent présents a "controversy arising in a bankruptcy proceed- 

<S=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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infî," within Bankruptcy Act, § 24a (Comp. St. § 0008), and tlie proper 
remedy for review is by appcal, riot by pétition to revise. 

[Ed. Note. — For other définitions, see Words and l'iirases, Second Séries, 
Controversy Avisîng in Banivrnptey Proceedings.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

Involuntary proceedings in bankruptcy against FI. L. Herbert & 
Co. On réclamation pétition by George J. Gould and others against 
Edwin T. Perine, trustée, to recover property in the trustee's posses- 
sion claimed by petitioners. On a pétition to review the referee's 
finding, order for delivery of the property to petitioner was entered, 
and the trustée appeals, and files pétition for revision. Order affirmed. 

Frank M. Patterson, of New York City (D. C. Mellen, of New 
York City, of counsel), for petitioners. 

Taylor, Knowles & Hack, of New York City (R. B. Knowles, of 
New York City, of counsel), for respondent; 

Before WARD, ROGERS, and HOUGII, Circuit Judges. 

WARD, Circuit Judge. July 14, 1914, George J. Gould, Henry M. 
Earle, Alexander R. Peacock, and Louis B. Rolston entered into an 
agreement with the firm of Dickson & Eddy, whereby Dickson & Ed- 
dy were to sell coal upon the order of and to be delivered to H. E. 
Herbert & Co., Incorporated, as agents of Gould and his associâtes, 
up to the value of $100,000. 

September 16, 1914, George J. Gould, Alexander R. Peacock, Louis 
B. Rolston, William H. Rolston, and Flenry M. Earle entered into 
an agreement with Herbert & Co., a corporation of the state of New 
York, that ail coal received by Herbert & Co. from Dickson & Eddy 
under the agreement of July 14, 1914, was to be and remain the prop- 
erty of Gould and his associâtes, and to be sold and the proceeds of 
sale to be collected by Herbert & Co. as agents, and applied to the 
payment of Dickson & Eddy, a separate agency account to be kepl 
of the purchase and sale of the coal in their books, the sums to be 
deducted for fixed charges and for commissions to be determined by 
Gould and his associâtes. 

It will be seen that the first agreement fixes the title to the coal 
and that the second agreement fixes the détails of the agency. The 
last two clauses of the agreement of September 16, 1914, were as fol- 
lows : 

"Whilst tlie said parties of tbe second part are under any liability under 
tliis or any other agreenmnt entered into by theni at tlie request or instance 
of tlie Herbert Company, tlie management of the company shall be conducted 
by them or their nominees, and ail offlcers and directors shall be chosen by 
tliem. 

"H. L. Herbert shall be président, Cari H. Randebrock vice président, and 
the secretary and treasurer shall be chosen by the parties of tlie second 
part; his terni of ofliee to be at the discrétion of the directors or their nomi- 
nees. Tlie said parties of tlie second part or their nominees shall be direc- 
tors, and pending tbis agreement no changt^ sliall be niade in relation To 
the offlcers in salaries, or in the policies of tbe company, without the con- 
sent of the said parties of tlie second imrt" 
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December 14, 1915, Henry M. Eai-le gave 60 days' notice of with- 
drawal as provided in the contract of July 14, 1914, lo Dickson & 
Eddy, and also Herbert & Co., and one Edwin M. Hooley took his 
place. 

In pursuance of the agreement of September 16, 1914, the peti- 
tioners caused to be advanced to Herbert & Co. by the New York 
Trust Company $25,000, three of them agreeing to pay one-fifth each 
and one agreeing to pay two-fif ths of moneys advanced to that amount, 
which moneys were paid to and received by Herbert & Co., agents, 
and deposited in a spécial account in the New York Trust Company 
with them as agents, and used for the payment of coal received by 
them as agents from Dickson & Eddy. This advance of $25,000 was 
for the purpose of enabling them to pay Dickson & Eddy's monthly 
bills in case they had not collected enough from their customers to 
do so. 

September 27, 1916, a pétition in involuntary bankruptcy was filed 
against Herbert & Co., and it vi'as adjudicated a bankrupt September 
29th. July 30, 1917, George J. Gould, Louis B. Rolston, William H. 
Rolston, Alexander R. Peacock, and Henry M. Earle filed a réclama- 
tion pétition, praying that the trustée in bankruptcy be required to 
deliver to them certain coal, cash, and accounts in his possession which 
were derived from the petitioners' coal received by Herbert & Co., 
agents, from Dickson & Eddy under the agreement of July 14, 1914, 
and received and sold by them as agents under the agreement of 
September 16, 1914. 

The trustée answered the pétition, setting up as a défense, first, that 
the agreement of September 16, 1914, was contrary to public policy and 
void, because of the provisions containcd in the last two clauses; and, 
second, that the withdrawal of Henry M. Earle from the contract 
terminated them as of the date of February 12, 1916. 

The référée found as a fact that the property sought to be reclaim- 
ed was the property of the petitioners, and not of the bankrupt, but 
he sustained the first défense, that the provision in the contract of 
September 16, 1914, for petitioners' control of the corporation made 
the contract void. Without going into détail, the statutes of New 
York require the directors of corporations to be elected by the stock- 
holders. 

As to the second défense he held that the withdrawal of Earle 
terminated the contracts as of February 12, 1916, but that, as the 
remaining parties concerned continued to do business together in 
exactly the same way, their respective rights and obligations con- 
tinued to be the same. 

Upon pétition to review, Augustus N. Hand, J., sustained the ref- 
eree's finding of fact that the petitioners were owners of the property 
sought to be reclaimed, but reversed his finding of iaw that they 
could not recover because of the illégal provisions in the contract of 
September 16, 1914, as to their control of the corporation. We agrée 
with both conclusions. 

[1] The petitioners' title to the coal dépends upon their contract 
with Dickson & Eddy, which is open to no objection. The contract 
263 F.— 23 
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between them and Herbert & Co. merely defines the ternis of the 
agency, and is material only as évidence that the particular property 
reclaimed in the hands of the trustée belongs to the petitioners and 
never was the bankrupt's. 

The bankruptcy has terminated the agency contract as of September 
27, 1916, the day the bankruptcy proceedings were instituted. The 
petitioners are not seeking to enforce it. If they were asking for 
damages for breach of it, the question of the illegahty of the provi- 
sions giving them control of the corporation might be raised, and also 
whether thèse provisions were not severable from the other unobjec- 
tionable provisions of the contract. What the petitioners hâve proved 
is their right to any coal the bankrupt has received under their con- 
tract with Dickson & Eddy, and the proceeds of any such coal it may 
hâve sold, and the balance in the spécial agency account in the New 
York Trust Company which the petitioners hâve guaranteed. We see 
no occasion whatever for arriving at the inéquitable conclusion that 
property which clearly belongs to thèse petitioners should be applied 
to the payment of the bankrupt's creditors. 

[2] The question of practlce remains. Both a pétition to revise 
and appeal hâve been filed. As the order sought to be revised was en- 
tered July 2, 1919, and the pétition to revise filed August 19, 1919, it 
was too late. However, we think a pétition to revise was not the 
proper remedy. The controversy is one arising in a bankruptcy pro- 
ceeding under Bankruptcy Act, § 24a (Comp. St. § 9608), and the 
proper remedy is by appeal. Gibbons v. Goldsraith, 222 Fed. 826, 138 
C. C. A. 252. 

The order is affirmed. 



G. EICORDI & CO., Inc., v. COLUMBIA GRAPHOPHONE CO. 
(Circuit Court of Appeals, Second Circuit January 2, 1920.) 

No. 78. 

1. Copyrights ^S^éS— Notice effective to cbeate statxitory ucense, 

THOXJGH aiVEN PENDING SUIT WITIIOXJT KNOWLEDGE OF COUNSEL. 

A notice of intention to use a copyrlghted song in making plionographic 
records, under section le of tlie Copyriglit Act (Comp. St. § 9517), was 
eiïective to create tlie coinpulsory license provided for by ttiat section, 
ttiough it was given pendlng a suit for infringement, without tlie advice 
or knowledge of defendant's counsel, especially where it was accepted and 
royalties pald. 

2. Appeal and ebbob '©=>837(9) — Facts may be noticed aliiinde the kecoed. 

In a suit for infringement of a copyright, the Circuit Court of Ap- 
peals may notice allunde the record the facts that pending the appeal the 
statutory notice has been given to create a compulsory li<«nse, and that 
It has been accepted and royalties paid. 

3. Copyrights <S=48 — Licensee estopped to deny lioessob's title. 

Where, pending appeal in a suit for infringement of a copyright, de- 
fendant gave the statutory notice to obtain a compulsory lloense, it was 
estopped from thereafter denying plaintiff's title. 

i®3>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. Copyrights ®=48 — Notice of intention to make instrumentai- pïïono- 

geapnic records creates license as to infrisging vocal records. 

Wliere plaliitifï's copyright covered both the words and miisic of a 
sonp;, and défendant williout a license niade a vocal reproduction on a 
phouographic record, and pendins a suit for infrlngenient gave the statu- 
tory notice that It Intended to make and sell violin records, It became a 
licensee as to both records ; there belng no légal différence between the 
two records for purposes of infringement. 

5. Appeal and erhor <S:=57S1(2) — Appeal in copyright infringement suit 

dismissed as mooï, wiiere defendant became statutory licensee pend- 

ING SUIT. 

Wbere, pendlng appeal in a suit for infringement of a copyright by mak- 
ing phouographic records of the copyiighted song, défendant gave the 
statutory notice to obtain a compulsory licenso, and the damages rendereO 
did not oxeeed the statutory royalties, the questions Involved in défend 
ant's appeal are nioot, and the appeal will be disniissed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by G. Ricordi & Co., Incorporated, against the Columbia Graph- 
ophone Company. From a decree for plaintifï, défendant appeals. 
Appeal dismissed. 

See, also, 256 Fed. 699; 258 Fed. 72. 

In this court plalntiff appellee moves to dismiss the appeal. Plalntiff ob- 
tained copyright of the words and music of a c-ertain song, which attained 
considérable popularity and was and is apt for phouographic reproduction. 
Défendant Is engaged in the business (inter alla) of making and selling musical 
records For reasons not now materlal, defendant's manager thought, that 
plaintiff's copyright was legally détective, and he thereupon served written 
notice on plalntiff that his eompany did "not concède that the Copyright Act 
* * * glves to you the right to control" meehanical reproductions of sald 
song, and tlierefore he gave "notice that we shall proceed to manufacture" 
records thereof "wlthout payment of royalty." 

The Copyright Act of 1O09 (35 Stat. 1075), as amended by that of August 24, 
1912 (37 Stat. 488), glves to copyright cwners, such as plaintifC, the right of 
"controUing the parts of instruments servlng to reproduce mechanically the 
musical work" (section le [Comp. St. § 9517]), with the proviso, however, that 
"whenever the owner of a musical copyright bas • * * permitted * * * 
the use of the copyrighted work upon the parts of instruments servlng to 
reproduce mechanically the musical work, any other person rnay make simi- 
lar use of the copyrighted work upon payment" of a royalty of two cents on each 
record. The statute contains the further proviso that the copyright owner, if 
he either uses his musical composition for the manufacture of records, or 
licenses others to do so, shall file notice thereof * * * in the Copyright 
Office" (section le). 

In respect of the song hère in question, plalntiff flled such a notice of use 
several months before the above-described communication from défendant, 
which was served January 31, 1039. The statute further déclares (section 25e 
[section 9546]) that, when a copyright owner has flled the notice of use as did 
the plalntiff herein, he shall recover the statutory royalties provlded by the 
same act in section le and above referred to, and adds "whenever any person, 
in the absence of a license agreement, intends" to make records of a copy- 
righted musical composition, "relylng upon the compulsory license provision 
of this act, hc shall serve notice of such intention, by registered mail, upon the 
copyright proprletor * * * sending to the Copyright Office a dupUcate" 
thereof. If such compulsory llcens(« does not do this, the court "may in its 
discTCtlon" give further damages, not exceedlng "three times the amount 
provlded by" the atoresaid section le. 

©3=For other cases see same topic & KEY-NUMBEB In ail Key-Numbered Digests & Indexes 
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Défendant made a record eapaltle of reproducing the song as sung by the 
Imman voice and put it on the market. Plaintiffi proniptly brought this ac- 
tion. Défendant set up invalidity of copyright, and was defeated at tlie trial 
below. Final decree was entered June 23, 1919, aud défendant then took this 
appeal. 

On July 3, 1919, the same manager of défendant who in tlie precednig Janu- 
arj' had told plaintiff tliat its copyriglit was void gave vvritten notice to tlie 
plaintifC that, "under the notice of use * * * fiied by you with tbe llegls- 
ter of Copyrights, we hereby serve notice tliat we shail niiike and sell violin 
records" of the copyrighted song hère in question. The violin record ahove 
referred to had bcen niade without the knowledgo of défendants connsel in 
this suit, and the notice given by tlie manager on .Tuly .'5d was likewise en- 
tirely unknown to counsel until after appeal had been takeu. 

W. Laird Goldsborough, of New York City, for appellant. 
Nathan Burkan, of New York City, for appellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). While 
nothing in the statute prevents the owners of copyrighted musical 
Works from granting Hcenses by private treaty, as in other cases, it is 
plainly said that protection from mechanical reproduction of music 
is only granted on condition of what the act itself calls "compulsory" 
license; that is to say, that if the owner is willing to license anybody 
he must hcense everybody at the statutory rate of . royahy. 

Infringers are those who copy without hcense, and it makes no dif- 
férence whether the hcense is voluntary or compulsory, except as to 
the rate of payment ; for we discover no prohibition upon (e. g.) an 
owner granting licenses at one cent a record. This relation between 
copyright holder and his customers bas been substantially recognized 
in Feist V. American, etc., Co., 251 Fed. 245, 163 C. C. A. 401. 

It is true that the statutory machinery for obtaining license pre- 
scribes the sending of notice by registered mail, and the filing of a 
duplicate thereof in the Copyright Office. It has not been urged that 
neglect of thèse procédural directions invalidâtes the notice, or renders 
ineffectuai the effort to obtain a license. We therefore assume, without 
discussion, that what governs is the intent of the party serving the no- 
tice, which intent is, as usual, to be ascertained solely from the paper 
writing itself, if its words are clear. 

[ 1 ] Appellant's counsel naturally insists that the sending of the no- 
tice of July 3d was a mistake; this is true, in the sensé that it was 
done without counsel's advice or knowledge, and that it would not 
hâve happened, had he been consulted. But infringement, whether 
of copyright, patent, or trade-mark, is the act of the principal, not of 
the attorney, and so is contract making. The reason for the défendant 
tajdng what is now the usual step in respect of phonograph records 
of popular copyrighted music is plain, viz. to secure the lowest rate of 
royalty. When such a reason as this exists, a reason suggested by the 
law itself, the sending of such a notice cannot be regarded as inad- 
vertent. 

[2, 3] Furthermore, it has been accepted, and royalties paid under 
it by défendant to plaintiff, pending this appeal. Of thèse facts we are 
entitled to take notice "aliunde the record" (Keely v. Ophir, etc., Co., 
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169 Fed. at page 605, 95 C. C. A. at page 103), and they appear coii- 
clusively to establish the fact that défendant bas become plaintifif's 
licensee pending this action, and is therefore estopped from further 
denying its licensor's title. We hâve not overlooked the fact that 
défendant refused to exécute plaintifï's (presumably) usual form of 
license agreement, when requested so to do after the service of the 
notice of July 3d, nor that, as soon as counsel learned what défendant 
had done, he treated the matter with the utmost fairness. 

But it remains obvions that either that notice meant something or 
nothing. That it meant something when it was given is incapable of 
déniai, viz. : It was an endeavor to keep down to the statutory mini- 
mum the royalties payable in the event of defeat in the then pending 
suit. But the only way that such royalties could be kept at that mini- 
mum was by avaihng of the compulsory license feature of the Copy- 
right Lavv, and that is what défendant tried to do as to its violin rec- 
ord, while continuing litigation as to its earher voice record. 

[4, 5] There is no légal différence, at least where the copyright 
covered both words and music, between the two records, for purposes 
of infringement. A majority of this court is therefore compelled to 
hold that this question bas become wholly moot. Whether there might 
not remain a question of damages, we need not consider, for the rec- 
ord before us discloses the fact that the minimum award of royalty 
damages was given by the court below, with the resuit that for ail the 
infringements of the défendant, whether by one record or the other, 
défendant owes plaintifif two cents a record and no more. 

The défendant having become plaintiff's licensee pending this ap- 
peal, the appeal is dismissed, without costs, and without expressing 
any opinion as to the questions of fact or law suggested by the record 
on appeal. But the lower court will be advised by the mandate of the 
circumstances leading to this disposition of the cause, and showing that 
an injunction is no longer either necessary or proper, and it will there- 
fore vacate the injunction, while permitting the accounting to proceed. 



00r..DFAKB V. KKKNER, 
(Circuit Court of Appeals, Second Circuit. Januai-j' 14, 1920.) 

No. 127. 

1. Courts (®=>35G — Fedehal APrELtATEi procédure not governed by Cos- 

FOlnCITY ACT. 

Tlie conforiiiity statnte (Eev. St. § 914 [Comp. St. § 1537]) does not 
extend to appcllato proceeding.s in the fédéral courts, nor to bills of 
exceptions, as to wliich the practice is governed by Rev. St. § 95.5 (Comp. 
St. § 1590). 

2. Appeal and error <S=39UC(1) — Continuance t@=7 — Discretionary with 

TBIAL COURT. 

Granting or refusing a continuance is discretionary with the trial 
court, and its action is not subject to review, except for abuse of dis- 
crétion. 

3. Appeau and error ©=^248 — Necessity of ekcp;ptions. 

An assignment of error to the raling of the trial court does not dls- 
pen.sc wiili Ihe necessity of an exception. 



Ê^aFor other cases see same toplc & KEY-NUMBEU in ail Key-Numbered Digests & Indexes 
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In Error to the District Court o£ the United States for the East- 
ern District of New York. 

Action at law by Harry O. Keener, doing business as the Philadel- 
phia Wrecking & Contracting Company, against Philip Goldfarb. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

PlaintifC below, as vendor, sued for breach of contract of sale. Défendant 
answered, and tlie case was regularly on the day calendar of the court, 
and plainly imnîinent for trial. Thls was the condition of things on a 
Monday, on which day défendant below, conceiving tliat business of im- 
portance called him to Ohio, went there, leaving his attorney to inake ex- 
cuses to the court. 

On Wednesday tlie case was called, no reason for contînuance was shown 
satisfactory to the trial judge, and trial ordered. Croldfarb's attorney of 
record excepted to the refusai of the court to grant postponement, and then 
left the courtroom. Plaintiff below addueed évidence, the case was given 
the jury, and verdict rendered for phiintifC. At that point attorney for Gold- 
farb retumed to the courtroom, and asked and obtained a stay of exécution 
on the coming judgment. Theresfter he took this writ, and by consent set- 
tled a "bill of exceptions," consisting of the stenographer's minutes of the 
proceedings in court. 

Before taking his writ, however, Goldfarb twice moved the trial court, once 
before and once after jndgment, to set aside the proceedings, or "open the 
default," and grant a new trial; both motions were denied. It is assigned 
for error in substance tbat (1) judgment was entered at ail; (2) the "de- 
fault" was not opened ; and {?>) damages were assessed on an erroneous 
theory of law. The transcri])t filed in and submitted to this court contains, 
not only the judgment roU and bill of exceptions, but also ail the papers 
used on the motions to open 1:he default. 

Sydney Rosenthal, of Brooklyn, N. Y. (Geo. C. Lay, of New York 
City, of counsel), for plaintiff in error. 

Robt. A. Inch, of New York City, for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). Doubt- 
less "default" bas come to be used by the bar of New York City to 
mean any act or omission (not amounting to consent) permitting or 
enabling an opponent to procure an unopposed advantage. But it re- 
calls us to things fundamental to remember tliat in historié procédure 
it means the nonappearance of any party at court within the lime 
prescribed by law to prosecute or défend. Bouv. Die. (8th Ed.). In 
this proper sensé Goldfarb suffered no default ; he appeared and 
answered timely, and attended at trial in the only way he was required 
to attend, by attorney. That he preferred to ask a continuance, rather 
than a verdict, can only be called a default by a stretch of language ; 
a deliberate refusai to proceed is not a "failing," which is the most 
gênerai sensé of the word. 

A refusai to grant continuance, if followed by inquest or assessment 
is a judicial act, afïecting a substantial right, and appeal, therefore, 
lies from the order embodying décision, under New York Code of 
Civil Procédure. Had Goldfarb done in the state court what he did 
below, the same resuit would probably hâve followed ; but he could 
hâve appealed, as in Iron Clad, etc., Co. v. Steffen, 114 App. Div. 792, 
.100 N. Y. Supp. 196. The appea! under that case would hâve been 
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fruitless; but the point to be remembered hère is that under the 
New York appellate System Goldfarb would hâve had the right to 
ask the higher court to measure or correct the discrétion of the trial 
judge, i. e., to exercise its own discrétion, and his record on appeal 
would hâve consisted of exactly the papers printed with, but not in- 
corporated in, the présent bill of exceptions. 

[1] But the Conformity Act (R. S. § 914 [Comp. St. § 1537]) does 
not extend to appellate proceedings ; they are regulated solely by acts 
of Congress, and a writ of error, accompanied only by such papers 
as just referred to, brings up nothing (Fraad, etc., Co. v. Empire, etc., 
Co., 250 Fed. 618, 162 C. C. A. 634) ; nor do they acquire merit by 
being printed between the same covers as a bill of exceptions. In 
légal contemplation, therefore, we hâve before us a writ and bill 
which contain exactly one exception, viz. that to the court's refusai 
to grant continuance. 

A bill of exceptions is also unaffected by R. S. § 914 (In re Chateau- 
gay, etc., Co., 128 U. S. 544, 9 Sup. Ct. 150, 32 L. Ed. 508), and 
though the fédéral courts hâve a wide discrétion in applying the Con- 
formity Act (Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 214, 42 
L. Ed. 602), the practice of bills of exceptions is statutory (R. S. § 
953, as amended; see U. S. Comp. Stat. § 1590), and must be foUowed 
as the statutes hâve been interpreted bj' courts mindful of the Seventh 
Amendment and historié law. See Nalle v. Oyster, 230 U. S. 176, 33 
Sup. Ct. 1043, 57 L. Ed. 1439, and Ana Maria, etc., Co. v. Quinones, 
251 Fed. 504, 163 C. C. A. 493. 

[2] Upon examining, therefore, so much of the pamphlet laid be- 
fore us as consists of the judgment roll and bill of exceptions, we find 
the roll regular, and the single exception taken fully disposed of by 
Goldsby v. United States, 160 U. S. 72, 16 Sup. Ct. 216, 40 L. Ed. 
343, holding that the action of a trial court on application for con- 
tinuance is purely matter of discrétion, and not subject to review by 
this court, unless it be clearly shown that such discrétion bas been 
abused. Abuse of discrétion, means at the least refusai to obey or 
follow plain judicial précèdent in matter of law, including customary 
law; therefore it is error of law, and that is the sole reason why 
it is reviewable by writ of error. 

There was no abuse in this instance; indeed, we think proper tradi- 
tions of discipline were maintained. It follows that the refusai to 
grant continuance was a lawful exercise of discrétion, and is therefore 
not reviewable hère. The error alleged in respect of a refusai to open 
"default" is (a) only another way of presenting the same point; and 
(b) is not properly before us, because embodied in no bill of exceptions. 
For a similar reason we cannot look into the method of assessing 
damages, viz. : It is covered by no exception. 

[3] It seems to be thought that an assignment of error should dis- 
pense with the necessity of exception. This is a f undamental mistake, 
whether the practice be at law in the United States courts or under 
the New York Code of Civil Procédure. In order to consider excep- 
tions, "they must appear affirmatively to bave been taken before the 
jury withdrew from the bar." Pacific, etc., Co. v. Malin, 132 U. S. 



360 2G3 B^EDERAL REPORTER 

538, 10 Sup. Ct. 168, 33 L,. Ed. 450. This défendant below, by his 
attorney, deliberately refused to take any exception, leaving the court 
to pursue the practice approved in the trial courts of New York as 
long ago as Patten v. Hazewell, 34 Barb. 421 — viz., testimony was 
taken and submitted to a jury. 

Thus the proceedings in the trial court were correct in respect of 
practice, whether that practice be regarded as at common law or 
under the New York Code. Such being the case, errors committed at 
the trial are reviewable only by writ of error, which présupposes and 
assumes a bill of exceptions. On this point this court bas spoken so 
frequently that nothing but persistent neglect of fundamental rules 
justifies repeated citations. We hâve point ed out that mère transcripts 
of minutes stenographically taken are improper. Radford v. United 
States, 129 Fed. 50, 63 C. C. A. 491 ; Fraina v. United States, 255 
Fed. 30, 166 C. C. A. 356; Linn v. United States, 251 Fed. 483, 163 
C. C. A. 470. When, as is so often the case, the point submitted is 
that there is no évidence (which does not mean sufficient weight of evi- 
<lence) to support the verdict, the bill of exceptions must affirmatively 
show that it contains ail the testimony that was heard or produced at 
the trial (Elliott v. Canadian, etc., Co., 161 Fed. 250, 88 C. C. A. 
286) ; and we hâve recently revievi'ed the history and f unction of a 

bill of exceptions in Buessel v. United States, 258 Fed. 815, C. 

C. A. . 

Judgment affirmed, with costs. 



UNITED STATES FIDELITY & GTJARANTY CO. v. SUTHERt,IN CONST. 

CO. et al. 

(Circuit Court of Appeals, Fiftli Circuit. February 24, 1920.) 

No. 3419. 

1. Principal and surety (S=:3l25 — Notice of befault need not state timb 

WHEN PRINCIPAL MITST EESITME WORK. 

Notice to a subcontrac^tor that lie was in default, necessary to render 
his surety lialile, held not reqiiired to state the tlme within which he 
must résume work, wliere such time was flxed by the contract, or where he 
was given a reasonable time. 

2. Appeal and error <S='1064(1) — Instruction assxjming that notice was 

oivEN TO surety witiiout hypothesi^jno previous default kot preju- 

DICIAL. 

lu action against surety, Instruction assiuuing that notice was proporly 
given, witiiout hypothesizing that surety had been put in default, is not 
prejudigial, whei'e the jury must necessarily hâve reached conclusion 
that surety was in default before coming to question of notice. 

In Error to the District Court of the United States for the Eastem 
District of Louisiana ; Rufus E. Poster, -Judge. 

Action at law by the Sutherlin Construction Company and others 
against the United States Fidelity & Guaranty Company and another. 
Judgment for plaintiffs, and défendant named brings error. Af- 
firmed. 

igcsFor other cases see same topic & KBY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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J. Zach Spearing, of New Orléans, La., for plaintiff in error. 
John Dymond, Jr., A. Giffen Levy, and Rudolph J. Weinmann, ail 
of New Orléans, La., for défendants in error. 

Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

GRUBB, District Judge. This was an action in the District Court, 
brought to enforce the liability of the plaintifif in error as surety on the 
bond of one Brooks, who was a subcontractor, under the défendant in 
error, for the doing of certain work, which the défendant in error, the 
original contractor, had contracted to perform for the city of Ham- 
mond, La. There was a verdict and judgment for défendant in er- 
ror (plaintifif in the court below) against the contractor and his surety, 
which the writ of error sued eut by the surety alone seeks to review. 

Error, asserted to exist in the gênerai charge of the District Judge 
and in his refusai to grant requested charges, is alone insisted upon 
to reverse the judgment against the surety. The plaintiff below, 
to make out its case, was required to prove (1) that there was a 
breach of the contract on the part of Brooks : (2) that lirooks was 
put in default ; (3) that proper notice of his being put in default was 
timely given the plaintiff in error as his surety ; and (4) that i)laintiff 
was damaged by the breach. The errors complained of related to the 
second and third propositions — the putting in default of the subcontrac- 
tor, and the notice thereof to the surety. 

The only évidence to which we can look in the record consists of 
certain telegrams and letters. They are an insufficient basis on which 
to predicate error in the court's instructions or refusais to instruct the 
jury. The tendencies of the évidence are not set out in the bill of 
exceptions, so that this court can détermine either that the District 
Court erred or that the plaintiff in error was prejudiced by any error 
that may bave been committed. The excejitions to the court's charge, 
shown by the record to bave been taken before the jury retired, do not 
correspond with the portions of the charge set out in the bill of excep- 
tions as having been exceptée! to, nor do the grounds assigned corre- 
spond. The exceptions to the oral charge, as taken in the présence of 
the jury, were (l) to so much as stated that the notices for the delay, 
lack of workmen, or lack of progress in the work need not be in writ- 
ing; and (2) to "so much of the charge as the statement of the court 
that Brooks was properly put in default." Exceptions were also taken 
to the refusai to give the requested charges. 

As to the first exception to the oral charge, it is enough to say that 
the évidence without conflict showed that the notice relied on by plain- 
tiff to put défendant in default was that of April 26th, and that it was a 
written letter. The sufficiency of its terms, and not its paroi charac- 
ter, was the only question presented. No injury could therefore re- 
suit to the plaintiff in error from a charge that written notice was not 
required. Complaints preceding the letter of April 26tli were unim- 
portant. 

[1] The second exception is based on a mistaken conception of the 
charge of the District Judge. He did not charge that the subcontrac- 
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tor was properly put in de-fault, but left that issue to be determined by 
the jury, depending upon its conclusion as to the meaning of the let- 
ter of April 26th, and as to the length of time after its receipt that 
Brooks was permitted to remain on the work. We do not think that 
the notice required to be given to put Brooks in default was requir- 
ed to state the length of time in which he was to résume work, whether 
that time was 5 days, as fixed by the original contract, or a reasonable 
time, if the subcontract was not held to adopt the terms of the original 
contract in this respect. If the letter of April 26th gave Brooks notice 
that he was in default, and if he was allowed to remain on the work 
5 days, or for a reasonable time after its receipt, and did not within 
that time ofïer to résume work, the putting of him in default was ef- 
fected, though the written notice omitted mention of any time. In 
any event, he had had the requisite period of notice before he was 
ejected. 

Ln the absence from the recoi d of ail évidence to that effect, we can- 
not say that the District Judge was required to charge the jury as to 
whether or not, after Brooks had notice, and within S days, or a rea- 
sonable time, he ofïered to résume work. The District Judge did 
charge the jury that, unless Brooks was properly put in default by the 
letter of April 26th and by his failure to résume work within 5 days 
thereafter, the surety would not be liable. The inference to be drawn 
from the period covered by the correspondence between plaintifî in er- 
ror and défendant in error, and before the plaintifî in error elected 
not to complète the work of its principal, which was on May 8th, is that 
more than 5 days had elapsed after the receipt of the notice by Brooks 
and before he was ejected from the work. It is not reasonable to be- 
lieve that the défendant in error took over control of the work until 
the plaintifif in error had on May 8th declined to assume control. The 
référence in the défendant in error's telegram of April 28th to the 
plaintiff in error that défendant in error had "been compelled by the 
city of Hammond and city engineer to remove Brooks" may well hâve 
referred to the notice given Brooks on April 26th, and not to a physical 
dispossession of him from the work. 

. [2] If the jury determined from the évidence that the subcontractor, 
Brooks, was not legally put in default by the letter of April 26th, and 
by his being permitted to remain on the work for the required time 
thereafter, then the question of whether the plaintiff in error was prop- 
erly notified of his being put in default was removed from the case al- 
together. The plaintiff in error would hâve been entitled to a verdict, 
thpugh notice of Brooks' alleged default had properly been given the 
surety. It was only in the event that Brooks was properly put in de- 
fault that the inquiry as to whether or not his surety was duly notified 
of his default could become material. For that reason the charge of 
the District Judge, though it assumed that notice to the surety Com- 
pany was properly given by the défendant in error, without hypothe- 
sizing that Brooks had been previously put in default, if erroneous, 
was not hurtful to plaintiff in error. The jury could never hâve reached 
the question of proper notice to the surety, unless it first found that 
Brooks had been properly put in default. The action of the surety, 
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in expressing its élection not to complète the work, was an acknowledg- 
ment of notice, since the exercise of that élection necessarily impliéd 
receipt of notice of Brooks' default. The surety was not called upon 
to elect, unless and iintil its principal was put in default and the surety 
notified thereof . 

In the absence of a proper record, and of proper assignments of er- 
ror, the sufficiency of the court's oral charge and of his action in re- 
fusing requested instructions cannot be intelligently passed upon. We 
find no instruction given, and none refused, the giving or refusing of 
which cannot be held to hâve been justified under évidence readily 
supposable, and the présence of which on the trial the record does not 
contradict. 

The judgment of the District Court is afhrmed. 



INTERNATIONAL PAPER CO. v. GENERAL, FIRE ASSUR. CO. 
(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 100. 

1. Insurance (S=39S — Broker is agent of paety who fibst employbd him. 

An Insurance broker, like other brokers, is primarily the agent of the 
first person who eniploys hlin, and is therefore ordinarily insured's agent. 

2. Instjra.nce <S=380 — Agent witiiin scope of authority is agent of insureb. 

An Insurance agent, within the scope of his actual authority, is the 
agent of the insurer whether, in trade parlance, described as gênerai, 
spécial, issuing, local, or soliciting agent. 

3. Insurance iS=373 — Person may be both agent and broker. 

A person may be both an insurance agent and an Insurance broker, and 
at différent times act in both capacities. 

4. Trial <S=5l39(l) — Verdict siiould be directed only wiien there is no 

EVIDENCE TBNDING TO PHOVE ISSUE. 

A verdict should be directed only when there iS no évidence before the 
jury, either strong or weak, tending to prove the issue on the part of the 
one against whom the direction is given. 

5. Insurance ©=^668 (2)— Whether broker was acting as insubeb's agent 

IN APPLYING FOB INSURANCE A JURY QUESTION, 

Whether an insurance broker, who was also agent for the insurer, wlth 
authority to issue insurance in certain territory, not embracing the in- 
sured property, was acting as its agent in procuring the issuance of in- 
surance by another authorized agent, in dolng which he made material 
misrepresentations, was a question for the jury. 

6. Trial ^g^SG — Records properlt excluded wreee facts already had bebn 

SHOWN BY oral EVIDENCE. 

In an action wherein it was claimed that an insurance broker, who 
was also agent for the insurer, was acting as such in procuring insur- 
ance through another agent, records showing his agency were properly 
excluded, where he had already testliied to his agency, its nature and 
extent, and the recorded papers added nothing to his testimony. 

7. Insurance <@=100 — Agency could be shown by agent's testimont, 

THOUGII not by his DECLARATIONS. 

That an insurance broker was the agent of Insured eould be shown by 
his testimony, though not by his acts and déclarations. 

®=s>For other cases see same toplc à KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the International Paper Company against the General 
Fire Assurance Company. Judgment for défendant, and plaintiff 
brings error. Affirmed. 

Action is on polieies of fire insurjuice Issiiecl by défendant to plaintiff in 
the "standard forni" imposed by lotjii-lative action in New Yorlv. Polieies eover 
"on merchandise, iirinclpally mannfaetured paper stored in the lower main 
Imilding of the casein factory * * * fjit] Bellows Falls, Vt.." and contain 
the usual provision that they are "void if the insnred ha.s concealed or mis- 
represented * ■> * any material faet or eircumstance concernlng this 
insurance or the subject thereof." 

Défendant niaintained no a^iency in Vermont. and had no license in or from 
tliat State. It is a Frencli corporation, and had as its gênerai agents in this 
country .lames & Oo., of Xew York ; it also had iis gênerai agents for Boston 
und its snhurbs Field & Cowles of that eity, in whoso oflice was one Barton, 
to whom desk rooni was fnrnishcd rent free, and wlio himsclf had authority to 
i-isue insurance in the name of défendant in a part of Field & Cowles' ter- 
ritory. 

Plaintiff is a corporation having many plants in divers parts of the conntry, 
iiud in respect of some, if not much of its New Kngland property had, for some 
years before issuance of the polieies in suit, gotten niuch of its insiirance 
through Barton. An oflicer or agent of plaintiff in New York, telegraphed and 
wrote to Barton in Boston telling him to ''insure contents of lower building 
casein warehouse, BelUnvs Falls, Vt.," in an amount greater than the polieies 
in suit, and authorizing him to "renew Une * * * coverlng paper stored in 
lower building of [said] casein warehouse." Plaintiff gave no other instructions 
or information, and we infer, from absence of évidence on the point, that it 
thought Barton needed nothing more ; he had vlslted the locality, but (as 
he testified) not very recently. Barton preferred to obtain so much of the de- 
sired insurance as he allotted to défendant from and through James & Co., 
l)ecatise some six months earlier "I niade a connection with James & Co., and 
l)egan to divert from Field & Cowles ail rlsks outside of Massachusetts." 
He testified that he "had riaics ail over the New England States," and placcd 
theni "in the same way [he] placed" tliis insurance. 

James & Co. issued the polieies in suit on Bartou's written request, and (as 
we must assume after the verdict) in such writing Barton misrepresented 
jnaterial facts coneerniug the subject of this insurance, viz., the contents of the 
<-asein factory were not "prfnclpally manufacturod paper," but stock and rags 
ot a more inflammable nature. 

The trial judge sent to the .iury, not only the nature of the factory con- 
tents, but the question whether Barton was in respect of the polieies in suit 
the agent of plaintiff or défendant. A gênerai verdict for défendant having 
been rendered, and judgment cntered accordingly, plaintiff took this writ. 

Stetson, Jennings & Russell, of New York City (Lee McCanliss and 
Edward R. Greene, both of New York City, of counsel), for plaintifif 
in error. 

Hartwell Cabell, of New York City, for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] 
An insurance broker, like other brokers, is primarily the agent of the 
first person who employs him, and is therefore ordinarily the agent of 
the insured. 

[2] An insurance agent, however, within the scope of his actual 
authority, and whether in trade parlance given the description gen- 
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eral, spécial, issuing, local, or soliciting, is the agent of the insurer. 
With the tangled and dubious question of acts within what has been 
called such agents' apparent authority, we are net now concerned. 
Cf. Mechem Agency (3d Ed.) § 1049. A policy once issued is a 
written contract, to be interpreted in a fédéral court as required by 
Northern, etc., Co. v. Grand View, etc., Ass'n, 183 U. S. 308, 349, 
22 Sup. Ct. 133, 46 L. Ed. 213, limiting Insurance Co. v. Wilkinson, 
13 Wall. 222, 20 L. Ed. 617. 

[3] In the affair now before us, the insured undoubtedly employed 
Barton first; but he was both an insurance agent and an insurance 
hiroker, as we are assured by his own évidence. It is not impossible 
for a man so to do business (Mannheim, etc., Co. v. Hollander fD. 
C] 112 Fed. 551), and function at différent times in both capacities. 
It is the question in this case. In what capacity was Barton acting 
when he asked James to issue the policies in suit? And most of 
plaintiff's exceptions rest on the belief that as matter of law he was 
defendant's agent, and the court should hâve so directed the jury. 

[4] This can only be true if there was no "évidence before the jury 
— whether it be weak or strong — which does so much as tend to 
prove the issue on the part of " the side against which such direction is 
given. Hickman v. Jones, 9 Wall. 197, 19 L. Ed. 551. 

[5] Assuredly that is not true in this case; and it is sufficient to 
refer to Hough v. City, etc., Co., 29 Conn. 10, 76 Am. Dec. 581, cited 
with apparent ajjproval in Northern Assur. Co. v. Grand View Bldg. 
Ass'n, 183 U, S. 324, 22 Sup. Ct. 133, 46 L. Ed. 213, for an illustra- 
tion of a jury issue far less obvions than the présent. A similar course 
was pursued in Mohr v. Insurance Co. (C. C.) 13 Fed. 74, and Queen, 
etc., Co. V. Union Bank, 111 Fed. 697, 49 C. C. A. 555, where the 
insured applied "to persons known to hâve authority * * * to 
issue policies of insurance," something weighing far more heavily 
against the insurer than anything shown hère, for that Barton had no 
right whatever to issue a policy on goods in Vermont is admitted. 
The error of plaintiff's argument is in assuming that an agent for one 
purpose, must be an agent for another; he may be, or the principal 
may be estopped f rom asserting the contrary ; and it is the possibility 
that carries the issue to the jury. Whether under ail the évidence 
herein, a verdict for the plaintiff could hâve been sustained, is not 
before us, and no opinion is expressed. 

[6] Plaintiff complains, further, that it was not permitted to put in 
évidence certain formai papers filed in a public office in Massachu- 
setts and showing Barton's agency. But Barton had already testiiied 
to his agency, its nature and extent, and those papers added nothing 
thereto. It is a mistake to suppose that, when a thing is proved, ei- 
ther party has a légal right to prove it over again in a way he likes 
better. At the most, the matter is one for the discrétion of' the trial 
judge. 

[7] Again complaint is made (in substance) that défendant was 
permitted to show by Barton's own testimony that he was plaintiff's 
îjroker or agent. This is argued under cover of authorities holding 
that agency cannot be proved by the "acts and déclarations" of the 
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alleged agent — a proposition net doubted. Baldwin v. Connectîcut, 
etc., Co., 182 Mass. 389, 65 N. E. 837. But hère we hâve Barton's 
évidence, and that an agent can testify to his own agency is certainly 
true. Ivivingston v. Swanwick, 2 Dali. 300, Fed. Cas. No. 8,419. 

We do not think it necessary to discuss the remaining assignments 
of error. 

Judgment affirmed, with costs. 



DEMOTTE V. WHYBROW. 
(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 77. 

1. Appeal and errob <S=S48(2) — Review of judgment on findings of eef- 

ekee limited to question whetheb findings are supportbd by any evi- 
DENCE. 

Wliere a case at law is by consent referred to a référée, to hear and 
détermine the Issues, the only questions open on writ of error are whether 
the referee's flnclinf^s support the judgment entered thereon, and whether 
such flndings are supported by any évidence. 

2. INTEREST <g=>19(2) — ^ALLOWABLE ON UNLIQUIDATED DEMANDS DETEBMINABLE 

BT COMPUTATION. 

Interest is allowable on an unliquidated demand in cases where it can 
be determined what amount is due, eitlier by mère computation, or by 
computatlon in connection with established market values, or other 
generally recognized standards. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Clarence Whybrow against PhilHp G. J. Demotte. Judg- 
ment for plaintifï, and défendant brings error. Affirmed. 

This action was originally brought in the Suprême Court of the State of 
New York for New York County. The défendant, who is a citizen of France, 
removed it to the United States District Court. After the cause was removed, 
the attorneys for the parties stlpulated in wrlting that, as the action Involved 
the examinatlon of a long aeeount, a référée might be appointed by the court 
to hear and détermine the issues, "with the same force and effect as if the said 
Issues were heard and determined by the court." The court accordingly en- 
tered an order referring the case to Luke D. Stapleton, to hear and détermine 
the issues and report. On the comlng in of his report the District Judge en- 
tered an order conUrming it and for judgment. 

Wing & Russell, of New York City, for plaintifï in error. 
Otto A. Samuels, of New York City, for défendant in error. 

Before WARD, ROGERS', and MANTON, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
plaintifï telow has brought an action to recover the sum of $41,965.35 
alleged to be due and owing from défendant for work and labor done, 
and services and materials furnished him, between January 14, 1918, 
and March 30, 1918, in the altération of certain premises in the city 
of New York. The référée found that the amount unpaid and due 

^zsiFoi other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes. 



DEMOTTE V. WHYBROW 367 

(263 P.) 

to the plaintiff was the sum of $41,748.35, and he allowed the plain- 
tiff interest on this sum in the amount of $2,517.93, and the total 
amount for which judgment has been entered, including costs and 
interest, is $47,124.17. 

[1] As the testimony was heard before a référée, by stipulation, 
the only question now open is whether the referee's findings sup- 
port the judgment which has been entered. David Lupton's Son's 
Co. V. Automobile Co. of America, 225 U. S. 489, 32 Sup. Ct. 711, 56 
L. Ed. 1177, Ann.Cas. 1914A, 699. In Am. & Eng. Encyc. of Law, 
vol. 24, p. 236, it is said : 

"Tlio flndinss of fact of a referet» liave every roasonable presumption in 
their favor. They are to l)e regarded by the court as liaving the same force and 
welght as a verdict of a ,1ury, and should not be disturbed if the évidence is 
conflicting, and they are supiwrted by some évidence, or are not clearly against 
the weight of évidence." 

In Fifth Nat. Bank of City of New York v. Lyttle, 250 Fed. 361, 
162 C. C. A. 431, this court declared that the findings of fact made 
by a référée, where the référence is to hear and détermine, hâve the 
eiïect of a verdict of a jury. 

At one time it was considered doubtful whether a case tried in a 
fédéral court by a référée in states where such a practice exists could 
be reviewed in an appellate court ; appellate procédure being regulated 
by the acts of Congress. See Boogher v. Insurance Co., 103 U. S. 
90, 97, 26 L. Ed. 310. The facts found by the référée, when con- 
firmed by the court, are treated as the finding of the court. "In that 
way alone," said Chief Justice Waite in the Boogher Case, "can it 
with propriety be said that the facts hâve been determined judicially 
ty the court, so as to be made the foundation of a review hère of the 
questions of law properly raised on them in the record." 

The complaint was drawn upon the theory of quantum meruit. The 
référée has not found that there was an agreement as to the price of 
the work, and based his finding upon the theory of quantum meruit. 
He states his findings as foUows : 

"III. That the reasonable value of the labor, services, materials, goous, 
wares, and merchandise, so fumished the défendant by the plaintiff, is f orty- 
six thousand eight hundred and sixty-tliree and "^/^^^ ($46,863.05) dollars. 

"IV. That no part thereof has been paid, except tlie sum of five thousand 
($5,000) dollars, and the défendant Is entitled to a further crédit in the sum 
of one liundred and fourteen and '"'"/loo ($114.50) dollars, for bath tubs, basins, 
mirrors, and scrap métal received by plaintiff from défendant at the agreed 
priée of said sum of one hundred and fourteen and so/j;,,, ($114.50) dollars, 
and that said sum became due and payable on the 30th day of March, 1918." 

He states his conclusion of law as follows: 

"I find, décide, and report as a conclusion of law that the plaintiff is en- 
titled to recover from the défendant forty-one thousand seven hundred and 
forty-eight and i^^/kk, ($41,748.55) dollars, with interest thereon ealculated to 
the 15th day of March, 1919, amounting to two thousand five hundred and 
seventeen and ®3/ioo ($2,517.93) dollars, in addition thereto, with costs, and 
I accordingly direct judgment for the plaintiff against the défendant for 
forty-four thousand two hundred and sixty-six and <8/ioo ($44,266.48) dol- 
lars, with interest from March 15, 1919, with costs, which I hereby award the 
plaintiff against the défendant, to be taxed." 
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[2] It is objected that, in actions where the amount sued for is 
unliquidated and incapable of ready ascertainment, plaintif!: is not 
entitled to interest. This court lield in Stephens v. Pliœnix Bridge 
Ce, 139 Fed. 248, 71 C. C. A. 374, that interest is not recoverable on 
a demand which is unliquidated, and which is subject to a counter- 
claim, also unliquidated. In that case we said : 

"In the absence of controUiiig décisions in tlio fédéral courts, we are dis- 
IK)sed to adopt as guides, in deterininlng wlieu Interest sliould, or shouUl not be 
allowed, the rules dediiclble from the décisions in New York, where the ques- 
tion in ail its phases lias been so frequently and so fuUy dlscussed" — cithig 
tlie cases. 

And we adhered to the ruling that there can be no interest where 
the damages are unliquidated in Goelet v. Matt J. Ward Ce, 242 Fed. 
65, 155 C. C. A. 9. It does not follow, however, that interest is never 
allowed on unliquidated demands. Notwithstanding the fact that a 
demand is unliquidated, interest will be allowed, if the demand is 
such that the amount thereof can be readily ascertained by inere com- 
putation. Swinnerton v. Argonaut Land, etc., Co., 112 Cal. 375, 44 
Pac. 719; Keith Co. v. Fisheries Co., 27 Del. (4 Boyce) 218, 87 Atl. 
715; Collins v. Coal Co., 140 lowa, 114, 115 N. W. 497, 118 N. W. 
36, 18 h. R. A. m. S.) 736; Murray v. Doud, 167 111. 368, 47 N. E. 
717, 59 Am. St. Rep. 297 ; Finlen v. Heinze, 32 Mont. 354, 80 Pac. 
918; Kelsey v. Murphy, 30 Pa. 340; Parks v. Elmore, 59 Wash. 584, 
110 Pac. 381 ; Graham v. Chicago, etc., R. Co., 53 Wis. 473, 10 N. W. 
609. In a récent case, Faber v. City of New York, 222 N. Y. 255, 
118 N. E. 610, the New York Court of Appeals said : 

"The question of the allowance of Interest on unliquidated damages has l)een 
a dlfïicult one. The rule on this subject has been in évolution. To-day, how- 
ever, it may be said that If a claini for damages represents a peeuniary loss, 
which may be ascertained with reasonable certainty as of a fixed day, then in- 
terest is allowed from that day. The test is not whether the demand is liqui- 
dated. Was the plaintifC entitled to a certain sum? Sliould the défendant 
hâve paid it? Could the latter hâve detei-mined what was due, either by com- 
putations alone or by computation in connection with establlshed market val- 
ues, or other generally recognized standards? A^an Rensslaer v. .Tewett, 2 N. 
Y, 135 [51 Aiii. Dec. 27.51 ; McMahon v. N. Y. & Erie R. R. Co.. 20 N. Y. 4^3 ; 
Gray v. Central K. R. Co. of Kew Jersey, 157 N, Y. 485 [52 N. lî. 555]." 

Interest is allowable on an unliquidated demand in cases where it 
can be determined what amount is due, either by mère coinputation, 
or by computation in connection with establlshed market values, or 
other generally recognized standards ; and as the référée has found 
that the plaintifï is entitled to interest from March 15, 1919, this court 
is bound to présume that the évidence which the parties presented to 
him, and which is not in the record, justified him in bis finding. 

Judgment affirmed. 
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THE SANTA BARBARA. 
(Circuit Court of Appeals, Second Circuit. January 14, 1020.) 

Ko. 8.Ô. 

1. Seamen <S=^2î>(2) — Faii.uuk to main'tain équipaient fuknisiied does not 
esta15l1s1i unseawobtiiiness. 

If the failure to maintalu in position wliile at sea a cliaiu furnished for 
use in cleaning the sniola-staclv wa.s iniprojier, it was iiicrely ttic négli- 
gence of tlie niaster, not a failure l)y tlie owner to make the vessel sea- 
worthy, and does not render the vessel liable for Injuries to a seauian, 
who fell wlnle attempting to replace the chain. 

% Seamen <g=329(4) — Vessel not liaule fob injuries received fkom overtax- 

ING STRENOTH. 

Where the work whieh a seaman was ordered to do was not unsuitable 
to his strength, but of his own volition he overtaxed hls strength and fell, 
the vessel is not liable for damages for the resulting Injuries. 

3. Seamen «©=311 — Recoveey or maintenance is bariied by leaving iiospital 

FOR INSUFFICIENT BEASON. 

Nmere an injured seaman was placcd in a marine hospital by the 
vessel's master, but left iraraediately liecause he was unsatisfled with tlie 
flrst nieal scrved, the vessel is not iiable for his maintenance and care 
thereafter at home and in other hospitals. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Libel by Harris Appelbaum, as guardian ad litem of Herman Appel- 
baum, against the steamship Santa Barljara ; the Grâce Steamship 
Company, claimant. Decree for libelant (255 Fed. 231), and claimant 
appeals. Reversed and remanded, with directions to dismiss Ubel. 

Libelant was 19 years old when he received the injuries herelnafter stated. 
Although without previous sea expérience (as he testifled), he regularly ship- 
ped on the Santa Barbara as an "ordinary seaman."' After he had so 
served for something over two months, Ihe vessel was lying ofC Iquique, Chile, 
at which time libelant by his own account was strong, healthy, and apt for 
physieal labor. 

The smokestack of the steamship was stayed by tlie usual guys leading to 
shackles fastened near the smokestack head. Contiguous to the upiier end of 
each or most of tliese guys hung a pulley hlock, through \^hich a chain or 
rope might be reeved and used (inter alia) for hauling up to the top of the 
smokestack a l>oatswain's chair in which men might sit for cleaning and 
paintlng the stnck. Opinions dlflfer as to tiie advlsal)ility, and iudeed the safe- 
ty, of maintaining chains or lines in thèse pulley blocl;s when at sea ; the cap- 
tain of the Santa Barbara preferred not to hâve them in place. 

At Iquique liijelant was oi'dered to "shin up" a gu.y and reeve a rojie through 
the pulley bloclf at the upper end thereof, in order tliat the chair might be 
rigged and raised or lowered at wlll. He had never done this particular work 
Ijefore, and tliere is some évidence that he protested ; but we flnd that the 
worlv was suitable to his apparent strength, and that no resison cxisted for 
his not doing it as well as any other member of the crew. He climbed tl: 
guy, and found difficulty in reeving the rope, owing either to the smoke and 
dirt naturally aecumulated at the smokestack head, or because the gaunt Une 
he carried up was rather large for the pulley, or for both reasons. 

He was not compelled to remain aloft any longer than he felt able, but he 
stayed up "10 or 15 minutes." He sa,vs he tlien felt tired, siarted to descend, 
lost his g]'ip on the guy, and fell to the deek, breaking his kneecap, and suf- 
fering contusions. He received surgical attention from sliore doctors both at 

<Ê=3Foi' other cases see saine topic h KBY-NUMBER in ail Key-Numbered Digests & Indexes 
263 F.— 24 
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Iqulque and at Balboa. On arrivai In New York he was sent to the Marine 
Hospital, but refused to stay there, because the flrst meal offered hlm ellclted 
the comment: "That ain't no meal for a man with a broken knee who bas got 
a good stomach ; I want to eat." Thereupon he went to his home, whlch hap- 
pened to be in New York, and remalned either there or In a local hospital un- 
til cured as far as he probably can ever expect to be. He walked either not 
at ail or with a crutch for about six months ; one leg Is probably somewhat 
"stirt" for life. No other injury was serions. 

This llbel was filed on the theory that for varions reasons the Santa 
Barbara was not in a "seaworthy condition," that by reason of such condi- 
tion libelant had received the injuries aforesald, and that he was therefore 
entitled to recover the expense of his "surgical and médical treatment" and 
to a large addltional sum by way of indemnity or "damages." The trial 
court held that libelant could not recover for "maintenance and cure," be- 
cause he "was not warranted in arbitrarily leaving the Marine Hospital with- 
ou't some good reason," but that he was entitled "to a substantial sum for 
the Injury [be had received] on the ground that the owners failed to supply and 
maintaln in good working order the puUey and chaln In question." Decree for 
the libelant accordingly for $4,125.65, and clalmant appealed. 

Burlingham, Veeder, Masten & Fearey, of New York City (Morton 
ly. Fearey, of New York City, and F. A. Whitney, of Rio de Janeiro, 
Brazil, of counsel), for appellant. 

Foley & Martin, of New York City (George V. A. McCloskey. and 
James A. Martin, both of New York City, of counsel), for appellee. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). The 
gênerai law applicable hère we hâve so recently restated, that further 
exposition is unnecessary. Hanrahan v. Pacific, etc., Co., 262 Fed. 

951, C. C. A. , and Roeblings, etc., Co. v. Erickson, 261 Fed. 

986, C. C. A. , both filed November 12, 1919. 

[1] The reason given below for awarding indemnity — that "the 
owners failed to supply and maintain in good working order the pulley 
and chain in question" — is not sustained by the law applicable to the 
proven facts. The chains were supplied; whether unseaworthiness 
would hâve resulted, had that not been donc, is a matter not before us. 
Whether they should be "maintained," or retained in the pulleys, and 
left stretched along the guys contributing weight without strength, 
while the steamer tossed at sea, is a matter wholly within the discré- 
tion of the captain. If that discrétion was unwisely exercised, it was 
at most no more than his personal négligence in handling or mishan- 
dling good and proper appliances duly fumished by the owners. As 
nothing was defective in fit or material, and everything suggested as 
proper even by libelant's proctor, was provided for the ship, we hold 
that no unseaworthiness was shown. 

[2] Whether unseaworthiness in law may not be produced by non- 
use or misuse of good and sufficient adjuncts to or appliances of a good 
ship, and whether the resulting condition can give rise to action for 
indemnity under the doctrine of The Osceola, 189 U.. S. 158, 23 Sup. 
Ct. 483, 47 L. Ed. 760, are also questions not now before us, because 
it is plain that libelant, whether properly rated as ordinary seaman or 
landsman, was set a task not unsuited to his strength, and received (by 
his own account) injury solely from overtaxing that strength. 
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It is certain that the absence of chains or ropes in the blocks con- 
tributed to the ship's capacity to resist the périls of the sea, and 
therefore made for seaworthiness, rather than the opposite. Their 
insertion for purposes of cleaning or repair was as simple as it was 
necessary, and to hold that unseaworthiness arose when cleaning time 
came, although it had not previously existcd, is quite impossible. 

[3] Libelant's injury was peculiarly within the rule as to mainte- 
nance and cure. It was profïered, and rejected by libelant. His con- 
duct in leaving the Marine Hospital leaves us without any basis for 
allowance in his favor. There is some testimony as to his subséquent 
expenses, but everything that he preferred to procure for himself he 
might hâve had without any such expenditure. 

Decree reversed, without costs, and cause remanded, with direc- 
tions to dismiss libel, also without costs. 



ST. TAMMANY BANK & TRUST CO. OF COVINGTON, LA., v. WINFIELD. 

(Circuit Court of Appeals, Fifth Circuit Fcbruary 24, 192&) 

No. 3420. 

1. Courts ©=3329 — ^Amotjnt claimbd in good faith and not clearet ik- 

pboper determines amount in controversy. 

Ttie amount in controvcrsy, wliicli détermines tlie jurisdictlon of the 
fédéral court, is the amount iu good faitli claimed in plaintiff's plead- 
Ings, unless it appears elearly from the record that plaintif? could not 
legally recover the jurisdlctional amount. 

2. Courts i&=>32S> — Pétitions iield to snow amount in controvesst suf- 

FICIENT to GIVE JtTKISDICTION. 

A pétition to recover several items of damage, exceeding the jurisdlc- 
tional amount, is sufiicient to sustain tlie jurisdictlon of the fédéral 
court, though at a former trial one of the items had been withdrawu 
from the jury for want of évidence to sustain it, and the amount re- 
coverable, aside from that item, was less than the jurisdlctional amount. 

3. Appeal and ewrcr ©=977(1) — New trial <©=36 — Grant or refusal of 

NEW trial is not beviewable. 

In the fédéral courts the granting or refusal of a motion for a new 
trial is within the discrétion of the trial court, and ils ruling thereon 
cannot be reviewed. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. 

Action by James S. Winfield against the St. Tammany Bank & 
Trust Company of Covington, Ea. Judgment for plaintiff, and dé- 
fendant brings error. Afïïmied. 

Henry W. Robinson, of New Orléans, La., for plaintifif in error. 
Henry Mooney and Lewis R. Graham, both of New Orléans, La., 
for défendant in error. 

Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

CALL, District Judge". This is a writ of error sued out by St. 
Tammany Bank & Trust Company, a Louisiana corporation, the de- 

€=:»For other cases see Eame toplc & KEY-NUMBER in ail Key-Numbered Dlgests £ Indexes 
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fendant below, to reverse a judgnient against it for $2,460 in favor 
of James S. Winfield, the plaintiff below. 

This is the second time this cause cornes before this court. A 
statement of the pleadings will be found reported in 254 Fed. 785, 
166 C. C. A. 231, wherein this court held that the pétition and amend- 
ment stated a good cause of action, not subject to exception or demur- 
rer, but reversed the case on other grounds, and remanded it for a 
retrial. 

Before the retrial the défendant bank interposed its exception to 
the jurisdiction of the court ratione materiœ, on the ground that plain- 
tiff sued only for the item of $2,700, which on the face of the plead- 
ings he was entitled to recover. This exception was overruled by the 
trial court, and this ruling is assigned as error in the first assignraent. 

Thereupon the case went to trial, and the jury, after hearing the 
évidence and charge of the court, retired, and under instructions of 
the court rendered a sealed verdict, showing the différent items mak- 
ing the total amount found by it in favor of the plaintiff. Subse- 
quently in open court, in the absence of the attorney for the bank, the 
verdict was opened, and the trial judge, finding that the jury in its 
verdict had included certain items of damage which were improper 
under the évidence and charge of the court, directed it to retire and 
strike out from said verdict those improper items, which it did, and 
returned the verdict on which the judgment was entered, complained 
of hère. This constitutes the second assignment of error. 

[1] The plaintiff in error relies upon Vance v. W. A. Vandercook, 
170 U. S. 468, 18 Sup. Ct. 674, 42 L. Ed. 1100, to sustain its first 
assignment. The rule for determining the jurisdiction of the court 
ratione materise, to be deduced from that case and ail others which 
we hâve examined, may be stated as f ollows : The amount, in good 
faith, claimed in plaintifî's pleadings, will fix the jurisdiction, unless 
it appear clearly from the whole record that the plaintiff could not 
legally recover the jurisdictional amount. 

[2] Testing the pétition by this rule, it appears to us that the trial 
judge did not commit error in overruling the exception to the juris- 
diction of the court. Paragraph IX of the pétition allèges that, "sole- 
ly as a resuit of the aforesaid violation by said bank of its contract 
and the instructions it had," the items of damage therein claimed were 
sufïered, and resulted solely from the endeavors of plaintiff to mini- 
mize defendant's loss. Paragraph X allèges that, "by reason of the 
aforesaid violation of its contract by the bank, ail of the aforesaid 
71 mules" had gone into the possession of one Wertz, and upon Con- 
sulting an attorney he was advised that it was necessary to bring a 
suit for the séquestration of same; said attorney being the président 
of said bank. Paragraph XI allèges that, acting upon such advice, a 
suit was prosecuted and 26 of said mules recovered, for which the de- 
fendant bank was given due crédit. Paragraph XII allèges that in 
the prosecution of said suit the necessary court costs and attorney 
fee amounted to $449.75, which was paid by plaintiff. 

The exception necessarily admitted the truth of thèse allégations. 
If tlrey were true, could the trial judge say on exception that upon the 
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face of the record no recovery up to the jurisdictional amount could 
be had by plaintiff? We think net. On the first trial the proof evi- 
dently failed to sustain the allégation of the ninth paragraph, and the 
trial judge eliminated those items of damage from the considération 
of the jury, but allowed them to consider the items contained in the 
eleventh and twelfth paragraphs. It was for error in admitting tes- 
timony as to thèse last-mentioned items that this court reversée! and 
remandcd the case for a retrial. It might vvell hâve been that, on 
the retrial of the case, testimony sustaining the claim set out in 
paragraph IX could hâve been introduced, showing circumstances 
which would hâve made the bank liable for those items, and those 
items were in an amount ample to sustain the jurisdiction of the Dis- 
trict Court. 

[3] The défendant bank, after rendition of the verdict, made its 
motion for a new trial, upon the ground that the sealed verdict showed 
that the jury were inattentive to the testimony and charge of the 
court, or were actuated by bias or préjudice. This motion was over- 
ruled, and the overruling of said motion is assigned as error. It is 
settled by the décisions of the United States courts that the granting 
or refusai of motions for new trials is discretionary with the trial 
court, and error cannot be predicated thereon. Mattox v. United 
States, 146 U. S. 140, 13 Sup. Ct. 50, 36 U. Ed. 917, and the cases 
cited by the Chief Justice in delivering the opinion of the court. 

We therefore find no error in the record, and the case must be af- 
firmed. 



RGGEKR V. STN SALES CORPOKATIOX et n\. 

(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 112. 

1. Copyrights i®=35.5 — Of book not infrinoed. 

A copyrifflit of a liooit or pruupiilet containing the officiai report of Gen- 
eral Pershins relating to the vvar, with a portrait of the General on the 
cover and dravvinsrs of military scènes on tlie margins of the pages, held 
not infrinsed by a much siinilar hoolî, containing the same report and 
sirnilar, but not tiie same, iwrtrait and drawings, which constituted the 
only portion of the book subject to copyright. 

2. CoPYBKUiTS <@=3ô7 — What constitues "infringemext." 

"Infringonient" of a l)ook consists in the eopying of somc suhstantial 
and niaterial part. 

|Ed. Note. — For otber clefinitionK, see Words and Phrases, First and 
Second Séries, Infringement.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit by John H. Eggers against the Sun Sales Corporation, Herzig 
& McLean, Incorporated, and others. Decree for défendants, and 
complainant appeals. Affirmed. 

Action is for infringement of the copyi'ight of a book entitled "General 
Pershing's Stoi'y of tlie American Ai'niy in l'rance." The book is a pami)hIot. 

€:=3For otber cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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consisting of the Qenevfirs oflicial report to the Secretary of War, botinrl in 
with a photograpli of the writer and certain poemH. Tlie margins of most of 
the pages are ornamented with reproductions of drawings representing nilU- 
tary scènes, and the cover is of white paper bearing on its front the tltle 
aforesaid anti a drawing of General Pershing. Tlie pamphlet wns designed 
lo be sold on the streets or bought in quantifies for gratultous distribution 
by the buyer, as is asserted in argument and not denied. As the publication 
was timely, the sales were remarkably large, and were to a considérable extent 
made through the individual défendants. 

The alleged infringement is a pamphlet of substantially the same slze, 
bound In white paper and entltled "General Pershing's Officiai Story of the 
American Expeditionary Forces in I^ance." Défendants' pamphlet has like- 
wise portraits of General Pershing on the cover and an Interior page, but evl- 
dently not reproduced from the same original drawings or photographs a» 
plalntiff's. It conslsts (as does plaintiff's) of the General's officiai report set 
forth on the same number of pages, and it is ornamented, not with pictures 
on the margin, but with représentations of the corps and divisional badges 
of the A. E. F. in tlnted Ink on the page centers and supplemented by two of 
the three poems contained in plaintlfC's pamphlets, but thèse two sets of 
verses were reprinted by both plaintiff and défendants by permission of the 
owners of the copyright thereof. Défendants' pages containing the poems are 
ornamented by drawings suggestive of war, but entlrely différent in détail 
from those of plaintiff's, though in both books the plcture on the page bearing 
a poem is evidently thought to be appropriate to the subject of the poem. 

The court below dismissed the blll, and plaintiff took this appeal. 

Dunn, Goodlett, Massie & Scott, of New York City (Ralph L. Scott 
and Clifford E. Dunn, both of New York City, of counsel), for appel- 
ant. 

Milton Mayer, of New York City (Goodman Block, of New York 
City, of counsel), for appellees. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] In 
form statutory copyright is effected by the act of the person claiming 
the privilège. What is registered is a "claim to copyright." Act March 
4, 1909, c. 320, § 10 (Comp. St. § 9531). There is no provision for ex- 
amination, as in the case of patents, and probabJy for that reason the 
act (section 3 [Comp. St. § 9519]) déclares that protection is extended 
to "ail the copyrightable component parts of the work copyrighted." 
The inference is that there may be in that for which claim is made 
much to which the protection of the act cannot extend. This is but 
récognition of law existing long before the présent statute. Black v. 
Allen Co. (C. C.) 42 Eed. 618, 9 E. R. A. 433, and cases cited. 

This action rests on copyright alone, though the pleadings contain 
an abandoned suggestion of unfair compétition. Therefore the first 
inquiry is: What does the plaintiflf's pamphlet contain that is copy- 
rightable matter ? Certainly not General Pershing's officiai report, that 
being a public document. Admitting this, plaintifï rests on the doc- 
trine of Callaghan v. Meyers, 128 U. S. 617, 9 Sup. Ct. 177, 32 E. Ed. 
547, and thereby necessarily likens the addenda, the ornamentation, and 
indeed the "gei-up" of his pamphlet, to the original matter specified 
in that well-known décision as the original matter commonly added by 
reporters to judicial décisions. Considering that the officiai report,. 
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standing alone, could not be copyrighted, we pass over the question 
whether what the plaintiff added, or any substantial portion thereof 
was in its nature copyrightable ; we pref er lo deal only with inf ringe- 
ment. 

[2] "Infringement" is a word not defined in our statute. It is as- 
sumed to be something already known to the law (section 25), and 
where the subject of copyright is a book, infringement consists in 
the copying of some substantial and material part thereof (Chatterton 
V. Cave, 3 App. Cas. 483). In this instance, défendants may be said 
to hâve copied nothing that was copyrightable in plaintiff's pamphlet, 
assuming that ail was copyrightable except the report. What défend- 
ants did was to learn by handling plaintiff's pamphlet that there was a 
good market for the report, and so they imitated plaintiff's attractive 
get-up therefor. 

This conduct may be called mean, but it is not punishable under the 
Copyright Act (Comp. St. §§■ 9517 et seq.). It is even possible that 
défendants' printers set up the officiai report from a copy of plaintiff's 
book ; identity of pagination leads to that suspicion ; but legally that is 
not of sufficient importance to constitute infringement of copyright. 
Banks, etc., Co. v. Lawyers', etc., Co., 169 Fed. 386, 94 C. C. A. 642, 
17 Ann. Cas. 957. 

But, however unattractive in a business or moral sensé défendants' 
conduct has been, it was open to any one to print and publish the public 
document in question, and there is as much original additional labor 
in défendants' sélection of pictures as there was in plaintiff's sélection 
of différent pictures. In this sensé the later publication, made up of 
matter open to the whole world can itself be called original and new. 
Chautauqua School v. National School, 238 Fed. 151, 151 C. C. A. 227. 
Assuming, then, that plaintiff's pamphlet contains any copyrightable 
matter, we are of opinion (1) that défendants' is not an infringement; 
and (2) that it may itself be pronounced a new and original work, in 
the very broad sensé the law compels us to attach that name to triviali- 
ties having pecuniary value. Hein v. Harris (C. C.) 175 Fed. 877. 

The decree appealed from is affirmed, but, under the circumstances, 
without costs. 
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In re 20OV12 DOZEN WOOL HOSE AND IIAT^F HOSB. 

KUEHL V. UNITED STATES. 

(Circuit Court of Api^eals, Second Circuit. Jauuary 14, 1920.) 

No. 33. 

CUSTOMS DUTIES <g=5l30 — MlCHClTANDlSE IMPORTED BY PERSON IN CUSTOMS SERV- 
ICE 8UB.TBCT TO FORFEITUBE AS IMPORTED "CONTRARY TO LAW." 

Merclmndlse imported by a person em]iloye<l in the customs service as 
an appraiser of imports, in -v-iolation of Rev. St. § 2638 (Comp. St. S 
537!)), held imported "contrary to law," and v=5uliject to seizui'e and for- 
feiture under Kov. St. § .3082 (Comp. St. § 5785). 

[pjd. Note. — For otlier définitions, see Words and Plirases, First and 
Second Séries, Contrarj' to Law.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by the United States against 2OOV12 Dozen Wool Hose and 
Half Hose ; Henriette Ruehl, claimant. Judgment for the United 
States, and claimant brings error. Affirmed. 

Writ of error to review a duly entered decree of coudeinnation. The libel 
asserts tliat the goo<ls in question liad l)een imiwrted "contrary to law" by one 
F. W. Kuehl, and were therefore subject to forfeiture imder II. S. § 30S2 
(Comp. St. § 5785). The illegality asserted is tliat said Ruehl was at the 
time of Importation an examiner of mer(thandise under the appraiser at New 
York, and therefore a "person employed under the authority of the TJnlted 
States," who by R. S. § 2&S8 (Comp. St. § 5379), is forbidden to "iniport or be 
concerned direetly or indirectly in the importation of any merchandise for 
sale," under a penalty of ?500. 

The claimant is Henriette Ruehl (wife of the .said F. W. Ruehl), who under 
the registered trade-name of Scotch Import Company deals (as was asserted) 
in goods of this Ivind. Her auswer pleaded generally a légal Importation by 
herself. Under proper stipulation the trial .1udge was authorized to direct a 
verdict in accordance with the facts as found by hini. After hearing évidence 
the court found in .substance: (1) The Scotch Import Company was in fact F. 
\V. Ruehl ; (2) who wa,3 at date of importatioti in goveniment employ as 
allégea; wherefore (3) the importation In the naine of said Import Company 
was contrary to law, and subject to the forfeiture prayed for, To the decree 
accordingly, claimant took this writ. 

Montagne Lessler, of New York City (Paris Russell, of New York 
City, of counsel), for plaintiiï in error. 

Francis G. Caffey, U. S. Atty., of New York City (Harold Harper, 
Asst. U. S. Atty., of New York City, of counsel), for the United States. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

PIOUGH, Circuit Judge (after stating the facts as above). The 
findings of the trial court hâve évidence supporting them. With the 
weight thereof we cannot deal, and must therefore approach this mat- 
ter with the fact established that the Scotch Import Company was but 
a cover for E. W. Ruehl, and that for ail purposes of responsibility 
this importation might as well hâve been in his own name. This dis- 
penses with ail inquiries as to the scope and meaning of the phrase 

„— , . . — ■ ■ « 
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"concerned directly or indirectly in" importation. United States v. 
Scott (C. C) 74 Fed. 213. 

Thus reduced to it.s lowest terms, the claimant's contention is tliat 
section 2638 is not a customs statute, but is purely pénal, and fully sat- 
isfied by puni.sliing a person ; therefore it cannot be invokcd to justify 
an allégation that goods and merchandise hâve been imported contrary 
to law; for section 3082, thougli not complète of itself (Keck v. Unit- 
ed States, 172 U. S. 434, 19 Sup. Ct. 2.S4, 43 L. Ed. 50.^), can only be 
completed by discovering some other statute operating on goods, and 
making their importation illégal, and not by referring (as hère) to a 
statute that opérâtes in personam only. The position is said to find 
support in the language of United States v. A Lot of Jewelry (D. C.) 
59 Fed. 684. We find nothing to the point there decided, and while the 
argument of United States v. Kee Ho (D. C.) 33 Fed. 333, more clearly 
indicates a differing thought, we think this claimant's position a nov- 
elty. 

The only obligation on one filing libel for condemnation under sec- 
tion 3082 is to allège and prove that the act of importation was know- 
ingly "contrary to law" on the part of "any person" so importing. The 
statute contains no indication as to how or in what manner the law is 
to be violated, much less is it confined by its language to any spécial 
kind of statutory infraction. 

The unlawfulness of importation (i. e., bringing into the country, 
United States v. One, etc., Coat [D. C] 237 Fed. 707) may dépend o'n 
the kind of merchandise (e. g., certain books and drugs), or the method 
of introduction (e. g., clandestine landing), or their origin (e. g., by 
trading with the enemy), or a mère incident of introduction (e. g., 
false or dishonest entry). The illegality is as tainting, whether the 
goods are tainted or not, and there must always be somewhere a hu- 
man being to produce the illegality ; and in this instance we hold that 
Ruehl's act in bringing thèse goods into the country was "contrary to 
law," because he was under a statutory disability at the time he so im- 
ported ; he was the "any person" ref erred to in section 3082. 

There are other assignments of error, not thought necessary to no- 
tice ; they either relate to évidence admitted as we think properly, or 
to matters not appearing in the record in such shape that we can cun- 
sider them. 

Decree afïirmed. 
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HIGGIN MFG. CO. v. WATSON et al. 

(Circuit Court ol Appeals, Sixth Circuit February 3, 1920.) 

No. 3216. 

1. Patents ®=j328 — Fob eewibeablk scbeen constbuction vaiid, but not- 
infrinqed. 

The Watson patent, No. 956,239, for rewireable screen construction. Jield 
valid, as Involving a degree of invention over tlie prier art, but claims Nos. 
3, 10, 11, 12, and 13 not Infringed by a structure manufactured uuder 
the Hlggin patent, No. 1,171,952. 

2. Patents <S=>73 — Earlieb issued patent was pbiob aet, thottgh iateb- 

patentee carbied invention back or issue date. 

A patent actually issued before plaintifC's patent was applied for was a 
part of tlie prlor art as to plaintiCf, tliough plaintiffi carried his invention 
back of tlie issue date of the earlier patent. 
S. Patents ©=5310(7) — ^Answeb in infeinqement striT hbld to sufficientlt 

ALLEGE PBIOB PATENT AS ANTICIPATION. 

An allégation In the answer ia a patent Infringement suit that ail the 
substautlal and material parts of plaintlff's structure were, prior to the 
date of the alleged discovery or invention thereof, or more than two years 
prior to the date of the applications, invented, patented, deseribed, and 
shown in numerous patents and printed publications, and more particu- 
larly In certain patents mentloned, Including one to B., sufficiently pleaded 
the patent to B. as an anticipation. 

4. Patents ©=3l68(2) — .\mendment of claim to meet objection op double 

PATENTING IS BINDING ON PATENTEE. 

An amendment of a patent claim to meet the Coramissioner's objection 
of double patenting Is as binding on the patentée as an amendment to 
avoid rejeetion on the prior art, especially as the limitation, if Intention- 
ally made, would be binding, though voluntary. 

5. Patents <®=>328 — Patent fob impeovement in eewireable sceeens held 

invalid in paet, and vaud and infbinged in pabt. 

Claims 1 and 2 of tbe Watson patent. No. 836,475, for an Improvement 
on the tubular construction of rewireable screen frames, held Invalid as 
Involving no more than the skîll of a mechanlc tralned In the sheet métal 
art, but claim 3 valid and Infringed by a structure manufactured under 
the Hlggin patent, No. 1,171,952. 

6. Patents <ê=»66 — Copendinq application is not pbiob aet, though lateb 

application puepokts to covee impeovement theeeon. 

The rule that, where two patents are granted on copending applications, 
neither of which claims any invention claimed in the other, the one later 
granted, but earlier applied for, cannot, in determining Invention, be con- 
sidered prior art as against the later applied for, but earlier Issued patent, 
is not changed by the fact that the later application purports to cover an 
Improvement on the Invention embraced in the earlier application. 

Appeal from the District Court of the United States for the Eastem 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Suit by Henry W. Watson and others against the Higgin Manu- 
facturing Company. From an interlocutory decree for plaintifïs, de- 
fendant appeals. Reversed and remanded, with directions. 

Edward Rector, of Chicago, 111., and Allen & Allen, of Cincinnati, 
Ohio, for appellant. 

Livingston Gififord, of New York City, and J. William Ellis, of 
Buffalo, N. Y., for appellees. 

4= For other cases see same topio & KBT-NUMBBR in ail Key-Numbered Dlgests & ludexM 
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Before KNAPPEN and DENISON, Circuit Judges, and McCAEL, 
District Judge. 

KNAPPEN, Circuit Judge. Suit for infringement of two United 
States patents to Watson, viz., No. 956,239, applied for July 27, 1905, 
and issued April 26, 1910; and No. 8.36,475, applied for October 30, 
1905, and issued November 20, 1906. Both relate generally to re- 
wireable screen construction for doors, windows, and the like open- 
ings, and particularly to a tubular sheet métal frame, and means for 
attaching the screen-cloth thereto. No. 956,239, while issued later, 
was applied for earlier, than the other. It is thus properly treated as 
the earlier patent, and is in fact the main or basic patent — No. 836,475 
being for spécifie improvements upon the construction shown in the 
then pending application for the main patent. The appeal is from 
an interlocutory decree finding both patents valid and inf ringed. 

[1] 1. The spécification of the main patent (No. 956,239) discloses 
a frame having along its inner edge a lengthwise recess (for holding 
the wire cloth and its retaining strip), f ormed by extending both edges 
of the strip from which the tubular part of the frame is formed into 
a lengthwise angular flange, the inner edge of the sheet métal being 
left short and the outer edge extending inwardly over it and forming 
a locking edge, which thus slightly narrows the mouth of the recess. 
The retaining strip as shown takes the form of a metallic tube, di- 
vided along one side, thus enabling it to be so compressed as to enter 
the narrowed mouth of the recess. This construction is sufficiently 
shown by the reproduced Figs. 3 and 6 of the patent drawings— the 
former being a perspective view of one of the ends of the frame sides ; 
the latter, a like view of the "tubular spring locking strip." 



^4^ 




There was nothing novel in the idea of a rewireable screen frame, 
whether of wood or of sheet métal, having a recess therein for hold- 
ing the screen cloth, and a removable retaining strip. Wooley (1870) 
disclosed a wooden tongue or stay rod in a groove in a wooden frame. 
Whittaker (1886), disclosed a retaining strip in the form of a rope or 
flexible packing. Connell (1888) showed a sheet métal frame in 
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tubular form; the retaining member being a nonremovable, résilient 
spring. Baker (1901) disclosed a nonremovable gripping or clamp- 
ing deyice in a metallic frame; the frame proper, as distinguished 
from the recess, not being closed, although substantially rectangular, 
and being stiffened by a rod therein. Baker, however, by patent No. 
787,818, applied for June 5, 1904, and issued April 18, 1905, showed 
a sheet métal frame having a recess formed by an extension of one 
side only of the frame, a locking outer edge of the recess portion 
formed by an inward turn of the extended frame side, the tube and 
recess being thus formed from a single sheet, and having a removable 
sheet métal retaining strip or spline, which differed from a wide 
mouthed slotted tube in having its outer edge slightly upturned to 
engage (by slipping under) the outer (hooked) edge of the recess wall, 
and provided to be "sprung into place" by compression against the 
inner side of the groove, and, by expansion, to hold the screen wire 
in position, as indicated by Figs. 3, 4 and 8 of the patent dravvings hère 
reproduced, the first of which figures shows the retaining strip in 
place ; the second, with the parts of the frame separated ; and the 
third, the rnanner of assembling. The spécification states that the 
"stiffener rod" shown in each of thèse three figures may be omitted. 




[2, 3] The second Baker patent was thus clearly prior art as to 
Watson ; the former having been actually issued bef ore Watson's pat- 
ent was applied for. The fact that Watson carries his invention back 
of Baker's issue date, but subséquent to Baker's application, is not 
important under the rule recognized by this court. Lcmley v. Dob- 
son-Evans Co., 243 Fed. 391, 395, 156 C. C. A. 171, and cases cited. 
We see no substantial merit in the proposition that the Baker patent 
was not pleaded. We think plaintiff could not fail to understand that 
Baker was claimed to be the first and true inventor of the device of the 
patent sued on. Although Ihe answer does not expressly so state, 
we think it fairly implied.^ But, even if not sufficiently pleaded as 



1 The allégation Is tli.'it "iill substantial and matei-ial parts tliereof were, 
prior to the date of the alleged discovery or invention tliereof by the said 
* * * Watson, or niore than two years iirior to the date of applications 
for said letters patent, inveuted, patented, desoribed and shown in luimevous 
letters patent and in nunierous printed publications and more i)artieular]y in 
the followins letters i>atent of the United States," aiaong which Is the Baker 
patent in question. 
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an anticipation, the second Baker patent is before us as part of the 
prior art. In fact, as will be seen, it was cited in the Patent Office 
as a référence against Watson's application. 

Tlie device of Watson's main patent marked an advance over that 
of Baker's second patent; for, while each bas a frame formed of a 
sheet métal strip bent in tubular form, with a recess for tbe retaining 
strip or spline, formed by the extension of the strip which forijis ,the 
tube, and the recess of each has an outer locking edge, yet Watsofl's ex- 
tension of both edges of the tubular part of the frame, in forming the 
recess, practically, though not with strict accuracy, closes the tubular 
portion, giving a désirable feature of rigidity to both the tube portion 
and the recess part, thus increasing rigidity without increasing weight 
of the sheet métal used. (While the patent discloses other features of 
rigidity, they are not involved hère.) Watson's spline, as described, 
also difïers from that of Baker in the respects before mentioned, and 
is, we think, an improvement on it ; the commercial history of Wat- 
son's device indicates that the features referred to had substantial 
utility; and we are disposed to regard his main patent as involving a 
degree of invention over the prior art. The claims in issue are Nos. 
3, 10, 11, 12, and 13. The third claim reads as follows: 

"3. In a wlndow scroen, a frame consistin.s? of sheet métal strips bent jii 
tubular form, the lengtb-wl.se edges of suid strips formed in a recess, screon- 
wire, and a retaining strlj) consi.sting of a métal tube divided along one Bide 
to form separated edges, said tube adapted to fit said recess." 

The tenth, eleventh, tweifth, and thirteenth claims were not con- 
tained in Watson's original application. The tenth claim was framed 
as the resuit of an interférence between Watson and McFarland, and, 
on priority being awarded to Watson, the eleventh, tweifth, and thir- 
teenth claims were inserted. The tenth claim is as follows : 

"10. In an Improved window screen, the combination of the frame with 
grooves enlarged inwardl.v, the résilient slottod tubes forming a filling pleee 
adapted to be Inserted in said groove, the wire fabric to be engaged therein, 
substantlally as deseril)ed." 

The différences between claim 10 and the three follovving claims, 
so far as seems important hère, are thèse: In claim 11 the locking' 
bar is characterized as "a résilient tubular locking strip, engaging and 
holding the fabric in said recess ; said locking strip being longitudinal- 
ly split to form separated adjacent edges, permitting the strip to ex- 
pand and contract upon the application and release of nressure." In 
the tweifth claim the locking member is described as "being closed on 
ail sides except one, with the edges of the enclosed side normally out of 
contact to enable the locking member to be pressed into said groove 
and to therein expand and lock the wire screen in place" ; in the 
thirteenth claim the locking members are described as "tubular mem- 
bers with edges separated along one side, said members adapted to 
be compressed into the grooves to bind the edges of the screen fabric 
against the walls thereof." It will be seen that neither of the last 
four claims is in ternis confined to a frame of tubular form, or even 
to one made of sheet or other métal, or to one having a recess formed 
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by the extended walls of the frame proper, and that the spécifie and 
dominating élément of each of thèse four claims is the resihent spline. 

The alleged infringing structure (put out in 1915, and manufactured 
under Higgin's patent, No. 1,171,952, February 15, 1916, appHed for 
to meet the demand for rewireable screens) difïers from the disclosure 
of plaintiff's main patent, as shown in Figs. 7 and 8 (hère reproduced) 
of the drawings of the Higgin patent. 

The différences are (a) that in defendant's construction, so far as 
shown in figure 7 below, one of the edges of the sheet-metal from 
which the tubular part of the frame is constructed is extended only 
about three-fourths of the way across the floor of the recess; and 
{h) the retaining member, instead of being in split tubular form, adapt- 
«d to be sprung past the locking edge, has a camshaped edge adapted 
for insertion past the locking edge of the recess, whereupon the spline 
is rocked into position therein. Infringement turns upon the question 
whether plaintifï's patent, in view of the prior art, and its office his- 
tory, is entitled to be construed broadly enough to cover defendant's 
construction. 




We think it beyond doubt that the tenth, eleventh, twelfth, and 
thirteenth claims each call for a résilient slotted tube, whose resiliency 
is necessary to its insertion into the recess, and which assists in locking 
the screen cloth therein. It follows that, uniess defendant's spline is 
the équivalent thereof, neither of thèse four combination claims is 
infringed. 

While the language of claim 3 — "a retaining strip consisting of a 
métal tube divided along one side to form separated edges, said tube 
adapted to fit such recess" — does not in express terms call for a 
résilient tube requiring compression to enable it to enter the channel, 
yet, when considered, as it should be, in connection with the statement 
in the spécification that the screen-wire is attached to the frame in the 
channel "by means of a tubular spring strip 31 which is formed of 
a strip of sheet métal bent in tubular form, with the edges a slight 
distance apart as at 3/^,, so that they may spring together when pressed 
into channel SI," such resiliency is by natural and normal construc- 
tion called fox ; and the natural implication would be that the résilient 
"retaining strip," being intended to hold tha screen cloth by engaging 
it within the channel, was intended to fît the latter closely. 

[4] Plaintifï contends, however, that claim 3 is not limited to a résil- 
ient strip. The Patent Office history of this feature of the third claim 
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is this : The last clause of the claim as originally filed read— "and a 
retaining strip formed of a folded strip of sheet métal ta fit said re- 
cess." The claim was rejected on the second Baker patent, and was 
amended by substituting the words "consisting of a métal tube to fit 
said recess," in place of the italicized words above. After the claira 
had been formally allowed, and after the interférence was disposed of , 
the words "divided along one side to form separated edges" were in- 
serted, to meet the Commissioner's objection of double patenting, by 
reason of certain claims of Watson's improvement application. While 
Watson was thus not compelled to make the change to avoid rejection 
upon the prior art, he was required to make it in order to meet an 
objection which, if persisted in and sustained, would resuit in the dis- 
allowance of the claim. 

On principle, we can see no controlling différence between an amend- 
ment so made and one made because of the prior art. We think Wat- 
son clearly bound by the language of his claim. It not only harmonizes 
with the express language of his spécification, but, even if the limita- 
tion might be thought voluntary, it would be none the less binding if 
intentionally made. McClain v. Ortmaver, 141 U. S. 419, 425, 12 
Sup. Ct. 76, 35 L. Ed. 800; Cimiotti v. American Co., 198 U. S. 399, 
415, 25 Sup. Ct. 697, 49 L. Ed. 1100; Ohmer v. Ohmer (C. C. A. 6) 
238 Fed. 182, 193, 151 C. C. A. 258. And that such was the intention 
is not open to doubt. It may further be noted that (by contrast with 
claim 3) in certain of the claims not in suit (Nos. 1, 2, 5, 6, and 7) the 
form of the retaining strip is not an élément. It should go without 
saying that the third claim is not infringed, unless defendant's re- 
taining member is the équivalent of plaintiff's. 

In view of the prior art, we think such equivalency is lacking. The 
métal of which defendant's spline is made is slightly résilient, and so 
is the spHne itself ; but the resiliency is apparently not enough to bave 
substantial operative effect. The contrast with plaintifif's spline in this 
respect is sharp. True, defendant's spline, in the process of rocking 
into the channel, requires substantial force, to effect a compression of 
the screen cloth, and is to some extent locked in place through the 
screen cloth's resiliency ; but the latter's resiliency is not the équivalent 
of plaintiff's slotted tube, for the latter (as in the case of ail splines 
used for this purpose) has, to begin with, the benefit of the screen 
cloth's resiliency, and to this resiliency that of plaintifif's spline is an 
added and dominating feature. Nor, in our opinion, is the cam feature 
and oi>eration of defendant's spline the équivalent of plaintifif's com- 
pressible and résilient spline. The former is not substantially (al- 
though it may be slightly) compressed in entering the channel, nor has 
it been found in practice to be securely enough held therein without 
the use of pins. Indeed, the pull of the screen cloth seems to resuit 
in drawing the cam edge of the spline more firmly against the inner 
wall of the channel, and thus the outer edge of the spline away from 
the channel's outer wall, and without substantial résilient action in the 
spline. Were Baker's second patent not prior art (the learned District 
Judge thought it was not), the resuit might be otherwise. But, in 
view of Baker, plaintiff's invention cannot, in our opinion, be con- 
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strued broadly enough to embrace defcndant's structure. The lat- 
ter's spline bas in fact as much substantial resemblance to Baker's as 
to plaintiff's. We therefore think défendant bas not appropriated tbe 
device of plaintiff's main patent. 

[5] 2. Plaintiff's improvement patent (No. 836,475) is confined to 
means for stiffening and strengtbening tbe tube and channel disclosed 
in tbe main patent. Tbe invention is stated in tbe spécification to be 
"an improvement upon tbe tubular construction sbown" in plaintiff's 
application for their main patent. The stated object is to — 

"provide means for stiffening and strensthoning tlie tubular .slieet métal frame 
fiides and (he side cliannel pièces for tlie fraiiie to slide in, so that exceeâln,;,'l,v 
iight and thin slicet métal can be used witliout impairius the rigidity of tlie 
frame, thiis making an exceedingiy llglit and strong screen." 



Tbe means disclosed for accomplisbing this end consist of, first, 
spaced reinforcing ribs pressed into tbe walls of tbe tubes and cban- 
nels, as illustrated in Figs. 2 and 3 hère reproduced, which are in sub- 
stantial effect Figs. 3 and 4 of the main patent, plus tbe ribs referred 
to ; Fig. 4 (also bere reproduced), a sectional view of the tubular frame 
sides, being a substantial reproduction of Fig. 5 of tbe main patent (a 
spécial reinforced channel strip is provided for wben "an exceedingly 
strong channel" is needed) ; and, second, tbe "uniting of tbe two con- 
tacting edges which form the angular flange 12 y "preferably by solder 
or brazing, so that they are as one, a solid tube as distinguisbed from 
a split tube." This, as .stated, "absolutely prevents tbe slipping of one 
edge on the other from torsional strain on the screen frame and gives 
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greater rigidity to the construction." Otherwise than already stated, 
no construction of frame, tube, or channel, except as sbown in the main 
patent, is disclosed. Tbe claims in suit are the first, second, and third. 
The first reads : 
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"In a métal sci'oîen, a frarae, the side and end pièces of sairl frame each con- 
sistinr/ of a solid tube, a cliannel aloug said tube, screen wire, and a locking 
meaus to hold said wire in said cliannel." 

Except that in the second and third claims the words "locking strip" 
are used, instead of "locking means," the second claim diiïers from 
the first only in substituting for the words italicized the following: 
"Composed of strips of bendable sheet métal formed in a brazed 
tube," and the third in substituting the phrase "composed of strips 
of métal formed in a tube vvith lapped edges, said lapped edges brazed 
together and formed in" (a channel along said tube, etc.). 

The only new élément in either of the claims in suit is thus the 
joining (for purposes of greater rigidity) of the two contacting edges 
of the sheet métal. In our opinion patentable invention was not in- 
volved in the mère brazing or welding or riveting of the contacting 
edges of the sheet métal to prevent torsional strain. In view of the 
use of such devices for the same purpose in the sheet métal art gen- 
erally, their application to screen frame construction when the ne- 
cessity of stiffening or strengthening to prevent such strain appeared 
would seem to involve no more than the skill of the mechanic trained 
in the sheet métal art. Johnson v. Toledo Traction Co. (C. C. A. 6) 
119 Fed. 885, 890, 56 C. C. A. 415. Baker's second patent disclosed a 
frame of sheet métal bent in tubular form (although not strictly a closed 
tube), with but one edge of the sheet métal extended to form the chan- 
nel. The first and second claims of Watson's improvement patent con- 
tain no référence to a channel formed by an extension of both edges 
of the sheet métal, or of the strengthening of the channel, except as 
involved in the closing of the tubular part. Neither of those two 
claims, therefore, marks any advance over the art prior to Watson, 
except as the tubular part of the frame is closed by the welding, sol- 
dering, or brazing; and this we think involves no invention, even if it 
was necessary, in order to entirely close Baker's tube, that the down- 
turned extension of the upper edge of the sheet métal be sHghtly ex- 
tended to accomplish actual contact with the extension of the lower 
edge. 

[6] With respect, however, to the third claim of Watson's improve- 
ment patent the case is différent, for the invention of his main patent 
is the earliest one brought to our attention in which the edges of the 
sheet métal forming the tube are lapped, and thus both extended edges 
employed in forming the channel, and the third claim of the improve- 
ment patent calls for a channel formed by extending both edges of the 
sheet métal which forms the tubular portion. The validity of the third 
claim in question thus dépends upon the effect accorded to the main 
patent. On this subject plaintifï contends that the case falls within 
the gênerai rule, which is recognized by this court, that where two 
patents are granted on copending applications, neither of which claims 
any invention claimed in the other, the one later granted, but earlier 
applied for, cannot, in determining invention, be considered prior art 
as against the later applied for, but earlier issued, patent. Century 
Co. V. Westinghouse Co. (C. C. A. 8) 191 Fed. 350, 352, 112 C. C. A. 
263 F.— 25 
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8; Toledo, Co. v. Kawneer Co. (C. C. A. 6) 237 Fed. 367, 150 C. C. 
A. 378. Défendant contends, however, that as the invention of the 
second patent was specifically alleged and described as a mère im- 
provement upon the main Invention disclosed in the earlier application, 
it is invalid, if it contains in fact no invention over that disclosed by 
the main patent. In other words, if no invention is involved in the 
improvement, it is not a palentabîe improvement, regardless of the 
copendency of the applications. 

Spécifie authority apart, this contention is not without attractiveness. 
The proposition as stated by counsel does not treat the main Watson 
patent as prior art, except as it requires the invention alleged to be 
"improved upon" to be considered in determining whether the alleged 
"improvement" upon it involves inventive faculty, and thus a second 
invention growing out of the same subject-matter. In the opinions in 
the following cases (in ail of which copending applications were in 
fact involved, and which impress us as the strongest of the cases cited 
by défendant) statements are made which on their face lend support 
to defendant's contention ; Westinghouse Co. v. New York Co. (C. C. 
A. 2) 63 Fed. 962, 972, 11 C. C. A. 528; Thomson-Houston Co. v. 
Ohio Brass Co. (C. C. A. 6) 80 Fed. 712, 724, 26 C. C. A. 107; Will- 
cox & Gibbs Co. v. Merrow (C. C. A. 2) 93 Fed. 206, 207, 211, 212, 
35 C. C. A. 269; Thomson-Houston Co. v. Sterling-Meaker Co. 
(C. C.) 171 Fed. 111, 112, 113. In none of thèse cases, however, does 
the co-pendency of the application appear to hâve been set up as for- 
bidding the conclusion reached, nor is there anything to indicate that 
the respective courts had in mind the rule relating to copending ap- 
plications which we hâve stated above, and which has received the 
approval of this court. Moreover, in each of the cases above cited 
the court was considering and passing upon the validity of the later 
issued patent, and its language was thus, strictly speaking, obiter, as 
applied to a case involving a patent earlier issued, and so distinguish- 
able from double patenting. No décision of the Suprême Court di- 
rectly in point is brought to our attention. 

Although the cases cited by défendant give rise to a degree of con- 
fîict and confusion, we do not, in view of the considérations to which 
we hâve called attention, think we would be justified in accepting them 
as taking the instant case out of what we believe to be the gênerai 
and correct rule applicable to copending applications. We are the 
better satisfled with this conclusion in view of the meritorious nature 
of the invention of the third claim of the so-called improvement pat- 
ent ; the fact that the extension of the overlapping edges in f orming the 
channel, in connection with their brazing, gives to those two steps a 
more or less single, although composite character, together with the 
query whether, in view of the actual nature of the claims of the re- 
spective patents in issue hère as compared with each other, and the 
changes made in the course of passing through the Patent Office, too 
much stress is not laid by défendant upon the characterization of the 
patent later applied for, but earlier granted, as being for a mère im- 
provement upon the invention of the other patent, which, due to the 
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nature of ils dominant retaining member, défendant has been found 
not to infringe. \Ve are therefore disposed to find the third claim 
valid. 

We think defendant's construction described herein, in connection 
with the discussion of Watson's otlier patent, infringes the third claim 
of the patent we are now considering, even if (as seems to be the case) 
one of the edges of the sheet métal froni which the tubular part of 
the frame is constructed is extended (in ail of defendant's manufacture) 
for but a portion of the width of the floor of the channel. The ex- 
tensions of the métal which form the tube are lapped, and the lapped 
edges spot-welded or riveted together and "formed in a channel along 
said tube," and the conséquent rigidity, although possibly not as great 
as in plaintifï's invention, is nevertheless substantial, and is apparently 
sufficient to prevent torsional strain. The lapping accomplishes the 
f unctions of closing and stiffening the tubular part, and stifïening the 
floor of the recess, and gives, opportunity for fastening the contacted 
edges together. Several claims of the patent under which défendant 
manufactures describe the "sides of the strip" as "contacting and ex- 
tending laterally to form a side channel," etc. Spot-welding and rivet- 
ing clearly are each the équivalent of brazing. The language of the 
claim does not call for a résilient spline, and such call cannot be im- 
plied from the fact that the spécification describes and the drawing 
shows a retaining member in the form of a closed tube, the sides of 
Vi'hich, the spécification says, "will spring slightly" when pressed into 
the channel— a construction characterized by défendant as inoperative 
and useless. The object of the improvement did not extend to the 
form of the spline, but was confined to means for stiffening and 
strengthening the frame proper. It is scarcely necessary to add that 
the alleged superior merit of defendant's structure, in employing spot- 
welding, instead of soldering (thus enabling a higher firing of the ja- 
pan), and the ability to ship the frames in the "knock-down," eut to 
lengths and ready for assembling, is quite unimportant. 

The bill must be dismissed as to patent No. 956,239, and as to the 
first and second claims of patent No. 836,475. According to the prac- 
tice indicated in Herman v. Youngstown (C. C. A. 6) 191 Fed. 579, 
588, 112 C. C. A. 185, plaintiff may hâve 30 days after the filing of 
the mandate below, or such further time as the District Court may 
allow, in which to show that the first and second claims of patent 
No. 836,475, found in this oj)inion to be invalid, bave been duly aban- 
doned, and thereupon plaintiflfs may bave the usual decree for in- 
junction and accounting as to the third claim of that patent. 

Appellants will recover their costs of this court. The record is 
accordingly remanded to the District Court, with directions to enter a 
decree in accordance with this opinion, and to take further proceedings 
not inconsistent therewith. 
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ROHM et al. v. MARTIN DENNIS CO. 

(Circuit Court of Appeals, ïhlrd Circuit. Jaiiuary 12, 1020.) 

No. 2471. 

1. Patents <S=>99, .?28 — Fob iiide préparation invalib for failtjre to dis- 

close invention. 

Rohm patent, No. 886,411, for a process for batin;^ hldes, held iuvalid, 
beeause of the application's failure to fully aiul olearly diselose the in- 
vention, as required by Rev. St. § 4888 (Conip. St. § 04.'i2). 

2. Patents <@=398 — Necessity of clearly niscrosiNG invention. 

Rev. St. § 4888 (Comp. St. § 9432), and the purpose of the patent laws, 
require a full disclosure of the invention before the patent is «ranted, in 
oiiàer that tlie publie may, at the expiration of the patent, hâve fuU use 
of the invention. 

Appeal from the District Court of the United States for the District 
of New Jersey ; J. Warren Davis, Judge. 

Patent infringement suit by Otto Rohm and the Rohm & Haas 
Company against the Martin Dennis Company. From a decree dis- 
missing the bill (263 Fed. 106), plaintiffs appeal. Affirmed. 

Charles Neave and Merrell E. Clark, both of New York City, for 
appellants. 

McCarter & English, of Newark, N. J., and Arthur L. Fullman, of 
New York City (Park Benjamin, of New York City, of counsel), for 
appellee. 

Before BUFFINGTON and WOOELEY, Circuit Judges, and 
MORRIS, District Judge. 

BUFFINGTON, Circuit Judge. The bill filed in the court below by 
Otto Rohm and others, owners of patent No. 886,411, issued to him 
May 5, 1908, for a préparation of hides for the manufacture of leath- 
er, charged the Martin Dennis Company with infringement of said 
patent. On final hearing, that court entered a decree dismissing the 
bill. Thereupon Rohm and bis associâtes took this appeal. 

[1] After full argument before this court and due considération, 
we are of opinion the court below committed no error in dismissing 
the bill, and we rest our conchtsion on the ground that the patent is 
invalid by reason of the fact that the patentée did not, in bis ap- 
plication, give the public that full and clear disclosure of bis inven- 
tion Revised Statutes, § 4888 (Comp. St. § 9432) requires. 

The patent covers a process for bating hides which is so fully de- 
scribed in the opinion below that We save needless restatement by re- 
ferring tô the report thereof at 263 Fed. 106. Briefly stated, the al- 
leged invention of Rohm was the substitution by him of the pancréas 
of animais for the dog manure used in the well-known process of bat- 
ing hides. The old process and Rohm's improvement by substituting 
animal pancréas for dog manure are thtis stated in bis spécification : 

igssFor other cases see same topic & KBY~NUMBER ia ail Key-Numbered Digests & Indexes 
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"For batiiig hidos, tliat is to say, for removiug the lime and fatty matter 
froin tlie hides after tlie llming process, dog manure bas beeu used for a 
long tiine. 

"T}ie présent invention bas for its ol).1ect to provide a simpler and more re- 
liable metbcMl of removing tbe lime, togetber witb tlie fatty matter and the 
remnant of tbe hairs. For tbis iiuriiose I treat the bides with an aqueous ex- 
tract froin tbe pancréas of animais, l'he principal constituent of tlio said 
pancreatic extract is trypsin, tbe effcct of wbich is inatei'ially assisted by tb(< 
other enzyme of the pancréas, viz. steapsin, whieli bas the property of split- 
ting up iat and completing the saponification of tbe fat contained in tbo 
hidts." 

Rohm's disclosure as to use of his process is as follows: 

"The détails of procédure wlU appear froni tbe following example: A pan- 
créas weighing abont 250 grams is extraeted with 1 liter of water, and 10 
cùbic centimeters of this extract are added to 990 cubic centlnieters of a 0.1 
per cent, aqueous sohuion of ammonium chlorlde. Tlie solution thus obtained 
is an excellent bâte." 

Is this, in connection with the other parts of the spécification, a com- 
pliance with Revised Statutes, § 4888, which required that — 

"Before any inventor or discoverer sball reecive a patent for his invention 
or discovery, be sball * * * flie in tbe patent olbce a written description 
* * * of tbe maniier and process of niaUing * * * and using it, in such 
full, clear, * * » and exact tei-ms as to enable any person sUilled in 
tlie art * * * to which it appertains, * * * to make * * * and 
use the sanie." 

Has this basic statutory condition précèdent to_ the grant of a patent 
been complied with by the présent applicant? The évidence satisfies 
us it has not. On that point we refer to the testimony of Otto Haas, 
one of the plaintiffs, and who has overseen the manufacture and sale, 
under the patent, of the extract of pancréas disclosed by the patent, 
which was commercially styled "Oropon." It was sold to some 130 
customers, among whom was the witness Beadenkopf, in connection 
with whose use of "Oropon" experiments by Haas and him were car- 
ried on, "to find out with what quantifies of 'Oropon,' in lime, and at 
what températures, we could obtain tlie best possible results." It fur- 
ther appeared that it was the plaintififs' custom to send their chemist 
to ail of their customers so desiring, in order to give them like in- 
.structions. When the witness was asked whether the instructions so 
given involved any departure from those of the paragraph of the pat- 
ent above specified, which stated, "The solution thus obtained is an 
excellent bâte," he refused to answer. He was then asked whether. the 
"Oropon" they sold was prepared by that formula; but this he refused 
to say, as also whether it contained any différent ingrédients from those 
disclosed in the patent. 

[2] Manifestly there was no reason, if the patent disclosed the 
entire invention and full workable directions for using it, why thèse 
questions should not bave been answered ; but if the specirication did 
not sufficiently disclose the invention, and full and clear instructions 
for its use, it was clearly of interest to the plaintiffs to withhold such 
information. For if this withholding of information could be thus 
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successfully carried out for the next 6 years, as it has been during 
the 11 years since the patent issued, the patentée would then for 
17 years hâve had a monopoly of his undisclosed invention, and at 
the end of the 17 years he and his customers would hâve a like monop-' 
oly of the undisclosed invention for ail time, unless they then chose 
to take the public into their confidence. But such is not the spirit 
of the patent law. Its purpose is that such full disclosure shali be 
made before the patent is granted that the public may, at the expira- 
tion of the patent, hâve a full and workable use of the invention. In- 
deed, this initial "full, clear, concise, and exact" disclosure is the real 
considération moving from the patentée for the grant of patent mono- 
poly by government ; and so necessary is a disclosure of this kind that 
the authorities hâve gone to the extent of holding (see opinion of 
Chief Justice Taney in Wood v. Underhill, 5 How. 1, 12 L. Ed. 23, 
cited by the Suprême Court in The Incandescent L,amp Patent, 159 
U. S. 474, 16 Sup. Ct. 75, 40 I.. Ed. 221, that— 

"If, from the nature and character of the ingrédients to be used, they are 
not susceptible of such exact description, tlie inventor is not entitled to a 
patent." 

Satisfied, as we are, that the spécification did not make the required 
statutory disclosure, we hold the patent invalid. 
The decree below is therefore affirmed. 



EUREKA SMOKELESS FTJRNACE CO. v. CONSUMERS' CO. 

(Circuit Court of Appcals, Seventli Circuit. January 6, 1920.) 

No. 2727. 

Patents <S=3328 — For smokeless puknace held anticipated, 

The Foltz patent, No. 1,235,516, for a fumaoe, held void for anticipation. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Eurêka Smokeless Furnace Company against 
the Consumers' Company. Decree for défendant, and complainant ap- 
peals. Affirmed. 

Max W. Zabel, of Chicago, 111., for appellant. 
Percival H. Truman, of Chicago, 111., for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. Appeal from a decree of Distrcit Court of the 
United States for the Eastern Division of the Northern District of Illi- 
nois, dismissing the bill filed against the appellee for infringement of 
claims 7, 8, 9, and 10 of United States letters patent No. 1,235,516; 
the court below holding the patent in suit to be anticipated by three 
prior patents. This patent was before this court in Foltz Smokeless 

©=>For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Furnace Co. et al. v. Eurêka Smokeless Furnace Co., 256 Fed. 847, 
C. C. A. . 

In its brief, plaintiff appellant says the only issue in this présent case 
is the validity of the letters patent sued on in view of the three follow- 
ing prior patents, viz: United States patent to Jackson, No. 789,611 ; 
British patent to Johnson, No. 2,153 of 1887; and the German patent 
to Wilmsmann, No. 25,265 of 1884. Claims 7, 8, 9, and 10 are so 
similar that they may be shown as f ollows : 

A furnace structure having a fire box, eomb-.istion chamber, and ash plt, 
* {and) a baffle wall interposed betwecn said combustion ehamber and fire box 
and extending downwardly into normal contact witli the fuel, said baffle wall 
having ohannels leading from the flre box to the combustion ehamber, **sai(l 
ohannels extcyiding in a doivnward direction from said flre box to said com- 
bustion ehamber, and said baffle wall except for the channels above men- 
tioned closing the space between the fire box and combustion ehamber from 
the fuel upwardly to the roof of the furnace, ***and mcatis for sxipplying 
fresh air to the fire box. 

In reading 7, omit ** and ***. 

In reading 8, omit ***. 

In reading 9, omit * and **. 

In reading 10, omit *. 

The stated objects of the invention possibly covered by the involved 
claims are: 

"To provide improved means for eollectlng and conducting the gases of the 
coal to a place of combustion, to which is also supplied the required amount 
of air to insnre thorough combustion of said gases. * * * Improved 
means for increaslng tlio efflcieuey of furnaces and preventing smoke by 
causing a more complète consumptlon ot the combustible ingi'edlents of coal." 

Of the éléments of the combination claimed, patentée admits lack of 
novelty in the fîre box, ash pit, combustion ehamber, grates, means of 
supplying air, and baffle wall — 

"serving to direct the normal draft longitudinally along the grate and also to 
cause gases wliicli hâve accumiilated in front of the baffle wall to pass down- 
wardly at a place of intense c-ombustion at the rear of the grate." 

This leaves only two possibly new éléments in the combination, and 
no new or useful purpose at ail, unless one is produced by one or both 
of said new éléments. 

(1) Patentée spécifies channels in and through the baffle wall. Un- 
der claims 7 and 9 thèse channels are merely holes through the wall, 
and under claims 8 and 10 they open from the fire box side into the 
center of the wall, thence downwardly, and open near the bottom into 
the combustion ehamber. 

(2) He spécifies that the baffle wall "shall extend downwardly into 
normal contact with the fuel." 

Openings through the baffle wall are found in the Buckland patent, 
No. 252,862, dated 1882; Hunt patent. No. 39,402, dated 1863; Jack- 
son patent. No. 789,611, dated 1*905; Johnson patent, British, No. 2,- 
153, dated 1887; Wilmsmann patent, German, No. 25,265, dated 1884. 
The last two take the form substantially as claimed by Foltz in claims 
8 and 10. 
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There is a clear anticipation of ail the forms of channels claimed by 
Foitz. Assuming that what is meant by a baffle wall "extending down- 
wardly into normal contact with the fuel" is that in opération the coal 
and baffle wall touch, then that élément lacks novelty, because it is 
clearly anticipated by the Jackson, Johnson, and Wilmsmann patents. 

On the question as to whether the Foltz combination performs any 
new function or performs an old one more efficiently, there is little 
chance for spéculation because Foltz, in his spécifications, said : 

"Furnaces of the général type sliowii in the drawlngs hâve been fumishcd 
wlth baffle walls above the rear end of the grate, thèse walls serving to dlret-t 
the normal draft longitudinally aloiig the grate and also to cause gases which 
liave acQumnlated in front of sald battle wall to pass downwardly at a place of 
Intense combustion toward the rear of the grate." 

If the channels in the Foltz patent do any more than "to cause gases 
which hâve accumulated in front of said baffle wall to pass downwardly 
at a place of intense combustion towards the rear of the grate," there 
is nothing in the record to show it, and, if there was, it is clearly antici- 
pated by the said patents. 

The decree of the District Court is affirmed. 



KURTZ et al. v. BLATT et al. 

SAIME V. COIAJMBIA IIAT FRAME 00. 

(District Court, S. D. New York. February 14, 1920.) 

Patents €^=3328 — F'or itat tjxino valu) and infringed. 

The Kurtz patent, No. 1,21(),110, for a liât llning, held not anticipated 
by either prior i)ateuts or i>rior use, and valid and infringed. 

In Equity. Separate suits by Alfred Kurtz and the Hat Lining 
Board of Trade, Incorporated, against Meyer Blatt and Nathan Sil- 
berstein, copartners, and against the Columbia Hat Frame Company, 
for infringement of Kurtz patent. No. 1,216,140, February 13, 1917, 
for hat lining. Decrees for complainants. 

Tobias A. Keppler, of New York City (Philip C. Peck and Maurice 
Block, both of New York City, of counsel), for plaintiffs. 
Berg & Browne, of New York City, for défendants. 

MAYER, District Judge. The patent deals with hat linings, and the- 
nature of the subject-matter is sufficiently disclosed by the two claims 
in suit, which are as f ollows : 

"1. A hat lining coinprising a crown pièce, a side pièce, an uneovered oord 
ex]>osed between said crown picfe and side pièce, and means for securing 
said crown pièce, side pièce, and cord together for forming an orna te seam 
lietween said crown pièce and side pièce. 

"2. A hat lining coinprising a crown pièce ; a side pièce ; an uneovered cord 
exposed between said crown pièce and side pièce; and means for securing 
said crown i)ieee, side i)iece, and cord together for forming an ornate seam 
between said crown pièce and side ])iece; said means embodying a single 
vovr of stltcliing i)assing through said crown i)iece, side pièce and cord." 1 

Ê=For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes ) 
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It is urged that the Kurtz patent marks a forward step in the art 
sufficiently ingénions to rise to tlie dignity of invention. Tlie earlier 
forms of linings for women's hats comprised the so-called "draw 
string" or "straight" lining, which is described as a pièce of material 
■'straight eut and tlien sewed on one side with a hem and then drawn 
through a string * * * flie string is drawn after it is done." 

There were marked disadvantages of this so-called draw string lin- 
ing, and there is practically no disagreement in the record as to the 
advance over this type of hat lining which was attained by the 
Kurtz patent lining. Indeed, there is no prior art worthy of com- 
ment except the so-called Rawak lining. 

Of the several prior uses, no mention need be made of any, except 
that of Henry A. Koch. Mr. Koch was formerly a practicing attor- 
ney, but went thereafter into the millinery business. He testified that 
he made a lining in 1903 and 1904- "like the Kurtz lining." There 
is no reason to doubt that Mr. Koch testifîed in good faith and be- 
lieved what he said. The subject-matter of this patent, however. is of 
a character, where the unsupported testimony of a witness should not 
be enough upon which io predicate a successful prior use. Mr. Koch 
was not able to produce any contem|)oraneous records or exhibits of 
any kind or description. The subtle influence of mental suggestion to 
a man's memory after he has seen an article is sometimes difficult for 
even a man himself to realize. The Kurtz lining has had such a mark- 
ed commercial success that it seems strange that Koch was not able 
to do better with his article, if it were, in effect, the same as the Kurtz 
lining. On ail the évidence, the Koch prior use, so called, must be 
rejected. 

Returning, now, to the Rawak patent, No. 1,191,996, it appears that 
this shows a hat lining having a crown and side pièce, but the patentée 
desired to insert a welt lining between the crown and side pièce. To 
accomplish this he used a folded-over tape -'7, which must be eut on 
the bias to form an annular pocket, the edges of which are then in- 
serted between crown and side pièce as shown in Fig. 3. This pocket 
projecting within the hat, when secured by the stitching S loosely 
holds the covered cord or core 7, which hangs in, and distends, this 
pocket to look like a welt. The loose fit of the cord 7 within the 
pocket 6 is clearly shown in Fig. 2, where the cross-sectional cleavage 
occurs in the drawing, The stitching <S' is far removed from the cord 
7 — in fact, the cord hangs down in the looped pocket within the 
lining. In Rawak the inhérent stifïness of the cord 7 cannot fimction 
to strengthen the seam, nor can the cord jjrevent buckling or main- 
tain the crown flat as in Kurtz. The Rawak cord 7 is structurally 
apart and separate from the seam, and in fact can only serve to distend 
the pocket 6' so that such pocket shall hâve the mère semblance of a 
seam to form a welt. It is clear that Rawak did not hâve the slight- 
est conception of utilizing his cord 7 as an intégral part of the hat- 
lining "incorporated," and at the same time "exposed," between crown 
and side pièce, and "resting in the seam," as Kurtz taught the art, with 
the twofold function of holding the crown and side pièce in place, 
as well as to keep the crown flat. 
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The testimony is convincing that the Kurtz lining has several ad- 
vantages over the Rawak lining, and undoubtedly the Kurtz lining 
is the last word in this somewhat narrow art. Whether Kurtz shows 
invention over Rawak is a question which présents some difficulty; 
but in view of the fact that Kurtz does show real advantages over 
Rawak, and in view, further, of the very substantial commercial 
success which the Kurtz lining has attained, any doubt must be re- 
solved in favor of the Kurtz patent. 

The important advantages of Kurtz over Rawak are (1) that it is 
more practical and economical than Rawak ; and (2) that it is simpler 
and neater. In a case of this kind, where the art is simple, and any 
forward step seems simple, it is important to approach the considéra- 
tion of the patent from a correct mental attitude. What may be 
characterized as invention in an art of this kind would, of course, be 
regarded as insignificant in an art which commanded the attention 
of highly trained mechanical or scientific minds. This, however, is 
always one of the interesting problems of a patent case, and the effort 
must always be to view the subject-matter from the standpoint of 
the art concemed. 

Tested by this and the other standards to which référence has been 
made, I am of opinion that the patent in suit is valid and infringed. 
Plaintifï may hâve a decree accordingly. 



W. W. Sr.Y MFG. CO. V. PANGBOKN CORPORATION. 
(District Court, D. Marylancl. Mardi 3, 1920.) 

1. Patents ig=»328 — For dust collectob valid and infringed. 

The Sly patent, No. 710,624, for a dust collecter, hcld valid, not limlted 
to one with a vibratory partition, and infringed. 

2. Patents <Ss=532 — Pbesumption of validity steengtuened by extensive 

USE. 

The presumptlon that a patent is valid is reinforced by proof that the 
patented device has gone into extensive use. 

3. Patents iS=167(2) — -Use dp drawing number or leiter not limitation to 

precise form shown. 

The mère use in a patent clalm of a drawing nuinber or letter does not 
necessarily limit the patentée to tlie précise form shown in the drawings, 
If such limitation is not required by the prior state of the art. 

4. Patents <S=>168(1) — Pointing out matter as distinguishing DEVioa 

FROM EARLIER ONES NOT AN ESTOPPEL, WHEN CLAIM NOT MODIFIED. 

That a patentée, in an argument with the examiner, found in the 
vibratory oharacteristic of a feature of his device one of several dis- 
tinctions which he drew between his device and earlier ones, did not raise 
an estoppel, where there was no modification of the claim in conséquence 
thereof. 

5. Patents <S=>301(3) — Injunction of infbingement denied, where patent 

iiad expired. 

Where a patent expires pending suit for its infringement, plaintifC vrlll 
not be granted an injunction. 

In Equity. Suit by the W. W. Sly Manufacturing Company against 
the Pangbom Corporation. Decree for plaintifï. 

<g=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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John B. Hull and Charles E. Brock, both of Cleveland, Ohio, and 
Frank V. Moale, of Baltimore, Md., for plaintiff. 

Edwin F. Samuels, of Baltimore, Md., and Otto Munk, of New 
York City, for défendant. 

ROSE, District Judge. The plaintiff says that défendant has in- 
fringed the second claim of its patent, No. 710,624, issued October 
7, 1902, to William W. Sly, for a dust collector, particularly useful in 
handling minerai dust. 

[1,2] Défendant dénies both validity and infringement. A num- 
ber of prior patents are put in évidence. There is probably not an 
élément of Sly's device which may not be found in one or more of 
them, but none of them appear to contain the précise invention de- 
scribed and claimed by him. The ordinary présomption that the pat- 
ent is valid is hère reinforced by the verdict of the market. The 
plaintiff has proved, without attempt at contradiction, that the device 
has gone into extensive use, and that many owners of foundries and 
similar establishments hâve paid large sums for it. Upon the présent 
record, it must be held that defendant's attack upon it has failed. 

[3] The question as to whether it has or has not been infringed 
admittedly dépends upon whether the partition, which is an élément of 
the claim in suit, is necessarily required to be a vibratory one. In 
the claim it is referred to as "the partition 10 ;" the numéral being 
that by which the partition is designated on the patent drawings. As 
there shown, it does vibrate. The mère use in a claim of a drawing 
number or letter does not necessarily limit the patentée to the précise 
form shown in the drawings. McCormick Harvesting Machine Co. 
V. Aultman, 69 Fed. 371, 16 C. C. A. 259. Whether it does, or does 
not, dépends chiefîy upon whether such a limitation is required by the 
prior state of the art. In this case it is not. Défendant has copied 
plaintiff's structure, except that it has made its partition stationary. 
Even then, the opération of its device as a whole is that of plaintiff's, 
and not that of the earlier patentées. 

[4] Nor does the course of proceedings in the Patent Office work 
an estoppel upon plaintiff. It is true that the patentée, in one of his 
arguments with the examiner, found in the vibratory characteristic 
of his partition one of several distinctions which he drew between his 
device and that of one of the earlier patents. No modification of his 
claim was made in conséquence of this discussion, and, except for 
a correction of a purely clérical error, it was allowed as it had been at 
first presented. The authorities are clear such circumstances do not 
rai se an estoppel. 

[5] Plaintiff is consequently entitled to a decree for an accounting, 
but as, since suit was brought, the patent has expired, it may not hâve 
an injunction. 
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WOFFORD OIL CO. v. SMITIT, Attorney Generiil of Alabsima, et al. 

(District Court, M. D. Alabania, N. D. Jamiary 20, 1020.) 

No. 243. 

1. Commerce ©=o51 — State inspection law btjrden on intebstate com- 

merce. 

Gen. Acts Ala. 1919, p. 996, resulating sale ot iiiotor fuel oils, rtxiiilr- 
ing sellers to procure tajrs from tlie state for ail containers at a charge 
of oue-half a cent per gallon, ]n-ovltling for tesdng of saniples of oU "from 
tlme to tlnie," and tliat the expense Incurred uuder the act, "not excecd- 
ing ten per cent, of the total receipts," sliall l)e payable from tlie fund 
accruing thereunder, heUl to impose a burden on Interstate commerce, 
and voici under the commerce clause of the Constitution. 

2. Commerce <g=351 — State inspection laws imposing excessive fées in- 

valid. 

A State, in the exercise of Us i>olice povk'ers, inay provide for inspection 
of connnodlties sold therein and make a reasonable charge tliereou ; but, 
where sucli charges are ohviously and largely lu excess of the expense oi 
inspection, the law is voiil, as Iniposlng an unlawful burdon on Interstate 
conunerce. 

3. Cot;RTS <g=326.'î — Fédéral court wilt, détermine validity of state stat- 

UTB WnjçRE FEDERAI, QUESTION IS INVOLVED. 

On application for preliminary injuuction In a suit to restrain en- 
foreenient of a state statute, as in violation of the fédéral Constitution, 
heard before three .ludges as provided in Judicial Code, § 266 (Oomp. St. 
§ 124.S), where a substantial fédéral question Is presonted, the court 
also has jurisdictlon to eonslder the validity of the statute under the 
state Constitution. 

4. Stattjtes <S=6 — State "revenue bill" originating in Senate invaud. 

Gen. Acts Ala. 1919, p. 996, regulatlng the sale and inspection of mo- 
tor fuel oils, which re(iuire* dealers to pay a fee of oue-half cent per 
gallon, but limits the expense incurred under the act to 10 per cent, of 
the amoimt collectod, which aot was introduced In the Senate, held iu- 
valld, under section 70 of the state Constitution, whleli provides that "ail 
buts for raising revenue shall originate in the House of Représentatives." 

[Ed. Note. — For other définitions, see AVords and Phrases, First and 
Second Séries, Revenue T^aw.] 

5. In.tusction <S=585(2) — Hemedy at law of person sub.jected to invalid 

inspection law not ADEQUATE. 

A complainant, subject to the provisions of an invalid state inspe<'tion 
law as a dealer in oils, wliicli reipiired It to i>urchase tags for eacli con- 
tainer and Incur other expenses, hcUl not to hâve an adéquate remedy al 
law by separate actions to reeover fées paid thereunder and to be eu- 
titled to maintaiu a suit to onjoin its enfcrcenient. 

In Equity. Suit by the Wofford Oil Company against J. Q. Smith, 
Attorney General of Alabama, and others. On application for pre- 
liminary injunction. Granted. 

J, P. Tillman and W. B. White, both of Birmingham, Ala., and 
Charles G. Middleton, of Louisville, Ky., for plaintiff. 

J. Q. Smith, of Birmingham, Ala., and Lawrence E. Brown, of 
Scottsboro, Ala., for défendants. 

Before WALKER, Circuit Judge, and GRUBB and HENRY D. 
CLAYTON, District Judges. ^ 

Ê=iFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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HENRY D. CLAYTON, District Judge. The plaintiff, an Ala- 
bama corporation, having its principal place of business at Birming- 
ham, in that state, brings this bill against the state officers charged 
with the exécution of the law hère questioned, to enjoin the opération 
of the act of the Législature of Alabaina passed September 27, 1919, 
and approved by the Governor on the 29th day of that month, upon 
the grounds: (1) that the act is répugnant to the commerce clause, 
section 8, art. 1, of the Constitution of the United States; and (2) 
that in its passage the Législature transcended section 70 of the Con- 
stitution of Alabama, which provides, "Ail bills for raising revenue 
shall originate in the House of Représentatives," and "no revenue bill 
shall be passed during the last five days of the session." 

Application for interlocutory injunction upon the ground of the un- 
constitutionality of such statute is to be now heard and determined by 
three judges, as provided by section 266 of the Judicial Code (Comp. 
St. § 1243). The cause is submitted upon plaintiiï's motion for inter- 
locutory injunction, the bill and a number of supporting affidavits, and 
the unverifîed answer of the défendants, admitting in part and denying 
in part the allégations of the bill. 

[1] The statute challenged (Gen. Acts Ala. 1919, p. 996) is entitled: 

"An act regulating tho sale and exchange of gasoline, l)pnzlne, naphtha, ancl 
other liquid motor fuels, and providing for the tagging and inspection of 
sucli products." 

Under it every one "selling or offering for sale or exchange" in the 
state, any liquid motor fuel must hâve tags attached to each tank car 
or other vessel in which the fuels are contained, and it is provided 
that the tagging of the original container obviâtes the tagging of the 
smaller containers to which it may be transferred, but the containers 
to which it is transferred must be labeled in a certain manner provided 
therein. The state highway commission must make réquisition upon 
the state auditor for the tags necessary to supply the demand, and he, 
in turn, has the tags printed and delivered to the commission. The 
auditor is obliged to charge the commission with ail tags received at 
the price of one-half cent for each gallon printed or written on the 
tags (section 7) ; the commission must keep on hand for sale tags of 
such dénomination of gallons as will be convenient for the use of 
persons ofifering for sale or exchange gasoline, etc., and "shall charge 
for such tags the price of one-half cent for each gallon designated on 
said tag" (section 8). The commission is required to report to the au- 
ditor at the end of each month the number of tags sold during the 
month, and "pay into the state treasury the total amount of moneys 
received from such sales." It is also stipulated in the act that: 

"The expense incurred undei- the provisions of thls act, not exceeding ten 
per cent, of the total rceeipts, shall be payable from the funds accrnlng from 
this act to the state highway departuient ui)on présentation of properly 
vouchered statements of such expense." Section 9. 

It is made the duty of the chemist of the state highvt^ay department to 
test samples of gasoline, etc., on the application of any person, etc., 
or, when the sample of any such commodity is procured from the 
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manufacturer, consumer, or dealer by the highway commission. And 
f urther : 

"It Is thé duty of sald Commission, from time to time, to seeure samples 
of such Products being olïered for sale in dilïerent parts of tliis state, [and] 
it shall be the duty of said chemist to test the same," etc. 

And it is f urther provided : 

"No gasoline, benzine, naphtha, or other liquld motor fuel shall be sold 
or ofCered for sale whieh on distillation falls to yield a distillate of 18 per 
cent, by volume at 230 degrees Fahrenheit, 65 per cent, by volume at 302 
degrees Fahrenheit, the dry or end point' of distillation to be not higher than 
437 degrees Fahrenheit. The initial boiling point of gasoline, benzine, or 
naphtha shall be not higher than lé& degrees Fahrenheit." Section 3. 

Finally, section 10 prescribes that: 

"Any person, firm, association, or corporation, who sells, offers for sale or 
exchange any gasoline," etc., ''which has not been tagged or labeled in the 
manner liereinbefore provided," etc., "shall be fined not less than fifty 
nor more than flve hundred dollars for eaeh separate offense." 

It is shown that the plaintiff is engaged in the business of buying- 
and selling petroleum and the products thereof, including gasoline, 
etc.; that the plaintiff has purchased and is constantly and frequently 
purchasing in Louisiana, Texas, and states other than Alabama, for 
delivery f. o. b. the cars at the places of purchase, large quantities of 
gasoline and other liquid motor fuels, and that much of it is shipped 
to plaintiff in tank cars, and some of it in containers or packages of 
various descriptions and capacities, that such gasoline and other liquid 
motor fuels so purchased by the plaintiff are brought into the state of 
Alabama for sale, and that portions thereof are sold. and delivered by 
plaintiff to purchasers at wholesale, both within and outside the state 
of Alabama, in the original tank cars and other containers in which 
the fuel was purchased. 

It is shown that the plaintiff had on hand within and without the 
state of Alabama, and en route to points of delivery to purchasers from 
plaintiff on November 29, 1919, when said act became effective, ap- 
proximately 200,000 gallons of gasoline and other motor fuels; that 
the plaintiff had on hand for sale after said act became effective and 
at the time the bill was filed, within and without the state of Alabama 
and en route to points of delivery, approximately 120,000 gallons of 
such fuels; that the plaintiff's sales of such fuels in the year 1919 
amounted to 2,890,790 gallons, and that the average increase in sales 
per month over each preceding month in the year 1919 amounted to 
70,646 gallons; that the increase in sales during the year 1919, over 
the year 1918, amounted to 1,244,170 gallons, and that, by the rate 
prescribed for the sale of t§gs under the act hère challenged, the cost 
of tags to the plaintiff in 1918 would hâve been, had this act been in 
opération, $8,233.14, and for the year 1919, $14,453.95 ; that, of the to- 
tal volume of business done by the plaintiff in the year 1919, 223,308 
gallons consisted of liquid motor fuels purchased by the plaintiff with- 
out the state of Alabama, and delivered by the plaintiff to its purchas- 
ers within the state of Alabama, in the same tank cars, containers, or 
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packages in which it was purchased by the plaintîff outside of the 
State of Alabama for delivery within the state; this being delivered 
directly by the plaintiff to its purchasers within the state of Alabama, 
without stoppage at the place of business of the plaintiff in Alabama. 
Of the liquid motor fuels sold by the plaintiff in the state of Alabama, 
2,322,401 gallons were manufactured or purchased without the state 
of Alabama and brought into the state for sale therein. It is also 
shown to our reasonable satisfaction that ail motor fuels sold and con- 
sumed in the state of Alabama during the year 1919 amounted to 32,- 
642,250 gallons, and that, at the rate of one-half cent per gallon pre- 
scribed for the purchase of tags under the act, the total sum which 
the state would liave realized from this law, had it been then in force, 
would be $163,211.25, and it is reasonably certain, on account of the 
increasing use of such fuels, that sum would be exceeded in the year 
1920, and so on. 

The plaintiff has paid its license or occupation tax for selling fuel 
oils and the like, as required by the gênerai revenue act of Alabama of 
1919. It is also established that the greater portion of the business of 
the sellers of liquid motor fuels in the state of Alabama is the sale of 
such fuels purchased at points outside of that state, and brought by the 
plaintiff and other dealers in such commodities into the state of Ala- 
bama, for sale within and without the state, at wholesale and retail, in 
original tank cars and other containers. 

[2] It is familiar law that in the exercise of its police power the 
state may inspect commodities, including motor fuels, and charge there- 
for fées reasonably necessary for the expenses of the inspection. It 
is also settled law that, where such charges are obviously and largely in 
excess of the amounts sufficient to cover the expenses of such inspec- 
tion, the act of the state requiring payment of the tàx, generally en- 
forced by exacting penalties, is void, because it is an interférence with 
Interstate commerce by imposing upon it an unlawful burden. 

In the présent case the act by express terms limits the expenses of 
its administration, including the inspection of the commodities to 10 
per cent, of the total f unds raised by the act. The language is that : 

"The expense incurred under the provisions of this Act, iiot exceeding ten 
per cent, of the total receipts, sliall be payable from the funds aceruing 
from this Act. ♦ * ♦ " 

This, of course, means ail the expenses of administration. It is to 
be noted that this limitation upon the expenses cornes after the stip- 
ulation that the state highway commission shall each month "pay into 
the state treasury the total amount of moneys received" under the act. 
After deducting the allowance of 10 per cent, to which the expenses 
of the act are limited, there remains unexpended for the cost of ad- 
ministration, 90 per cent, of ail the moneys raised under the law and 
paid into the state treasury. Manif estly, this 90 per cent, of the funds 
is freed from any requirement for the enforcement of the act and 
must be intended for gênerai revenue purposes. Evidently this 10 per 
cent, was deemed suiîficient for the administration of the act, and this 
is so, not only because of the express limitation of 10 per cent., but 
the intention to say in effect that it is sufficient is made even more cer- 
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tain by the fact that the gênerai appropriations act passed by the Lég- 
islature at its last session, the same session at vvhich this act wa; 
passed, made no provision for the payment of any expenses incurre'l 
under the act. 

The Attorney General, the state auditor, the state highway com- 
mission, and the chemist of that commission are yoked together as 
the combined agencies for the opération of the act. There can be ne- 
question that the expenses of this law are relatively very small, and 
that the sum raised by the act is grossly in excess of such expenses, 
Moreover, it is shown by the genei-al appropriation made by the last 
Législature of Alabama that the total expenses of the highway de- 
partment, of the auditor's office, and of the Attorney Genei-al's office, 
involving larger duties outside of the requirements of this act, are 
much less than the annual receipts to come from the act. We may 
say, therefore, that whether or not the costs of the administration of 
this act are limited by its express provision to 10 per cent, of the total 
receipts, the act imposes a burden upon interstate commerce to the 
end that the state may hâve a larger revenue. Because of this vice 
the statute is hostile to the commerce clause of the Constitution, and 
therefore void. To support this conclusion décisions of the Suprême 
Court of the United States can be cited. Some of them may be ex- 
amined. 

The act of the Législature of Maryland providing for the inspection 
of oysters was considered: in Foote v. Maryland, 232 U. S. 494, 34 
Sup. Ct. 377, 58 L. Ed. 698. There a charge of one cent per bushel 
was levied tO' help defray the expenses of such inspection, and other 
expenses of the state fishery force, upon oysters unloaded from ves- 
sels, where the oysters were to be not further shipped in bulle by vessels. 
The inspection f ee was charged in equal proportion to buyer and seller. 
Mr. Justice Lamar, for the court, said : 

"Inspection necessarily involves expense, and the power to fix the fee, to 
cover that expense, is left primarlly to tlie Ixîgislature, wliieh niust exercise 
discrétion in deteruilnlng the amount to be cliurged, siiice it is iînpossible 
to tell exactly how much will be realized under the future opérations of 
any law. Besides, receipts and disbursements may so vary from time to 
time that the surplus of one year may be needed to supply the deficieucy of 
another. If, therefore, the fées exceed cost by a sum not uureasonable, no 
question can arise as to the validity of the tax so far as the amount of 
the charge is concemed. * * * Still, effect niust be given to the pro- 
vision of the Constitution, which, in unusual and emphatic terms, pennits 
the state to collect only what is 'absolutely necessary.' If, therefore, it is 
shown that the fées are disproportionate to the service renderod. or thnt 
they include the cost of something beyond legitimate inspection to détermine 
quality and condition, the tax must be declared void, because such costs by 
necessary opération obstruct the freedom of commerce among the states. 
McLean v. Denver & Rio Grande R. R. Oo., 20;J U. S. 38 (27 Sup. Ct. 1, 51 
L. Ed. 78] ; Brimmer v. Rebman, 138 U. S. 78, 83 [11 Sup. Ct. 213, 35 L. Ed. 
882]; Postal Telegraph-Oable C-o. v. Taylor, 102 U. S. 64 [24 Sup. Ct. 208, 
48 L. Ed. 3421: Fatapsco Co. v. North Carolina, 171 U. S. 345, 354 118 
Sup. et. 862, 43 L. Ed. 191]: Red C. OU Co. v. Nortli Carolina, 222 U. S. 
380, 304 [32 Sup. Ct. 152, 56 L. l'A. 240] ; Savage v. .Toncs, 225 TJ. S. 503. 
[32 Sup. Ct. 715, 56 L. Ed. 1182]." 

The case hère is very like that one. But there a part of the re- 
ceipts were devoted to the cost of administering the law and the re- 
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mainder were used for a purpose other than for inspection, while hère 
90 per cent, of ail the f unds raised and ])aid into the state treasury is 
left free from the cost incident to inspection, and obviously is to be 
used by the state for gênerai purposes. In connection with the fore- 
going excerpt it may be stated that as far back as Patapsco Guano Co. 
V. North Carolina, 171 U. S. 345, 18 Sup. Ct. 862, 43 L. Ed. 191, it 
was held that the principle of limitation of the expenses incident to an 
inspection law to the costs was applicable in every case under scrutiny 
whether it arose under section 10 or section 8 of article 1 of the Con- 
stitution. 

The General Assembly of Virginia enacted that it should be unlaw- 
ful to ofïer for sale within the liniits of that state, beef, veal, or mut- 
ton which had been slaughtered 100 miles or more, in or outside of 
the state, from the place where ofïered for sale, unless first inspected, 
etc., and it provided that the inspector should receive as his compensa- 
tion one cent per pound, to be paid by the owner of the méat. The 
court said: 

"It Is suggested that tliis statute caii be sustaliied by prt^suuiiug — as, it 
is said, we should do when considoring the validity of a législative enaet- 
ment — that beef, veal, or mutton will or may beeouie unwholesome 'if trans- 
ported 100 miles or more from the place at which it wiis slaughtered' be- 
fore being offered for sale. If that presumption could be iiidulged, eoii- 
sistently with facts of sueh gênerai notoriety as to be withui coiiim(m kuowl- 
edge, and of which, thercfore, the courts may take judicial notice, it ought 
not to control this case, beeause the statute, by reason of the onerous nature 
«f the tax imposed in the nnnie of compensation to the in.si)ector, goes far 
beyond the purposee of legitiniate in.spection to détermine (juality and con- 
dition, and by its necessary opération obstructs the freedom ut commerce 
among tiie states. * * * Witb.ont consideri!ig other grounds urged in 
opposition to the statute and iu support of the ludgnient l)el()w, we are of 
opinion that the statute of A'irginia, although avowedly enacted to proteet 
its people against the sale of unwliolesome nieats, bas no real or substantial 
relation to .such an objeet, but, by its necessary opération, is a régulation of 
commerce, bevond the power of the state to establish." Brimmer v. Keb- 
man, 138 U. S. 78, 83, 11 Sup. Ct. 213, 214 (33 L. Ed. 862). 

The statute of Washington required that products of petroleum in- 
tended for use or consumption in that state should be inspected before 
being sold. The Suprême Court passed upon the question of its valid- 
ity in Standard Oil Co. v. Graves, 249 U. S. 389, 39 Sup. Ct. 320, 63 L. 
Ed. 662, and held that the statute must be judged by its necessary ef- 
f ect, and that if it is to violate the Constitution of the United States the 
law must be declared void. On page 395 of 249 U. S., on page 321 
of 39 Sup. Ct. (63 L. Ed. 662), in the report, where Eoote v. Mary- 
land, supra, is cited with approval, it is said : 

"It was lield that, in view of the excessive nature of the insi^eetion fées, 
the requirement of the paynient thereof necessarily imposed a burden upon 
Interstate commerce in, excess of the expenses of Inspection, and tliat the act 
was therefore void. The .subjeet was fully considei'ed in an opinion by the 
late 'Mr. Justice Lamar, spealcing for this court, and aftor recognizing the 
power of the state to impose reasonable inspection fées, and that such légis- 
lation will not be declared void, unless the fées are obviously and largely 
lieyond what is needed for the cost of inspection, he said : 'If, therefoi-e. 
it is shoAvn that the fées are disprojiortiioiiate to the service rendered, or 
that they include the cost of something beyoud the legitimate inspection to 
203 F.— 20 
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détermine quality and condition, the tax must be declared vold, because 
such costs by neeessary opération obstruct tlie freedom of commerce among 
the statës. McLean v. Denver & Rio Grande II. R. Co., 203 U. S. 38 [27 
Sup. et. 1, 51 L. Ed. 781; Brimmer v. Rebman, 138 V. S. 78, 83 [11 Sup. 
et. 213, 35 L. Ed. 862] ; Postal Telegraph-Cable Co. v. Taylor, 192 U. S. 64 
[24 Sup. et. 208, 48 L. Ed. 342] ; Patapsco Co. v. North Carolina, 171 U. S. 345, 
354 [18 Sup. et. 862, 43 L. Ed. 191]; Red C. OU Co. v. North Carolina, 222 
U. S. 380, 394 [32 Sup. Ot. 152, 56 L. Ed. 240] ; Savage v. Jones, 225 V. S. 
501, 504 [32 Sup. Ct. 715, 56 L. Ed. 1182]. The principles stated in Foote 
& Co. V. Maryland were recognlzed in Pure Oil Co. v. Minnesota, decided by 
this court at thls tcrm, 248 U. S. 158 [39 Sup. Ct. 35, 63 L. Ed. 1801. The 
inspection fées there In que.stion were held not excessive, and we sald ([248 
U. S.] 162 [39 Sup. Ct. 37, 63 L. Ed. 180]) : 'But if such inspection charge 
should be obvlously and largely in excess of the cost of inspection, the act 
wUl be declared vold because constituting, in its opération, an obstruction 
to and burden upon that commerce among the states the exclusive régulation 
of whlch is committed to Congress by the Constitution.' " 

Under the Washington statute $335,000 was collected, of which only 
abolit $80,000 was disbiirsed for expansés, leaving a revenue of over 
$255,000. Under this Alabama statute upward of $160,000 is to be 
raised, and only 10 per cent, of it is to be paid out for the expense of 
administering the law. If 23.98 per cent, paid for expenses (the 
Washington case) leaves an amount derived from an inspection law 
so greatly in excess of the cost of inspection as to render the law un- 
constitutional, a fortiori 10 per cent, of the total amount derived un- 
der this Alabama act paid for expenses would leave a sum over and 
above the cost of administration still more excessive, and in a greater 
degree antagonistic to the Constitution. 

In Pure Oil Co. v. State of Minnesota, 248 U. S. 158, 39 Sup. Ct. 
35, 63 L. Ed. 180, the state oil inspection was upheld, because it was 
not shown that the receipts tmder the law were greatly in excess of 
the cost of the administration of the act; but in that case the court 
fully recognized and reaffirmed the principle laid down in the Foote 
and other Hke cases. 

Where it was doubtful whether the tax or fées imposed would be 
in excess of the expenses of the administration of the act, the court 
has held that the act should be tested before being declared invalid. 
But we apprehend that this rule can only be maintained when it is un- 
certain that the revenue derived from the act is largely in excess of 
the expenses incurred in its administration. Certainly the doctrine 
cannot be applied in this case, for the reason that the sales of fuel 
cils in Alabama for the years 1918 and 1919 show that, if the act had 
been in opération during those years, the revenue would hâve been 
grossly in excess of the expenses of administering the law; and it is 
not to be doubted that such revenue would be more largely excessive 
in 1920 and succeeding years. 

It has been said, also, that where tlie revenue exceeds the expenses 
the Législature will presumably correct such ground of invalidity. 
But that cannot be a sound suggestion in this case, for the Législature 
of Alabama is not now in session, and will not again be until 1923, 
unless the Governor shall call it into extraordinary session. Const. 
Ala. 1901, § 48. In the meantime, shall Interstate commerce continue 
to be unlawfully burdened? Must the courts await the exercise of 
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the discrétion of the Governor? Must they let the unconstitutional 
enactment by the state be enforced until the Législature meets in 
1923 ? We do not think so. 

[3] Corning, now, to the question as to whether or not the act is in 
contravention of the Constitution of Alabama, it isto be observed 
that as a gênerai rule a fédéral court will not, in advance of a déci- 
sion by the state court of final resort, déclare a state statute, passed 
in usual form necessary to its validity and regular on its face, ob- 
noxioust to provisions peculiar to the Constitution of the state, unless 
the case imperatively demands such a décision. Pelton v. National 
Bank, 101 U. S. loc. cit. 144, 25 L. Ed. 901. Examination of L. & N. 
Railroad Co. v. Garrett, 231 U. S. 301, 34 Sup. Ct. 48, 58 L. Ed. 229, 
shows that it was an appeal from an order denying a motion for in- 
terlocutory injunction, and the motion was heard by three judges, as. 
the case is hère, under section 17 of the Act of June 18, 1910, c. 309, 
36 Statutes at Large, 339, 557, which is now contained in section 266- 
of the Judicial Code, and in the Act of March 4, 1913, 2 U. S. Comp. 
Stats. § 1243. The court considered and passed upon the question as 
to whether the state statute was in conflict with the Constitution of 
the state. On page 303 of 231 U. S., on page 50 of 34 Sup. Ct. (58, 
L. Ed. 229), the court said : 

"Beeause of the fédéral questions ralsed by tlie bill the Circuit Court 
had jurisdietion and was aiithoriued to deteniiine ail the questions in thC' 
case, local as well as fédéral. Sller v. LouisviUe & Nasliville R. E. Co., 
213 U. S. 175, 191 [29 Sup. Ct. 451, 53 L. Ed. 753]. A siinilar rule must be 
deemed to govern the application for preliminarj' In.luncllon under the stat- 
ute which requires a hearing before three judges, and authorized an appeal 
to this court 36 Stat. 557. This statute applics to cases in which the- 
preliminary injunction is sought in order to restrain the enforcement of a 
state enactment upon the ground of its 'unconstitutionality.' The référence,, 
undoubtedly, is to an asserted conflict with the fédéral Constitution, and 
the question of unconstitutionality, in this sensé, must be a substantial one. 
But, where such a question is presented, the application is wlthin the provi- 
sion, and, this being so, it cannot be supposed that it was the intention of 
Oongress to eompel the exclusion of other grounds and thus to require a 
separate motion for preliminary injunction, and a separate hearing and ap- 
peal, with respect to the local questions which are involved in the case and 
would properly be the subject of considération in dotermining the propriety 
of granting an injunction pending suit. The local questions arising under- 
the state Constitution and statutes -were therefore before the Circuit Court,, 
and the appeal brings them hère. They may be flrst considered." 

[4] So hère we hâve a case where a substantial fédéral question is- 
presented. The impugned statute was designed, though under another 
guise, to raise revenue, as we hâve ascertained. The bill carrying it 
having originated in the Senate, where Mr. Craft introduced it, the 
act itself is void, beeause in its passage the Législature ignored the 
mandate of the Constitution of Alabama (section 70) that "ail bills for 
raising revenue shall originate in the House of Représentatives." It 
may be doubtful that the other provision of this section 70, "No rev- 
enue bill shall be passed during the last five days of the session," is 
appHcable in the présent case. It may be that the framers of the Con- 
stitution meant that no revenue bill — that is, a bill for revenue in the: 
narrow sensé — should be passed during the last five days of the ses^ 
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sion. The act hère provides for raislng revenue under the guise of 
inspection fées, and it is net a revenue act in the ordinary acceptation 
of the terni "revenue bill." So, perhaps, it is unnecessary to déclare 
that in the passage of this act the Législature offended the provisions 
that "no revenue bill shall be passed during the last five days of the 
session." It may be that this provision last quoted relates strictly to 
revenue bills, and it may be that the purpose of this provision was 
dififerent from the purpose underlying the first clause. Certainly there 
is a différence in the language employed. The one clause says that 
"bills for raising revenue" (and that is what the act hère really pur- 
posed), while the other clause says "no revenue bill shall be passed," 
etc. This may mean a revenue bill as such, and which purports to 
be a revenue bill. The bill in this case was not a "revenue bill," strict- 
ly speaking, but was one purporting to regulate the sale and inspection 
of motor fuels. 

[5] The défendants' ansvver is accompanied by their motion to dis- 
miss the bill for want of equity, upon the ground that the plaintiff bas 
a plain, adéquate, and complète remedy at law. Of course, such mo- 
tion cannot be considered at this time, for it is the duty of this court 
of three judges on this hearing to détermine the one question : Shall 
interlocutory injunction issue? Whether the bill shall be dismissed 
for want of equity is for détermination by the District Court. But, 
nevertheless, this tribunal now acting must necessarily consider wheth- 
er the plaintiff has a plain, adéquate, and complète remedy at law, for, 
if this is true, injunction should not issue. Of course, the plaintiff 
could pay the tax under protest; but the plaintiff could not sue the 
State for the money wrongfully exacted, and actions against the de- 
fendants, where the money is paid into the state treasury, are at least 
a doubtful remedy. And it has been held in Alabama that the pay- 
ment of a license tax under protest was voluntary, and therefore no 
recovery could be had on account of such pavment. Southern Rail- 
way Co. V. Mayor of City of Florence, 141 Ala. 493, 2>7 South. 844, 
3 Anu: Cas. 106. But if respect be given to the colorable authority 
of the act, payment and protest would hâve to be made in case of each 
tagging and payment, and separate suit would hâve to be brought in 
case of each transaction in motor fuels. Would this be an adéquate 
remedy? We do not think so ; and if the plaintiff pursued such 
course, a multiplicity of lawsuits would ensue. The remedy would 
not be efficient, and the litigation to which the plaintiff would be com- 
pelled to resort would correspond with the number of sales that were 
made. Again section 1 of the act requires that the plaintiff go to 
large expense in the matter of furnishing its own labels to go on its 
containers, and placarding its various places of business in Alabama 
to comply with the act, and thèse expenses the plaintiff most probably 
could not recover from any one. 

In Boyce v. Grundy, 3 Pet. loc. cit. 213, 7 L. Ed. 655, the court, in 
defining the meaning of a plain and adéquate remedy, said : 

"It is not enough that there is a remedy at law ; It must be plain and 
adéquate, or, in other vvords, as praetlcal and efficient to the ends of justieo 
and its prompt administi*ation, as the remedy in equity. In the case be- 
fore us, althougli the défense of fraud nnght hâve been resorted to, aud 
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ought. to Iiiive liftcn sustaiiicd, lu tliat piirticular suit, and, T will add, would 
hâve si'eady aided tlio cMinplaiiiant in a bill to resdiid, yot It was obviously 
not, an luliMniatP rcmedy, Ix'canse it ^vals a partial one. 'l'Iie coraplainant 
would htill hâve been left to renew the contest upou a séries of suits, aud 
that probably after the death of witnessos." 

And in Cruickshank v. Bidwell, 176 U. S. loc. cit. 81, 20 Sup. Ct 
283, 44 L. Ed. 377, it is said : 

"luadequacy of remedy at lavv exists where the case niade demands préven- 
tive relief, as, for instance, the prévention of multipliclty of suits. * * * " 

In Union Pacific R. R. Co. v. Weld County, 247 U. S. 282, 38 Sup. 
Ct. 510, 62 h. Ed. 1110, the suit was by the railroad company to en- 
join the collection of a portion of the taxes levied on its property in 
Weld county, Colo., in a particular year; the gravamen of the com- 
plaint being that the company's property was assessed at one-third of 
its value, while most of the other property was assessed at one-fifth, 
and sonie not at ail, and that this operated to place an undue burden 
of taxation on the company, contrary to the Constitution and laws of 
the state, and to the due process and equal protection clauses of the 
Fourteenth Amendment to the Constitution of the United States. A 
portion of the taxes was conceded to be valid, and was paid. Appli- 
cation for interlocutory injunction was made to enjoin the collection 
of the disputed portion of the taxes levied, and the District Court and 
the Circuit Court of Appeals held that injunctive relief could not be 
granted, because there was a plain, adéquate, and complète remedy at 
law. The Suprême Court, however, Mr. Justice Van Devanter speak- 
ing, quoting the rule from Davis v. Wakelee, 156 U. S. 688, 15 Sup. 
Ct. 555, 39 L. Ed. 578, said : 

"It is a settled princlplc of efpiity jurisprudence that, if the remedy at 
law be doubtful, a court of equity wlll not décline cognlzance of the suit. 
* * * Where equity eau give relief, ])Iaintiff ousht not to be coiupelled to 
speeulate upon the chance of hls obtainiug relief at law." 

And on pa-e 287 of 247 U. S., on page 512 of 38 Sup. Ct. (62 L. 
Ed. 1110) it is said: 

"The question is purely one of State law, and, so far as we are advised, 
the Suprême Court of the state bas not passed on or considered it. A ruling 
by us on the question would nelther settle it for that court nor be biuding 
in an action to recover the tax, if paid. In thèse circumstances It cannot 
be said that the company certainly or plaiuly has an adéquate aud complète 
remedy at law. On the contrary, the existence of such a remedy is de- 
batable and uncertain. And, this beiug so, Ihe situation is not one in whieh 
cognizance of the présent suit properly eau l)e declined." 

We find that the tax or charge imposed by the Législature in the 
act entitled as stated in the beginning of this opinion is unduly in ex- 
cess of the necessary expenses incident to the enforcement of the in- 
spection law, and is, for that reason, an unlawful burden upon com- 
merce between the states, and that the act is void, and therefore in- 
junction must issue as prayed for; and it is so ordered. 
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In re DAGWELU ' 
(District Court, E. D. Michigan, N. D. February 21, 1920.) 

No. 952. 

1. Courts (©=3366(18) — Law goveening validity and effect of chattel mort- 

QAQES. 

Questions concei-ning tlie validity and construction of a cîiattel mort- 
gage and the interprétation and effect of state statutes in regard theretOj 
when arislng in bankruptcy proceedlngs, are governed by the local law. 

2. Ohattel mortgages (©=390 — Temporaby witudbawal fbom recording of- 

fice NOT afbï:cting validity. 

Under the law of Michigan, the temporary withdrawal of a chattel mort- 
gage from the office where it is flled does not affect Its validity or effect, 
where no rights were prejudiced thereby. 

3. Ohattel mortgages <©=>18 — Mortgagb of aïter-acquired pbopebty valid. 

Under the law of Michigan, a chattel mortgage covering after-acquired 
property of the same kind to be added to that owned by the roortgagor 
when the mortgage was executed, as additions to a stock of merchandise, 
is valid, both as between the parties and as against third persons. 

4. Chattel mortgages <©=»124 — Incltjded after-acquired property. 

A chattel mortgage to secure purchase money due on a stock of gro- 
cerles, covering the stock and some horses, by which mortgagor "is 
given the right to conduct a groeery business in the ordinary manner, and 
ail Increase of said stock" to be included In the mortgage, held to cover 
additions made to the groeery stock in the course of the business. 

5. Bankbuptoy iS=»184 (2)— Delay in eenkwing chattel mortgage not in- 

vaudating it. 

That an afiidavit in renewal of a chattel mortgage was not filed until af- 
ter expiration of one year from its first flling, as requlred by Comp. Laws 
Mich. 1915, § 11991, held not to render the mortgage invalid as to any 
gênerai créditer in bankruptcy of mortgagor, under the statutory proviso 
that the mortgage sliall be valid if the affldavit is filed before any pur- 
chase of the property or other mortgage or lien acquired in good falth. 

6. Baskruptcy <&=>163 — Filing affidavit of renewal of chattel mortgage 

NOT PREPBRENTIAL "TRANSFEH OF PROPERTY." 

Flling of an affidavit of renewal of a chattel mortgage wlthin four 
months prior to bankruptcy of mortgagor held not a preferential transfer, 
as the mère flling of such an instrument of renewal is not a "transfer of 
property," within the Bankruptcy Act (Coinp. St. J 9585 et seq.). 

[Ed. Xote.^For other définitions, see Words and Phrases, First and 
Second Séries, Transfer.] 

In Bankruptcy. In the matter of Elton C. Dagwel), bankrupt. On 
review of order of référée. Reversed. 

C. S. Reilley, of Cheyboygan, Mich., for claimant. 
Hall & Gillard, of Grand Rapids, Mich., for trustée. 

TUTTLE, District Judge. This matter is before the court on péti- 
tions for review of an order of one of the référées in bankruptcy for 
this district. Briefly, the material f acts are as f ollows : 

On June 27, 1916, the claimant executed and delivered to the bank- 
rupt a chattel mortgage, securing an indebtedness in the sum of $1,900, 
representing the purchase price of the property covered by said mort- 

£=3For otber cases eee same topic & KEY-KUMBEK is ail Key-Numbered Digests & ïadexee 
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gage, consisting maînly of a certain stock of merchandise and store 
fixtures. It was recited in the instrument that the mortgagor — 

^'is glven the right to conduet a grocery business in the ordinary manner and 
ail increase of sald stock made and purchased hy sald second party is to oe 
included under the terms of this contract of purchase." 

This mortgage was filed, pursuant to the Michigan statute, on June 
29, 1916. By another Michigan statute, hereinafter quoted, provision 
is made for the fiUng of an affidavit of renewal of such a mortgage 
within one year from the date of the fiHng thereof . No such affidavit 
of renewal, however, was fîled until November 2, 1917, at which time 
the amount still due and secured by such mortgage was $1,200. Be- 
tween the date of the filing and the date of the renewal of the mort- 
gage, debts to other creditors of the mortgagor were incurred amount- 
ing to more than the sum just mentioned. None of such creditors, 
however, had obtained any lifen or process against said mortgagor or 
any of his property prior to the filing of the pétition in bankruptcy 
hcrein. On February 22, 1918, the mortgagee, through her attorney, 
borrowed this mortgage from the township clerk, in whose office it 
was filed, and removed it, for the purpose of making a copy thereof 
and checking over the items of the inventory and description attached 
thereto, and returned the instrument to said clerk on February 27th. 
Immediately thereafter the mortgagor filed his pétition in bankruptcy 
herein, and was adjudicated a bankrupt on February 28, 1918, and 
shortly afterwards the présent trustée was duly elected. 

Thereupon the said mortgagee, as a secured créditer, filed proof of 
claim for approximately $1,100 (which is conceded to be the balance 
due on the debt secured by the mortgage in question). Objections to 
the allowance of said claim, as secured, were filed by the trustée, and 
testimony was taken before the référée, transcript of which has been 
filed by the référée with his return and certificate thereon. 

Three questions were raised and argued before the référée, as fol- 
lows : 

First. Did the temporary removal of the chattel mortgage from 
the office of the township clerk invalidate it as against the trustée? 

Second. Does the mortgage, if valid, cover, as against the trustée, 
additions to the stock of merchandise in question acquired after the 
exécution and filing of said mortgage? 

Third. Did the delay in the renewal of the mortgage render it in- 
valid as against creditors who became such during the period after 
the expiration of one year from the filing thereof and before the re- 
newal on November 2, 1917, under the circumstances disclosed by the 
record ? 

The référée decided the first two questions in favor of the claim- 
ant, and the third in favor of the trustée. Both parties hâve filed pé- 
titions for review. The same questions hâve been presented and 
argued before the court. They will be considered in the order named. 

[1] It is, of course, well settled that questions conceming the con- 
struction and validity of a chattel mortgage and the interprétation and 
efifect of State statutes in regard thereto are questions of local law, as 
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to which the settled ruies adopted by the courts of such state will be 
followed by the fedei^al court. Thompson v. Fairbanks, 196 U. S. 516, 
25 Sup. Ct. 306, 49 L. Ed. 577 ; Bryant v. Swofford IJros. Dry Goods 
Co., 214 U. S. 279, 29 Sup. Ct. 614, 53 h. Ed. 997; In re Doran, 154 
Fed. 467, 83 C. C. A. 265 (C. C. A. 6); In re Huxoll, 193 Fed. 851, 
113 C. C. A. 637 (C. C. A. 6): Détroit Trust Co. v. Pontiac Savings 
Bank, 196 Fed. 29, 115 C. C. A. 663 (C. C. A. 6). The proper dispo- 
sition, therefore, of the questions involved herein, will be controlled by 
the décisions of the Michigan Suprême Court applicable. 

[2] 1. It is not claimed that there was any fraudulent or wrongful 
motive in the temporary removal of this chattel mortgage ; nor does it 
appear that any rights or equities accrued to any one as a resuit of 
such removal, or that any person has been prejudiced thereby. Under 
thèse circumstances it is settled in Michigan that the mère fact that 
such a mortgage has been temporarily removed from the office where 
it has been filed does not afïect the validity or effect thereof. Wood- 
ruff V. Phillips, 10 Mich. 500. Indeed, in view of the statutory re- 
c|uirement that the clerk in vvhose office such a mortgage has been 
filed shall alphabetically record the name of each mortgagor and the 
time of the filing of each mortgage, the ruie thus annouiiced seems rea- 
sonable and just. The opinion of the référée is affirmed in this re- 
spect, and the contention of the trustée to the contrary must be over- 
ruled. 

[3] 2. It is the settled law in Michigan that a chattel mortgage 
covering after-acquired property of the same kind as, and to be added 
to, property actually owned by the mortgagor, and covered by such 
chattel mortgage at the time of its exécution, such as additions to a 
stock of merchandise, to be purchased by the mortgagor after the 
time of the exécution of the mortgage and added to such stock, is valid 
both as between the parties thereto and as against third parties, in the 
same manner and to the same extent as any other kind of chattel 
mortgage. American Cigar Co. v. Foster, 36 Mich. 368; Robson v. 
Michigan Central R. R. Co., 37 Mich. 70; Eddy v. McCall, 71 Mich. 
497, 39 N. W. 734; Louden v. Vinton, 108 Mich. 313, 66 N. W. 222. 

[4] I cannot agrée with the contention that this chattel mortgage 
does not by its terms purport to cover after-acquired additions to the 
stock of merchandise in question. It seems to me that, bearing in 
mind the fact that nearly ail of the property described in the mortgage 
consisted of this stock of merchandise and of the fixtures in the store 
in which such stock was located, the clause providing that the mort- 
gagor "is given the right to conduct a grocery business in the ordinary 
manner and ail increase of said stock made and purchased by said 
second party [the mortgagor] is to be included under the terms of said 
contract of purchase [the chattel mortgage]," clearly was intended, on 
the one hand, to permit the mortgagor to .sell in the ordinary manner 
the merchandise thus incumbered, and, on the other hand, and in return 
for that privilège, to protect the mortgagee by subjecting any subse- 
(|uent addition to this stock to the mortgage. The argument that the 
word ''increase," hère used, was intended to apply only to the horses 
covered by the mortgage, is, in my opinion, a strained and far-fetched 
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construction of the meaning of this term. This word is in common 
use, and means "that which results from or is produced by increasing; 
an addition or incrément." Webster's New International Dictionary. 
"AU increase of said stock made and purchased by said second party" 
is, without doubt, intended to refer to any addition or increase to such 
stock made by the mortgagor after the exécution of the mortgage. In 
this respect, also, the contention of the trustée must be overruled, and 
the opinion of the référée sustained. 

[5] 3. It is further urged by the trustée, and was held by the réf- 
érée, that as this chattel mortgage was not renewed, as rec|uired by the 
Michigan statute apphcable, vvithin one year from the filing thereof, 
it is void as against the creditors of the mortgagor who became such 
during the period of the delay in making such rencwal. One of the 
sections of the Michigan statutes governing the filing of chattel mort- 
gages, being section 11991 of the Michigan Compiled Laws of 1915, 
provides as f ollows : 

"Every such mortgage stiall (-Ciise to bo valid as against the creditors of the 
person mailing the saïue, or s-iibseiiueiit purchasers or niorlgagees in good 
faltli, after the exi>iratioii of one year from the filing of (he sanie, or a copy 
thoreof, unless wlthin tliirty days next preeeding tlie expirai ion of the year, 
the niortgagee, his agent or attorney sliall lualce and annex to the histrviinent 
or copy on file as atoresaid, an aflidavit setting forth tlie interest which the 
niortgagee lias hy virtne of said mortgage In the property therein nientloned, 
upon which affidavit the l'egister of deeds and townslilp or eity clerk shall In- 
dorse the time wheu the sanie was flled: Provided, that such aflidavit being 
made and flled before any ])ni'ehase of such mortgaged pro])erty shall be made, 
or otlier mortgage recelved or lien o',)tained thereon in good faith, shall be 
as valid to continue in effect such mortgage, as if the sanie were made and 
flled within the period as aliove provided." 

Under the language of the proviso in this section, the failure to 
renew a chattel mortgage within the year foUowing its filing does not 
afifect its validity as against creditors who, as in the présent case, hâve 
not, prior to the filing of the required affidavit of renewal, obtained 
liens on the property covered by such mortgage, notwithstanding the 
fact that such creditors extended crédit to the mortgagor while the 
mortgagee was thus delincjuent in respect to such rencwal. Manwaring 
V. Jenison, 61 Mich. 117, 27 N. W. 899; Wade v. Strachan, 71 Mich. 
459, 39 X. W. 582; Symons Ikos. & Co. v. lirink, 194 Mich. 389, 160 
N. W. 638; Détroit Trust Co. v. Pontiac Savings Bank, supra. 

[6] Nor is there merit, in my opinion, in the contention that, as 
this mortgage was not renewed until within four months prior to the 
time of the filing of the ])etition in bankruptcy, it can be avoided bv 
the trustée as a preferential transfer under the Bankruptcy Act. In 
the first place, there is no évidence tending to show that the mortgagor 
was insolvent at the time either of the exécution or of the filing or 
of the renewal of this mortgage, or that the mortgagee or any agent 
of hers at any of such times hod reasonable cause to believe that the 
enforcement of said mortgage would eiïcct a préférence, or that there 
was anjr intent on the part of either the mortgagor or the mortgagee 
to hinder, delay, or defraud any creditors of the former. 

Furthermore, the filing of the affidavit of renewal within the period 
of four months prior to bankruptcy could not operate as a préférence, 
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because the mère filing of such an instrument of renewal cannot prop- 
erly be called a transfer of property within the meaning of the Bank- 
ruptcy Act. Thompson v. Fairbanks, supra. 

Finally, the original exécution of this mortgage could not constitute 
a préférence, even if the éléments of insolvency and reasonable cause 
to expect a préférence were présent, as the exécution of such mortgage 
antedated the statutory four months period. The trustée does not 
represent any credifor entitled, under the Michigan statute hereinbefore 
quoted and applicable, to complain of the delay in such renewal or to 
avoid such mortgage. Martin v. Commercial National Eank, 245 U. 
S. 513, 38 Sup. Ct. 176, 62 h. Ed. 441. 

It results that the contention of the trustée and the holding of the 
référée in this connection must be overruled and the case remanded 
for further proceedings not inconsistent with the terms of this opinion. 



FEENCH REPUBLIO (la Kepublique Française) v. INLAND NAV. CO. et al. 

(District Court, E. D. Missouri, E. D. Februai-y 21, l'J20.) 

No. 5145. 

1. International law <©=10 — Immunity of boverekîn from suit. 

A friendly sovereign nation, bringing suit in the courts of the TJnited 
States, Is subject to any set-off or counterclaim wliich may be pleaded as 
a défense to its claim in whole or pro tanto, but does not by bringing the 
suit waive its immunity from suit, and subject itself to a counterclaim 
upon which an affirmative judgment is asked, althougli it would be permis- 
sible as against a private suitor. 

2, Set-off and counterclaim <g=>9 — ^"Counterclaim" defined. 

A "counterclaim" is a cause of action in favor of défendant and against 
plaintifï arising out of the transaction or contract pleaded by plalntiff, 
and on which plaintiff s claim is bottomed. 

[Ed. Mote. — For other définitions, see Words and Phrases, First and 
Second Séries, Counterclaim.] 

In Equity. Suit by the French Republic (la Republique Française) 
against the Inland Navigation Company and the Philip A. Rohan 
Boat, Boiler & Tank Company. On motion to strike out défendants' 
counterclaim. Granted. 

White & Case, of New York City, and Frederick W. Lehman and 
Paul V. Janis, both of St. Louis, Mo., for plaintiff. 

Rabenold & Scribner, of New York City, and Taylor, Chasnofif & 
Willson, of St. Louis, Mo., for défendants. 

FARIS, District Judge. The plaintiff sued défendant Inland Navi- 
gation Company (hereinafter for brevity called simply défendant) and 
another, as holder of an alleged lien, to recover from défendant a 
certain sum of money, to wit, $330,000, paid to défendant as payment 
in part upon a contract, whereby défendant agreed to aller and 
complète, sell, and deliver to plaintiff three certain barges. Défendant, 
averring that it has been damaged by reason of an alleged breach of 

Sc=>For otlier cases see same topic & KBY-NUMBER la ail Key-Numbered Digests & Indexes 
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the contract on plaintifiE's part, asks, as affirmative relief, ]udgment 
against plaintiff by way of counterclaim for the sum of $600,000. 

[1] Plaintiff moved to strike out the counterclaim of défendant, for 
that, since plaintiff is an independent, friendly sovereign nation it may 
not he, it is contended, sued in a friendly jurisdiction without its 
consent, even by way of counterclaim. 

Plaintiff admits that any damages which may hâve accrued to de- 
fendant may be used by it as a défense or counterclaim pro tanto, 
by way of a défense, or set-off against the demand of plaintiff. The 
law is unquestionably in consonance with this concession; so that 
when a sovereign sues in its own courts, or even in a friendly f oreign 
jurisdiction, so much of a demand (which I may designate for lack 
of a better word as "counterclaimable") as may serve as a défense, 
and which is sufficient to liquidate the whole or any part of plaintiff's 
demand, mav be set up by the défendant. State v. Bank, 106 Ind. 
435, 7 N. E. 379; Com. v. Barker, 126 Ky. 200, 103 S. W. 303; 
State v. Bank, 10 Ohio, 91. 

Défendant concèdes : (a) That a sovereign cannot be sued in its 
own courts unless by its consent; also — or if it does not so concède 
in a thorough-going way, the law seems clear upon the propositions — 
(b) that the Republic of France may sue in this court (The Sapphire, 
11 Wall. 174, 20 L. Ed. 127; King of Prussia v. Kuepper, etc., 22 
Mo. 550, 66 Am. Dec. 639) ; and (c) that it may not be sued in the 
courts of a friendly nation except by its own consent (Beers v. Ar- 
kansas, 20 How. 527, 15 L. Ed. 991; Nicholl v. U. S., 74 U. S. [7 
Wall] 122, 19 'h. Ed. 125; The Siren, 74 U. S. [7 Wall] 152, 19 L. 
Ed. 129). 

In the Beers Case, supra, at page 529 of 20 How. (15 L. Ed. 991), 
the Suprême Court of the United States, upon this and another point 
pertinent in the instant case, said: 

"It is an established prlnciple of jurisprudence in ail clvilized nations that 
the sovereign eanuot be sued in its own courts, or in any otlier, without its con- 
Bcnt and permission ; but it may, if it thinl^s proper, waive this privilège, and 
permit itself to lie made a défendant in a suit by individuals, or by another state, 
And as this permission is altogether voluntary on the part of the sovereign ty, it 
follows that it may prescribe the terms and conditions on which it consents 
to be sued, and the manner in which the suit shall be conducted, and may with- 
draw its consent whenever it may suppose that justice to the public requires 
it." 

But the défendant insists that, since plaintiff voluntarily submitted 
itself to the jurisdiction of this court for the collection of a demand, 
it must be held, by the same token, to hâve submitted itself to any 
proper légal proceeding or procédure in the case to which any private 
person, or corporation, or any individual litigant whatever, would be 
amenable. Plaintiff concèdes so much of this contention as applies to a 
mère défensive set-off, as discussed above, and the matter of practice 
and procédure; but it contends that a counterclaim, whereby a judg- 
ment for substantial damages is sought, does not fall within the cate- 
gory of mère practice and procédure, but that such a claim is in its 
légal effect a new and affirmative action to which the sovereign must 
give its consent before it can be thus sued, and that no such consent 
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is to be deduced frorn the mère act of plaintiff in bringing suit in a 
case vvherein ordinarily a couiiterclaim would be permissible. For 
there is no doiibt that this case is one wherein the counterclaim plead- 
ed would lie against any private person or corporation, and that it 
will likewise lie against plaintiff herein, unless it be precluded by the 
fact of plaintiff's status as a friendly independent sovereignty. Thtis 
it will be seen that the point before me falls into a narrow compass 
when the several concessions and the settled law of the case are consid- 
ered. 

[2] So far as concerns this case, a counterclaim is a cause of action 
in favor of défendant and against the plaintiff, arising eut of the trans- 
action or contract pleaded bv plaintiff, and on which plaintiff's claim 
is bottomed. Section 1807, R. S. Mo. 1909 ; Gamewell, etc., Co. v. 
Fire, etc., Co., 116 Ky. 759, 76 S. W. 862. It is so far an independent 
action as that it must be pleaded with like sufificiency as the law re- 
quires, if a new and independent action were brought bv the défend- 
ant against the plaintiff. Com. v. Barker, 126 Ky. 200, 1Ô3 S. W. 303 ; 
Emmerson's Adm'r v. lierriford, 71 Ky. (8 Bush.) 229; Ross v. 
Ross, 60 Ky. (3 Metc.) 274. The verdict of the jury must be respon- 
sive to the issues made by the counterclaim (Nowell v. Mode, 132 
Mo. App. 232, 111 S. W. 641 ; Winkelman v. Maddox, 119 Mo. App. 
loc. cit. 661, 95 S. W. 308; Marshall v. Armstrong, 105 Mo. App. 
234, 79 S. AV. 1161), and after the fîling of a counterclaim by a de- 
fendant a plaintiff cannot dismiss, or take a voluntary nonsuit in the 
action, without the défendant' s consent thereto. 

There is, as forecast above, scant doubt that the great vveight of 
opinion and authority leans strongly to the view expressed by Mr. Jus- 
tice Taney in the case of Beers v. Arkansas, supra, that no sovereign 
can be sued without its consent, either in its own courts or in the 
courts of any other friendly jurisdiction. The Schooner Exchange, 
7 Cranch, 116, 3 L. Ed. 287; Kingdom of Roumania v. Guaranty 
Trust Co., 250 Fed. 341, 162 C. C. A. 411, yVnn. Cas. 1918E, 524; 
Hassard v. U. S. of Mexico, 173 N. Y. 645, 66 N. E. 1110; Le 
Parlement Belge, 28 Weekly Rep. & Dig. 642; Mcholl v. U. S., 74 
U. S. (7 Wall.) 122, 19 L. Ed. 125; The Sapphire, 78 U. S. 164, 
20 L. Ed. 127; Blackstone, c. VU, title "The King's Prérogative." 

Does such sovereign, by the mère fact of going into the courts of 
a friendly foreign jurisdiction, so by waiver give its consent to being 
sued by way of counterclaim ? I am constrained to hold that it does 
not, It is, of course, apparent that an insuperable difficulty, perha})s 
even an utter impossibility, will inevitably be met in enforcing the 
payment of any judgment which might be obtained upon the counter- 
claim against the plaintiff herein. But this is not décisive, since the 
courts ordinarily will not stop to consider whether a judgment, if 
decreed, can or cannot be collected. Such a considération is negligible 
upon the question of the right to maintain an action. Hère, short 
of a serions disturbance of international peace, it may be conceded 
that a judgment against the Republic of France in favor of défendant 
upon its counterclaim could never be collected save with the consent 
of France. And while in a sensé, upon this considération, the point 
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involved hère is académie, it is yet of great pith and moment as a 
principle of international law. 

Keeping in mind the nature and effect of an action by way of coun- 
terclaim, I think the atithorities, the analogous cases, and the reason 
of the thing ail sustain the conclusion, which I reach, that such a pro- 
ceeding is not permissible. While there is scarcely a dissenting view 
upon the point that, as against a sovereign electing to sue an individual 
or a public or private corporation in its own courts, or in the courts 
of a friendly foreign jurisdiction, such défendant may, as a défense to 
the demand of the sovereign, set ofif a part, or the whole, of plaintiff's 
demand by pleading a demand which might otherwise form the sub- 
ject-matter of a counterclaim (State v. Bank, supra; State v. Bank, 
supra), and that such a foreign sovereign is amenable, just as is any 
other plaintiff, to mère matters of practice a)id procédure, yet no af- 
firmative judgment can be sustained as upon a counterclaim against 
the sovereign, *hereby the sovereign shall be compelled or adjudged 
to pay monev or any other thing of value. The Siren, 74 U. S. (7 
Wall.) 152, 19 L. Ed. 129; Reeside v. Walker, 11 How. 272, 13 L. 
Ed. 693; U. S. v. Eckford, 73 U. S. (6 Wall.) 484, 18 E. Ed. 920; 
Treat v. Farmers' Loan & Trust Co., 185 Fed. loc. cit. 763, 108 C. C. 
A. 98; De Groot v. U. S., 5 Wall. 419, 18 L. Ed. 700. 

In the entirely analogous case of an individual attempting to 
counterclaim against a state of the American Union, whcn sued by 
the latter in its own courts, the unanimity of the holdings that such 
a counterclaim (beyond such part thereof as will suffice to form a dé- 
fense) is not permissible, is illuminating. The below cases so hold: 
White v. Governor, 18 Ala. 767; Holmes v. State, 100 Ala. 291, 14 
South. 51; People v. Miles, 56 Cal. 401; State v. Leckie, 14 Ea. 
Ann. 636; State v. Bradley, 37 La. Ann. 623; State v. Gaines, 46 
La. Ann. 431, 15 South. 174; State v. Railroad, 34 Md. 344; Audito^- 
Gen. V. Board, etc., 106 Mich. 662, 64 N. W. 570; Raymond v. State, 
54 Miss. 562, 28 Am. Rep. 382 ; People v. Dennison, 84 N. Y. 272 ; 
Corn. V. Matlack, 4 Dali. (Pa.) 303, 1 L. Ed. 843; Comm. v. Philadel- 
phia Countv, 157 Pa. 531, 27 Atl. 378; State v. Corbin, 16 S. C. 533; 
Moore v. tate, 87 Tenn. 725, 11 S. W. 935, 10 Am. St. Rep. 712; 
Borden v. Houston, 2 Tex. 594; Bâtes v. Republic of Texas, 2 Tex. 
616; Com. v. Todd, 72 Ky. (9 Bush.) 708; Com. v. Owensboro ta 
Nashville Ry. Co., 81 Ky. 572. 

The very récent case of Kingdom of Roumania v. Guarantv Trust 
Co., 250 Fed. 341, 162 C. C. A. 411, Ann. Cas. 1918E, 524, is by 
analogy very persuasive authority in support of the conclusion whith 
I bave reached. The Kingdom of Roumania sued the Guaranty Trusr 
Company in a District Court of the United States for the recovery of 
money, forming the balance of a certain fund theretofore deposited 
with défendant therein. One Arditti had theretofore claimed this 
identical m.oney, and had brought suit therefor in a state court against 
the Guaranty Trust Company and the Kingdom of Roumania. De- 
siring to protect itself fully, and averring itself to be as to the money 
in controversy a mère stakeholder, défendant Trust Company got an 
order from the District Court requiring both Arditti and the Kingdom 
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of Roumania to show cause why Arditti should not be substituted as 
défendant in the case and défendant Trust Company discharged, on 
payment into court of the money on deposit. The District Court sus- 
tained the motion and ordered that Arditti be impleaded. 

This ruUng was held by the Court of Appeals of the Second Circuit 
to be error. Upon this point the court, among other things (250 Fed. 
at page 343 et seq., 162 C. C. A. 413), in the reported case, said: 

"It is the long-acceptecl law that a forelgn sovereign cannot be sued, nor 
his property attached, in the courts of a foreign friendly country without his 
consent [citing cases]. Nor can the défendant, when sued by a foreiga sover- 
eign, avait himself of any counterclaim or set-off, except perhaps a set-oflf 
arising out of the saroe transaction. Under no eircumstances can he obtain 
ah affirmative Judgment. People v. Dennison, 84 N. Y. 272. * * * We are 
clear that the action by the Kingdom of Eouinania to recover a debt owed it by 
the Guaranty Trust Company was not a walver of its immunity as a sovereign 
to be sued by other parties. If this be not so, the immunity can be frittered 
away either by interpleader or attachment in any case vfhem a foreign sover- 
eign undertakes to collect a debt owed it." 

Constrained by the above cases, and others, as well as by the reason 
of the thing, I am of the opinion that the motion of plaintifif, to strike 
from défendants' answer ail that portion thereof which attempts to 
set up a counterclaim, and obtain thereby affirmative relief against 
the plaintifï, ought to be sustained ; and it is so ordered. 
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(District Court, D. Colorado. January 21, 1919.) 

No. 6344. 

1. Mines and nnNEEALS •®=»105(2) — Lease by siining Company not fbaudu- 

LENT. 

Evidence held not to sustain allégations in a bill by minority stock- 
holders of a mining company that a lease of the company's property and 
extensions thereof were the resuit of conspiracy and fraud between the 
ofBcers of the company and lessee. 

2. Mines and minerals i®=105 (2) — Estoppel or stockholdebs to attack 

validity of lease. 

Minority stockholders of a mining company held barred by estoppel and 
acquiesc-ence from maliitaining a suit for cancellatlon of a lease of the 
company's property and extensions thereof, where from tlme to time 
durlng 15 years between exécution of the original lease and suit they 
were advised by circulars from the président that the property was un- 
der lease and also received and retained dividends, without objection, 
knowiug that they were from royalties under a lease. 

In Equity. Suit by Rufus C. Elder and others against the Western 
Mining Company and others. Decree for défendants. 

Elder & Elder, of Denver, Colo., for plaintififs. 
Dubbs & Vidal, of Denver, Colo., for défendants. 

LEWIS, District Judge. This stockholders' suit was begun De- 
cember 3, 1914. Its purpose is to obtain a decree canceling a lease 

<g=5For other cases see same toplc & KBY-NUMBBR in aU Key-Numbered Dlgests & Indexes 
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given by the Board of Directors of the Adams Mining Company to 
Samuel D. Nicholson and two extensions of said lease made by the 
Board, and compensation for transportation of ore from other proper- 
ties through the underground workings of the Adams properties. 
The complaint was fully considered, and held to state good causes of 
action, in 237 Fed. 966, 150 C. C. A. 616. 

The défendants, by their answers, some joint and some separate, 
plead in défense estoppel and ratification by stockholders. The charge 
of fraud and conspiracy is denied, and statutes of limitation are set up. 

When the issues were made up they were referred to a Master to 
take the proof and report his findings of fact and conclusions of law. 
He was directed, by order of court, to defer the taking of any testi- 
mony on the accounting demanded in the complaint for the value 
of ores taken from the Adams Company properties until it could be 
determined whether the complainants were entitled to recover at ail; 
and for that purpose to confine proofs to the other issues. This was 
done because it was apparent that the taking of the account would 
involve a long and tedious investigation, and would be wholly useless 
if the défenses in the answers should be sustained. Although it ap- 
pears that smelter values of ore produced under the lease and ex- 
tensions up to 1916 exceed three million dollars, yet some of it could 
not hâve gone out if it had not been for increase in market values 
due to the European war. The Master has taken the proof as directed 
and made his report, in which he recommends that the bill be dis- 
missed on the ground that the complainants and other stockholders 
are estopped to obtain the relief sought because of their lâches and 
acquiescence. To this report of the Master the complainants hâve 
filed exceptions numbered up to forty, with niany sub-heads under 
several of the numbered exceptions, and the défendants hâve filed 
fourteen exceptions. Thèse exceptions hâve been elaborately argued 
on both sides and voluminous briefs hâve been filed by counsel. The 
exceptions, ail told, opened up every controversy in the case, and the 
arguments, both oral and written, deal with every conceivable issue, 
both of fact and law, with commendable zeal and industry. This has 
necessarily required a reading of the testimony, covering more than 
three thousand pages, and an examination of the exhibits, numbering 
about nine hundred. I will set down the material facts, as I find them. 

I. 

1. In January, 1899, the Adams Mining Company was, and for many 
years theretofore had been, the owner of 9.924 acres, comprised in 
Iode mining claims in Leadville, and in that month it gave a lease on 
that property by action of its Président, approved by its Board of 
Directors, to Samuel D. Nicholson, for a term of nine years and eight 
months, from May 14, 1899, to January 14, 1909. The royalties were 
specified. The lease discloses that the Maid of Erin Company, another 
corporation, owned contiguous Iode claims on the west (15.477 acres), 
and the Wolftone Company owned contiguous Iode claims on the 
east (22.645 acres), and expressly provides that it shall only be valid 
upon the completion of ten-year leases on those contiguous tracts. It 
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required the lessee to enlarge the shaft then on the Wolftone property 
from 4x8 feet to 41/2x14 feet, to a depth of 900 feet, and to put in 
machinery capable of raising 2,000. gallons of water per minute 1300 
feet, and to enter the Adams ground from that shaft for development, 
drilling and mining below that depth within two years, and also to sink 
the Wolftone shaft to a further depth of 1200 to 1300 feet. The lease 
required the lessee to pay ail taxes and to keep the improvements 
insured against lire. The lessee was given the privilège of assigning 
the lease to a corporation to be formed. As required, the lessee ob- 
tained leases on the adjoining ground, the three leases being uniform 
as to royalties and other conditions. The Erin Company appears to 
hâve been largely controlled, at that time, by the late David H. Moffat, 
and the Wolftone by E. B. Hendrie, both then well known and suc- 
cessful in business. The properties of the three companies had there- 
tofore been mined. A long-term lease on the Adams Company 
properties had just expired and had not been successful, though the 
company had realized some returns from the opération. The great 
burden which seemed to baffle future development in ail three of the 
properties was the heavy flow of water in the lower workings, which 
were submerged at the time the leases were given; and this burden, 
recognized by ail parties, accounts for the large acreage required by 
both lessors and lessee in the one venture. It was realized that future 
development at greater depth must be put on a large and expensive 
scale or not at ail. In June, 1899, James J. Sylvester, then Président 
of The Adams Mining Company, who had signed the lease on its 
behalf, issued and sent to stockholders of the Adams Company a 
printed circular letter advising them that a lease to run for ten years 
had been given to responsible parties on the company's property, and 
that the lessee, as a part of the compact, had closed leases on the two 
adjoining properties. The letter contained a plat of ail the properties 
covered by the three leases. It set out the royalties that were to be 
paid under the lease, the required enlargement of the Wolftone shaft, 
the requirement that a new pumping plant capable of raising 2,000 
gallons of water per minute so as to drain ail the property named 
was to be installed, that ail of the directors and ail available stock- 
holders had approved the lease, and said, in closing: 

"We should be glad to hâve this aclîiiowledged with your approval. Ail 
letters and inquiries cheerfully answered. Yours truly, Jas. J. Sylvester, 
Pres't." 

This circular letter was oiïered by complainants as their Exhibit 1. 
Nicholson assigned the lease to the A. M. W. Company. It operated 
the property for about a year and a half, and then the lease was as- 
signed by it to the Western Mining Company, which bas continued in 
opération of the three properties ever since. Nicholson, however, bas 
always been the directing head of those two companies. The lease 
to him was filed for public record with the County Recorder at Lead- 
ville on May 20, 1899. Before any ore was mined and taken from 
any of the properties about $200,000.00 was spent in the enlargement 
and retimbering of the Wolftone shaft, equipping it with machinery 
for hoisting and pumping, and the construction of a 100-ton mill on 
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the Adams property. On June 1, 1904, S'ylvester, as Président, and 
Store}-, as Secretary, gave a written extension of the lease whicli 
woiild hâve expired January 4, 1909, to January 1, 1914. The ex- 
tension did not modify the lease in any other respect. That action 
met with the approval of the Board. This five-year extension of the 
life of the lease was given, it will be observed, four years, seveix 
months and tbirteen days before the original lease would expire. 
About the time Nicholson got the extension of the lease on the Adams 
property he asked for extensions of the leases from each of the other 
companies. He talked to Mr. Moffat about an extension by bis Com- 
pany first. Ail of them made c;;tensions. The Wolftone Company, 
howevcr, only promised an extension, and Nicholson did not obtain 
a vvriting to that effect from it until 1907, when it gave an extension 
for ten years from January 1, 1909. Nicholson testified that his reason 
for asking for extensions in 1904 was that, ovving to the changed 
character of the ores it was necessary to make a change and enlarge- 
ment of the Adams Company's mill, to deepen the shaft on Adams' 
ground and to connect that shaft at a lower levé] with the Wolftone 
shaft, and that before going to that expense he asked for the exten- 
sions in order that he might feel safe in making the additional out- 
lay. Those changes and improvements, he testified, required from 
$50,000 to $60,000. He stated that condition to the différent lessors, 
and the Board of Directors of the Adams Company, in their approval 
of the extension, entercd upon their minutes of June 1, 1904, made this 
récital to the resolution granting the extension ; 

"This extension is marte npce.«isary liy the ehansinp; of tlie oliarncter of the 
ores, which nécessitâtes un expenrtitnre of from Scventy-Five to One Hnn- 
(IrecI Thonsand Dollars I>y tlie Lessees who were not willing to do this 
miless tlie life of the lease was exlended." 

There is uncontradicted testimony from experienced mining men 
that extensions of mining leases made imder conditions represented by 
Nicholson to exist at the time he applied for thèse extensions is not 
an unusual practice in the Leadville district, and that such extensions 
bave been made prior to the expiration of leases where the lessee is 
confronted with the necessity of making large improvements in order 
to put the property in better shape for production, which would be to 
the benefit of others who may corne after him if he is required to sur- 
render at the time provided in the original lease. The capital stock 
of the Adams Mining Company is divided into 150,000 shares, and 
prior to the time of giving the extension the following dividends had 
been paid on that stock from royalties under the Nicholson lease, each 
dividend being at the rate of five cents per share : In 1900, two divi- 
dends ; in 1901, two dividends; in 1902, three dividends; in 1903, 
three dividends. In October, 1899, Sylvester as Président of the 
Adams Company, issued and sent to stockholders another printed cir- 
cular in which he refers to "the consummation of the new lease,"' and 
stating the amount of work done by "ilie lessees" up to that time on the 
Wolftone shaft, and embodied other data which he thought might in- 
terest the stockholders (Complainants' Exhibit 2). And during the 
years that the ten dividends above-mentioned were paid, Sylvester as 
2C;i F.— 27 
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Président of the Adams Mining Company, issued and sent to stock- 
holders a number of other circulars (Complainants' Exhibits 3, 4, 5, 5a, 
6. 6B, 7, 8E, and 10), in ail of which he refers to the "lease" and the 
work being done by the "lessees" on the company's property. Some of 
them were enclosed with remittances of dividend checks, and some of 
them deal extensively with the work then being done by the lessees on 
the Adams property and the large expenditvire made in doing the 
work. In 1902 Sylvester issued and sent to stockholders a printed 
statement of receipts and expenses of The Adams Mining Company 
covering the period from October 1, 1894, up to October 1, 1902, in 
which statement it appears that ail receipts were royalties. With 
the statement, and as a part of it, was Sylvester's report as Président, 
in which he reviews the condition of the property and its opération by 
lessees during the time covered by the statement, and therein again 
calls attention to the conditions iinder which the lease was given to 
Nicholson in January, 1899 (Complainants' Exhibit 8). And in De- 
cember, 1903, James J. Sylvester as Président, printed over his name 
as such another report to stockholders of receipts and expenditures 
of the Company for the year ending November 1, 1903, in which it 
appears that ail receipts were royalties. In 1904 (Jnly 29th) only one 
dividend was paid (5^ share), and in 1905 (February 27th) only one 
dividend (5^ share). James J. Sylvester died in December, 1903, and 
in January, 1904, the Board of Directors elected W. W. Sylvester 
as Président of the company to succeed his father. During the years 
1904 to 1910 circular letters were issued and sent to stockholders b}^ 
W. W. Sylvester as Président of the companv. as follows: 

On January 12, 1904 (Complainants' Exhibit 12), circular letter 
announcing the death of J. J. Sylvester and the élection of W. W. 
Sylvester as Président in his stead was enclosed with drafts covering 
dividend No. 55. _ On July 27, 1906 (Complainants' Exhibit 12F) 
circular letter stating, among other things: 

"The Adams mine, as you Unow, haf? been for a nninbor of years operated 
by the Western Mining Company of Leadville, Colorado, under a lease," 
"some elghteen months ago the ores in the Adams levels upon which the 
lessees were worltlng conimenced to diminish in qnantity and finnlly gave 
ont altogether," and "under date of GMarch 9th last fhe lessees rerwrted a 
body of low grade ore In the Mald property which is dipping in the direc- 
tion of the Adams." 

On December 31, 1906, circular letter (Complainants' Exhibit 13). 
This letter embodies a copy of a letter to Sylvester from the Western 
Mining Company of date December 21, 1906, in which the Western 
Mining Company refers to the condition of the mine and the prospects 
for ore. Sylvester tells the stockholders in his circular letter that 
the letter from the Western Mining Company, copied as a part of 
his report, was in answer to a wire which he sent the lessees ; and on 
December 24, 1909, circular letter (Complainants' Exhibit 14), which 
accompanied remittances to stockholders for dividend No. 62, which 
letter, among other things, says : 

"The paynient of this dividend bas only been acconipiished by most care- 
ful nursing of the royalties received from the lessees of the mine." 
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In 1910 there was no dividend paid, the next one after December 
24, 1909, being on June 26, 1911, declared June lOth (5^ share). In 
the circular letter of date June 26, 1911 (Complainants' Exîiibit 15), 
which accompanied the reinittance for dividend declared June 10, 
1911 (No. 63), is said, among other things: 

"Late in 1910, the lessces, who hâve been constantly working and spend- 
ing their o^^'n nionoy in an effort to dlscover soniething more were re- 
warded in the find of tliis carbonate of zinc. Nothlug like It bas ever been 
known in the Leadville camp. Tlie past six niontlis hâve been spent in 
retimbering eight liimdred feet of shaft, opening up tlie ore, and putting 
the entire property in first class condition." 

On December 6, 1911, another dividend was declared (4^ share. No. 
64) and was remitted enclosed with a circular letter of December 
15, 1911 (Complainants' Exhibit 16). The letter congratulâtes the 
stockholders on the outlook for the mine and says that this is the 
second dividend — 

"declared from tlie net earnings of the company froin shipinents of car- 
bonate of zinc ore which was discovered about one year ago, and from 
whleh the flrst dividend was made la.st June." 

It will be remembered that the extension of the lease given on 
June 1, 1904, would not expire until January 1, 1914; but on October 
31, 1910, the Président and Secretary of the Adams Company, with 
the approval of the Coard of Directors, gave a second extension of 
the lease for a period of six years from the first of January, 1914, so 
that, as extended, it would not expire until January 1, 1920. Again, 
Nicholson testifîes that in October, 1910, it had become necessary to re- 
timber the Wolftone shaft, that the pumps were then handiing 2200 
to 2300 gallons per minute, their capacity, and it was necessary to 
provide for that if work was to continue, that other installations were 
needed, that they had six 125 or 150 horse power boilers and another 
one was needed to take care of the flow, that he went to both Moffat 
and Sylvester and told them of the discoveries of carbonate of zinc, 
the conditions at the mine and the required improvements that he 
would hâve to make, and asked for the extensions, that he thereupon 
obtained like extensions from both companies, and that when he got 
the extensions he proceeded to make the improvements and additions 
and to put in two more pumps at a station below, and that thèse cost 
more than $50,000. The récital to the resolution of the Board of 
Directors of the Adams Company granting the extension discloses 
that it was given because of the required improvements. 

Sylvester testified that he did not know at the times the original 
lease and two extensions were given, nor until suit was brought, that 
there was any requirement that a mining lease should be authorized 
or approved by stockholders to render it valid. Several other wit- 
nesses who hâve had much to do with mining interests testified that it 
was generally believed at Leadville and in Colorado that no such 
ratiiication was necessary, and that such requirement was first called 
to their attention some time after the opinion was rendered in Wester- 
lund V. Black Bear Mining Co., 203 Fed. 599, 121 C. C. A. 627, and 
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that theretofore it was the gênerai practice to give such leases with- 
out submitting their approval or disapproval to stockholders' meeting. 

After 1911, and prior to the institution of this suit on December 
3, 1914, six dividends were declared and paid, as f ollows : In June, 
1912, 4(* per share; in December, 1912, 4^^ per share; in April, 1913, 
4^ per share; in June, 1913, 15^ per share; in November, 1913, 
10^^ per share, and in January, 1914, 40^ per share. Thèse were divi- 
dends Nos. 65, 66, 67, 68, 69, and 70. It is thus seen that the total 
amount distributed to stockholders on 150,000 shares as royalties re- 
ceived under the Nicholson lease, prior to the institution of this suit, 
is $226,500.00, the first payment being on May 20, 1900, and the 
last on January 2, 1914. During the time covered by the payment ol 
the six dividends last-mentioned circular letters were issued by Syl- 
vester as Président and sent to stockholders, as f ollows : On June 
20, 1912 (Complainants' Exhibit 17), a letter in which it is said, "Since 
the last one on December 15, 1911, the mine bas been steadily worked 
by the lessees on the new carbonate of zinc which was discovered 
late in the f ail of 1910 ;" and for the purpose of giving the stockholders 
some idea as to future prospects a lengthy quotation is made from 
a letter of June 6th from S. D. Nicholson, setting forth conditions at 
the mine. Dividend No. 66 was remitted with the circular letter of 
date December 7, 1912 (Complainants' Exhibit 18). Dividend No. 67 
was remitted with the circular letter of date April 19, 1913 (Com- 
plainants' Exhibit 19). Dividend No. 68 was remitted with the circu- 
lar letter of date June 21, 1913 (Complainants' Exhibit 21), in which 
"lessees" are mentioned. Dividend No. 69 was remitted with the 
circular letter of date December 2, 1913 (Complainants' Exhibit 23). 
Dividend No. 70 was remitted January 2, 1914. 

The books of the company were audited in 1914 by certified pviblic 
accountants, for a period from January 9, 1904, to December 31, 1913, 
and the report of that accounting is dated June 24, 1914. It was 
distributed among stockholders, but how extensively I cannot say, the 
latter part of that year. That report shows that of the dividends de- 
clared during that time only $549.18 then remained unclaimed. It 
also gives the data as to the giving of the lease and extensions, and the 
opération of the mine under same. 

The évidence discloses that since the bringing of suit five more 
dividends hâve been declared (Nos. 71-75), as f ollows : One in 1915, 
15çi share; one in 1915, 12^^ .share; one in 1915, 10^ share; one in 
1916, 5<^ share; and one in. 1916, 4(1^ share, — total, 46f5 per share — 
$69,000.00. Those dividends bave ail been received and retained by 
the stockholders, including the complainants, after they were fully 
advised of the bringing of this suit and of the gênerai charges in and 
purposes of the complaint. The total amount thus disbursed to stock- 
holders from royalties under the Nicholson lease at the time the proof 
was taken was $295,500.00, less a small sum unclaimed in the com- 
pany's treasury. It will be observed that of the twenty-six dividends 
tweîve were paid during the time covered by the original lease, 
nine were declared and paid during the time covered by the first ex- 
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tension, and the five paid after this suit was institnted was during 
the time covered by the last extension. 

2. We novv pass to another matter developed by the proof. A fac- 
tjonal controversy arose long prior to the exécution of the lease to 
Nicholson, between what is referred to as the Syh-ester interests on the 
one side, and the Elder interests on the other side, as to which should 
control the management and opération of the company's properly. It 
was manifested for the first time, as ap]jears from the record, by the cir- 
cular letter of October 18, 1890, issued Ijy George R. Elder, attorney for 
thèse complainants (Défendants' Exhibit 195). Objection appears to 
be made in that circular to the amount of the salary which Sylvester 
was then drawing, and it requested stockholders to revoke any proxies 
that they might hâve given to the présent management for the on-com- 
ing stockholders' meeting, and either send some one to represent them 
or give a proxy to George R. Elder. George W. Elder, bis father, resid- 
ed in Pennsylvania, and owned about 10,000 shares. George R. Elder 
himself owned a little less than that much. His brother-in-law, Frank 
E. ]\Iann, either owned at that time or later acquired and now holds 
3,000 shares, and other members of the Elder family owned small 
blocks, so that their total holdings were about 25,000 shares. James 
J. Sylvester and the members of his family owned half , or perhaps less 
than half, as much as the Elder family. Most of the remainder of the 
150,000 shares was widely scattered. The company was originally 
controlled, and the greater part of its stock owned, by people living in 
or near Xevv York City, but Sylvester came in as Président shortly after 
the New York holders had sold a large part of their holdings to rési- 
dents in St. I^uis. The offices of the company were then moved there 
from New York City. Eater, when Sylvester changed his résidence 
to Kansas Cit}' the company offices were moved to that place. James 
Campbell, a noted financier of St. Louis, was one of the St. Louis 
purchasers, and he was on the Board for severa! years during the time 
covered by the Nicholson lease. There were about thirty stockholders 
who each held 1,000 shares or more in the company. Mr. Wood held 
9.800 shares, Mr. Tobias 4,000, Mrs. Doyle 3,500, Sheppard Knapp 
8,000, ail of New York; and in St. Louis James Campbell held 4,700, 
and Edward Butler 2,400; D. R. C. Brown of Colorado held 8,370, 
and Helen S. Black 4,200. George R. Elder resided at Leadville when 
the lease was given, and bas continued a résident at Leadville or Denver 
ever since. His father died in 1901, and the complainants hère are his 
executors. 

The controversy over control continued, being represented on the one 
side by James J. Sylvester, who desired to retain his position with the 
company, and later by his son, W. W. Sylvester, who succeeded him, 
and on the other side by George R. Elder. Sylvester was able to ob- 
tain sufficient proxies for each stockholders' meeting, up to the one held 
in December, 1913, to control stockholders' meetings, and also the 
stockholders' meetings held in the years foUowing 1913. Sylvester had 
obtained a sufficient number of proxies which, added to his own hold- 
ings, gave him a majority of the issued stock for the meeting on De- 
cember 18, 1913, but Elder, by his own efforts and the assistance of 
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Charles Claflin Allen of St. L,ouis, succeeded in inducing a number of 
stockholders who had given their proxy to Sylvester to revoke the 
Sylvester proxy and give a proxy to Allen or Elder, and thèse and other 
proxies obtained by Elder and Allen gave them and other Elder asso- 
ciâtes a majority. Sylvester evidently did not know of the revocations 
until he had called the meeting to order. Elder was présent repre- 
senting his own stock, and had proxies for 35,000 shares more. Allen 
was présent. Elder had theretofore placed ten shares in AUen's name 
to qualify him as a stockholder. He had apparently donc likewise 
as to Bryant and Malburn, attorneys of this city, who were also présent. 
Frank E. Mann, a complainant, was présent representing himself. 
Thèse four were with Elder in the contest. Sylvester was aided at the 
meeting by Ewing, Nicholson, Rodman, Arnold, and Grant, he having 
theretofore placed ten shares each in the names of Arnold, Ewing, 
Nicholson and Rodman, to aid him in holding stockholders' meetings. 
He testified that he did this because they were the only people he knew 
in Colorado that he could get to attend the meetings. When Sylvester 
called the meeting to order Bryant, Elder and Allen announced that 
with their respective stockholdings they had sufficient proxies to con- 
stitute a majority of the issued stock. A heated controversy at once 
developed between the two sides. It resulted in the ignoring of the 
revocations of Sylvester's proxies, and that action gave Sylvester and 
those acting with him a majority. Nicholson was elected chairman of 
the meeting, and the meeting as thus controlled elected as directors for 
the ensuing year Broemelsick, Louderman, Waters, Grant, Sylvester, 
Rule and Ewing. No other action was taken by the meeting thus con- 
trolled by Sylvester. The lease to Nicholson and the extensions of it 
were not discussed or considered. 

Elder and his associâtes withdrew and immediately held a stockhold- 
ers' meeting. They found that they represented a majority of the is- 
sued stock, to-wit, 78,136 shares. The Sylvester meeting claimed to 
represent 111,392 shares. The Elder meeting elected as directors 
Bryant, Malburn, Allen, Mann, Elder, D. R. C. Brown and Ida Dull 
Elder, who immediately held a Board of Directors' meeting and nomi- 
nated and elected George R. Elder, Président, Charles Claflin Allen, 
Vice-Président, and W. P. Malburn, Secretary. In a very few days 
after thèse meetings Elder brought a suit to oust the directors which 
the Sylvester meeting elected and the officers of the company which 
they nam.ed. That suit was not tried until early in 1916. Elder demand- 
ed possession of the company's books and the money then in the 
treasury. He brought suit to recover. He also notified the banks that 
held the deposit in Kansas City not to pay out any of the money except 
on his order, and the lessee not to pay any royalties to the Sylvester 
officers but to pay it to those elected by the Elder board. Elder won 
his suit to oust the Sylvester board in the trial court. An appeal was 
taken, and the Colorado Suprême Court decided (Grant v. Elder, 170 
Pac. 198) that the stockholders' meeting for 1913 had not been called in 
accordance with the State statute, and that neither of the two meet- 
ings had been lawfully held. The resuit of this was that the directors 
and ofhcers who were in at the time the meeting was called held over. 
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A bitter controversy between Elder and Sylvester immediately fol- 
lowed. It took the form of circular letters addressed to the stockhold- 
ers of the Adams Mining Company, each claiming to be the Président 
of the Company. When the stockholders' meetings for the following 
years came on the fight between Sylvester and Elder for proxies was 
renewed. Elder and his board called stockholders' meetings, and Syl- 
vester and his board called stockholders' meetings, but the Elder side 
was not able at any time to hold stockholders' meetings for the reason 
that they could not get a représentation of a majority of the stock. 
The majority went back to the Sylvester management, and the meet- 
ings as called by him were held and he bas been continued as Président 
of the Company. As already stated, no action was taken at the Sylves- 
ter stockholders' meeting in 1913 in référence to the Nicholson lease, 
but in the minutes of the Elder stockholders' meeting is found this : 

"Motioa made and seeonded tliat the directors aud the offlcers of the 
Company be directed to iiiquire into the last lease made of the Adams Min- 
ing Company 's proporty with a view to ascertalning both its légal and ita 
practical aspect, and to détermine whether it is a lease binding in law, 
and if not, that action be taken with référence thereto such as to best 
subservo the interests of the couipany. Motion unanimously agreed to by 
ail the stock présent." 

3. The complainants took before the Master the testimony of some 
forty-iive stockholders and executors or administrators of estâtes hold- 
ing stock in New York and St. Eouis, their total holdings being about 
35,000 shares. Eleven of them held over 1,000 shares each ; the other 
holdings were each less, and as low as 5 shares. None of them had 
ever seen the original lease or extensions, or copies of them, until after 
this suit was brought. They did not know the dates on which any of 
them were given, nor the dates of expiration. They first learned those 
facts from circulars sent out by George R. Elder after the suit was 
brought, or from conversations recently theretofore with him. They ail 
testifîed, with perhaps one or two exceptions, that they knew at ail 
times that the company's property was leased, and that they knew this 
from the receiving of dividends or from circular letters issued by the 
Company, and some from conversations had with Sylvester and some 
from gênerai talk that they had had about the property and their in- 
terest in it. Those who stood in représentative capacity had no infor- 
mation prior to the time that some stockholders' interests came into 
their hands. The knowledge of some was slight; they were interested 
only in dividends, and did not read ail of the circulars ; but they knew 
that the company's property was being operated under lease. Of course 
they constitute a small proportion of ail of the stockholders, but their 
testimony is a fair indication as to the extent to which ail stockholders 
were advised, from some source, that the property was at ail times being 
operated by lessees. None of them, and no other stockholders except 
George R. Elder and his wife, Ida Dull Elder, has offered to intervene 
as a complainant in this suit and share in bearing the expense of the, 
litigation. 

George R. Elder has at ail times since January, 1899, and for years 
theretofore, taken an active interest in the company's affairs, both on 
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account of himself and the other members of his family, and since 
his father's death, of his father's estate. This is shown from his tes- 
timony, the testimony of his brother, Rufus C. EUler, the testimony of 
his brother-in-law, Frank E. Mann, and from correspondence between 
them. He knew from Nicholson that he expected to get the lease be- 
fore he got it in January, 1899. In October of that year he went to 
the Connty Recorder's office and read the recorded copy of the lease. 
He received a copy of Complainants' Exhibit 2, issued in October, 

1899, announcing the consummation of the lease and stating the amount 
of work that was done on the sbaft up to that tinie. He received Com- 
plainants' Exhibit 3, dated in April, 1900, which again refers to the 
prosecution of the work by the lessees. He received Complainants' 
Exhibit 4, issued May 10, 1900, which again refers to work by the 
lessees. He received Com])lainants' Exhibit 5, issued in November, 

1900, referring to work being done by lessees and the improvement be- 
ing made on the Adams mill ; and numerous other exhibits in the fol- 
lowing vears, viz. : Complainants' Exhibits 5a, 6, 6B, 6D, 7, 8a, 10, 11, 
12, 12A, 12B, 12E, 12F, 13, 14, 1.5, 16, 16A, 17, 18, 19, 20B, 21, and 
23. Exhibit ÔB is a circular letter issued in 1902, and refers to the 
lessees ; Exhibit 7 is a circular letter issued in 1902, and refers to the 
lessees ; Exhibit 8 is the annual report of 1902, and refers to the 
opérations of the lessees ; Exhibit 10 is a circular letter issued in May, 
1903, and refers to the opérations of the lessees; Exhibit 11 is a cir- 
cular letter of December, 1903, containing a financial statement and no- 
tice of death of Sylvester ; Exhibit 12F is a circular letter of July, 1906, 
referring to the opérations of the lessees; Exhibit 13 is a circular let- 
ter of December, 1906, containing a référence to and embodying the let- 
ter of the Western Mining Company as a part of it ; Exhibit 14 is a 
circular letter of December, 1909, referring to the royalties received 
from the lessees of the mine; Exhibit 15 is a circular letter of June, 
1911, and refers to the discovery of carbonate of zinc by the lessees; 
Exhibit 17 is a circular letter of June, 1912, giving notice of dividend 
and stating that since December 15, 1911, the mine has been steachly 
worked by the lessees on the new carbonate of zinc ore. It embodies 
an excerpt from a letter from Nicholson referring to the carbonate 
of zinc ores discovered in 1910; Exhibit 21 is a circular letter of June, 
1913, giving notice of dividend and opération of lessees. The others 
are dividend notices and letters. 

Elder testified that Nicholson told him in December, 1911, that he 
had a new lease from the company ; that he talked with Nicholson 
about the mine in 1910; that he heard some time in November or De- 
cember, 1913, that Nicholson's lease would expire in 1920; that he saw 
Sylvester and Nicholson at Leadville together in June, 1911, and talk- 
ed with them about the property. 

"I iievei- liiirt nn.y conversation witli Mr. Nicholson with référence to ex- 
tension of tlie leases lUUil sonie tinie in the end of Detwmber, 1911, in the 
City of Denver, and I asl;ed lûni if lie Rot n new lease, and he said lie 
liad goften a new lease. That was the first and the onl.v time T had any 
tallc with Mr. Nicliolson about his liaviug an extension of any part of the 
lease on the property." 
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Nicholson did not say when it expired. 

Q. Wliat did you know about the oiieration of tlie propprty of The Adauis 
MluiuK Comi)any betwcfii tlie year lOOS and tlio ycar 1914, prior to the 
>eai- 1014? A. I knew thnt it was worliod undcr sonie forui of leasp. 

Q. Where did you <^ot that iiifonniitioiiV A. t fjot that iiifnnnation froiii 
the circulars of tlie Adams JliniuK Compiuiy, liko those cireulai's of li)0(i 
and circulars followlnj;, stating that there were lessecs in the possession of 
the property. 

"i saw Mr. Nicholson consideralily durins the fall and winter of 1911 
aiul 1912, and I asked hini to give in(> a statenu'tit nf the tons of ore 
shipped and the value of the production froin the i\danis mine." 

Q. You knew that the AVestern Alinini; ('onii)any was operatiug the ])ro]i- 
erty in 1909? A. I had reason to be]ie\'e tbey «'ère. 

Q. You didn't inquire? A. I didn't inipiire. I did not even know that 
they had a lease until 1911. I asked Mr. Xicholsiin if he had a new lease 
and he said he had. 

Q. In 1910, under what rif^ht was tlie Western Miiiin<; Company operatinj; 
the Adams proiierties? A. I don't know. 

Q. Well, what did you think about it? A. I helieved perlmps tliey had 
gotten soine kind of a lease. 

He thought he talked with Nicholson about it in June, 1910. 

George E. Keeler testified that Elder told him about Novernber, 1910, 
that Nicholson had told him (Elder) that he had recently returned 
from the East and had his lease on the Adams pro])erty renevved, and 
that Elder mentioned the renewal several times after that. Elder tes- 
tified that he could not remember any conversation of that kind. He 
said in April or May, 1911, Keeler told him that Nicholson had gone 
East in the fall of 1910 to get a new lease from the Adarns Mining 
Company, and that that was the fîrst intelligence, and the only intelli- 
gence, that he had that Nicholson had gone for such a new lease. On 
being asked what he understood Nicholson meant when he told him that 
he had a new lease Elder answered : 

"I thought ti^' that he meant he had a new lease from .Tanuary 14, 1909, 
prol)ai)ly teii >ears. 

"Q. Prolialily ten years? A. Yes. 

"Q. That would run it until .Tanuary, 1919? A. That was niy thought 
about It." 

He said when he received dividends he knew they were paid from 
royalty returns under the lease. On June 17, 1912. George R. Elder 
wrote Sylvester a letter on his I^eadville office stationery (Complain- 
ants' Exhibit 16B), as follows : 

"I hâve froquently asked Mr. Nicholson to furnish me with a monthly 
statenient of the j-oyalty ])roceeds paid each mouth to the Adams JI. Co. 
but he has always declined to do so. lie asked me to write you for thèse 
facts, and also for you to furni.sh him with authority to give me thèse 
facts. I now write you askiug for a detailed statement of the income and 
expense accts. of th(> Adams Co. to this tîine. As no statement of this Com- 
pany had been niade for years it is liigh finie that soine statement lie niade 
to ail the stockholders. Vei'y Ilesp. George R. Elder." 

Elder issued a printed circular letter to stockholders of date Decem- 
ber 1, 1913, and in that letter he makes the statement that Sylvester, 
as Président, extended the lease on October 1, 1910, to expire January 
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1, 1920 (Défendants' Exhibit 76). He was asked when he got that in- 
formation, and this is his answer: 

"I obtalned the spécifie information that the lease was extended to Jan- 
uary 1, 1920, on Octobeu 31, 1910, from Hiram Knapp in New York, in the 
end of August or the first few days of September, 1913, and I am of the 
impression Mr. Sylvester mentioned the expiration of the lease as January 
1, 1920, and October 1, 1910 as the date it was signed, ou the 8th day of 
September, 1913. I also had a conversation with Judge Daly, attorney for 
the Sheppard Knapp estate, at tlie same time that 1 saw Hiram Knapp; 
and I think I obtalned some of that information from him ; and durlng the 
fall after the 8th of September I had that conflrmed by somebodv at Lead- 
ville." 

Elder went to the company's office at Kansas City in the spring of 
1913 and asked Sylvester to let him examine the company's books. 
Sylvester refused. Elder went away. Sylvester took counsel, and 
then wrote Elder on May 19, 1913, that he was in error in refusing him 
the right to examine the books, and that he was at liberty to make the 
examination. He went back in September, 1913, and made an exami- 
nation, and Sylvester testified that during that examination Elder asked 
to see the lease ; that he handed the lease to Elder, and that attached to 
it were both extensions, and that Elder examined them. Elder dénies 
this. He said: 

"In 1906 I must hâve had some conversation witli Mr. Nicholson witli réf- 
érence to his work' up tliere, and he may hâve used the name of 'the West- 
ern Mining Company' to me." 

He knew that that company was operating thèse properties. He 
probably talked with Nicholson in 1907 and 1908. He knew production 
in 1908 and 1909 was low. 

Q. And ail during 1911 you knew that the Western Mining Company was 
operating, and you thought It was under a new lease'.' A. Well, I présume 
that I thought tliere was a lease of some kiud ou the property. 

Rufus C. Elder was at Eeadville in the summer of 1904, and he and 
his brother George went down into the mine during that time with 
Nicholson. Nicholson testified that he had talked with George R. 
Elder late in 1910 about the last extension, and that he told him that 
extensions had been made on ail the properties, and that the lease ran 
to 1920. He also testified that in 191 1 or 1912 he took Robert D. Elder, 
son of George R., and associate counsel in this case, ail through ail 
parts of the company's property that were open. He further said that 
Elder talked with him f requently about the production, and that he 
gave such information until Sylvester objected and wrote that the 
place for Elder to get that information was at the Adams Company's 
office; that Elder said that the reason he wanted the amount of pro- 
duction was to keep a check on Sylvester ; that he told Elder that if he 
would get an order from Sylvester he would continue to give him that 
information, otherwise not. He did not get an order. This was about 
in 1904. 

William Angus testified that George R. Elder told him in Elder's 
office at Leadville, late in April or early in May, 1909, that the property 
was at that time leased to the Western Mining Company. 
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Rufus C. Elder, a complainant, did not personally own any stock 
tintil 1913. He was a witness, and said that lie received Complainants' 
Exhibits 6B, 7, 8, 8E, 9, 10, lOA, 11, 12, 12A, 12B, 12F, 13, 14, 15, 
16, 16C, 16D, 16E, 16F, 16H, 17, 18, 19, 20C, 20D, 21, 22, and De- 
fendants' Exhibit 76, and that complainant Mann saw the notices that 
he got. Among' thèse are circular letters sent ont by Sylvester in 1902, 
1903, 1906, 1909, 1911, 1912, and 1913, in whîch it is said that the 
property was operated by lessees. Exhibit 20C is a letter from Sylves- 
ter to Rufus C. Elder, of date May 16, 1913, mentioning the lessees 
being in opération of the property. He testified that he left the mat- 
ter largely to his brother, George R. He was asked this question: 

Q. Now, I will ask witness what was your Unowledge of tlie manner lu 
which the property of the Adams Mining Company was being O'perated 
durinff the tlme between the tinie you becaine exécuter in 1901 and the year 
1914? A. I knew that the property of the Adams 'Mining Company was 
operated under a lease, and I did not know to whom except I knew that 
S. D. Nifliolson was the manager. 

Q. How did you obtain tliat information? A. I got that information froin 
G. R. Elder, and also from the fact that I met Mr. Nicholson and he seemed 
to be tlie man in charge tliere at the mine. 

Q. Since 1901 you hâve known constantly that it was operated under a 
lease? A. I tliink so. 

Q. Was anything ever said by your brotlier to you during the course of 
tlie so-called campaign in 1913, or any timo during 1913, about the lease? 
A. Ko, sir. That, I said yesterday, it was after .Tanuary Ist (1914). I 
know now it was after January 14th when I learned that from Mr. Mann 
on account of the letter I saw. 

Q. You learned of what? A. That I learned of the existence of theso 
leases and that they had not been ratifled by stockholders' vote. 

Q. But you knew ail the years before that there was a lease, didn't you? 
A. Tes. 

Q. And that had never been discussed between you and your brother? 
A. No. — that is, exce])t that the property was leased. 

Q. Whon did you flrst discuss with your brother the biinging of this ac- 
tion, Mr. Elder? A. 1914, some time in the lattei' part of the year, I think. 
He may hâve written soniething about that in 1914. 

He testified that he first learned in January, 1914, of the extensions. 
He got that information from F. Ë. Mann, and afterwards from 
George R. Elder, and knew during ail the years before that there was 
a lease. Complainants' Exhibit 20C, which he admitted receiving, is a 
letter dated May 16, 1913, addressed to him by Sylvester as Président. 
It calls his attention to the fact that George R. Elder had recently 
been in Kansas City, and spent the best part of a day going over mat- 
ters pertaining to the Adams Company, and says that George Elder 
has probably given him a synopsis of its condition. It further says 
that: 

"For many years, as you know, the Adams was practically an exhausted 
property. * * * ïhis condition exlsted until the fall of 1910 when tlie 
Lessees commenced shippiug the new Carbonate of Zinc Ore, which was 
discovered about that time. In the early stages of this discovery, it was 
impossible to forecast the quantity or quality of this find. » » * " 

It says that as shipments increased he determined on the policy of 
building up a surplus in the treasury to "tide us over any reasonable 
period of ore exhaustion" ; that he had talked with many of the stock- 
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holders regarding the policy, and that at the last stockholders' meeting 
a resolution was passed to accumiilate a surplus until it reached $75,- 
000 ; it sets eut that resolution ; it says that Mr. George Elder insists 
on the distribution of the major part of the surplus at once, and closes : 

"I will appreciate yoiir and 3Ir. Maiin's views on tlio souudest and safest 
pollcy of tlie old Adams." 

No answer was made to this letter. 

Frank E. Mann testified that he got Complainants' Exhibit 1, whicli 
is a circular letter sent by Sylvester, dated June 10, 1899, advising 
stockholders of the completion of the lease to rim for ten years ; Com- 
plainants' Exhibit 8, which was the annual report of 1902, showing re- 
ceipts and expenditures from November, 1894, to October, 1902, and 
referring to the lessees ; Complainants' Exhibit 13, a circular letter 
dated December Ist, 1906, embodying a letter from the Western Min- 
ing Company on the condition of the mine ; and Complainants' Ex- 
hibit 11, a circular letter dated December 23, 1903. His counsel asked 
him this question : 

Q. State in your own words .iust what you knew prlor to the year 1914 
oonceming the manner of oiierating the projKM-t.y of the Adams Mhiiiig Com- 
pany durlng any portion of the period from the year 1800 to tlie year 
1914? A. Well, in 1899 the Adams Mining Company, J. J. Sylvester, Prési- 
dent, notified us tliat lie was giving this lease, and my information after 
tliat, I présume, was that tliey were working tlie lease, and I received ad- 
vlces In 1906 that the Western Mining Company was operating it, and had 
been for sonie time, but I had uot heen notified ; then in the same year that 
tlie Western Mining Company, ,'«. D. Nicholson was gênerai niaïuiger; and 
then in 1912 ; and as the time went on through 1 would reçoive a dividend 
of four cents every once a year; may be four or five years nothing at ail; 
and then another time a live-ceut dividend for twice that year. That is the 
évidence that I had that they were working — busy. 

He was shown dividend checks payable to himself, and those sent 
to him and Rufus C. Elder on the estate stock. He of course ad- 
mitted that those dividends had been received, and was asked : 

Q. And during that time you knew thèse dividends were pald out of 
royalties received from opérations by the lessees, didn't youï A. Yes. 

H. 

We now set out the material facts on the issue raised by the an- 
svvers as to whether there has been express ratification of the lease 
and extensions at stockholders' meetings. The stockholders' meeting 
beld in 1902 involves the inquirj' as to whether the lease only was 
ratified, the extensions not then having been made, and the ones in 
1911 and 1915 involve the inquiry as to whether the lease and both 
extensions were ratified at those meetings. 

The Adams Mining Company was organized as a corporation in 
1883, by the consolidation of the Saint Bernard Mining Company and 
the Brookland Mining Company. It appears that a certified copy of 
the action taken at stockholders' meetings of the two companies last- 
named, authorizing the consolidation, was filed with the Secretary of 
State on December S, 1883. It sets forth the articles of incorporation 
of the new company. By Article 6 Leadville was designated as the 
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I)rincipal place and business office of the new company, with branch 
offices in New York and Chicago, where meetings of ofticers, directors 
and stockholders could be held. Article 7 gave the directors (named 
for the first year) and their successors in office "power to naake sucli 
prudential by-laws as they may deem proper for the management of 
the business affairs of said company not inconsistent with the laws of 
the State of Colorado." 

The corporate life of a domestic corporation expired at the end of 
twenty years, under the State statute, and in 1903 a meeting of the 
stockholders of the Adams Mining Company was called and held, at 
which its corporate life was extended for another twenty years. A 
properly certified copy of that action was filed with the Secretary 
of State July 20, 1903. 

In 1887 James J. Sylvester as Président, and William M. Curtis as 
Secretary, certified that at a spécial meeting of stockholders of the 
company held in Leadville on November 17, 1887, Article 6, supra, 
had been amended by the requisite nuniber of votes (137,000 shares) 
by naming St. Louis, Missouri, also as a place for meetings, and said 
certifîcate was filed with the Secretary of State December 7, 1887. 

Again, in December, 1892, James J. Sylvester as Président, and W. 
W. Sylvester as Secretary, certified that at the annual stockholders' 
meeting of the Adams Alining Company held in Leadville, Colorado, 
November 17, 1892, there being 101,926''^ shares represented, a reso- 
lution was passed authorizing the directors to include Denver, Colo- 
rado, in the list of places where annual meetings of stockholders 
might be held, and that the directors had taken such action. This 
certificate was filed with the Secretary of State January 3, 1893. 

Again the stockholders were notified in the notice calling an annual 
meeting at Denver, on Thursday, December 28, 1911, that amendment 
of Article 6 would be considered, and after that meeting Sylvester 
as Président, and Rule as Secretary, certified that at that meeting Ar- 
ticle 6 had been amended changing the principal office of the com- 
pany from Leadville to Denver, and that part of the business of the 
company "shall be carried on in the cities of Kansas City and St. 
Louis, Missouri, at which offices meetings of the directors may be 
held." The certificate was iîled with the Secretary of State January 
2, 1912. 

The only by-laws of the company which appear in the record are 
those introduced by complainants. They are entitled : 

"New By-Ijaws 

Adopted by Stockholdors at Thelr Meeting December 2Stli, 1911. 

Adoi)ted and Approved by 

The New Direetory at Spécial Meeting Jan. 3, 1912." 

And by Article 5 it is provided : 

"Tbere shall be an annual niiîetins of the stockholders of this company 
held on the 2nd Wednesday of Peccniber each year at the principal office 
of the company in the State of Colorado. * * * " 

It does appear that the Board at a regular meeting held September 
10, 1887, adopted new by-laws, but those by-laws are not in évidence, 
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nor the ones that existed prior thereto. The Master, in his report, 
quotes this as one of the companj^'s by-laws; 

"There shall be an annual meeting of the stockholders of thls company, 
beld on the last Thursday in November in eaeh year, In the city, county and 
State of New York, or in the City of Leadvllle, State of Colorado, as may be 
determined by a majority of the board of directors." 

The record does not disclose such a by-law. It does disclose, how- 
ever, that at the taking of testimony in New York City the "old minute 
book" was presented to the Master and the complainants' counsel called 
his attention to certain pages which he asked to hâve marked as an 
exhibit. I think it fair to indulge in the presumption that the Master 
got the by-law which he quotes from that old minute book; but it 
will be observed that the Board adopted new by-laws on September 
10, 1887. We do not know what they are, but it is highly probable that 
the by-law quoted by the Master was then changed for the reason 
that control of the stock had passed from New York holders, and the 
company's office about that time was moved to St. Louis. A spécial 
meeting of the stockholders had been held on November 17th of that 
year, amending the articles by providing that meetings could be held at 
St. Louis. In addition, ail annual meetings of stockholders thereafter,. 
at least six in number, up to and including November 19, 1896, were 
each held on the third Thursday in November, and the next annual 
meeting of stockholders, after 1896, was also called and held on 
Thursday, November 20, 1902. The annual stockholders' meeting 
for 1887 was held on Thursday, November 17, as shown by the, 
Board's records, and annual meetings of stockholders were held there- 
after on the third Thursday in November, for 1888, 1889, 1892, 1894, 
and 1895, and there is slight évidence from those records that meetings 
were called on like dates in 1891 and 1893. 

An annual stockholders' meeting was held November 19, 1896. No, 
meeting was called thereafter until the one called for Thursday, No- 
vember 20, 1902, at which time it was held at Denver. The call was 
signed by Jas. J. Sylvester as Président, and W. W. Sylvester as. 
Secretary, and bears date October 20th. At this meeting stockholders. 
présent owned 15,200 shares. Of this number James J. Sylvester 
owned 12,400 and George R. Elder 2,700. The other stockholders 
présent, Anderson, Parsons, Nicholson, Heney, Donnen and Schu- 
macher each had ten shares, which Sylvester testified had ail, I think,. 
been put in their names for convenience. Sylvester also had proxies 
for 95,600 shares, and Elder for 31,500 shares, making a total of 
142,300 shares represented. Nicholson was elected chairman of the 
meeting. At this meeting the f ollowing persons were elected directors : 
James J. Sylvester, W. W. Sylvester, W. D. Waters, James Campbell, 
A. D. Grant, H. B. Louderman, Jr., and J. F. Broeraelsick. The rec- 
ord of that meeting discloses that the chairman read to the meeting the 
report of the Président of the company for the 3'ear ending November 
1, 1902, that the report was received, and on motion duly seconded the 
same was approved and ordered to be filed with the secretary of the 
company. This report is Complainants' Exhibit 8, giving the receipts 
and disbursements from November 1, 1894, to October, 1902, and in 
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it the Président mentions with some détail the fact of the giving of 
the original lease on the Adams properties and leases on those ad- 
joining, and the work that was to be donc on the Wolftone shaft. 
It also calls attention to the fact that the last élection was held in 
November, 1896, that personal communication had been had with a 
large majority of the stockholders in succeeding years and that they 
had exhibited indifférence to holding an élection and had failed to 
provide the necessary représentation, and — 

"This year, however, I deem It best to order an élection be held the 
thlrd Thursday In November, to-wit, Novemlier 20, 1002 ; then and there to 
elect seven direetors. I trust our stockholders will realize the importance 
of it by sending in the proxies promptly, as their action wlU be consldered 
as an endorsement of my officiai career and approval of ail the acts herein 
set forth by this administration up to date. Respectfully submitted, Jas. 
J. Sylvester, Président." 

This action is claimed by the défendants to be an express ratification 
of the lease by the stockholders. 

The meeting held on December 28, 1911, is represented by the record 
of that meeting as being an "annual stockholders' meeting." There 
were 107,743 shares represented. Nicholson was chosen chairman of 
the meeting, and S. D. Nicholson, W. A. Rule, W. W. Sylvester, 
A. D. Grant, W. D. Waters, H. B. Louderman, Jr., and J. F. Broemel- 
sick were elected direetors for the ensuing year. Sylvester testifîed 
that inasmuch as a stockholders' meeting had not been held since 
1902 he desired to hâve ail action taken by the Board since that time 
approved, and that he read to the meeting ail minutes of the board 
from that time to the time of the meeting, which included the two 
extensions of the lease, made respectively in 1904 and 1910, and that 
thereupon, as shown by the minutes of the meeting, a resolution was 
adopted ratifying ail that had been done by the Board. The minutes of 
the Board of Direetors, however, show that this stockholders' meeting 
was not called until December 6th, which was less than thirty days prior 
to the meeting. The State statute required that notice of annual 
stockholders' meetings at which direetors should be elected, shall be 
published not less than ten days previous thereto in a newspaper near- 
est the place in which the principal office of the company shall be 
kept, and by delivering personally or depositing in the post office at 
least thirty days before such meeting a notice properly addressed to 
each stockholder. The action taken at this meeting is also claimed 
by the défendants to be an express ratification. No one in any way 
connected with the lease was put on the Adams Company Board until 
long after both extensions were given. 

The annual stockholders' meetings for 1912 and 1914 were held 
on the second Wednesday of December in those respective years, but 
no action was taken in relation to the lease. 

The annual stockholders' meeting for 1915 was held on Wednesday, 
December 8th. The notice of that meeting is signed by Sylvester as 
Président, and Rule as Secretary, and it recites that the Board of 
Direetors ordered the meeting called. It was to be held, according to 
the notice, 
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■'for the purpose of elettiiig seven directors for the ciifiiiiiig yoar, and for 
fhe ti'ansactioii of sucli otlier business as iiiay properly corne before said 
meeting." 

The record of the meeting, set out in full, shows that notice, both 
by pubhcation and mailing, had been given for the full time required 
by the statute. Those présent at the meeting were, W. W. Sylvester, 
Frazer Arnold, S. D. Nicholson, Julius Rodman, M. J. Spears, Frank 
J. Mannix, J. B. O'Connell, and Robert D. Elder. Arnold was elected 
chairman and Spears secretary of the meeting. It does not appear that 
Mr. Elder participated at ail in any action there taken. The record 
recites that he then held 112 shares. Sylvester personally had 11,500 
shares, Arnold 100, Nicholson 10, Rodman 10, Spears 11, O'Connell 
10, and Mannix 10. Nicholson was proxy for 8,370 shares owned by 
D. R. C. Brown, and Sylvester had proxies representing 68,573 shares. 
A résolution expressly ratifying the lease to Nicholson, given on 
January 30, 1899, the action of the Board of Directors on June 1, 
1904, ordering and empowering the Président and Secretary to give 
the first extension of said lease from January 14, 1909, to January 
1, 1914, and the action of the Board at a meeting held December 20, 
1910, confirming and approving the making of the second extension of 
the lease from January 1, 1914, to January 1, 1920, was adopted. The 
total shares voted was 88,574, ail in favor of the resolution. The 
record sets out the number of shares voted by each one présent, both 
as to the number he owned and those which he represented by proxy. 
Nicholson did not vote the ten shares which stood in his name, but 
voted as proxy for Brown the 8,370 shares. He testified that he did 
so because Brown had recently theretofore told him that he approved 
what the Board had theretofore donc. But without Brown's stock 
there was a majority of issued shares in favor of the resolution ratify- 
ing the lease and both extensions. This action is claimed by the de- 
fendants to be the third express ratification by stockholders of the 
giving of the original lease, and the second express ratification by 
stockholders of the two extensions. 

From the foregoing facts I will only state my conclusions. Appli- 
cable authority in support may be found extensively cited in the 
Master's Report. 

[1] (a) There is no évidence to sustain the charges of conspiracy 
and fraudulent conduct on the part of the lessee in obtaining the lease 
and two extensions, and of the officers of the Adanis Company in 
giving them. There was no concealment, nor agreement to conceal, 
those transactions between the ofificers of the Adams Company and the 
lessee. George R. Elder was. refused permission to examine the 
company's books by Sylvester, Président, in the spring of 1913, but 
Sylvester shortly after wrote him that he had made a mistake, and 
that Elder had a right to examine the books, and Elder then went and 
made the examination. Elder got from Nicholson during the early part 
of the lease full data as to ore shipments and smelter returns. When 
Sylvester foUnd this out he notified Nicholson to discontinue giving that 
information to Elder, saying the place for him to get it was from the 
Adams Company, and when Elder again demanded the information 
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Nicholson told him what Sylvester had said, and advised him that if he 
would get an order from Sylvester he would continue to give him the 
information. Elder also requested Sylvester, more than once, to issue 
monthly statements to stockholders giving full data as to tonnage out- 
put, values and smelter returns. Sylvester did not coniply with thèse 
recjuests from Elder, but there is no évidence that Sylvester's conduct in 
those respects was, in either instance, induced by or even suggested on 
the part of any one representing the lessee. Even if Sylvester's action 
or non-action in those i^articulars could be held to be fraudulent con- 
cealment it would be whoUy immaterial to the issues in this case, there 
being not the slightest proof tending to show that the lessee partici- 
pated with Sylvester or advised him thereto. And in addition there 
is no proof that any other stockholder at any time complained of not 
being given ail the information that he desired by the Adams Company 
olificers. Indeed, there is slight, if any, évidence that any stockholder 
other than George R. Elder evcr made demands on Sylvester for data 
in référence to the company's aiîairs, unless it can be inferred that ail 
of the other interests of the Elder family were represented by George 
R. Elder in the demands which he made. 

No évidence was offered tending in the slightest way to show that 
the royalties specified in the Nicholson lease were tritling or unreason- 
ably low. They were uniform in ail three of the leases and extensions 
obtained at the same time. That élément in the case, now practically 
abandoned in argument and brief of comj)lainants, would not be a 
badge of fraud unless the royalties were so low and grossly inadéquate 
as to shock the conscience of the Chancellor, unless other fraudulent 
conduct were coupled therewith. Nicholson is severely criticised on 
account of his holding as chairman at the stockholders' meeting in 
November, 1902, that Elder did not hâve the right to vote the shares 
which he represented cumulatively for directors. When that ques- 
tion arose at that meeting Mr. C. C. Parsons, the company's attorney, 
was called on for his advice as to whether or not the right of a stock- 
holder to cumulatively vote his shares a])plied to a mining company. 
He took counsel with Mr. Robinson, his associate, and then advised 
the meeting that the right did not exist. Nicholson, in denying the 
right, acted upon this advice. Nicholson was also chosen chairman 
of the annual meeting called for December 28, 1911, and of the annual 
meeting on December 18, 1913, which the Suprême Court held to be 
void and illégal. He co-operated with Sylvester in ignoring the right 
of the majority of the stock held by Elder and his associâtes to control 
that meeting. The conduct of Sylvester and his associâtes at that time, 
including Nicholson, was and bas been justly subjected to grave cen- 
sure. For one or two years Nicholson accepted élection as a member 
of the Board of Directors of the Adams Com]3any. Even if his con- 
duct, and that of Rodman, who was also a stockholder in the Western 
Mining Company, lessee, should be held to be fraudulent in .so far as 
they aided the Sylvester faction in its contest with the Elders, still that 
conduct on their part had no connection whatever with the giving of 
the lease and the two extensions. Nicholson, Rodman, and Ewing 
were only nominal stockholders ; they had no interest in the Adams 
2fjf! r. — 2S 
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Company to protect. They took ten shares each merely to accommo- 
date Sylvester and in enabling him to hold stockholders' meetings, and 
thus were imprudently drawn into the controversy between Sylvester 
and Elder over which faction should control the company. This con- 
duct on their part is the only thing in the entire record that has the 
slightest tendency to arouse even a suspicion that the giving of the 
lease and the two extensions might hâve been the resuit of a f raudulent 
understanding between Sylvester and the lessee. But after a considér- 
ation of ail of the facts disclosed by the record I am convinced that 
there is no proof which sustains the charge, and therefore find that 
the complainants hâve failed in that respect. 

[2] (b) With the charge of conspiracy and fraud between the lessor 
and lessee out of the case it is doubtful that there would be any ground 
left on which a cause of action could stand to cancel the original lease 
and the first extension, because both of them had been fuUy executed 
at the time the suit was brought. But that aside, I find, as the Master 
found, that the défenses of estoppel to those two causes of action 
hâve been fully made out. Indeed, the proof is ail one way and over- 
whelming to the effect that ail stockholders, including the complain- 
ants, knew during ail the time covered by the original lease and the first 
extension that the property was being operated by the lessee. They 
knew it from the circular letters issued by Sylvester as Président. 
They knew the dividends which they were receiving during that time 
came from royalties paid to the company by the lessee. With that 
knowledge they stood by during ail of that time and received those 
dividends, and thereby acquiesced in the opération of the property 
by the lessee and impliedly approved and consented to the rights claim- 
ed by the lessee to operate the property as such. It was not necessary, 
to the ripening of a complète estoppel against them to challenge the 
rights given by the lease and extension to the lessee, that they should 
know the spécifie terms of the lease and ail of its provisions. With 
knowledge that the lessee was operating the property, and that the 
dividends which they were receiving were being paid from royalties 
under a lease they could not shut their eyes against f urther inquiry and 
then claim the right in a court of equity to oust the lessee if that, at 
some future time, might seem to their advantage. They are estopped 
iDy that conduct. 

(c) George R. Elder read the recorded copy of the original lease in 
1899. He knew in 1910 and 1911, after the date of its expiration, that 
the Western Mining Company was continuing in the opération of the 
property. He admittedly learned from Nicholson in December, 1911, 
that the lessee had acquired rights as such covering a period after the 
expiration of the original lease. In referring to what Nicholson said 
he testifies: 

"I thought by that lie meant he had a new lease from January 14, 1&09, 
probably ten years. 

"Q. Probably ten years? A. Yes. 

"Q. That would run it until January 9, 1919? A. That was my thought 
-about it." 

He further testified that he first learned of the "extension" in the 
latter part of August or early in September, 1913. He issued the cir- 
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cular to stockholders, of date December 1, 1913, in which he advised 
them that Sylvester as Président extended the lease on October 1, 
1910, to expire January 1, 1920. He looked after the interests of com- 
plainants as stockholders of the Adams Company, and of his father's. 
estate as a stockholder whom the complainants represented. The com- 
plainants testified that they learned in January, 1914, of the extension 
of the lease. The suit was not brought until December 3, 1914, and 
with that knowledge they continued to receive their dividends, both 
before and after they brought this suit, — one in November, 1913, of 
10^ per share; one in January, 1914, 40<j: pei* share; three in 1915,, 
aggregating 37^ per share; and two in 1916, of 9^ per share. And on 
thèse facts, both as to delay of from eleven to fifteen months in bring- 
ing suit after knowledge of the extensions, and also on receipt of div- 
idends after suit was brought, I agrée with the Master that the com- 
plainants are estopped from maintaining this action to cancel the 
second extension, and that ail other stockholders are likewise estopped, 
it substantially appearing that tliey, too, had knowledge of thèse facts. 
None of them except George R. Elder and Mrs. Elder, hâve asked to 
intervene as parties complainants. 

(d) The défendants claim ratification of the original lease at the an- 
nual stockholders' meeting held on Thursday, November 20, 1902. 
That meeting was held on the same Thursday of the same month as. 
the seven preceding annual meetings had been held. 142,300 shares. 
were represented at this meeting. I fmd that this meeting was properly 
called for the proper time, and that it was a lawful meeting. As al- 
ready noted, two other preceding annual meetings were called for the 
same Thursday of the same month, but it is uncertain from the record 
whether they were held, on account of the lack of a quorum. The next 
annual stockholders' meeting was held on December 28, 1911. There 
were 107,743 shares represented. This meeting was not called for the 
proper day, to-wit, the third Thursday in November. It was a defer- 
red annual meeting. It was necessary that the Board call it. The 
Board made the call, but not until December 6th, which was too late 
to give the required thirty days personal notice. I therefore find that 
this meeting was void, This is the meeting of stockholders that under- 
took to adopt new by-laws. That power is vested in the Board of Di- 
rectors by the Articles of the Association, and the proof shows that 
thèse by-laws were adopted by the Board on January 3, 1912. They 
require that annual stockholders' meetings shall be held on the second 
Wednesday of December, each year. At the void 1911 stockholders' 
meeting, the minutes of that meeting represent the following elected as 
directors: S. D. Nicholson, W. A. Rule, W. W. Sylvester, A. D. 
Grant, W. D. Waters, H. B. Louderman, Jr., and J. F. Broemelsick. 
That Board adopted thèse new by-laws on January 3, 1912. There 
had been no meeting of the stockholders since 1902. At the 1902 meet- 
ing, which was a regular meeting, directors then elected were: James 
J. Sylvester, W. W. Sylvester, W. D. Waters, James Campbell, A. D. 
Grant, H. B. Louderman, Jr., and J. P. Broemelsick. James J. Sylves- 
ter and James Campbell were both deceased when the 1911 meeting 
came on, so that the meeting in 1911 undertook to put Nicholson and 
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Rule in their steads. It thus appears that five of the seven directors 
elected in 1911 had held over since the élection in 1902. So that wheth- 
er we regard the new Board as a de facto P.oard or only consider the 
five hold-over directors as properly in office, the new by-laws were 
legally adopted by the Board on January 3, 1912, whereby future an- 
nual stockholders' meetings were fixed on the second Wedncsday of 
December, each year. The annual stockholders' meeting for 1912 was 
held on the second Wednesday of December, and likewise the one for 

1914. The annual stockholders' meeting for 1915 was properly called 
and held on the second Wednesday of December, to-wit, December 8th. 
At that meeting, as already pointed ont, there was an express ratifica- 
tion of the original lease and both extensions. But I am in doubt as to 
whether the action taken at the meeting in 1902, and at the meeting in 

1915, was in either instance a valid ratification by stockholders of the 
lease, or of the lease and two extensions ; and for the purpose of the 
final détermination of this case it is not necessary to solve that doubt. 
The doubt arises from the State statute itself (Rev. St. 1908, § 865). 
It takes from the Board of Directors the power which it theretofore 
exercised of making a lease. It provides that such action by the 
Board, without the consent of the stockholders, shall be absolutely 
void until the question shall hâve been submitted at a proper and légal 
meeting of the stockholders, and a majority of ail the shares of stock 
shall hâve been voted in favor of such proposition. I question whether 
the statute does not require that the notice calling a meeting, whether 
it be annual or spécial, for the purpose of approving a lease, should not 
notify the stockholders that that question would be submitted at the 
meeting; and if so, whether a like notice is not necessary at a meeting 
at which the question of ratification is to be submitted. Some authority 
has been ofïered holding that any and ail business of a corporate char- 
acter can be submitted to, considered by, and acted on by stockholders 
at an annual meeting without its having been theretofore specified in 
the notice calling the meeting. But there is also some authority to 
the effect that business of great importance, and of an extraordinary 
character, cannot be transacted at a stockholders' meeting in the ab- 
sence of représentation of ail of the stock, unless the notice spécifies 
that extraordinary matter for considération. 1 Morawetz, § 482 (2d 
Ed.). So I leave the question undetermined. It results in this, that 
the court sustains the findings and conclusions of the Master that 
complainants and ail other stockholders are estopped to maintain this 
suit, that the finding of the Master that the stockholders' meeting helà 
in 1902 was void is overruled, and that the finding of the Master that 
the stockholders' meetings held on the second Wednesdays in December, 
1912, 1914, and 1915, were void meetings is likewise overruled, and the 
court finds that those meetings were called at the ])roper times on the 
proper notices, and were valid and légal stockholders' meetings. 

Ail of the complainants' exceptions to the Master's Report are over- 
ruled. Défendants' exceptions to the Master's Report, numbered First, 
Second, Fourth, Fifth, Seventh, Tenth, and Eleventh are sustained, and 
the Third, Sixth, Eighth, Ninth, Twelfth, Thirteenth, and Fourteenth 
are overruled. An order will therefore be entered taxing, as a part of 
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tlie costs against the complainants and in favor of the défendants, 
five dollars ($5.00) on each of complainants' exceptions overruled, to- 
wit, two hundred dollars ($200.00), and against défendants and in 
favor of complainants on each of défendants' exceptions overruled, 
five dollars ($5.00), to-wit, thirty-five dollars ($35.00). 

An order wiJl thcrefore be entered as recommended hy the Master, 
that the bill be dismissed at the costs of complainants, including the 
Master's allowance. 



CITY OF JA:\IESTf)AVX v. TENNSYLVANIA OAR CO. et al. 

(District Court, W. D. New York. Febniary 5, 1920.) 

No. 274H. 

1. COUIiTS <ê=:3.''>2i) — .\l,LE(iATIOX KI'XIAKDIKG AMOXJ.NT IXVOI.VEn SUFFICIKNT TO 

CONFEK .TURISIIICTIOX OX FBDFIÎAL COURT. 

AUesiitioiis that tlic tbrpat<>i!('(] in.itir.y to com])!!!!!!»!!! was uneertain in 
amouiit, litit aî;«rr}îatO(l ovpr .f:!,000. cxchisivo ol' iutovost and costs, etc.. 
held, sufflcieiit to coiifi'r .inrisiliction on fédéral t'onrt, po far as th(; 
ainount Involvod was conecrned. 

2. iKJtlXrTIOX <g=5f)0(2) OlTY MAY COMPEL (iAS COMPAXY TO COMFI.Y WlTtl 

FRANCHISE. 

A municipal coriioration, wliich had si'imted a gas company franchise 
rip;hts in the mimieipality, niay resfrain tlie company froni liiscontinuing 
tho service upoii the ground that contractual obligiitious would be ira- 
paired. 

o^ GaS <©=() — IxnETERMINATB FKAKCniSE TO (!AS COMPANY CREATES VESTEl) 
RIGTITS. 

Va-cu tboiigh a munici]iality had no inhérent rigbt to grant indetermi- 
nate franchise rigbts to a gas company, yet where the company acc(>iited 
and acted uiion tlie graiit for some :îO years, hcld. that the grant con- 
veyed franchise rights in fee. while tlie city acquired the right to enforce 
the furnishing of gas during the corporation"» continnance in Inisiness. 
unless performance l)eeaine impossible. 
4. Gas <g=>i:i(-'i) — Obligation to furnish to municipality not obviated by 

LACT^ OF REQUIREMEXT IN ClIARTEl!. 

The fact that th(> cliai'ter of a foreign corporation did not require it 
to fnrnish gas to inhabitants of a niuniciyiality whicli had granted it fran- 
chise rights does not authorize the company to arbitrarily discontinue 
furnishing gas witbout showing tlie necessity of siich discontiiuimice, on 
the theory that there is no légal objection to a foreign corporation's 
surrendering such fraiicliise rights, when it is under no charter duty to 
fulflll its contractual oliligation. 

D. Courts <g=^.'54S — Ixjunction ®=3ll4(.'î) — Corpokatiox controelixg oefe.xd- 

AXT «as COMPANY A NECESSARY PARTY DEFENDANT IN SUIT TO RESTRAIN 
DISCO-NTINU.\NCB OF SERVICE. 

In proc(>odings to en,1oiii a gas company from discontinuiiig service to a 
municipality, which had granted it franclûse rights, a corporation owning 
a ma.iority of tlie stock in the gas company, and controUing its manage- 
ment, held a neeessary party défendant, and such joinder is not pro- 
hibited hy equity rule 20 (201 Fed. v, 118 C. C. A. v). 

6. InJUNCTION tS=114(:',) — MlNORITY STOCKIIOLDERS OF DEFENDANT GAS COM- 
PANY AND RBLATED CORI'ORATION NOT NECESSARY PARLES TO SUIT TO EN - 
JOIN DISCONTINUANCE OF SERVICE. 

In proceedings to enjoin a gas company froiii discontinuing service to 
a municipality, which had granted it franchise rights, minority stockhold- 

<g=3For other cases see same topic & KEY-NUMUBR in ail Key-Numbered Digests & Indexes 
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ers in the gas corapany and another coriioration, controlled by the same 
interests and furiiishing gas to a nearby coinmunity, held not necessary 
parties. 

In Eqiiity. Bill by the City of Jamestown against the Pennsylvania 
Gas Company and the National Fuel Gas Company. On motion to dis- 
miss. Motion denied, with leave to défendants to answer. 

Thrasher & Clapp, of Jamestown, N. Y. (Louis L,. Thrasher, of 
Jamestown, N. Y., of counsel), for complainant. 

Mullin & Woods, of Kane, Pa. (J. E. Mullin, of Kane, Pa., of coun- 
sel), for défendant Pennsylvania Gas Co. 

Dean, Edson & Jackson, of Jamestown, N. Y., for défendant Na- 
tional Fuel Gas Co. 

HAZEL, District Judge. In the year 1885 the trustées of the vil- 
lage of Jamestown, N. Y., by resolution granted the right and privilège 
to the défendant Pennsylvania Gas Company to lay mains, pipes, and 
branches for supplying natural and manufactured gas to the inhabitants 
of the village; nothing being stated in the resolution or grant as to 
the length of time during which such right was to be exercised. The 
said défendant, a Pennsylvania corporation, accepted such grant, and 
natural gas was soon thereafter continuously supplied and distributed 
in Jamestown to consumers for light, beat, and power in dwellings, 
business places, and factories; the gas being piped in Interstate com- 
merce from Warren, Pa. On August 26, 1919, notice of ini;ention to 
discontinue the distribution of gas, under the terras of the agreement,. 
on April 30, 1920, stating as a reason the shortage of gas and rapid de- 
pletion thereof, was filed with the city clerk of the city of Jamestown, 
which had succeeded to the rights of the village. 

This suit in equity was thereupon brought to enjoin the défendants 
from cutting off its gas supply and abandoning its means for local pro- 
duction. The bill is lengthy, and is accompanied by Exhibit A, which 
constitutes the grant or right which is the subject of this controversy. 
The National Fuel Gas Company is joined as défendant, on the theory 
that it has acquired the majority of the capital stock of the grantee, and 
either directly or indirectly influences the abandonment of the fran- 
chise or agreement and proposed discontinuance of the supply of gas 
to the citizens of the complainant. It is averred that the National Fuel 
Gas Company is the owner of the Iroquois Natural Gas Company, 
which furnishes and intends to continue furnishing natural gas to the 
citizens of Buffalo, and that breaking off the gas service in Jamestown 
would be an unjust discrimination between such communities ; that the 
défendant National Fuel Gas Company owns gas-producing fields next 
to those owned by the Pennsylvania Gas Company, which are held in 
reserve, and which are adéquate for continuing the supply of gas to 
Jamestown under the grant in question. It is also averred that the 
Pennsylvania Gas Company has an adéquate supply of natural gas for 
delivery. Diversity of citizenship and irréparable injury in excess of 
$3.000 and costs is set forth. 

By their motion to dismiss the défendants challenge the validity of 
the bill because of want of equity, the jurisdiction of this court, and' 
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contend a misjoinder and nonjoinder of parties. The peculiar nature 
of the relief sought herein and tlie snbject-matter generally présent 
questions of great importance, and I shall first pass upon the conten- 
tion that this court is without power and authority to entertain the bill. 

[1,2] 1. The orator, true enough, must affirmatively show an 
amount in controversy exceeding, exclusive of interest and costs, the 
sum of $3,000. The averment that irréparable injury to the complain- 
ant and its inhabitants by the abrogation of the grant or right, though 
admittedly "uncertain in amount, aggregates more than $3,000, exclu- 
sive of interest and costs," is believed sufficient, even though the com- 
plainant itself vvas not a consumer of gas, or a person directly deprived 
of any service or property, since a contractual obligation existed by 
which the grantor of the franchise obtained the right to lay pipes 
through the streets and furnish gas to the résidents of the village. To 
improperly discontinue such service is believed to be an impairment 
of valuable contractual rights and privilèges which are enforceable by 
the municipality. Such, I think, is the holding in Russell v. Sébastian, 
233 U. S. 195, 34 Sup. Ct. 517, 58 L. Ed. 912, L. R. A. 1918E, 882, 
Ann, Cas. 1914C, 1282. The pecuniary amount involved no doubt was 
the value of the right sought to be protected, and must be capable of 
ascertainment. The averment that the damage "would be uncertain 
in extent and amount, and not accurately ascertainable," implies, I 
think, the value of the right to be protected by the injunction, and that 
the amount of the injurv prevented is susceptible of estimation in 
money. Bitterman v. Louisville & N. R. R., 207 U. S. 205, 28 Suo. Ct. 
91, 52 L. Ed. 171, 12 Ann. Cas. 693 ; Hunt v. N. Y. Cotton Exchange, 
205 U. S. 322, 27 Sup. Ct. 529, 51 L. Ed. 821. There are a number of 
citations in the briefs for défendants substantially holding that where 
the damage cannot be measured — when it is contingent — jurisdiction 
should not be taken ; but such cases are not strictly applicable to a 
case where a municipality sues to enforce franchise rights and prevent 
threatened waste or injury of a valuable right by injunction. German 
Alliance Insurance Co. v. Home Water Co., 226 U. S. 220, 33 Sup. Ct. 
32, 57 L. Ed. 195, 42 L. R. A. (N. S.) 1000; International Railway Co. 
v. Rann, 224 N. Y. 83, 120 N. E. 153. 

2. In the latter case it was said, inter alia, that an agreement con- 
ferring rights upon a city constituted the city the real party to the 
agreement, and, though the inhabitants were not parties thereto, they 
nevertheless were entitled to the benefits while the agreement remained 
in force. 

[3] 3. It is true no législative act expressly conferring the right 
to make the grant or agreement in question was enacted; but, even 
assuming that the village trustées had no inhérent right to exécute the 
franchise, the Pennsylvania Gas Company nevertheless accepted the 
agreement or grant, and not only acted upon it, but continued faith- 
fully for 30 years to carry out its objects and purposes. Under such 
circumstances neither the effect of the agreement nor the défendants' 
possession of the property rights under color of right can safely be de- 
nied. Farnsworth v. Boro Oil & Gas Co., 216 N. Y. 40, 109 N. E. 860. 
Such vested rights are binding on both parties, and cannot be reduced 
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to a mère revocable license or permission, since they were secured 
without any depending conditions or réservations. An individual, it 
is true, could décline to avail himself of the use of the gas, or stop using 
it; but the municipality could not arbitrarily deprive the company of 
its right to use the streets and highways for performing the service of 
distributing natural and manufacturée! gas to its customers. This is 
so, even though no duration of time or limitation of use was fixed in 
the grant or privilège, since an omission to do so does not imply a 
right of stoppage by the gas company while gas is available to it for ful- 
filling its obligations. Pennsylvania Gas Co. v. Public Service Com- 
mission et al., 225 N. Y. 397, 122 N. E. 260; I.ouisville v. Cumberland 
Telegraph & Téléphone Co., 224 U. S. 649, 32 Sup. Ct. .S72, 56 h- Ed. 
934. 

Défendant attaches importance to Seaboard Air Line Railway v. 
City of Raleigh, 242 U. S. 15, 37 Sup. Ct. 8, 61 L. Ed. 121 ; but in that 
case I think a différent principle was applied. There the permission 
to use and occupy granted by the board of aldermen related to a spur 
track on a sidewalk, and the Suprême Court said the circumstances dis- 
closed a mère license to exercise the facility without the necessity of 
discharging any cor]3orate function. In this case, however, the very 
nature of the grant or privilège, together vvith the peculiar civic purpose 
attained thereby, "présuppose the right to exert the essential character- 
istics or the duty to perform them during a specified time or in perpetu- 
ity." The rule that gênerai implication may not be available to couvert 
a license or permissive right thus obtained into a contract in perpetuity, 
true enough, lias its limitations and exceptions. The grant in per- 
petuity may, quoting from the City of Raleigh Case, "be implied by con- 
sidering the essential relation vvhich the particular power or right 
granted bears to the gênerai powers and duties possessed and the neces- 
sary connection between the tvi-'o for the purpose of giving a common 
duration to both." The essential relations in the case at bar were such 
that in my opinion the grant conveyed franchise rights in fee, while the 
city in turn acquired the right to en force the furnishing of natural gas 
to its inhabitants so long as the corporation carries on the business for 
which it was organized, and so long as it is not impossible for it to per- 
form the service. 

[4] 4. It is next urged that the Pennsylvania Gas Company is not 
obliged by its charter to f urnish gas to Jamestown ; that it did not come 
into existence to discharge such a duty as a corporate attribute, and 
even conceding that the franchise rights granted herein are not termi- 
nable at will, there nevertheless is no légal objection to a foreign corpo- 
ration surrendering such franchise rights, when it is under no charter 
duty to fulfill its contractual obligation. But any statutory right of 
relinquishment would no doubt be based upon spécifie procédure or 
satisfactory showing of a necessity — a procédure with which we are 
not concerned herein. Of course, if the intended relinquishment of the 
grant is in good faith, because, for example, of insufficient natural gas 
or its inability to longer produce the same, and without resorting un- 
fairly to preferential localities for the sale and conveyance of its 
product, a différent question would be presented for décision. It is not 
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claimed tbat the bill is open to the inference that ihe défendant with- 
draws from the franchise because it intends to cease business, or sur- 
render its franchise, or to stop suppl3'ing gas to ail of its customers. 
On the contrar3^ the bill states that an intention existed to divert the 
natural gas of the Pennsylvania Gas Company to other localities. 

It is true that in East Ohio Gas Co. v. Akron, 81 Ohio St. 33, 90 
N. E. 40, 26 L. R. A. (N. S.) 92, 18 Ann. Cas. 332, it was held that 
a franchise to a gas company which was indcfinite as to duration of the 
grant was révocable by either party and continued only at the will of 
both ; but in a later case — Xorthern Ohio 'JVaction & Light Co. v. 
Ohio, 245 U. S. 574, 38 Sup. Ct. 196, 62 L. Ed. 481, L. R. A. 1918E, 
865 — the Suprême Court disagreed with that décision, and held that 
where there are no controlling provisions in the state Constitution or 
statutes, and no prior décision by its courts to the contrary, a franchise 
granted by the state authorities, without limit as to duration and with- 
out apparent intention to accept a mère révocable right, is such a con- 
tract as cannot be annulled at the will of the granting authority. So, 
also, in Owensboro v. Cumberland Téléphone & Telegraph Co., 230 
U. S. 58, 33 Sup. Ct. 988, 57 L. Ed. 1389, where it was held that an 
ordinance of a municipality conferring a right to use the streets for 
téléphone pôles and wires is not a revocable license, but a grant in per- 
petuitv, unless limited as to time. See, also, New York Electric Lines 
Co. V. Empire Subway Co., 235 U. S. 179, 35 Sup. Ct. 72, 59 L. Ed. 184, 
L. R. A. 1918E, 874, Ann. Cas. 1915A, 906; Russell v. Sébastian, 233 
U. S. 195, 34 Sup. Ct. 517. 58 E. Ed. 912, L. R. A. 1918E, 882, Ann. 
Cas. 1914C, 1282. It is not contended that the grant violated, at its 
inception or even now, the state Constitution or statutes. Indeed, none 
of the adjudications in this state, as I interpret them, treating of analo- 
gous situations, regard such a grant as hère considered as a mère li- 
cense or permission, terminable at v,'ill by either party, but as a prop- 
erty right which cannot arbitrarily be destroyed, and contemplâtes, as 
to duration, the exercise of the granted rights in perpetuity. 

[5,6| 5. The National Fuel Gas Company controls and manages 
the business afïairs and policies of the Pennsylvania Gas Company 
through its stock holding, and hence it is believed to be a necessary 
party défendant. Its control over the Irocjuois Natural Gas Company 
of Buiïalo, which presumably obtains its supply of natural gas from the 
same fields as the Pennsylvania Gas Company, or from fields adjacent 
thereto, is a récital of a fact, from which an inference is drawn that 
it is not intended to discontinue the business of supplying gas, but 
merely to discontinue at Jamestown, so as to favor another locality. 
It is thought that in this case we are concerned with a common joint 
litigation, and that the bill is not objectionable for multifariousness. 
The complainant, to succeed upon its theory, is rcquired to pro\'e tiie 
wrongful acts of the National Fuel Gas Company in order to obtain its 
full measure of relief, and to obtain the relief demanded it is not be- 
lieved an indispensable party, even though such défendant is not inter- 
ested in ail the matters contained in the bill. It is enough if the Nation- 
al Fuel Gas Company bas an interest in some essential matter involved 
in the suit which is connected with the others, Jones v. Missouri, 144 
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Ped. 765, 75 C. C. A. 631 ; Jaynes v, Goepper, 147 Mass. 309, 17 N. 
E. 831. Nor does equity rule 26 (201 Fed. v, 118 C. C. A. v) forbid 
joining the défendants, since sufïîcient grounds appear for doing so. 
Neither the Iroquois Natiiral Cas Company nor the minority stockhold- 
ers were necessary parties. No relief is asked as against them, and 
they are not likely to be affected by the decree of this court. Minne 
sota V. Northern Securities Co., 184 U. S. 199, 22 Sup. Ct. 308, 46 L. 
Ed. 499. 

On the hearing of this motion it was suggested by counsel for the 
défendants that the natural gas supply of Jamestown was insufficient, 
and hence the intended discontinuance was on that ground alone. To 
this complainant rejoined that the grant was for both natural and 
manufactured gas ; but we are not now concerned with any such ques- 
tions, since the complaint is based on the threatened cessation of avail- 
able natural gas for complying with the grant. 

The motion to dismiss is denied on ail grounds, with leave to de- 
fendants to answer. 



UNITED STATES v. UNITED STATES FIDELITY & GUAEANTY CO. et al. 
(District Court, S. D. Texas, at Iloustou. Deceniber 1(3, 1910.) 

No. 257. 
t. Bankeuptct ig=483 — Allowance of fées for mailing xotices by clebk 

NOT SUBJECT TO COLDATEKAL ATTAGK. 

Under Bankruptcy Aet, § 62 (Coinp. St. § 9646), providiiig that adminis- 
tration expeuses shall be paid out of the estate after approval by the 
court, an allowanee to the clerlv of tlie District Court for mailing bank- 
ruptcy notices, duly approved by the court, is not subject to collatéral 
attack. 

2. Bankruptcy <S=3483 — Clerk need not pay to government fées beceived 

FOR MAILING notices. 

Under Bankruptcy Act, §§ 51a, 52a (Comp. St. §§ 963.5, 9G36), General 
Order in Bankruptcy No. 35 (89 Fed. xiii, 32 C. C. A. xxxiv), Rev. St. §§ 
839, 844 (Comp. St. §§ 1404, 1414), and Aet June 28, 1902 (Comp. St. § 
1398), relating to compensation and fées of I^istrlct Court clerks, a '"lerk 
cannot be required to account to the govemment for fées allowed him by 
the District Court for mailing bankruptcy notices. 

At Law. Action by the United States against the United States 
Fidelity & Guaranty Company, surety, and Joseph B. Dart, administra- 
tor. Judgment for défendants. 

D. E. Simmons, U. S. Dist. Atty., of Houston, Tex. 
S. H. Brashear, of Houston, Tex., for administrator. 

HUTCHESON, District Judge. This is an action by the govern- 
ment to recover from the administrator of C. Dart, deceased, for many 
years clerk of the United States Circuit and District Courts for the 
Eastern and Southern Districts of Texas, respectively, amounts col- 
lected for mailing notices in bankruptcy cases at 10 cents for each 
notice; total, $390. 

^•z^For other cases see same t^pic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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This daim arises from an examination and audit of the late clerk's 
books, and a décision of the Comptroller thereon that the foregoing 
items should hâve been reported and accounted for by the clerk as fées 
or emoUiments of office. In each case, and as to each collection which 
makes up the aggregate amount sued for, the Judge of the District 
Court of the United States for the Southern District of Texas made 
and entered the foUowing order : 

"Ordei'ed, that the expense account of the référée and clerk, as reported 
by the référée in the above matter, elerk mailing notices, pétition for dis- 

(rliarge to creditors, and one for publication, aggregating the sum of $ , 

be and the same is hereby approved and allowed by the court and ordered 
paid." 

The expense figured and allowed in each case was 10 cents per no- 
tice, and the clerk coUected that amount from the respective estâtes un- 
der the authority of the order aforesaid. 

[ 1 ] It will be noted that the government does not attack this allow- 
ance as improper, and does not sue for the benefît of the per sons or 
estâtes who had paid it to recover it back. The government's suit pro- 
ceeds on the theory that the allowance was proper, as far as the estâtes 
of the bankrupts are concerned, but that the fault lies in the failure 
of the clerk to account to the government for it as émoluments of 
office. If, however, it be assumed that the action is brought by the 
government for the use of persons interested in the respective estâtes, 
the government's case would be no better, because it is clear that the 
United States District Court had the authority to allovv' as charges 
against the respective estâtes the reasonable expense of issuing, mail- 
ing, and publishing notices, and that, the matter being within its juris- 
diction, the judgment of allowance is impregnable against collatéral 
attack. 

Section 62 of the Bankruptcy Statutes (Comp. St. § 9646) provides 
as foUows: 

"Sec. 62. Expcnscs o/ Administering fJstates. — The actual and necessary 
expenses incurred by oflicers in the administration of estâtes shall, except 
where other provisions are made for their payment, be reported in détail, 
under oath, and examined and approved, or diSiii)proved by the court. If 
approved, they shall be paid or allowed out of the estâtes in which they 
were incurred." 

In U. S. V. Ward, 257 Fed. 372, C, C. A. , the court said: 

"We are of the opinion that, witliin the limitations of thèse provisions, 
the allowance of necessary expenses of bankrujrtcy proceedings is within tlie 
power and control of the T'nited States District Court, l)oth as to the 
occasion therefor and the amount thercof, and if parties are aggrieved by 
the action of the court in this behalf, they must, by pétition for review or 
appeal, bring tlie matter directly before an appellate tribunal, and that, if 
this Is not doue, the Judgment becomes final and is not subject to col- 
latéral attack." 

[2] The amounts then having been rightfully collected, and under 
the authority of a jurisdictional order of court not appealed from, it is 
évident that the government has no right to recover in this suit, unless 
it afïïrmatively establishes that the amounts were received by the clerk 
as émoluments of office, or were returnable by the clerk under some 
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statute or provision of law so requiring him. Tlie only sources of such 
provisions are the gênerai statutes and statutes governing tlie clerk's 
return and administration in bankruptcy. Taliing thèse up in their 
inverse order, tlie following statutes and rules in bankruptcy may be 
briefly adverted to : 

Section 51a of the Bankruptcy Act (Comp. St. § 9635) provides : 

"Clerks shall resyectively accomit for, as for otlier fées recelved by theiii, 
tlie clerk's fe(; paid in each case, and such rttlier fées as uiay be received 
for certifled copies of records wliicli niay l>e propared for persons otlier thaii 
offleers." 

If this Statute alone controlled this case, it would be at once ap- 
parent that the clerk was under no obligation to account for the sum 
sued for herein, because its language limits the clerk's obligation to 
account to the clerk's fee and fées for certified copies, while section 52a 
of the Bankruptcy Law (Comp. St. § 9636) and General Order 35 in 
Bankruptcy (89 Fed. xiii, 32 C. C. A. xxxiv), promulgated by the Su- 
prême Court, provide as follows : 

"Sec. 52a. Clerks .slial] * * * reeeive, as fiill compensation for llieir 
service to eacli estate, a flliug fee of teii dollars except wlieu a fee is lujt 
reqiiired froiii a voluntary baiikrupt." 

General Order 35 is as follows : 

"The fées aliowed liy tlie act to clerks sliall be In fuU compensation for 
ail services pertonned by them in regard to filiii',' jfetitions or other ])a- 
pers required by the act to be flled vvitli them, or, in certifying or deliverins 
copies of records to référées or otlier otBcers, or in receivin.ç or ))ayinff out 
moiiey, but shall not include coiiicn furniahcd to other persons, or expenses 
nevessarUy incurred in puMlishiny or mailing notivcs or other papcrs. (Tlie 
italics are mine.) 

Pretermitting the view that the matter at issue arising out of bank- 
ruptcy should be controlled by the bankruptcy statutes, and those alone, 
it remains to inquire whether under the gênerai statutes governing the 
matter of the clerk's accounting, the items sued for should hâve been 
embraced in the clerk's return. The statutes controlling this matter 
are the following : 

Rev. St. § 839 (Comp. St. §■ 1404), defines the amount which may be 
retained out of the clerk's fées as follows : 

"No clerk * * * shall be aliowed * * * (q rctain of the fées and 
émoluments of lus office * * » f(,j. jj^j^ personal coiiipensation, * * » 
a sum exceeding if3,!j00 a yoar." 



Rev. St. § 844 (Comp. St. § 1414), provides : 



"Every district * * * clerk * * * sliall, * * « pay into the 
treasury * * * any sur])lus of rhe fées and émoluments of bis oftice, 
which said return shows to exist over and abovo tlie compensation and al- 
lowaiices autliorized by law to be retained by him." 

The proviso contained in the Appropriation Act of June 28, 1902, 
chapter 1301 (Comp. St. § 1398), is as follows: 

"Each clerk of the District * * * Court shall, on the first days of 
.Tanuary and July of each year, or withiu tliirty days thereafter, iiiaice to 
the Attorney (îeneral, in such forin as lie may iirescribe, wrltteu returns for 
the half year eiidini; on said days rcspectively, of ail fées and eiiioUiments 
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nî his ofl!c(! of wery nanio and cliariicter, nnd of ail nocessary expenses of 
liis ofSice, iuchidiii,i; iiecessary ciork liirc, tofîcther witli the voucbors for the 
]):iyirK.'nt of tlie suiiie for such last hulf year ; and the word •eniolumeiits' 
shall be understood as includiiig ail amouuts received iu coiiiioctiou witli 
the admission of attoriu-ys to practiec in the t-ourt, ail ainouuts reeelved 
for services in naturalisation i)roceedinss, whother rendered as clerk, as 
comniissioner, or in any other capacity, and ail other aniounts received for 
services in auy way connccted witli the clcrk's olHce." 

The allégations of the plaintiff's pétition, the accounting of the 
auditor, and the opinion of the Comptrollcr which .underlies this suit, 
charge that thèse moneys in controversy constitute fées and émolu- 
ments under thèse gênerai provisions. 

In United States v. Mason, 218 U. S. 517, 31 Sup. Ct. 34, 54 L. Ed. 
1133, the court says: 

"Th(' fées and émoluments are not received liy the clerk as moneys or 
liroperty belonj^ing to the United States, but as the aminint iiUowed liim for 
his coniiiensation and office expenses nnder the statntos detining hlK rifîlits 
and dnties, and with res|)ect to the amonnt payable ^Yhen the return is 
jnade the clerk is not trustée, but debtor." 

In Re Loughney (D. C.) 218 Fed. 981, the court declared that the 
amounts allowed a clerk for sending out notices are not lees, but ex- 
peiTLses, while rule 10 of the Suprême Court in bankruptcy cases (89 
Fed. vi, 32 C. C. A. xiii) provides : 

"Before incurring any expenses in publishing or mailinf; notices the clerk 
may reciuire from the bankru])t, or other person in whose behîilf the diUy is 
to be ])crfornied, iudemnity for such expeuise, and nioney advanced for this 
purpose by the bankrupt or other i)erson sh.iU be repaid him out of the 
estate as part of the cost of administering sanie." 

In U. S. V. MacMitlan (D. C.) 209 Fed. 266, appears a clear and ta 
my mind entirely satisfactory statement of the test for cTetermining 
what moneys are fées and émoluments within the meaning of the stat- 
ute ; the court saying : 

"What test is afforded in determining whether a suni of money received 
by an officiai is an émolument of his office? Certainly this: That the of- 
ficiai do some act or )]erform some service pursuant to the oldigatiou or 
sanction of his office to or for the bcnc^tit of the oue paying the money 
charged to be an émolument; that the one paying the money has the right 
to exact fro]n the officiai the rendition of the service, and the officiai lias 
the right to exact the money in return — under the officiai obligation or sanc- 
tion of the i)articular ofhce to wliicli the emoTuraent is claimed to attach. 
To put it another way : The ])aymeiit nmves to the officiai in coirshleratiou 
of the rendition by liim of sonie officiai net or service ; the offix-ial does the 
a<'t or rendors the service by virtue of his office. Th(> oiiicial chai'acter of 
the act is his warrant for exacting the payment." 

The moneys sought to be recovered in the case at bar were received 
by the clerk, not ex virtute officii, but under the authority of an order 
of the court allowing an expense theretofore incurred, which order 
would bave been equally effective had it named as the récipient an en- 
tire stranger to the court, and to its gênerai machinery. Neither the 
bankruptcy statutes nor the gênerai statutes imposing duties upon the 
clerk form the basis or warrant for the collection of thèse funds. 
That warrant is found in the order of the District Court, which fur- 
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nishes at once the reason and the justification for their rétention by the 
■clerk. 

Since it follows from thèse considérations that neither the bank- 
ruptcy nor the gênerai statutes require the clerk to account for moneys 
received by him under thèse circumstances, it is apparent that the 
government should take nothing by its suit, and it will be so ordered. 



In re BRADLEY. 
(District Court, D. Connecticut. February 24, 1920.'> 

1. Bankbuptcy <S=>267 — Bxcluded testimony immatebial as to existence of 

tuust ïund, 

In proceedlng to détermine rigtit to proeeeds of property sold free from 
lien of mortgages given by bEiikrupt to liis daughters, the question belng 
whether such mortgages represented a trust fund for the daughters' bene- 
flt, excluding a clalmed admission by a minor daugliter of the banlirupt 
that she had never seen the mortgages and notes tnvolved was proper, 
since the testimony would not tend to establish the existence or nonexlst- 
ence of the trust fund. 

2. Evidence <g=>121 (8) — ^Testimony begarding establishment of tettst fund 

ADMISSIBLE AS KES GBSTJS. 

In proceeding to détermine whether mortgages given by a bankrupt to 
his daughters represented a trust fund for their benofit, évidence regardlng 
statements'made by the banlîrupt when the trust was created, and whenthe 
land involved was bought, held admissible as part of the res gestse. 

3. Appbal and erbor <S=3l050(2) — Ebrob in admitting immatebial évidence 

NOT CAUSE FOB BEVEBSAL. 

Any errer In admitting évidence Is not cause for reversai, where ita re- 
ceipt was not of suflicient importance to hâve aflfected the issues. 

4. Bankkuptcy <@=>184(1) — Mobtgage valid against ceeditobs althotjgh 

true transaction not shown. 

Under the Banl^ruptey Act (Comp. St. §§ 9585-9€5e) and the law of 
Oonnectlcut, mortgages given by a banlvrupt to his daughters, whlch repre- 
sented a trust fund for their benefit, but not discloslng the tnie nature of 
the transaction, held good as against the banlîrupt's credltors, where no 
thlrd parties had been mlsled by failure of mortgages to show the trust, 
except persons furnishing services and materlal to the property who were 
relmbursed. 

5. Bankbuptct <g= 186(1) — Moetoage ebpbesenting tbust fund stjbjeot to 

PAYMENT FOB SEBVICES AND MATERIALS FUENISHED PEOPEBTY. 

Where mortgages given b.y a bankrupt to his daughters represented a 

trust fund for their beneflt, the mortgage proeeeds should be charged wlth 

services performed and materials furnlshed to the property whlle the 

légal title was in tlie bankrupt. 

C. BankbuI'tcy (S=^267 — Iî'indinos of refeeeb begabding trust fund bus- 

TAINED. 

In proceeding to détermine right to proeeeds of property sold free from 
lien of mortgages to bankrupt's daughters, referee's flndlng that bank- 
rupt's mortgages to his daughters represented a trust fund previously 
craated for their beneflt held sustained by the évidence, although the trust 
had been carelessly adminlstered and the court might possibly hâve reach- 
ed a différent conclusion than the référée. 

In Bankruptcy. In the matter of Walter H. Bradley, bankrupt. 
Referee's report, that mortgages given by the bankrupt to his daugh- 
ters represented trust funds for the daughters' benefit, approved. 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta fi Indexes 
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Stoddard, Goodhart & Stoddard and Bristol & White, ail of New 
Haven, Conn., for creditors and trustée. 

Slade, Slade & Slade, of New Haven, Conn., for respondents. 

GARVIN, District Judge. By direction of the référée, upon the 
application of the trustée in bankruptcy, two parc«ls of land in New 
Haven, standing in the name of the bankrupt herein, were sold 
by the trustée free from the liens of certain second mortgages there- 
on, made to minor daughters of the bankrupt, the proceeds to be held 
by the trustée subject to the détermination of the validity of said sec- 
ond mortgages. Thereafter both the trustée and the guardian ad litem 
of said minor daughters filed claims to the proceeds ; the trustée con- 
tending that the said second mortgages do not represent true indebted- 
nesses to said daughters, and the guardian claiming that the bankrupt 
bought the properties with trust funds belonging to his children. 

The référée bas decided in favor of the guardian, and bas filed his 
report, dated May 14, 1919, by which he bas found that the mort- 
gages involved represent trust funds, the property of Esther A. and 
Helen T. Bradley, the bankrupt's minor daughters. The trustée in 
bankruptcy has filed a pétition for review of said order and assigned as 
error : 

[1] I. The exclusion of the testimony of Esther A. Bradley, claim- 
ed to be an admission by her, which had been given at a previous hear- 
ing. This was no error, because the testimony excluded was that she 
had never seen the mortgages and the note involved. Such testimony 
from a minor, a girl, could hâve no significance as to the existence or 
nonexistence of a trust fund for her benefit, and was immaterial. The 
référée had seen this child, and could in his discrétion détermine wheth- 
er she was sufficiently mature to attach any significance to such testi- 
mony as was excluded. 

IL The same question is involved in the second assignment of 
error. 

[2] ni. The référée received, over objection, the testimony of one 
Casey, who described what occurred, and what the bankrupt said in 
1902, when it is claimed that the trust was created. This was no er- 
ror; indeed, the conduct and statements of the bankrupt, many years 
before he filed the pétition in bankruptcy, and with nothing to indi- 
cate that he was contemplating such action, are a part of the res 
gestœ in connection with the création of the fund, and are of help in 
determining the real facts. 

IV. A similar question is involved in the fourth assignment of error, 
except that the statements made by the bankrupt were made when 
the two parcels of land in question were bought by him. What he 
said at that time was a part of the res gestse and admissible. 

[3] V. If error was committed in allowing this testimony, its re- 
ceipt is not of sufficient importance to affect the issues. 

VI. The question involved in this assignment was discussed in the 
fourth assignment of error. 

VII. The same question is involved in this assignment, 
The other assignments are thèse three: 
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[4] (a) That the référée erred in holding that under tlie law of 
Connecticut, or the ]?ankni])tcy Law (Comp. St. §§ 9585-9656), a 
mortgage is good as against creditors wlien it fails to disclose on the 
record the true nature of the transaction. In view of the finding of 
fact by the référée that the money involved belonged to the minors, 
and inasmuch as no third parties parted with property, misled by the 
failure to hâve the mortgages drawn to show the trust, except thosc 
referred to in the next succeeding paragraph, this holding of the 
référée is correct. 

[5] (b) The référée held that the fund, although it belonged to the 
minors, should be charged with certain services performed for and 
niaterials furnished to the property while the légal title was in the 
bankrupt. This was entirely in accord with the équitable obligation 
imposed upon the children to see that those who preserved their 
property were paid therefor. Furthermore, this niling was rather to 
the benefit of the bankrupt's estate than to its préjudice. 

[6] (c) The trustée in bankruptcy bas urged with great force that 
the report be rejected, and that if the court shall not hold that the 
said trustée is entitled to the proceeds on the record now before the 
court, the issues be referred to another master. The court bas there- 
fore examined the testimony, the record submitted, and the briefs 
with great care, and bas given the entire matter earnest considération. 
While the court, with only this record before it, might possibly hâve 
reached a conclusion of a character dififerent from that of the référée, 
that of itself does not justify a reversai. The référée bas found as 
a fact that the moneys which went into the mortgages involved were 
trust funds belonging to the bankrupt's children. That the trust was 
administered most carelessly cannot be denied, but the référée bas 
had before him the bankrupt, bis wife, and the other witnesses pro- 
duced by the guardian. He bas seen them testify, and noted their at- 
titude as each gave évidence. With this advantage in observing the 
witnesses themselves, he bas reached the conclusion, after taking tes- 
timony at length, and upon what seems to the court full and careful 
considération, that the guardian bas established bis allégations. With 
such a finding I am reluctant to interfère, and bave decided to confirm 
the report. I bave reached this détermination with less hésitation be- 
cause it appears from the record that the guardian herein, apprehen- 
sive that the spécial master was disciuaiified and had formed an opin- 
ion adverse to the infants' contentions, which it would require évi- 
dence to remove, petitioned the court to appoint another spécial mas- 
ter. The court denied the application, but it is apparent that the master 
did not take up this matter in any attitude of mind prejudicial to the 
trustée in bankruptcy. 

The report of the référée is accordingly approved. 



UNITED STATES V. POED ^^9 

f263 F.) 

UNITED STATES v. FORD. 

SAMB V. MATTHEW ADDX OO. 

(District Court, S. D. Ohio, W. D. February 26, 1920.)" 

Nos. 1680, 1681. 

1. Indictment and infobuation <S=>119 — Bbfebences to statutes abe evrs- 

rLUSAGE. 

It Is the allégations of fact in an Indictment whlch charge tlie offense, 
aud the références therein to the statutes are surplusage. 

2. Wae i&^'i — Président, in fixing peices, need not act through Fedebal 

Teade Commission. 

The prévision of the last clause of the fîrst paragraph of Lever Act, 
§ 25 (Comp. St. 1918, Comp. St. Ann. Supp. 1910, § Slisysq), that 
the authorlty and power thcreby conferred on the Président to flx the 
priée of coal and coke "may" be exerclsed through the ageney of the 
Fédéral Trade Commission, during the war or for such part of sald tlme 
as in his judgment may be necessary, is permissive, and he is not re- 
qnired to exercise such authorlty through the commission. 

3. Wae <&^4 — Fedeeai, Trade Commission may fix pbices only aftkr di- 

eection feom president to mare investigation. 

Under the thirtcenth paragraph of I^ever Act, § 25 (Comp. St. 
1918, Comp. St. .\nn. Supp. 1919, § 311û%q), provlding that the Fédéral 
Trade Commission, having completod an Inçiuiry respecting any commod- 
ity in any locality, shall, If the Président has decided to fix priées at 
which such commodity shall be sold, fix and publish maximum priées, is 
contingent, and not effective until the commission Is directed by the 
Président to investigate the cost of production under the eleventh para- 
graph. 

Benjamin N. Ford and the Matthew Addy Company were indicted 
for selling coal as jobbers at a price including a profit in excess of that 
fixed by Executive Order of August 23, 1917. On motion to quash 
the indictment. Motion denied. 

Each of the indictments is in the following form: 

In the District Court of the United States of America for the Southern 
District of Ohio, Western Division. 

Southern District of Ohio, Western Division — ss. : 

Of the October Term In the Year Nineteen Hundred and Nlneteen. 
First Gount. Act of August 10, 1917, espedally sections 1, 2, 3, 4, and 25 
thereof, and the executive order of the Président of the United States 
dated August 23, 1917. 

The grand jurors for the United States of America, impaneled and swom 
in the District Court of the United States for the Western Division of the 
Southern Judlcial District of Ohio, at the October term thereof, in the year 
nlneteen hundred and nlneteen, and Inqulring for that division and district, 
upon their oaths présent: 

That by reason of the existence of a srate of war it was essentlal to the 
national seeurity and défense, for the successful prosecution of the war, and 
for the support of the army and navy, to secure an adéquate supply and 
distribution, and to facilitate the movement of certain thlngs in said act 
called "necessarles," which said things so denominated In said act as "nec- 
essaries" Included fuel ; and to prevent, locally or generally, scarcity, mo- 
nopolization, hoarding, injurious spéculation, manipulations, and private con- 
trols, affecting the supply, distribution and movement of such "necessarles," 

Ô=For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgesta & Indexai 
263 F.— 29 
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including fuel, and to establish and maintain govemmental eontrol of such 
"necessaries," including fuel, during the war, tlie Congress of the United 
States (by an act approved August 10, lî>17, commonly l;nown as "the Na- 
tional Défense Acf and espeeia-lly sections 1, 2, 3, 4, and 25 tliereof) author- 
ized the Président to make such régulations ànd to issue such orders as were 
ossentlal to carry out the provisions of sald act and, whenever in his Judg- 
ment the same wag necessary for the efficient prosecutiou of the war, to fix 
the price of coal and coke, wherever and whenever sold, either by producer 
or dealer, to establish rules for the régulation of and to regulate the method 
of production, sale, shipment, distribution, apportionment, or storage thereof 
among dealers and consuniers, doniestic and foreign, excepting that the rég- 
ulations and priées so flxed and published should not be construed as inval- 
idating any contract in which priées were fixed, made in good faith, prior 
to the establishment and publication of such priées and régulations. That 
pursuant to the provisions of the act above referred to and under Its author- 
Ity, the Président of the United States on August 23, 1917, issued an Execu- 
tive Order estahlishing and regulating the priées and margins of coal jobbers 
to apply to the intrastate, Interstate and foreign commerce of the United 
States in which said Executive Order it was provided, among other things, 
that 

"1. A coal jobber is defined as a person (or other agency) who purchases 
and resells coal to coal dealers or io consumers without physically handling 
it on, over, or through his own veliicle. dock, trestle, or yard. 

"2. For the buying and selling of bituminous coal a jobber shall not add 
to his purchase price a gross margin in excess of 15 cents per ton of 2,000 
pounds, nor* shall the combined gross margins of any number of .iobbers who 
buy and sell a given shipment or shipments of bituminous coal exceed 15 
cents per ton of 2,000 pounds." 

That during the months of September, October, and November, 1917, the 
Matthew Addy Company was, and still is, a corporation organized and exist- 
ing under the laws of the state of Ohio, and was, in the city of Cincinnati, 
county of Hamilton, and state of Ohio, and within the jurisdiction of this 
honorable court, engaged in and conductlng business as a coal jobber as de- 
fined in said Executive Order, and that P.enjamin K. Ford, late of the said 
city of Cincinnati, county of Hamilton, and state of Ohio, during ail of said 
times was, and still is^ the vice président of said the Matthew Addy Comr 
pany, and in such officiai capacity had charge, eontrol, supervision, and 
direction of the activities, negotiations, and contracts of said company in so 
far as they related to the conduct of its business as a coal jobber. That 
continuously during the said months of September, October, and Xovember, 
1917, a state of war exlsted between the United States of America and the 
Impérial German Government and its allies, and the law, orders, and régu- 
lations above referred to were in full force and eftect. 

The said grand jurors further présent that on or about the lOth day of 
September, in the year nineteen hundred and seventeen, in the said city of 
Cincinnati, county of Hamilton, and state of Ohio, and witliln the jui*isdlc- 
tlon of this honorable court, said Benjamin N. Ford, acting in his capacity 
of vice président, as aforesaid, of said the Matthew Addy Company, doing 
business as a coal jobber as aforesaid, willfuUy, uulawfuUy, knowingly, and 
feloniously did ask, demand, and receive from Frey Bros., doing business in 
Chicago, Ooolc county, Illinois, for a certain quantity of bitmnlnous coal, to 
wit, about 50.30 tons of 2,000 pounds each of Pocahontas run of mine coal, 
a price of three dollars and fifty (.$3.50) cents per ton, f. o. b. at the mines 
produc-ing said coal, which said price of three dollars and flfty ($3.50) cents 
per ton included a profit or gross margin to it, said che Matthew Addy Com- 
pany, as such coal jobber, as aforesaid. of twonty-flve (25^') cents per ton, and 
which said profit or margin of twenty-flve (25ç() cents i)er ton was, and was 
well known b.y sald Benjamin N. Ford, vice président, as aforesaid, of said 
the Matthew Addy Company, to^ be in excess of the profit or gross margin of 
15sS per ton of 2,000 pounds pennltted by the law, executive order, and regu- 
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lations abore referred to, to bc added to the purchase price of said jobber, 
and the grand jurors furtber présent thut said the Matthew Addy (jompany 
did not bave any contraet with said Frey Urotherj, made in good faith 
prior to said 23d day of AiigiLst, 1017, in which said contraet, the price for 
the purcliase and sale of said coal was flxeù, \^hlcli fact was well known to 
the said Benjamin N. Ford, vice président of suid the Jlatthew Addy Com- 
pany, as aforesaid. 

Contrax-y to the forni of the statute in sueh case made and provided, and 
against the peace and dignity of the United Statea of America. 

Stuart R. Bolin, U. S. Atty., of Columbus, Ohio. 
Nelson B. Cramer and Julius R. Samuels, both of Cincinnati, Ohio, 
for défendants. 

PECK, District Judge. On motion to quash the indictment. Iden- 
tical questions are presented in each case. 

[1] The indictment is not niultifarious. The offense is charged by 
the allégations of fact, not by the références to laws. The latter are 
surjîhisage. 

[2] The indictment is sufficient. The word "may" in the last clause 
of the first paragraph of section 25 of the National Défense (Lever) 
Act (40 Stat. 276 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 
311S%q]) is permissive. The Président is thereby empowered, not 
required, to exercise his authority to regulate the priées and production 
of coal through the Fédéral Trade Commission in each instance. This 
is the ordinary significance of the word. United States v. Lexington 
Mill Ce, 232 U. S. 399, 34 Sup. Ct. 337, 58 L. Ed. 658, L. R. A. 1915B, 
774. And that it was so intended is clear from the context. It may 
be noted that the third paragraph vests in the Président a similar op- 
tional discrétion to act through the commission or otherwise. 

[3] The authority of the commission under the thirteenth para- 
graph of the section is to fix local priées only after direction by the 
Président to make the investigation authorized by the eleventh para- 
graph. The grant of powers to the commission is contingent, and 
does not become effective until that direction is given. Such grant 
does not, therefore, require the construction of the first paragraph, to 
the effect that the Président can act only through the commission, for 
which the défendant contends. United States v. Pennsylvania Central 
Coal Co. (D. C.) 256 Fed. 703. 



NEW ENGLAND MUT. LIFE INS. CO. v. REID et aL 
(District Court, D. Maryland. February 21, 1920.) 

iNSpiiANCE ©=3587 SUBSTITUTED EE.NEFICIABY HELD ENTITLED TO INSUBANCB, 

THOUGH CHANGE WAS NOX INDOESE» ON POLICY. 

Where insured had three times written to the insurer tirât he desired 
to substitute bis wife for his sister as benefleiary, but for varions rea- 
sons, not indicating a change of mlnd, had neglected to send the proper 
blank with the policy to the Company to hâve the change indorsed there- 
on, as required by the policy before the substitution should become ef- 

<g=jFor other cases see same topio & KBY-NUMBBE in ail Key-Numberiid Dlgests & Indexes 



452 203 FKDKKAL TtEI'ORTKK 

feetive, a provision for the beneflt of tlie eoniptiny on wliieli it was uot 
Insisting, tlie wife is entitled to the iusurance motiey. 

At Law. Interpleader by the New England Mutual Life Insurance 
Company against Katherine Reid and Ethel Banta Durboraw. On 
final hearing. Decree entered, adjudging fund in controversy to de- 
fendant Durboraw. 

Ralph Robinson, of Baltimore, Md., for New England Mut. Life 
Ins. Co. 

Louis J. Burger, of Baltimore, Md., for Katherine Reid. 

Joseph Packard and A. Morris Tyson, both of Baltimore, Md., for 
Ethel Banta Durboraw. 

ROSE, District Judge. On July 31, 1915, the New England Mu- 
tual Life Insurance Company, hereinafter called the Company, is- 
sued a policy for $5,000 to Raymond H. Durboraw. As he was then 
unmarried, it was made payable to his sister, Katherine Reid; but 
he reserved the right to change the beneficiary when and as often as 
he saw fit, hy filing at the Company's home office a written request for 
such change, to take effect only when indorsed by the Company on 
the policy. 

Nearly three years later he wrote to the agent, through whom he had 
effected the Insurance, that he had married five days before, and 
wanted his policy at once to be made payable to his wife, so as to 
take effect "to-day, June 16, 1918," adding: 

"I put this in this way so tliat, if I shonld go before the chan<?e Is recorded, 
this letter will be évidence of my désire in the matter." 

He gave his wife's name, and asked if this was sufïicient informa- 
tion, or if any other step was necessary. The agent had some time 
before left the employ of the Company, and on the 21st of June he 
sent Durboraw's letter to the gênerai agent of the Company at Des 
Moines, lowa, and on the same day wrote the insured : 

"In regard to the change in benetiehiry, I aui sending your letter to liead- 
quarters, so that your wlsh will be uiade effective at once. The jtroper blank 
will be sent to you for your signature. This blank, together with your policy, 
will be sent to the lionie oflioe, where the change of beiieflciary will be in- 
dorsed on it. This will be done wltbout exi)ense to you." 

On the 28th of June the Company's gênerai agent at Des Moines 
wrote to the insured that he had been advised that he desired to change 
the beneficiary, and inclosed blanks for the purpose, which he told the 
insured to sign, date, and hâve witnessed, and return with the policy, 
adding that the desired change would be then made. When this let- 
ter was received, both the insured and his wife were at Moorhead, 
Minn., teaching in a summer school. After the school closed, they 
had planned to go to Hinsdale, Mass., for a month or more, and after 
that to locate in New York City, where both expected to take courses 
at Columbia University. 

It so happened that the blanks and policy got into baggage that they 
put in storage, and in conséquence were inaccessible until fall. On 
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the 22d of August, the insured, in sending from Hin.sdale his anniial 
premium, stated : 

"I sliall be unable to send you the blaiiks eoncei'iilnR change in beneficiary 
of said policy for some weeks yet. I trust tlie delay will be of no particular 
conséquence. I will be ïible to ,send it soon after Scpteniber Ist." 

On the 23d of September, the insm-ed executed the two duplicate 
forms of notice of change of beneiîciary, in the présence of one George 
W. Metcalf, who duly witnessed the same. Shortly before that tirae, 
the insured and his wife had begun housekeeping in an a]3artment in 
New York City. They both entered Cokimbia. For some hours every 
day he was engaged in teaching, and diiring others in studying. They 
had tlieir new home to fit up. They had a succession of gnests, and 
were very busy. It may hâve been that the poHcy was where it took 
a httle trouble to get at it. At ail events, for some reason or other, 
he overlooked forwarding to the Company either the policy or no- 
tice of change of beneficiary. In the latter part of October, he was 
taken ill with the "flu," and although he was only 35 years of âge, and 
had been in excellent health, he died on November 3, 1918. Twelve 
days later his widow sent the notice of change of beneficiary to the 
Company. The sister persisted in her claim. The widow sued the 
Company in lowa ; the sister in Maryland. The Company, availing 
itself of the provisions of the act of Congress of February 22, 1917, 
c. 113, 39 Stat. 928 (Comp. St. § 991a), filed a bill of interpleader hère 
and paid the amount of the policy into the registry of the court. 

Does the moncy belong to the widow or the sister? During the life- 
time of the insured, the sister had no substantial interest in the policy. 
Cohen, Trustée, v. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 
143. The Company did not reserve any volition to itself. It was 
bound to indorse upon the policy any change which the insured in 
writing requested it to make. The proviso that the substitution should. 
not take effect until such indorsement is made is for the protection of 
the Company. It does not ask for it. 

There are cases not a few, some of them well considered, which 
hold that, even so, the old beneficiary bas the better right, if the death 
occurs before the insured has donc everything which the policy re- 
quires him to do in order to perfect, or perhaps to évidence, the sub- 
stitution. Standing on them, the sister says that the insured never 
filed a proper request at the home office of the Company, and never 
sent in his policy for indorsement, although, for ail that appears, he 
had ample opportunity to do so. 

It would profit little to analyze the literally hundreds of cases which 
hâve dealt with, and frequently sustained, that or similar contentions. 
Under many circumstances, the failure promptly to send the request 
and the policy to the company woukl be évidence that the insured 
had not definitely made up his mind that he wished to efïect the sub- 
stitution, and, wherever there is any possibility of doubt on that ques- 
tion it would be unsafe and improper to hold that he had done what 
there was a chance he did not want to do. 

The évidence in this case satisfied me, however, that the wish, three 
times put in writing by the insured, namely, in his letters of June lôth 
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and of August 22d, and by his signature on the company's blanks on 
September 23d, was never changed. He wanted to do what every 
normal man, situated as he was, would and should hâve felt like doing. 
When he married, his duty was to look ont for his wife. If he should 
die, she, and not his sister, had the first claim upon any insurance, the 
disposition of which he could control. He recognized his obligation, 
and promptly after his marriage sought to discharge it. Varions in- 
cidents and accidents prevented his sending the policy to the Com- 
pany, or at least resulted in its not being sent. 

To hold that what was his, to do with as he would, shall go where 
he had three times in writing declared he did not wish it to go, and 
where both his pleasure and his duty imperatively demanded it should 
not go, would be technical overmuch. Two of the more récent cases 
in which the law governing such matters is most satisfactorily dis- 
cussed are State Mutual Life Ins. Co. v. Bessett, 41 R. I. 54, 102 Atl. 
727, Iv. R. A. 1918C, 961, and Wooten v. Order of Odd Fellows, 176 
N. C. 53, 96 S. E. 654. 

The decree should adjudge the fund to the widow. 



SEAVER V. HINES, Director General of Kallroads. 

(District Court, D. New Haini)sliire. February 25, 1920.) 

No. 289. 

Courts <@=:»274 — Fédéral courts ; in action against Director General of 
Railroads, service on employés insufficient. 

Teniporary possession of cars of a railroad eorapany forelgn to the dis- 
trict by employés engagea In opération of another road within the dis- 
trict, incldental to use of such cars in Interstate trafflc, both roads being 
under fédéral control, licld not to constitute such employés agents of the 
foreign compauy, or of the Director General, on whom valid service 
could be made in an action against the Director General for an injurj' 
received on the foreign road vvithout the district. 

At Law. Action by George H. Seaver against W. D. Hines, Di- 
rector General of Railroads. On plea in abateraent. Sustained. 
See, also, 261 Fed. 239. 

John M. Stark and Robert W. Upton, both of Concord, N. H., for 
plaintifif. 

Streeter, Demond, Woodworth & Sulloway, of Concord, N. H., for 
défendant. 

ALDRICH, District Judge. In dismissing this case I am not con- 
sidering the question of the plaintifif's résidence, or any question ex- 
cept that relating to sufficiency of service. 

The New Hampshire statute (Pub. Stat. c. 219, § 13) must, at least 
in a large sensé, be accepted as having référence to service upon for- 
eign corporations where the cause of action arises in the state. Per- 
haps it covers more, but that is not the question. 

Service was sought to be made, in this case, upon the Rutland Rail- 

^=5For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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road, by serving upon the master mechanic and the freight agent of 
the Boston & Maine at Concord, New Hampshire, who had one or 
more cars of the Rutland in their possession. 

The fact of the possession is quite likely established by the return. 
But, as the character of the possession is not described, the fair in- 
ference would be that the cars were either in the repair shop under 
the master mechanic, or in transit, or standing upon the freight tracks 
in the freight yards of the Boston & Maine, and under the temporary 
direction of its freight agent, and therefore under such control of 
the Boston & Maine agents as would ordinarily exist under such re- 
lationship among railroads. 

The return further states that they held such possession as agents 
of the défendant. This is a statement which cannot be accepted as 
conclusive, because it is based upon the idea that government control 
created the agency relationship for purposes of service and that idea 
at once involves the very question of law which we are considering. 

In view of the nominal and transient character of the possession 
of thèse local agents, as disclosed by the return, I very much doubt 
whether the possession, or care and oversight, amounts to such a pos- 
session as was intended by the New Hampshire statute as one suf- 
ficient to justify service on a foreign corporation. Moreover, and 
more particularly, I doubt whether the character of the agency of the 
local Boston & Maine master mechanic and freight agent was such 
as to bring the case within the reasoning of any of the fédéral cases 
as to sufficiency of service. 

I doubt if the présent service, in any very substantial sensé, varies 
the situation from that in which I dismissed this case in a former pro- 
ceeding for want of jurisdiction. Seaver v. Hines (D. C.) 261 Ked. 
239. 

This is not a case where the question of jurisdiction dépends upon 
attachment of property, or upon whether the corporation is doing 
business within the district, but upon the single question whether the 
persons named in the returns were agents and caretakers of the de- 
fendant Hines, within the district, upon which valid service can be 
had. In other words, whether the possession of the cars by the mas- 
ter mechanic and the freight agent was accompanied by such an agen- 
cy in respect to the Rutland as to bring the situation within the rea- 
soning of any of the authoritative fédéral cases in respect to service. 
The idea that the possession should be of a représentative character, 
in the sensé of légal service, is something that should not be over- 
looked. If the possession had any of the éléments of permanency it 
would be quite another thing. But at the most the possession of the 
master mechanic, and that of the freight agent, was a mère transitory 
possession, such as is incident to freight cars used in transit traffîc. 
It is hardly conceivable that such agents of the Boston & Maine would 
be under any duty to transmit the summons to the proper authorities 
either of the Boston & Maine or the Rutland. They might do it, but 
it would be something outside the scope of their duties, and the élé- 
ment of uncertainty, under such conditions and such relations, would 
seem to render it quite unsafe to accept service upon persons clothed 
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with such limited and unsubstantial possession as a basis for juris- 
diction and judgments. 

The theory about possession and agency, and particularly the theory 
that the master mechanic and freight agent should be accepted as a 
part of a single Hines govemment System, because the officer omitted 
to describe them, according to the fact, as local agents of the Boston 
& Maine, seems too fictional to become the basis of jurisdiction. 

In the other case, which was dismissed, the return recited that 
the service was upon the ticket agent in Concord and the division 
superintendent of the Southern division of the Boston & Maine, one 
of the railroads then under the opération and control of the défendant. 
I would hardly be expected to lose sight of the fact that the former 
return set up the relationship of thèse officiais to the Boston & Maine, 
upon the theory that the Boston & Maine was a part of the govern- 
ment System of railroads. 

I am not assmning that I am perfectly clear about this question of 
jurisdiction, but I do say that I seriously doubt the validity of the 
service. 

Courts are cautions, and reluctant to hold cases where jurisdiction 
is in doubt, and (as is being said in another case — Shapley v. Cohoon 
[C. C. A. Ist Circuit] 263 Fed. 893. 

"The axiomatle rule that courts should at once dismlss proceedings from 
their control whenever, and however, want of jurisdiction is seen — whether 
upon motion, or upon thelr own discovery, at whatever stage of the proceed- 
ings (he discovery inay be luade — Is quite as imperative as the other 
well-understood rule that requlres courts to be jealous and alert in holding 
and proteeting their proper jurisdiction. Holding a case after discovery of 
want of jurisdiction would be delaylng and obstructing justice, not adminls- 
teriug it." 

Thèse observations and thèse rules are founded upon the idea that 
holding cases without jurisdiction is usurpation, and sure to entail 
wrong — and holding them in doubtful situations of jurisdiction is 
likely to entail grievous conséquences upon both parties, and more 
particularly upon the party urging jurisdiction, if in the end, and 
after long delays and large expense, jurisdiction is found wanting. 

Upon the reasoning of my earlier opinion (261 Fed. 239), supple- 
mented by what is said hère, the plea in abatement is sustained, and 
the case will consequently be dismissed for want of jurisdiction. 

Dismissed. 
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MAOTAVISH V. MILES, Internai Eevenue Collector. 

(District Court, D. Maryland. Jamiary 17, 1920.) 

No. 187. 

1. INTEENAL REVENUE 'S=»45 JUDGE IN VESTIGATINO CIECTJMSTANCES OF PENAI/- 

TT UNDER STATUTE DOES NOT ACT JUDICIALLY. 

Under Eev. St. § 5292 (Comp. St. § 10130), authorlzlng any person in- 
curring a penalty under laws imposing duties or taxes to apply to tlie 
judge of the District Court, who is thereby requlred to tnctuire into the 
circumstances of the case, and report to the Secretary of the ïreasury, 
the judge acts in the capacity of a spécial commissioner, in an administra- 
tive, and not In a Judlcial, position. 

2. Internal revenue <S=345 — Investigation of circumstances of penalty is 

optional with district judse. 

The investigation and report of the circunastances snrroundlng the im- 
position of a penalty, under Rev. St. g 5292 (Comp. St. § 10130), is no 
part et the judlcial duties which Congress may requlre of a District Judge, 
and It is optional with the judge whether he will act or not. 

3. Internal revenue <©=345 — Investigation of circumstances of alleged 

penalty refused. 

Where there is a dispute, dépendent on the eonstmction of the statutes. 
as to whether interest coUectible under Act Sept. 8, 1916, § 204 (Comp. 
St., § 63361/26), on an esta te tax not paid within one year, is a pen- 
alty, within Kev. St. § 5292 (Comp. St. § 10130), the District Judge will 
décline to make the inquiry provided for by that section, as he would 
hâve no power to pass on anything but questions of fact. 

Proceeding by Emily Caton Mactavish against Joshua W. Miles, as 
Collector of Internai Revenue. Pétition dismissed. 

Charles J. Bonaparte, of Baltimore, Md., for plaintifï. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for défendant. 

ROSE, District Judge. Emily Caton Mactavish, administratrix 
c. t. a. of Mario Mayo Mactavish, has filed this pétition. She says 
that her décèdent, who was a Carmélite nun, died on the 17th of 
April, 1917, in a convent of that order in Brussels, then in the mili- 
tary occupation of Germany, with which this country was at the 
time at war ; that because of the difficulties and delays of communi- 
cation in wartime, and of other circumstances set forth, it was nox 
until the 14th of May, 1919, that letters of administration with the 
will annexed were granted by the orphans' court of Baltimore City to 
the petitioner, and because of the fact that a large part of decedent's 
estate consisted of interests in common with other members of her 
faraily, it was not until the 30th of September, 1919, that she was 
able to make the return required by Act Sept. 8, 1916, c. 463. In 
conséquence, the collector of internai revenue required her to pay, in 
addition to the tax, the sum of $1,025.51, as interest thereon at the 
rate of 10 per cent, per annum f rom the time of the decedent's death 
until February 25, 1919, and thereafter at 6 per cent, per annum until 
the return was made. 

®=>For other cases see same topio &. KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Section 204 of the Act of 1916 (Comp. St. § 6336i/2e) provided: 
"The tax shall be due one year after decedent's death. * * * if the 
tax is not paid withiii ninety days after it is due interest at the rate of teii 
per cent, per aiinum from the time of the decedeufs death shall be added as 
part of the tax." 

From the time the act of February 24, 1919 (section 406), became 
eiïective, the interest rate was reduced to 6 per cent, per annum. She 
allèges that this exaction, although called interest in the statute and 
by the collector, is in fact a penalty. She asks that I summarily in- 
vestigate the facts set ont in the pétition, and report them to the 
Secretary of the Treasury in the mânner and form required by section 
5292 of the Revised Statute (Comp. St. § 10130). 

[1, 2] Contrary to what Mr. Justice Storv, while on circuit, said in 
The Margaretta, 16 Fed. Cas. 719, No. 9'',072, and Judge Ware in 
The Palo Alto, 18 Fed. Cas. 1062, No. 10,700, Hayburn's Case, 2 
Dali. 409, 1 L. Ed. 436, U. S. v. Yale Todd, 13 How. 52, note, 14 
L. Ed. 47, note, and U. S. v. Ferreira, 13 How. 40, 14 L. Ed. 42, 
make it clear that anything a judge does under a pétition like the 
one beforç me is in the capacity of a spécial commissioner, in an 
administrative, and not in a judicial, position. Whether a judge will 
or will tlot act as such commissioner is optional with him. It is not 
part of the judicial duties which Congress may require of him. Judges 
hâve frequently acted under the statute, constrained doubtless by the 
feeling that it is the only opportunity afforded by law for obtaining 
remission of what may hâve been an unjust exaction. Pétrel Guano 
Co. V. Jarnette (C. C.) 25 Fed. 675. 

Législation of récent years has withdrawn most, if not ail, the 
customs penalties from the opération of this statute. 29 Op. Attys. 
Gen., 261. It is an anomalous proceeding. The Secretary of the 
Treasury cannot remit without findings of fact by the judge, but he 
may refuse to remit, no matter what those findings may be. It 
would appear that a judge should not act unless there is some proba- 
bility that his so doing will be of some use to somebody. 

[3] In this case the United States says that which the petitioner 
says is a penalty is not, and that therefore the statute has no applica- 
tion. Whether it is or not involves both a construction of the original 
statute and of the act of 1916. It is clear that the judge in this 
proceeding has no power to pass on anything but the questions of 
fact. 

Under ail the circumstances, I must décline the office of spécial 
commissioner in this matter. 
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HENRY V. UNITED STATES. 

(Court of Appeala of District of Columbia. Submltted November 3, 1919. 
Decided December 1, 1919.) 

No. 3203. 

1. EmBEZZLEMENT i®=>22 ^VaLUE of AETICI-B an ESSENTIAI. ELEMENT, 

Under Code of Law, § 834, and section 851a, as added by Act March 
3, 1913, fixing degrees of embezzlenient, and providing différent punisli- 
ments for agents, employés, etc., embezzling property, according as the 
value of the embezzled article exceeds or does not exceed $35, It is neces- 
sary to allège and prove that the value of the property was over $35 in 
order to sustain a conviction for the greater offense. 

2. Embezzlement <S=>44(3) —Evidence insufficient to sustain verdict ab 

TO value. 

In a prosecution for embezzling stock certiflcates, évidence that, when 
the owner deposited the certiflcates with accused for sale, they discussed 
a tentative selling price, and that the certiflcates were later pledged by 
accused as collatéral security for a loan of $4,000, is insufficlent to sus- 
tain a verdict that the value of the stock exceeded $35, as required by Code 
of Lavs-, § 834, and section S51a, as added by Act March 3, 1913, providing 
différent punishments according as the value of the embezzled property 
exceeds or does not exceed $35. 

3. Embezzlement <S=348(1) — Insteuction that it was unnecessart to 

PKOVE value EKRONEOUS. 

In prosecution for embezzling stock certiflcates, under Code of Law, 
§ 834, and section 851a, as added by Act March 3, 1913, providing différ- 
ent punishments according as the value of the embezzled article exceeds 
or does not exceed $35, an instruction that it was unnecessary for the 
government to prove market value of the stock, etc., held erroneous. 

4. Ceiminal law ©=5338(1), 452(1) — Method or pbovinq value of embezzucd 

STOCK CEBTIFICATES. 

Where the market value of embezzled stock certiflcates cannot be 
established, because the Stock Exchauge was closed at the time involv- 
ed, the actual value of the stock may be proved by testimony of persons 
famillar with the affairs of the company, its a.ssets, and the dividend- 
earning capacity of the stock, and by individual sales of the stock at 
about the date the alleged embezzlement occurred. 

8. Ceiminal law <@=>827 — Inadéquate eequest sufficiekt to bequibi: in- 
steuction ON issue of deoeee of offense. 

In a prosecution for embezzling stock certiflcates, under Code of Law, 
§ 834, and section 851a, as added by Act March 3, 1913, providing différ- 
ent punishments according as the value of the article exceeded or did not 
exceed ?35, a requested instruction that, in case a verdict of gullty was 
returned, the jury must détermine the value of the certiflcates from tne 
évidence, etc., held sufflcient to impose upon the court the duty of prop- 
erly instructing upon the issue of value. 

6. Embezzlement i©=352 — Constitutinq a single offense. 

Wliere accused embezzled several stock certiflcates by a single act, only 
one offense was commltted, although the stock was owned by two people. 
Smyth, Chlef Justice, dlssenting In part. 

Appeal from the Suprême Court of the District of Columbia. 
John William Henry was convicted of embezzlement and appeals. 
Reversed and remanded for a new trial. 

^ssFor otber cases see same topio & KET-NUMBBR in ail Key-Numbered DIgests à Indexe* 
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D. T. Wright and T. M, Wampler, both of Washington, D. C, for 
appellant. 

J. E. Laskey, U. S. Atty., and J. B. Archer, Asst. U. S. Atty., both 
of Washington, D. C. 

VAN ORSDEL,, Associate Justice. This appeal is from a judg- 
ment adjudging appellant, défendant below, guilty of the crime of 
embezzlement. 

Défendant was a member of a partnership doing a banking and 
stock brokerage business in the District of Columbia under the firm 
iiame of Lewis Johnson & Co. The charge is that certain certificates 
of corporate stock were deposited with défendant and one Woodruff 
for sale, and wrongfully and feloniously converted to their own use 
by hypothecating them as collatéral security for a loan negotiated 
through a bank in this city. The indictment was in four counts, but 
it was submitted to the jury on the first and third. John Helmus 
owned the certificates set out in count 1, and Mary E. Helmus the 
certificates in count 3. The two offenses charged, growing out of 
the same transaction, were Consolidated in a single trial. 

Section 834 of the Code, under which défendant was indicted, pro- 
vides as f ollows : 

"If any agent, attorney, clerk, or servant of a private person or copartner- 
sliip, or any officer, attorney, agent, clerk, or servant of any association or in- 
corporated company, sliall wrongfully couvert to liis ow^l use, or fraudtilently 
take, make away with, or secrète, with intent to convert to his own use, 
unything of value which shall corne into his possession or under his care by 
virtue of his eniployuient or office, whether the thiug so converted be the 
property of his niaster or employer or that of any other person, copartnership. 
association or coiToration, he shall be deenied guilty of embezzlement, and 
shall be punished by a fine not exceeding one thousand dollars, or by impris- 
onment for not more than ten years, or both." 

The degree of the offense, however, is fixed by the provisions of 
section 851a of the Code (as added by Act March 3, 1913, c. 107, 
37 Stat. 727), as follows: 

"Whoever shall be guilty of any ofCence defined in sections eight hundred and 
thirty-four * * * of the Code of Law of the District of Columbia shall, 
where the thing, évidence of debt, property, proceeds or profits be of the 
value of not more than thirty-five dollars, be i)unished by imprisonment for 
not more than one year or a fine of not more than five hundred dollars, or 
both." 

On a verdict of guilty as indicted, défendant was sentenced on each 
count to imprisonment in the penitentiary for a term of four years. 

[1,2] To sustain a conviction under the statu te of the greater 
offense, it must be alleged and proved that the value of the property 
embezzlëd is over $35. In the présent case, the value of the stock 
was alleged; but the governmefit failed to adduce proof of either its 
actual or market value. There is évidence that a tentative selling 
price was discussed between the oWner and défendant at the time 
■ the certificates were deposited for sale. It ■ also appears that they 
were hypothecated as collatéral security for a loan of $4,000. Such 
évidence is not sufficient to justify an inference of the actual or mar- 
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■ket value of the stock at the date of its conversion. It créâtes, at 
most, an infei'ence of indefinite value. To the same effect is a mère 
discussion or suggestion of a selling price between the parties. There 
are two éléments which enter into a loan upon collatéral security — 
the crédit of the borrower, and the value of the property hypothe- 
cated. No légal inference can be indulged that the value of the prop- 
erty put up as security is greater than or equal to the amount of the 
loan. Its mère function as collatéral is not even proof of either its 
actual or market value. 

[3] In any event, the conviction for the greater ofïense cannot be 
sustained; since the court instructed the jury that — 

"It is not neeessîiry that the îiovemmeiit should ])i-ove the market value of 
the stock ol the Merseiitlialer Linotype Comi)any. Tlie statute undor which 
the indictment was found is satisfied if it had any value at the time it was 
hypothecated, and the fact that the nioney was borrowed on the security of 
this stock, if It was, is évidence of value." 

The value of the property converted is a material élément of the 
offense charged, and it must not only be alleged, but, like ail other 
statutory éléments defining the crime, it must be proved by compé- 
tent évidence to the satisfaction of the jury beyond a reasonable doubt. 
In cases of this sort, the jury should be instructed to find definitely 
the value of the property alleged to hâve been embezzled, or, at least, 
that it had a value of over $35. In the présent case, the court, by the 
above instruction, withdrew from the considération of the jury the 
issue of the actual or market value of the stock. We must assume 
that the jury foUowed the instruction of the court. A verdict was 
rendered, finding défendant guilty as charged in the indictment, which 
verdict, on its face, purports to be a finding of the value of the 
stock at the amount named in the indictment. This finding not only 
is not supported by the évidence, but it is contrary to the instructions 
of the court and the whole theory upon which the case was tried 
and submitted to the jury. In other words, the verdict fails to re- 
spond to the case submitted to the jury and the case considered by it. 

[4] But it is urged by counsel for the government that proof of 
value .should not be limited to market value; since there were no 
transactions on the exchanges at the time of the conversion hère 
charged, or between July, 1914, and January, 1915, due to the open- 
ing of the great war in Europe. It is not necessary to limit the proof 
to the market value of the stock at a given date, if conditions forbid 
its establishment by compétent proof. Actual value of the stock may 
be proved by the testimony of persons familiar with the afifairs oi 
the Company, its as.sets, and the dividend-earning capacity of the stock, 
and by individual sales of stock at or near the date when the conver- 
sion occurred. Actual value, thus established, furnishes a proper ba- 
sis upon which the jury may make a finding. The rule in such cases 
is well stated in Brinkerhoff-Farris Co. v. Home Lumber Co., 118 
Mo. 447, 461, 24 S. W. 129, 133, as follows: 

"Generally, the measure of damages for the conversion of stocks is their 
market value at the time of conversion ; but when, as in the case at bar, no 
market value can be established by tho priées current, it seems to us per- 
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fectly compétent to resort to other modes of proof to establlsh Its actual 
value, and this may very properly be done by proof of its dividend earning 
capacity; the value of the assets of tbe corporation and by indivldual sales 
of stock not under compvilsion." 

While this rule was announced in a civil action for damages, we 
perceive no reason for the application of a différent rule in criminal 
cases. 

[5] But it is said that it was the duty of the défendant, through 
his counsel, to submit for allowance a proper instruction on the ques- 
tion of value. Counsel for défendant requested the court to give the 
following instruction : 

"In case you flnd a verdict of guilty under the flrst count, then you must dé- 
termine the value of the certificates described in the first count, and must 
détermine their value from the évidence alone ; and before you can reach any 
figure of value, you must flnd that the évidence has proven that particular 
value beyond any and ail reasonable doubt ; If the évidence faits to prove any 
certain figure of vaUie beyond a reasonable doubt, then it is your duty to fix 
the value at a nominal sum, that is to say, one cent." 

The request for this instruction was also made as to the third count 
of the indictment. It is unnecessary to consider whether or not the 
court properly refused this instruction on the ground that it may 
hâve been improperly worded or misleading; since it was sufficient 
to call the attention of the court to the point involved, and therefore 
imposed upon the court the duty of properly instructing on the issue 
of value. This obligation the court sought to discharge by giving 
the instruction hère complained of, and to the giving of which de- 
fendant duly excepted. No duty devolved upon the défendant to 
go further in his efforts to prevent the court from stepping into the 
error of overlooking the statute fixing the degrees of the crime charg- 
ed. The court and counsel for the government are presumed to know 
the law, and the duty is not imposed upon the défendant to makç 
the government's case and to carefully steer the court clear of er- 
ror to his certain conviction. 

It was the duty of the government, if it had a case, to convict de- 
fendant ; and défendant, both by the Constitution and the law, was 
relieved from lending aid to his own condemnation, even to the ex- 
tent of keeping silent. No new or advanced thought has entered 
into our system of jurisprudence which justifies the court in departing 
from those long-established safeguards with which the law surrounds 
the citizen when faced by his accusers at the bar of justice. If the 
necessity exists for the relaxation of the strict rules of criminal prac- 
tice, the remedy is with the législative, and not the judicial, depart- 
ment of the government. 

[6] Défendant is hère charged with two offenses, based upon a 
single act of conversion. The theory of the, prosecution is that, since 
part of the stock was owned by John Helmus and part by his mother^ 
though converted by a single act, the ownership establishes two in- 
dependent offenses. This is not the law of this jurisdiction. In Hoiles, 
V. United States, 3 MacArthur, 370, 36 Am. Rep. 106, where a de- 
fendant had been convicted and sentenced for three separate lar- 
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cenies, because tlie goods stolen belonged to three différent parties, 
but were stolen f rom the same room at the same time, the court said : 

"AU the judges who heai'd the argument are of opinion that where the lar- 
ceny consists of a single act, and the stolen goods belong to différent persons, 
it is unnecessury that there «hould be separate informations or indictments, 
and that in such case there can only be a single conviction and sentence." 

The commission of a crime is an offense against the pubhc, and is 
punished, not to protect the property rights of the injured individual, 
but rather as a vindication of the public law. The name of the 
owner appears in a proper indictment for the purpose of identifying 
the ownership of the property stolen or converted. 

"The particular ownership of the property which is the subject of a larceny 
does not fall wlthin the définition and is not of the essence of the crime. 
The gist of the offense consists in feloniously taking the property of another ; 
and neither the légal nor the moral quality of the act is at ail afCected by the 
fact that the property stolen, instead of being owned by one, or by two or 
more jointly, is the several property of différent persons. The particular 
ownership of the property is charged in the indictment, not to give eharacter 
to the act of taking, but merely by way of description of the particular of- 
fense." State V. Hennessey, 23 Ohio St. 339, 13 Am. Rep. 253. 

The principle is sustained by the overwhelming weight of authority 
that the stealing or conversion of property belonging to différent per- 
sons at the same time and place constitutes but a single offense, and 
should be prosecuted as such. Dalton v. State, 91 Miss. 162, 44 
South. 802, 124 Am. St. Rep. 637; State v. Warren, 71 Md. 121, 
26 Atl. 500, 39 Am. St. Rep. 401 ; Clemm v. State, 154 Ala. 12, 45 
South. 212, 129 Am. St. Rep. 17; State v. Clark, 46 Or. 140, 80 
Pac. 101; People v. Johnson, 81 Mich. 573, 45 N. W. 1119; State 
V. Larson, 85 lowa, 659, 52 N. W. 539 ; State v. Congrove, 109 lowa, 
66, 80 N. W. 227; State v. Mickel, 23 Utah, 507, 65 Pac. 484; State 
V. Emery, 68 Vt. 109, 34 Atl. 432, 54 Am. St. Rep. 878; State v. 
Mjelde, 29 Mont. 490, 75 Pac. 87; Furnace v. State, 153 Ind. 93, 
54 N. E. 441 ; Wilson v. State, 45 Tex. 76, 23 Am. Rep. 602 ; Acker- 
man v. State, 7 Wyo. 504, 54 Pac. 228; State v. Morphin, Zl Mo. 
2,7Z. 

It is unnecessary to consider whether this defect could be corrected 
by merely remanding the case for resentence, since the judgment 
for other errors must be reversed. 

The judgment is reversed, and the cause is remanded for a new 
trial. 

Reversed and remanded. 

SMYTH, Chief Justice (dissenting). The court told the jury that 
the statute under which the indictment was found is satisfied if the 
property "had any value at the time it was hypothecated." To this 
no exception was taken. The défendant acquiesced in it as a cor- 
rect statement of the law. True, he assumed that the court had 
charged "that it is unnecessary to prove market value, or any value," 
and saved an exception to the alleged charge; but the court had not 
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so charged, and it said so at the time in the présence of the jury. 
This is its language : 

"I made no sueh statement as that. I said that tlio market value ueed not 
be proven, but the value must be proven." 

It is said by my Associates that — 

"The duty is not imposed upon the défendant to * * * earefully steer 
the court clear of eiTor to his certain conviction." 

No; but the law imposes on him the duty of clearly stating his 
exception to every action of the court upon which he expects to 
predicate error in the court of review — or at least the Suprême Court 
of the United States has definitely said so. In Allis v. United States, 
155 U. S. 117, 122, 15 Sup. Ct. 36, 38 (39 L. Ed. 91), a criminal 
case in which the défendant had been sentenced to five years in the 
penitentiary, the court declared that — 

"A party mu.st make every reasonable effort to secnre from the trial court 
correct riilings, or sueh at least as are satisfactory lo him, before he will be 
permitted to ask any review by the appellate tribunal; and to that end he 
must be distinct and spécifie lu his objections and ex('eptions.'' (Itallcs mine.) 

In deciding this the court did not seem to think that it vvas putting 
forward "new or advanced thought." It was announcing a well- 
settled principle of procédure. See, also, Queenan v. Oklahoma, 190 
U. S. 548, 23 Sup. Ct. 762, 47 L. Ed. 1175; Budd v. United States, 
48 App. D. C. 332, 334, and cases there cited. 

But even if an exception had been reserved to the instruction it 
would hâve made no différence, because the instruction did not préju- 
dice the défendant. By it the court told the jury, as we hâve just 
seen, that the statute was satisfied if the property "had any value at 
the time it was hypothecated." How did that injure défendant? 
Plainly, it was necessary under the statute for the jury to find that 
the stock had value. But the argument seems to be that défendant 
was entitled to hâve the jury told that they must find whether or not 
the stock was worth more than $35. Supposing they had been; is 
it within the range of possibilities that they would hâve found that 
it was not worth more, in view of their verdict that it was worth the 
amount charged in the indictment, namely, $4,000? I think not. If 
sueh an instruction had been given, the verdict would hâve been 
just the same. Why should it hâve been otherwise? Therefore ap- 
pellant was not prejudiced. 

But was there any évidence that the property was worth more than 
$35? The défendant was charged with embezzling 20 shares of stock, 
of the value of $4,000, and the jury found him guilty as charged. My 
Associates say that there was no évidence of the market or actual 
value of the stock; in other words, that there was no évidence that 
the stock had any value. 

The stock belonged to one Helmus and his mother. He delivered 
it to Henry to be sold for the owner's benefit. At the time of the 
delivery he said to Henry that he wanted a quick sale at $210 a 
share, but was willing to take $208 if necessary. Henry "said he 
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thought he could make it." Helmus further said that lie had been se- 
curing dividends on the stock "about four times a year." Wolfe, 
cashier of the bank which made the loan of $4,000 to Henry at the 
tirae he is charged with embezzling the stock, said that Henry asked 
"the bank for a loan of $4,000 on 20 shares of Mergenthaler stock, 
and I approved the loan." Is not this évidence that the stock was 
worth more than $35 ? 

Eut that is not ail. Henry's bank was financially embarrassed at 
the time, and Wolfe knew it. He testiiîed that he called on Henry 
at his place of business and talked over with him "the condition of 
Lewis Johnson & Co., as to the amount due our bank." The fact that 
he thought it necessary to go to Henry's office to talk over the con- 
dition of the account suggests that lie regarded the necessity for set- 
tlement as urgent. He further said, at "that time the aggregate loans 
of Lewis Johnson & Co. with us were $73,000, or probably more"; 
that his bank carried an overdraft of theirs in the suni of $5,000 
for "about a month and a half"; that he had talked "to Mr. Henry 
several times" about taking it up. At the time the $4,000 loan was 
made on the stock, Henry told the witness that "he was goiiig to give 
a check to the Riggs Na^tional liank for $4,000, and I [Wolfe] told 
the Riggs National Bank that if such a check was drawn on us it 
would be paid." This discloses that the Riggs Bank lacked confidence 
in the financial stability of Henry's institution, and that Wolfe knew 
it. Yet he loaned Henry, who was already indebted to his bank for 
over $75,000, and had there an overdraft for $5,000 for more than a 
month and a half, $4,000. Can it be reasonably said, in the face of 
this testimony, that the loan was not made on the stock, but on the 
financial worth of Henry? Wolfe himself says that Henry asked 
for the loan on the stock. 

Hère, then, we hâve the positive testimony of the lender that the 
loan was made on the stock, and, since it was, is not that évidence 
that he regarded the stock as worth more than $35 ? He was com- 
pétent to testify touching its value. If he had said that it was worth 
more, no one, I assume, would urge that there was no évidence of 
value; but his conduct in making the loan indicated as clearly as 
his words could hâve done that in his opinion the stock was worth 
more than that. There is, then, abundant évidence to sustain the 
verdict of the jury on the question of value. 

The majority say that whether or not the request for the instruction 
set out in tlieir opinion was correct, it was sufficient to call the court's 
attention to the subject, and thereupon it became the court's duty to 
frame and give a proper instruction. We bave said at least tvvice 
within the last two years that — 

"To predlcate error on the refusai of tlie coiu't to srant a requosled iu- 
sti'iielio]!, tlie j'eijue.st must be eori-ect in point of luw und iLiiplieal)le to tlio 
facts of tlie case." 

See Jackson v. United States, 48 App. D. C. 272, 275, and déci- 
sions referf"d to there, 
203 J'.— .'iO 
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We have also ruled in the same case, where the défendant was sen- 
tenced to 25 years in the penitentiary, that "it was no part of the court's 
duty to recast" an erroneous request for an instruction, and cited 
Catts V. Phalen, 2 How. 376, 11 h. Ed. 306, Haffin v. Mason, 15 
Wall. 674, 21 L. Ed. 196, Rosenbaum v. Weeden, 18 Grat. (Va.) 785, 
799, 98 Am. Dec. 737, Robinson v. Parker, 11 App. D. C. 132, and 
Capital Traction Co. v. Copland, 47 App. D. C. 152, 161. 

Furthermore, there was no contention by the défendant in the court 
below that the jury should find whether or not the stock was worth 
more than $35. He sought no instruction to that effect. His nearest 
approach to it was in the request set out by the majority, but that 
required the jury "to détermine the value of the certificates" ; that is, 
whether they were worth $33, $100, $4,000, or some other spécifie 
sum. But the statute did not require that. It was not necessary for 
the jury to go farther than to find whether or not the stock was worth 
more than $35. If worth more, the punishment would be one thing; 
if not worth more, it would be another. In no proper way did de- 
fendant bring section 851a to the attention of the lower court. In 
fact, it was suggested at the bar by his counsel that the court en- 
tirely overlooked the existence of the section. None the less, he is 
permitted by the majority to predicate error upon the assumption that 
the court failed to charge the jury with respect to it. This is a novel 
departure in appellate practice, and is utterly out of harmony with 
the holding of the Suprême Court of the United States on the sub- 
ject. Allis V. United States ; Queenan v. Oklahoma, supra. 

I concède that the court is presumed to know the law, but what has 
that to do with the rule that he who desires to préserve the rulings of 
the court for review must bring sharply to the attention of the 
trial judge each point on which he relies, else he will not, save in 
the most exceptional circumstances, be entitled to have the rulings 
■considered by the supervising tribunal ? In the récent case of Guerini 
Stone Company v. Carlin Construction Company, 248 U. S". 334, 348, 
39 Sup. Ct. 102, 107 (63 h. Ed. 275), the Suprême Court of the 
United States said: 

"That an exception must be spécifie need not be emphasized," cltlng McDer- 
mott V. Severe, 202 U. S. 600, 610, 28 Sup. Ct. 709, 50 L. Ed. 1162; United 
States V. United States Fidellty Co., 236 U. S. 512, 529, 35 Sup. Ct. 298, 59 
U Ed. 696. 

And in a still more récent case, Donatto Fillippon v. Albion Vein 
Slate Company, 250 U. S. 76, 39 Sup. Ct. 435, 63 U Ed. 853, de- 
cided May 19, 1919, it observed, with regard to a contention made 
by one of the parties, that to yield to it — 

""would be to overlook the primary and essentlal function of an exception, 
which is to direct the mind of the trial judge to the point in which it is sup- 
posed that he has erred in law, so that he may reconsider it and change his 
ruling, if convinced of error, and that injustice and mistrials due to Inadver- 
tent errors may thus be obviated." 

In addition to the reason assigned by the Suprême Court in the 
case just cited, there is another: The trial justice is a busy person 
^uring the progress of a trial. He has little time for reflection, and 
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practîcally none for research. With contentious lawyers challenging 
nearly every step he takes, and harrowing him at every angle, it is a 
tribute to his leaming that he commits so few mistakes. It is settled 
law, as disclosed by the décisions just referred to, that he is entitled 
to fair treatment at the hands of counsel, and this can be accorded 
only by clearly stating each point upon which counsel relies, and then 
invoking the court's judgment upon it. A trial should be an open 
battle, where each contestant exposes to the court below ail the ar- 
rows which he intends to use. He should not be allowed to reserve 
some of them in his quiver until he appears in the court of review. 
If this is not the practice in our District, it is high time that it should 
become so. It would save many new trials, and greatly contribute to 
the speedy administration of justice and the prompt punishment of 
the guilty. 

Another matter worthy of comment: There are 117 assignments 
of error in this case. "This practice of unlimited assignments is a 
perversion of the rule, defeating ail its purposes, bewildering the coun- 
sel of the other side, and leaving the court to gather from a brief, 
often as prolix as the assignments of error, which of the latter are 
really relied on." Thus spoke the Suprême Court of the United 
States in Chesapeake & Delaware Canal Company v. United States^ 
250 U. S. 123, 39 Sup. Ct. 407, 63 L. Ed. 889, decided May 19, 1919. 
The record in the lower court teems with objections, most of which 
hâve no merit. The district attorney is charged with misconduct, and 
even the court itself is assailed, ail without the slightest basis in the 
record. Of course it is the right, and the duty, of counsel to jealously 
guard the interests of his client; but he should do so according to 
correct practice. 

I concur in so much of the opinion of the majority as holds that 
the indictment charged but one offense; but this does not mean that 
there must be a new trial. The authorities are ample to the effect 
that in such a situation the court should send the case back for re- 
sentence upon the first count of the indictment. In re Cica, 18 N. 
M. 452, 137 Pac. 598, SI L. R. A. (N. S.) 373, and note referring 
to many décisions; also, United States v. Pridgeon, 153 U» S. 48, 63, 
14 Sup. Ct. 746, 38 L. Ed. 631. 

For the reasons given, I dissent. 
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SEYMOUR V. MOLYNEUX. 

(Court of Appeals of District ol Columbia. Submitted Noveraber 10, 191i). 
Deci(le<l Junuary 5, 1020.) 

No. 1243. 

1. Patents <®=3loe(2) — Meaxing of counts in ixteki^-erence pkoceedixos. 

While a paity will not be peimitted to nurrow bis patent claims to suit 
a glveu situation, yet tbe luoaiiing givcu counts of an Interférence pro- 
ceediHK niiist be tliat disclo.sed in tlie spécification of the party first mailing 
tlie clalni. 

2. Patents <SS='112(1) — Court wixl reverse Patent Office findings when 

convisceu of eh.ror. 

Although tbe court is reluctant to disturb the findings of the l'agent 
Ottic:e In tecluiical cases, yet it is Its duty to do so wlien convinced that 
error luis occurred. 

3. Patents ■S=5l06(l) — Claims ïo sbwinq machine improvements not inter- 

FERING WITIl PBIOH l'ATENT. 

A junior party's claim for a sewing machine mechauism intended to 
cover seams, so as to eliminate ridges, held not to interfère with the 
senior party's devlce, by wtiich he automatically lapped pièces of goods 
being stitched. 

Appeal from the Patent Office. 

Interférence proceedings in the Patent Office between George E. 
Molyneux and Dudley S. Seymour. From a décision for the senior 
party, Seymour appeals. Reversed, and priority awarded Seymour. 

C. L. Sturtevant and E. G. Mason, both of Washington, D. C, for 
appellant. 

John F. Heine, of EHzabeth, N. J. (Henry J. Miller, of Elizabeth, 
N. J., on the brief), for appellee. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office in an interférence proceeding awarding priority to the senior 
party; the contention of the junior party being that his adversary has 
no right to make the claim. 

As originally declared the interférence contained a single count, 
which had been fonnulated by the Primary Examiner and suggested 
to the parties. The déclaration of the interférence having given each 
party access to the other's application, Molyneux presented an amend- 
ment containing -six claims, which, as he represented to the Patent 
Office, embodied "the substance of allowed claims 14, 15, 16, and 17 
of the Seymour application." Seymour rested his case upon the con- 
tention that Molyneux had no right to make au}^ of the seven claims 
of the interférence. A pro forma décision upon the record for the 
senior party vvas rendered by the Examiner of Interférences. The 
Board of Examiners in Chief sustained Seymour's contention as to 
ail save count 5, and their décision was affirmed by an Assistant Com- 
missioner. Count 5, the single count of this issue, reads as foUows : 

<g:::3For other cases see same topic & KBY-NUMBBIl in aU Key-Numbered Digosts & Indexa» 
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"5. A foodlns incehanisin iucluding, in coml)inatiou, a ffcdiug bar, two feed- 
Ing eleiiu'iits ariîuiged side by slde and sustalned by said foed l>ar for latéral 
movenients i-elatlvely to sald feod bar, <i;uideway supportins moans, guideways 
l)ivotally inminted on sald su])|)orting means and co-oporatiuf; with tho resiiec- 
live feeding cléments for contr(dling the latéral niiovenients tliere()f as the feed 
bar moves back and fortli, and nieans wliereby Maid gnideways niay be ad- 
justed angnlarly abont their respective pivots to vary tbo amplitude of latéral 
moxement of tbe feedinir éléments." 

The invention, according to Seymour's spécification, "relates to new 
and useful improvements in sewing machines, and more particularly 
to a sevving machine having mechanism for covering previously joined 
edges of fabric sections." In the subjoined iUnstrative drawing en- 
titled "Seymour," the two pièces of fabric in Fig. 1, represented by the 
letters a and b, hâve been stitched together in another machine at c. 
J'îefore being fed to the Seymour machine the fabric sections are open- 
ed ont, as in Fig. 2, the resuit being a slight ridge at c. Seymour's 
mechanism was designed and intended to cover the seam at c, in Fig. 
2, in such a way as to resuit in the entirely flat seam shown in Fig. 3. 
He says in bis spécification that the object of his invention is to 
"provide mechanism for exerting a strain on the fabric sections prior 
to, or as they are being covered by tbe stitch-forming mechanism, so 
that the seam will be substantially flat," and to effectuate this he pro- 
vides a mechanism "wherein feed dogs engage the respective fabric 
sections in advance of the stitching mechanism, and said feed dogs 
are moved away from each other as well as in the direction of feed 
for exerting a strain on the joined edges as they are being covered 
by the stitch-forming mechanism." The path of the feed dogs is 
capable of accurate adjustment ; in other words, the strain on the 
fabric may be precisely regulated. 

We do not deem it necessary to enter upon a technical examination 
of Seymour's mechanism. We bave stated its function, and it is 
enough to say that the machine is fully capable of performing its in- 
tended function, namely to cover 
previously joined edges of fabric 
sections, so that the seam, when Ser// 

completed, is substantially flat. '^ 

Let us now turn for a moment to 
the Molyneux device. That, too, ■^'f-'- a 

relates to a sewing machine, but f "^ S )' ^ 

Molyneux says the object of his in- a. 

vention is "to automatically lap two 
pièces of goods being stitched" ; in 

other words, automatically lap and -^<y-2.- ^ ■^ ^ 

stitch two pièces of goods, as illus- '^ " — '^ '' — 

trated below in the drawing entitled 
"Molyneux." The letters a and h 

in Fig. 1 represent the two pièces of ^ 

goods to be lapped and stitched by -'^^•'^■ 
the machine, and Fig. 2 the com- ' 

pleted work. 
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Molyneux points out in his spec- 

jMolr/neu/X ification that a greater overlap than 

is nonnally provided may be obtain- 

J^'^.i. 0. TTi. "b ed by the pressing of a treadle by 

' " r ■ -^"" ■ the operator. 

[1-3] It thus will be seen that the 
parties were concerned with entire- 
ly différent problems, and the count 
^^cf 2 , ^ ^ p£ ^j^g issue, having originated with 

^" — J^T ~~ ' Seymour, must receive an interprè- 

te? tation consistent with his spécifica- 

tion. While we many times hâve 
ruled that a party will not be permitted to narrow his claims to suit 
the exigencies of a given situation, it is equally well settled that the 
meaning given to the counts of an interférence must be that disclosed 
in the spécification of the party first to make the claim. Funk v. 
Whitely, 25 App. D. C. 313 ; Podlesak v. Mcinnerney, 26 App. D. C 
399 ; Viele v. Cummings, 30 App. D. C. 455. The patent law contem- 
plâtes an interférence in fact rather than in mère words, and unless 
such an interférence really exista it is a hardship and an injustice to 
permit an earlier applicant to go out of the Patent Office with a domi- 
nating claim. The court always is reluctant in technical cases to dis- 
turb the findings of the Patent Office, but when convinced that an 
error has been made it is our duty to do so. Arbetter v. Lewis, 34 
App. D. C. 491. 

We are convinced in the présent case that this claim, when inter- 
preted in the light of the application in which it originated, is not 
readable upon the Molyneux structure ; in other words, that there are 
two distinct inventions, and that neither party should be given a claim 
that would dominate the other. In the Seymour structure, as already 
noted, the guideways are susceptible of very précise adjustment. 
This obviously was necessary to accomplish the resuit desired. One- 
limitation of the claim of the issue is that the guideways are suscep- 
tible of being "adjusted angularly about their respective pivots." 
Molyneux contended, and the Patent Office ruled, that the manually 
operated treadle disclosed by Molyneux satisfied this limitation. We 
are unable to accept that finding. We think the term "adjusted," as- 
hère used, has a much more précise signification. Webster says that 
to adjust is "to fit, or make exact." In Seymour's machine précise ad- 
justment not only was necessary but provided. In the Molyneux 
structure précise adjustment was unnecessary and unprovided. Cer- 
tainly it may not be doubted that it would be impossible to achieve the- 
same resuit with the manually operated treadle of Molyneux that may 
be produced by the mechanically operated device of Seymour. Having 
in mind that the problems confronting the two inventors were entirely 
différent and that the machines designed for the solution of those 
problems also were entirely différent, we are convinced that only by 
giving to the count of the issue a forced construction, out of harmony 
with the Seymour construction in which it originated, can it be read 
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upon the Molyneux device; in other words, we are convinced that 
Molyneux has no right to make this claim. 

It results that the décision must be reversed and priority awarded 
Seymour. 

Reversed. 



SEYMOUR V. MOLYNEUX. 

(Court of Appeals of District of Columbia. Submitted November 11, 1919. 
Decided January 5, 1920.) 

No. 1244. 

Patents <S=l(Ki(l) — Claims for sbwing machine impeovements intekfeeb 

ONLY IN PART. 

A junior party's sewiug machine mechanlsm, for coverlng seams, so as 
to eliminate ridges, did not interfère with the senior party's device de- 
signed to overcome the tendency of certain goods to draw or puclver, 
except as to two claims, in vvhich the mechanlsm operated simllarly. 

Appeal from the Patent Office. 

Interférence proceeding in the Patent Office between George E. 
Molyneux and Dudley S. Seymour. From a décision awarding prior- 
ity, Seymour appeals. Reversed in part, and affirmed in part. 

C. L. Sturtevant and E. G. Mason, both of Washington, D. C, for 
appellant. 

John F. Heine, of Elizabeth, N. J. (Henry J. Miller, of Elizabeth, 
N. ]., on the brief), for appellee. 

ROBB, Associate Justice. This appeal is from a Patent Office dé- 
cision awarding priority on the record to the senior party Molyneux. 
Seymour's application in this case is the same as that involved in 

Seymour v. Molyneux, 263 Fed. 468, 49 App. D. C. ; but there 

is involved a différent application of Molyneux. The issue is express- 
ed in 11 counts, of which counts 1, 5, and 8 are illustrative : 

"1. The comblnatlon of stiteh-fomilng mechanism and four-motion feeding 
mechanlsm, Including a main feed dog ifor engaging the stltched seam In rear 
ofthe stitch-fomilng mechanism, auxillary feed dogs for engaging the fabric 
In advance of the stltch-formlng mechanlsm, and means for moving sald 
auxillary feed dogs away from each other whlle in engagement with tlie 
fabric." 

"5. A feeding mechanlsm for cyllnder bed sewing machines, including, in 
combination, a feed bar having a forwardly extending free end portion, two 
forwardly extendlng arms each carrled by and movably connected at its l'ear 
■end to the free end ix>rtion of the feed bar, feeding teeth carried by sald arms, 
and means for moving said anng In opposite directions during the feeding 
niovements of the feed bar for causlng said feeding teeth to stretch the fabric." 

"8. In a sevping machine, the combination with stitch-forming mechanism 
including a pair of needle and coverlng thread handling means co-operating 
therewith to form seam-covering stltches, of means in advance of the needles 
for stretching and flattening a previously seamed fabric transversely of the 

,<Ê=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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liiie of seain and iimliitiiining it stivtclied wliile the pruviously foi'iiied seam 
is being covered by said stiteli-foniiing meehanism." 



Seu/notw 




As in the prior case, the claims of this interférence were added 
by amendments to the Molyneux application after the Seymour ap- 
plication had been inspected by Molyneux, and they "enibody the 
substance of" claims in the Seymour application. The attached 
drawing, entitled "Seymour," illustrâtes the opération of his divice: 

In the Seymour device the main feed 
dog opérâtes upon the fabric in the 
rear of the needles, while the two aux- 
iliary feed dogs lUJ and 37, shown in 
Fig. 3 of the drawing herein inserted, 
engage the fabric in advance of the 
needles. The stroke of thèse auxiliary 
feed dogs is a stitch length and has an 
outward motion, so that when the 
fabric is presented to the needles it is 
stretched flat. This is what Seymour 
intended to accompli sh, and what in 
fact he did accomplish. Molyneux, ac- 
cording to his spécification, was con- 
cerned with overcoming the tendency 
of light and elastic goods to "draw or pucker" when being covered, 
and hence his machine was designed to operate, and does operate, quite 
differently f roni that of Seymour, as illustrated in the drawing below : 

It will be observed that in the Moly- 
neux machine the feed dogs operate 
almost, if not entirely, in the rear of 
the needles. The Examiners in Chief 
recognized that only a limited pumber 
of feed dog teeth engage the fabric in 
advance of the stitch-forming meeh- 
anism, and the Assistant Commission- 
er was of the view that only a "small 
part" of the feed dogs "work in ad- 
vance of the needles." In the Sey- 
mour device it was essential that the 
auxiliary feed dogs should hâve performed their entire function before 
the covering stitch was made ; in other words, it was essential that at 
the moment when the seam was being covered the auxiliary feed dogs 
should hold the fabric in a stretched and flat position. It was not to 
prevent a "dravi' or pucker," but to eliminate a ridge, where two fabrics 
previously had been stitched together, that Seymour devised and con- 
structed his machine. The importance of this distinction becomes ap- 
parent when an examination is made of the two drawings hereinbefore 
inserted and of the phraseology of the claims. In ail save claims 5 
and 6 is a limitation that the auxiliary feed dogs shall engage the 
fabric "in advance of the stitch-forming meehanism." The reason for 
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this limitation, which was essential, rather than arbitrary or accidentai, 
wc already hâve stated. 

We think it obvions that, even though one or two of the Molyneux 
feed dog tecth engage the fabric at the instant the covering stitch is 
formed, it is a physical impossibility to accomplish through that engage- 
ment what Seymour's machine was designed to accom|)lish and does ac- 
complish, nameh', the flattening out and élimination of a ridge. To 
conclude othcrwise would be to shut our eyes to the obvions. The 
Molyneux device, however, does accomplish the residt intended by 
him, for bis dogs are so arranged as to hold the fabric during and 
after the formation of the stitch in such a position that the fabric will 
not be drawn up by the action of the threads. Giving the claims men- 
tioned the signification to which they are entitled in the Seymour 
application, where they originated, they are not readable upon the 
Molyneux machine. 

Claims 5 and 6 do not contain the limitation that the auxiliary feed 
dogs must engage the fabric in advance of the stitch-forming mech- 
anism. It is earnestly contended by Seymour that the Molyneux de- 
vice contains no auxiliary feed dogs in the sensé in which that term 
is used by Seymour. While that question is not free from doubt, we 
are inclined to accept the finding of the Patent Office, which results 
in an affirmance of the décision as to claims 5 and 6. 

The décision is reversed as to claims 1, 2, 3, 4, 7, 8, 9, 10, and 11, 
and afifîrmed as to claims 5 and 6. 

Reversed in part, and affirmed in part. 
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DICKINSON V. SWINEHART. 

(Court of Appeals of District of Coluinbia Subuiitted January 13, 1920.. 
Decirled Febrnary 2, 1920.) 

No. 1275. 

1. Patents <@=>91(1) — Junior party has bubden of proof in interférence 

proceeding. 

In a patent interférence proceeding, the junior party has the burden of 
proof. 

2. Patents iS=>90(3)' — Only reasonable diligence requibed bbtween Di.g- 

CLOSUBE AND FILING APPLICATION. 

Tlie diligence requlred of an inventor between the date of dlsclosing his^ 
invention and flling an application for patent ueed not be extra ordlnary, 
but only reasonable under ail the eircumstances, Inoluding the health, 
means, etc., of the inventer. 

3. Patents <g=91(4) — Junior party in interbisbence proceeding was dili- 

gent IN FILING application. 

A junior party in a patent interférence proceeding, filing his application 
for making a pneumatie tire fabric some 2% years after disclosing hi& 
invention, held to hâve acted with reasonable diligence, in view of évi- 
dence showing he was absent for some time from the place at wliich his- 
draftsnien wero worklng, that lie had kept in communication with them, 
and had frequently consulted an experienced tire constructor, etc. 

Appeal from Décision of the Assistant Commissioner of Patents.. 

Interférence proceeding in the Patent Office between James A. 
Swinehart and Fredrick S. Dickinson. From a décision awarding, 
priority to the senior party, Dickinson appeals. Reversed, and priority 
awarded Dickinson. 

J. R. Littell, of New York City, and J. C. Dowell, of Washington, D., 
C, for appellant. 

SMYTH, Chief Justice. Dickinson appeals from a décision of the 
Patent Office awarding priority to Swinehart for a method of making 
a cord fabric or fabric carcass which forms the foundation of a pneu- 
matie tire. There are seven claims involved, of which Claim 1 is il- 
lustrative. It is as f ollows : 

"l. The method of making a tire skeleton, which comprises winding cord 
splrally around a support to produce a fabrio web, and thereafter shiftlng 
said cord to change the angle of the cord éléments relative to tlie sides of said 
fabric web." 

[1] Swinehart fîled his application on December 16, 1914, and Dick- 
inson on February 26, 1915. Therefore the onus of proof is on Dick- 
inson. The Examiner of Interférences found in favor of Dickinson, 
but he was reversed by the Board of Examiners, whose décision was 
affirmed by the First Assistant Commissioner. 

The record establishes that Dickinson conceived the invention in Au- 
gust, 1912, and disclosed it in the foUowing November. Immediately 
after the disclosure, he caused a draftsman to commence work on 
drawings for a machine for manufacturing a tire skeleton according to 
the method of the issue. This work was continued until March, 1913, 
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when it was turned over to another draftsman. Dickinson, by reason 
of his brother's illness, was required to be absent from New York, 
where the work was being carried on, for a considérable period in 
1913, and during the month of January, 1914; but while he was away 
his draftsman was at work under his directions communicated by let- 
ter. In June of the latter year, Dickinson had, according to his own 
testimony, supported by that of three witnesses, completed a model 
apparatus by which a complète fabric carcass could be made, and he 
also constructed on the model such a carcass by pursuing the method 
of the issue ; but the Board and the Assistant Commissioner thought 
that he should hâve gone further, and shown that the cords as laid 
up by him on the model could be embodied into a fabric tire without 
further invention, and that, since he had failed to do this, he was not 
entitled to bave the work done in June considered as a réduction to 
practice. 

The Examiner of Interférences, on the other hand, was of the opin- 
ion that the counts oi the issue did not require him to do more than 
he had accomplished. We doubt this. He was required to produce 
a "tire skeleton" or carcass. Unless the skeleton constructed by him 
could be used in making a tire, it would not meet the issue, since it 
would not be a "tire skeleton." But, as we view the case, this is im- 
material. 

[2] Dickinson, as we bave said, was the fîrst to conceive and to 
disclose the invention. This is clearly established. Was he diligent 
between the disclosure and the date on which he filed his application ? 
The diligence required is not extraordinary. It needs to be only rea- 
sonable under the circumstances of the case; nor does it "involve un- 
Interrupted effort nor the concentration" of ail the applicant's énergies 
upon the single enterprise. "The health, the means, the liberty of the 
inventer * * * ^^.q proper subjects for considération" in deter- 
mining the question. 1 Robinson on Patents, § 387; Walker on Pa- 
tents (5th Ed.) § 91 ; Courson v. O'Conner, 227 Fed. 890, 894, 142 C. 
•C. A. 414. 

[3] From Dickinson's return to New York after the January, 1914, 
absence, he was continuously at work until he filed his application in 
the Patent Office, February 26, 1915. This is made clear by his own 
testimony and that of his witnesses. And the Board of Examiners 
found "that the proofs of his activity during that period are fairly sat- 
isfactory." Serions fault, however, is found with the évidence cover- 
ing the time between his disclosure in November and his return to 
New York in 1914. 

We bave already called attention to the work done anterior to 
March, 1913, when he employed a new draftsman, one Hawkins. In 
addition, it should be stated that at the time of the disclosure he made 
arrangements with Block to supply finances for the development of his 
ideas and the manufacture of a model embodying them. Hawkins 
says that Dickinson endeavored to hâve him corne to Indiana to carry 
on the work with him there, but that he had transactions in New York 
from which he could not separate himself ; that he was in continuons 
communication with Dickinson during his absence, concerning dif- 
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ferent phases of the work, and that the work on the machine dravvings 
was carried on "without interruption during his [Dickinson's] ab- 
sence." Mansuy, an experienced tire constructor, corroborâtes Dickin- 
son and Hawkins in many important respects. He says that between 
August, 1912, and the time he was testifying, Dickinson called on him 
frequently and thoroughly discussed with him the construction of the 
macliine and the drawings therefor. 

Tlie First Assistant Commissioner criticises this testimony on the 
ground that it is too gênerai, and adds that in his view the drawings 
introduced in évidence did not indicate that any such period of time 
as the witnesses said was necessary for their préparation. Perhaps 
not, but the drawings in évidence were not the only ones upon which 
work had been done. Dickinson testified that "many of the study 
drawings were destroyed with intent, and many of the assembly and 
détail drawings were ruined by the overturning of a vessel of some 
kind containing acid. * * * " 

Ail the witnesses testifying to what Dickinson did were intelligent 
men, familiar with the subject about which they testified, and, with the 
exception of Dickinson, were disinterested. If we helleve them, and 
there is no reason why we should not, we must conclude that during 
the period in question work on the machine drawings was carried 
on, in the langnage of Hawkins, "without interruption." Of course, 
it may be that the drawings could bave been made in a shorter 
time, and that every moment of the inventor's time was not given 
to their préparation or work in connection therewith ; but this was 
not necessary. "The law," says Judge Drummond, "looks with in- 
dulgence upon the delays which arise from the circumstances of 
the parties who may make an invention, and it is only when the in- 
vention is intentionally abandoned or neglected that the law déclares 
they shall not be protected in their invention." Savles v. Chicago & N. 
W. R. R. Co., 1 Bissell, 468, Fed. Cas. No. 12,414. There is nothing 
hère to indicate intentional abandonment or neglect. Everything points 
to the contrary. 

Swinehart does not claim conception and disclosure prior to Feb- 
ruary, 1913, and, according to his own testimony, did not make a 
frame on which to wind the cord in f orming the carcass by the method 
called for by the issue which he "considered ]>racticar' until February, 
1915. In view of this, the earliest date which can be given to him for 
réduction to practice is his filing date, December 16, 1914. Dickinson 
having conceived and disclosed the invention in 1912, several months 
before him, and having beea reasonably diligent from that time down 
to the filing of his application, he is entitled to priority over Swinehart. 

The décision of the Patent Office is therefore reversed, and priority 
is awarded to Fredrick S. Dickinson. 

Reversed. 
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WHITING V. UXITED STATES. 

(Court of Appeals of District of Columljia. Submitted Jaimary 6, 1920. 
Deeldcd Fel)riiary 2, 1020.) 

No. 8;i08. 

1. Criminal law "©=3814 (3) — Insthuctio.x reoarding tacts in other case» 

EKIîOKEOUS. 

In a linjsecution for violatiug tlio Keed Amendment, as extended to 
aijply to tlu! District of Columbia (Coiup. St. Ami. Sui)p. 1!)19, §§ >^ïo"Ja, 
10:!.S7a-10;i87c, 1038700), l»y IjringiiiR liito tlie District whisliy in lialf-plnt 
l)ottlos, au instruction that in practically ail bootlpfjging cases trietl in 
that court tlie wliisky was t'ound in iiair-r)int Ijottles, and that tlie jurj' 
nilslit tak'e such fact into considérai iou iu deternilning the iireseut case, 
was pi'ejudiciai error, whcre there was no évidence regardiiig ti)e faets 
sliown in otlier cases. 

2. Intoxicating liquors <g=>138 — Keed Amekdmknt not vioeated by tkaks- 

PORTING INTOXICASTS THROUGIl DISTRICT. 

Ttie Reed Amendment as extended to applv to tlie District of Columbia 
(Comp. St. Ann. Supp. 1919, §§ 8739a, 10387a-10387c, 10387ee), is not vl- 
olated by a person transporting wliisliy from Baltimore, through the Dis- 
trict, to his home in A'irginia, for liis Personal use. 

In Error to the Police Court of the District of Columbia. 

Orion T. Whiting was convicted of bringing intoxicating liquors into 
the District in violation of the Reed Amendment, and brings error. 
Reversed, with directions to grant new trial. 

A. W. Scott and R. A. Hughes, both of Washington, D. C, for ap- 
pellant. 

J. E. Laskey, U. S. Atty., and Morgan H. Beach, Asst. U. S. Atty., 
both of Washington, D. C. 

SMYTH, Chief Justice. This case is hère on a writ of error to the 
Police Court. Whiting was convicted of violatiug the Act of Congress 
of March 3, 1917, known as the Reed Amendment (39 Stat. 1069, 40 
Stat. 1151), by bringing into the District of Columbia intoxicating 
liquors. Several errors are assigned by him, but we pass upon only 
one. 

[ 1 ] The défendant contended that the liquor f ound in his possession 
was being transported by him through the District to his home in Vir- 
ginia for his Personal use. Upon this point the court instructed the 
jury as follows : 

"In this case there ia a large numiier of lialf-pint bottles of whisky, to wit, 
310, and it is not improper for me to call your attention to the fact tbat, In 
practically ail b(x>tlegging cases whicli corne into this court, tlie wliisky found 
in possession of tho défendants is in half-pint bottles, and It Is proper for you 
to talfe that fact into considération in determining whether this whisky was 
being brouglit iato the District for the i)urpose of being sold, or whetlier it was 
being carried into Virginia to the home of the défendant for his Personal use." 

There was no évidence whatever "that in practically ail bootlegging 
cases" which came before the court the whisky found in possession of 
the défendants was in half-pint bottles, yet the court instructed the 

iS=5For other cases see same topic Si KEY-NUMUBK ia ail Key-Numbered Digests & indexes 



478 2G3 FEDERAL REPOKTBE 

jury that such was a fact, and that it was proper for the jury to take 
"that fact into considération in determining" the case. This was prej- 
udicial error. 

[2] In passing, we may say that there is a question in our minds as 
to whether or not there was sufficient évidence that the District was 
the destination of the Hquor. Whiting testified that he was engaged in 
the express and hauHng business in Washington, and had been so en- 
gaged for the past 15 years; that he lived in Virginia, near Falls 
Church, and at the time of his arrest was taking the whisky from 
Baltimore, through the District, to his home, for his personal use. 
He was corroborated by two witnesses. If he told the truth, he had not 
violated the law under which he was being prosecuted. United States 
V. Gudger, 249 U. S. 373, 39 Sup. Ct. 323, 63 L. Ed. 653. The only 
thing relied upon by the government to overcome the testimony in 
his behalf was the fact that he at the time of his arrest was in the 
express business in Washington, and had in his possession a business 
card and a motor operator's permit, which recited that his résidence 
was in Washington. When the card was printed or the permit issued 
does not appear. Is this évidence enough to support a verdict that 
the destination of the liquor was not Virginia, but some point in the 
District of Columbia? While not deciding the matter, we think it 
proper to indicate our doubt concerning it. Even in liquor cases ver- 
dicts cannot be upheld unless there is some compétent évidence to sup- 
port them. 

The judgment is reversed, with directions to grant a new trial. 

Reversed. 



In re LOWI-m. 



(Court of Appeals of District of Columbia. Submitted January 15, 1920. 
Dedded February 2, 1920.) 

No. 1279. 

Patents (S=101 — Claims for locomotive stoker device not sufficient to 

AVOID anticipation. 

The rule that old parts may be so combined as to produce a patentable 
resuit held inapplical)le to claims for a locomotive stoker device reading' 
directly on prier références, except for the .statement that there were a 
plurality of conduits or conveyers to the tire box, but setting forth no 
spécifie construction of such conveyers. 

Appeal from Décision of the Assistant Commissioner of Patents. 
Patent application by Nathan M. Lower. From a décision rejecting 
certain claims, the appîicant appeals. Affirmed. 

Ty, K. Gillson and G. B. Gillson, both of Chicago, 111., for appellant. 
T. A. Hostetler, of Washington, D. C, for appellee. 

SMYTH, Chief Justice. The Patent Office rejected claims 1, 2, 14, 
and 15 of the appellant's application for a patent on a device relating 

<S=For otber cases see same topic & KBY-NUMBER iu aU Key-Numbered Dlgests & Indexes 
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to a locomotive stoker, on the ground that they :.ere anticipated by a 
number of références. Claims 1 and 15 are typical. They read: 

1. In a locomotive stoker, in combination, fuel transfer mechanism adapted 
to be located below the deck of a locomotive and its tender, a plurality of con- 
duits receivinff and leading upwardly from tbe transferring mechanism, and 
delivering independently to the lire box of the locomotive, and elevating meaus 
within each of sueh conduits. 

15. In a locomotive stoker, in combination, fuel transferring mechanism 
adapted to be located below the deck of a locomotive and its tender, a plurali- 
ty of elevating means reeeiving from the transferring mechanism and adapted 
to deliver fuel to the tire box of the locomotive. 

The structure covered by the appealed claims embraces a mechanism 
for transferring coal from a tender to a locomotive, and a plurality of 
devices for independently elevating the coal from the transfer mechan- 
ism to the fire box of the locomotive. The références chiefly relied upon 
are Brewster, 880,623, March 3, 1908; Fortune, 835,106, November 6, 
1906; Elvin, 1,058,356, April 8, 1913; and Street, 1,130,443, March 2, 
1915. The Board of Examiners, in refusing to allow the claims, said: 

"Olaim 1 reads diroctly upon the patent to Street or Elvin, except for the 
statement that there is a plurality of conduits reeeiving and leading upwardly 
from the transferring mechanism, etc. It sets forth no spécifie construction 
or arrangement of the parts and amounts to nothing more than the duplica- 
tion of the conveyers of the three références. The brief asserts that it is not 
clear how the conveyers of the références could be duplicated. As the claim 
calls for no spécifie construction of convoyer, the question is not whether the 
spécifie conveyers of thèse références could be duplicated, but whether it 
would be possible without invention to. provide a plurality of conveyers of 
any kind leading to separate openings in the lire box. We think there would 
be no difflculty in doing this, and do not consider that claim 1 sets forth any- 
thing which can be held patentable. The same treatment applies also to claims 
2, 14, and 15." 

For substantially the same reasons the Assistant Commissioner af- 
firmed the action of the board. We think he was right. 

It is undoubtedly true, as urged by the appellant, that old parts may 
be 30 combined as to produce a new and valuable resuit which would 
be patentable (Goss Printing Co. v. Scott, 108 Fed. 253, 47 C. C. A. 
302) ; but, for the reasons stated by the Patent Office tribunals, we do 
not think that the resuit obtained by the applicant comes within the 
purview of the rule. Nor is this case like In re Rowell, 48 App. D. 
C. 238, where it was shown that the différent inventions preceding 
Rowell's were failures and that he solved the prohlem which had puz- 
zled others. It was there asserted that certain références anterior to 
Rowell's conception taught him how to do the thing which he had ac- 
complished, but this court said it was strange that they were able to 
teach Rowell that which they failed to teach their own inventors. 
There is no analogy between the two cases. 

The décision of the Patent Office is affirmed. 

Aiïirmed. 
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WEGNKR V. BOBBITT. 



(Court of Appeals of District of Coluinbia. .Sul)mitted January 13, 1920. 
Decidod Febrimry 2, 1920.) 

No. 1271. 

Appeal and error <S=77.S(2) — Patknt appeal dismissed fob failtjre to file 

HEIEF. 

Uiider rule 8, § 4b, providing tliat an appeal ma.y be dismissed for l'all- 
ure to file a brief ^^■ithlIl tlie Mpecitied time, appellee's motlou to disiniss a 
I>atent appeal for appellaiit's fallure to file a bricf vvitliiii tlie exteiided 
time allowcd liim wlU be ,!,-raiited, especially whei'e tlie l'atcut Office 
trlbunals had united in holding against api)ellee on a question of fact. 

Appeal from Décision of the Commissioner of Patents. 

Interférence proceeding in the Patent Off-ice between Robert L. Bob- 
bitt and Frederick A. Wegner. From a décision awarding priority to 
lîobbitt, Wegner appeals. Appeal dismissed. 

Wm. F. Hall, of Washington, D. C, for appellant. 
Bruce S. Elliott, of St. Louis, Mo., for appellee. 

SMYTPI, Chief Justice. Wegner appeals from a décision of the 
Commissioner of Patents, awarding priority to Bobbitt in an inter- 
férence relating to a dust collector. On December 28, 1918, the rec- 
ord on appeal was filed in this court, and was printed March 1, 1919. 
Wegner's time for filing bis brief was, on his application, extended to 
September 1, 1919; but he failed to file one within the time allowed. 
The appeal was set for hearing on January 12th last, and due notice 
given to him of the fact. Fie has taken no action. 

Appellee moves to dismiss because no brief has been filed by Wegner. 
Rule 8, section 4b, of this court, says that for failure to file a brief 
within the specified time "the appeal may be dismissed." In consé- 
quence, we must sustain the motion. This we do with less reluctance 
than we would otherwise feel, since the three tribunals of the Patent 
Office unité in holding against Wegner on a question of fact. 

The appeal is dismissed. 

!g=3Por other cases see same topic & KBY-NtJMBBR in aU Key-Numbered Dlgests & Indexes 
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S.MYTIÏE V. IXIIABITAXTS OF XKW PUO\II)ENCE Tr., UNION 

COUXTY, N. J. 

IiMIABIÏAXTS OF NEW PROVIl )EXCE TP., UNION COUXTY, N. J., v. 

SilYTIIE. 

(Circuit Court of Appeîils, Tliird Circuit. Jliircli 9, 1920.) 

Nos. 2498, 2499. 

1. Municipal conpoRATioN-s <s=39.").TC'{) — I*lai.\tiff, kuing os bonds, must 

PROVB APP0INTME.\T OF COMMISSIOXKK.S AM) EXKCUTIOX OV BON'DS. 

In ail action on tov,-nsliip rallroad iiirt bonds issued under Act N. .T. 
Ajjril 9, 1.S68 (P. E. p. 915), by ono l'iainiins to l)e bona fldf! liolder, plaintiff 
nmst ])j-ove the due appointuient of ooinniissionors and the exécution l),v 
tlieiH of the ))onds. 

2. Evidence t£=>372(4)— Eoxds oveb 50 years old admissible as ancient doc- 

uments. 

Eonds inore tlian 50 yenrs old are admissible as ancient documents, 
\vlier(> tbo.v are on their face free froiu suspicion as to tlieir autlientlcity, 
corne f rom tbe proper source, and are accompanied b.y «orne corroboratinff 
évidence. 

3. Municipal corporations cg=3955(.'!) — Plaintiff, suing on bonds, need 

NOT SIIOW TUAT C0MMISSI0NERS QUALIFIKI) liY GIVINCl BOND. 

In an action on townsliip raiiroad aid bonds issu<'d under Act N. J. 
April 9, 18()S (P. E. p. 915), plaijitiff, claimlng to be a l)ona fide liolder, 
liavins provcd the due api)ointment of conirnissinuers and the exécution 
by tlieni of the bonds issued, need not prove that flie conunissioners ex- 
ecuted a bond to the towiiship for the failhful dischargo of tholr duties, as 
requii-ed by the statute. 

4. Evidence <Sx=>'572(4) — IlAilroad aid bonds admissible as ancient doou- 

MK.XTS. 

Township raiiroad aid bonds, executed about 50 years ago, were admis- 
sible in évidence as ancient documents, in connection vvith évidence of the 
preliminaries to their issue and tlieir certification and registratioii. 

5. Evidence ©==■197 — .Iury autiiorized to compare disputed signatures 

witii otiiers. 

l'nder Act Feb. 26, 1913 (Comp. Ht. § 1471), relative to tbe comparison 
of lia ndwri tins:, comparison by the .iury of the si.enatures of commission- 
ers to the townsliip raiiroad aid bonds sued on with tlielr signatures to 
their oaths of ortice vvas autborizcd. 

C. Evidence <®::^57() — Testimony give.n at former trial by vvitnesses since 
deceased is admissible. 

Ndtwitlistandins Rev. St. § 801 (Comp. St. § 14G8), providlng that the 
mode of proof in coinmon-law actions sUall te li.v oral testimony and ex- 
aminatlon of vvitnesses in open court, the testimony given by vvitnesses 
since deceased in another action betw(H'n sulislantlally the sanie parties 
and involving suhstniuially tbe same issue may l)e ])roved, \vhi>re such res- 
timony vvas giveu under oatb, with opportunity for cross-examination by 
the ])!irties agaiiist vvhom It is offered In the sul).se(iuent action. 

7. TowNs ®=:352('0) — ^BoNDs valid tiiougii sioned by only two of turee 

COMMISSIONEBS. 

Townshiti raiiroad aid bonds issued under Act N. J. April 9, 1808 (P. L, 
p. 915), were valid, though signed by but two of the three coiumissioners 
api>ointed for that purpose. 

ig;;=5For other cases see same topic &. KEY-NUMBBÏl in ail Key-Numbered Digests & Indexes 
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8. TowNS <©=»52(e) — Bonds valid thougii commissionees did not affix tiieir 

SIÇALS. 

■ Township railroad aid bonds issued under Act N. J. April 9, 1868 (P. L. 
p. 915), were valid, though tlie commissioners dld not affix thelr seals as 
required by tlie statute, where the townsMp liad no seal. 

9. Limitation of actions iS=34;(1) — Statute not applicable to action 

founbed on statute. 

A Statute of limitation, framed, as the New Jersey act is, after the Eng- 
lish Statute of 21 James I, does not apply to actions on a liabillty not 
created by the act of the parties, but by a positive provision of the statute. 

10. Limitation of actions ©=334(1) — Action on townskip bonds issued puk- 

SUANT to statute IS SUBJEOT TO STATUTE! OF LIMITATION. 

The New Jersey statute of limitations applies to township railroad aid 
bonds issued under Act N. J. April 9, 1SC8 (P. L. p. 915), as It is not the 
statute, but the act of the parties, which créâtes the liability. 

11. Limitation of actions <g=22(7) — Statuttî applicable to sealed instru- 
ments APPLIED to township BONDS, TIIOUGH SEALS WEEE OMITTED. 

Section 6 of the New Jersey statute of limitations, prescribing a limita- 
tion of 16 years for actions on any single or pénal bill for the payment of 
money only, construed by the state courts as covering actions on sealed 
instruments for the payment of money, applied to township railroad aid 
bonds issued under Act N. J. April 9, 1868 (P. L. p. 915), which provided 
that they should he issued by the c-ommissioner thereunder, under their 
hands and seals, though the seals were omltted. 

12. Municipal coepobations <S=>955(3) — Plaintut, suing on bonds, need 

NOT PROVEI TIIE AMOUNT PAID. 

Plaintiff, suiug on township bonds, having proved that he pald for the 
bonds, need not prove the amount paid to establish his bona fldes. 
18. Municipal cobpobations <S=>955(3) — Plaintiff presumed to hâve ac- 

QUIRED BONDS IN GOOD FAITII, BUT PBESUMPTION BEBUriABLE. 

A plaintiff, suing on township bonds, starts with a i>resumption that he 
acquired them in good falth, tliough he acquired them after maturity ; 
but the presumption is rebuttable. 

14. Municipal coepobations ©=941 — Puechasee of bonds succeeded to ti- 
tle of peedecebsor. 

A purchaser of township railroad aid bonds succeeds to whatever rights 
Ws predecessor in title had in them. 

15. TowNS <&=352 (8) — Bonds beae inteeest after maturity at specified batb 

WHERE they OONTAIN PROMISE TO PAY INTËBEST UNTIL PRINCIPAL IS PAID. 

Where township bonds provided for interest at a rate higher than the 
légal rate, but not usurious, until the principal sum should be i>aid, they 
bore interest after maturity at the stipulated rate. 

16. TowNS iS=>52(8) — Defaulted interest coupons on town bonds bear in- 

teeest AT LEGAL BATE, TIIOUGIl BONDS CCXTAIS PE0MISE TO PAY HIGHEE 
BATE. 

Though township bonds provided for the payment of interest at a rate 
higher than the légal rate until the principal sum should be paid, de- 
faulted interest coupons bore interest after maturity at the légal rate only. 

In Error to the District Court of the United States for the District 
of New Jersey; Thomas G. Haight and J. Warren Davis, Judges. 

Action by Roland M. Smythe against the Inhabitants of the Town- 
ship of New Providence in the County of Union and State of New 
Jersey. Judgment for plaintiff for an insufficient amount (253 Fed. 
824), and both parties bring error. Reversed. 

©::3For other cases see same topic & KBY-NUMBBR in ail Key-Numberea Digests & Indexes 
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McCarter & English, of Newark, N. J. (Conover English, of New- 
ark, N. J., of counsel), for plaintiff in error. 

CarroU Sprigg, of New York City, James R. Erwin, of Jersey City, 
N. J., and Albert Massey, of New York City, for défendant in error. 

Before BUFFINGTON and WOOLI.EY, Circuit Judges, and 
MORRIS, District Judge. 

WOOELEY, Circuit Judge. The facts which form tlie background 
of the matters hère assigned as error are briefly thèse : 

This suit was brought upon five bonds issued by the Township of 
New Providence pursuant to an Act of the Législature of the State 
of New Jersey entitled "An Act to authorize certain towns in the 
Counties of Somerset, Morris, Essex and Union to issue bonds, and 
take stock in the Passaic and Peapack Railway Company," approved 
April 9, 1868 (P. L. of N. J. 1868, page 915). This act is quoted in 
part and discussed in Bernards Township v. Stebbins, 109 U. S. 341, 
3 Sup. Ct. 252, 27 L. Ed. 956; Bernards Township v. Morrison, 133 
U. S. 523, 10 Sup. Ct. 333, 33 E. Ed. 766; Montclair v. Ramsdell, 
107 U. S. 147, 2 Sup. Ct. 391, 27 L. Ed. 431. 

In declaring on the bonds, the plaintitï pleaded the statute, and, in 
conformity with its requirements, averred the consent of taxpayers 
of the Township to the issue of bonds, evidenced by affidavits of the 
Township commissioners, and affidavit of the Township assessor that 
the assenting taxpayers constituted a majority of the landed property 
holders ; that the bonds were executed by two of the commissioners, 
but without seals ; that they were afterwards registered in the office 
of the County Clerk and certified by him ; that they were issued for 
public purposes ; and were bought by the plaintiff in the public market 
for a valuable considération. The défendant pleaded the gênerai is- 
sue, statute of limitations, and certain spécial pleas challenging the 
validity of the bond issue on grounds which will appear more par- 
ticularly in the considération of the matters assigned as error. 

Two of the five bonds were excluded from the évidence. The case 
was submitted to the jury on the remaining three bonds upon testi- 
mony for the plaintiff alone, the défendant having declined to intro- 
duce any testimony. The jury rendered a verdict for the plaintiff 
for the principal of the three bonds and interest; whereupon both 
parties sued ont the writs of error now under considération. 

As the bonds sued on purport to be obligations of the Township 
issued solely by authority of the cited statute, their validity dépends, 
of course, upon their issuance in conformity with its provisions. The 
many errors assigned are directed chiefly to the court's rulings on 
évidence tendered in proof of the validity of the bond issue. As thèse 
assignments are numerous, and do not always présent, when viewed 
alone, the real questions they raise, we shaîl discuss them by their 
subject matter, with référence to which they are quite capable of clas- 
sification. 

[ 1 ] Assuming for the présent that the plaintiff was a bona fide holder 
of the bonds, he was required, to entitle him prima facie to judgment, 
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to prove the due appointment of the commissioners and ihe exécution 
by them of the bonds. Montclair v. Ramsdell, 107 U. S. 147, 158, 2 
Sup. Ct. 391, 27 L. Ed. 431 ; Bernards Township v. Morrison, 133 U. 
S. 523, 527, 10 Sup. Ct. 333, 33 I.. Ed. 766. 

The First Question, therefore, is : 

Was there compétent proof of the due appointment of the commis- 
sioners ? 

[2J The plaintifï's évidence of the appointment of the commission- 
ers consisted of the application by the requisite number of freeholders 
for the order appointing the commissioners, produced from the of- 
fice of the County Clerk ; the appointment of the commissioners ; 
oaths of the commissioners ; and the written consent of the taxpayers 
of the Township to their appointment ; and the affidavit of the as- 
sessor that the taxpayers so consenting constiluted a majority of the 
taxpayers in the Township. The Township contends that thèse papers 
were improperly admitted in évidence because the signatures of the 
subscribing witnesses were not proved. They were admitted on the 
theory that they were ancient documents, and also on proof of the 
signature of the County Clerk to some or ail of thèse papers by re- 
ceiving in this trial the testimony of witnesses, since deceased, given 
at a former trial. 

The bonds were more than fifty years old. Instruments of the 
character of thèse form an exception to the gênerai rule requiring doc- 
uments to be authenticated hy the testimony of subscribing witnesses, 
and are provable as ancient docurhents. In suits on bonds of such 
antiquity, the subscribing witnesses are presumed to be dead and the 
rule is strong that such instruments prove themselves. There is, how- 
ever, an important qualification to the rule, which déclares that, in 
order that ancient documents may prove themselves, they must on 
their face be free from suspicion, they must come from the proper 
custody, and be accompanied by some corroborating évidence. 10 R. 
C. L. 1097, 1098. This suspicion does not mean suspicion of their 
validity ; it means suspicion as to their authenticity. The authenticity 
of the bonds being the sole question before the court on their tender 
as évidence, we are of opinion that the rule was fuUy met and that 
the bonds were properly admitted. 

[3] It is contended further that the commissioners were required 
by the statute to exécute a bond to the Township for the faithful dis- 
charge of their duties, that the exécution of such a bond is a prerequi- 
site to the valid appointment of the commissioners and to the validity 
of their subséquent acts, and that there was no évidence that the com- 
missioners ever executed such a bond. We do not think évidence 
of the exécution of a bond of tliis character is material to the plaintifï's 
right to recover on the bonds of the Township subsequently issued 
by the commissioners. A bond executed by them to insure the faith- 
ful performance of their duties was a matter between them and the 
Township. We are concerned hère not with their bond but with their 
acts, the pertinent one being the issuance of the bonds in suit, which 
show, by endorsement, that the conditions essential to their validity 
hâve been complied with. Having proved the due appointment of 
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the commissioners and the exécution by them, in fact, of the bonds, 
it is not necessary that the holder of the bonds 

"should, in the flrst instance, provc eithcr tliiit he paicl value, or tliat the 
eonditions ■prcUminnrii 1o the c-ren-ine hy the conniiisaioncrs of the authoiity 
confcrrcd hy the atatntc were, in fact. ])ei-fo™ic(l lK>fore tlio bonds were issned. 
Tlie one was pi-esiinied froni the possession of tlio bonds; and the otlier was 
establislied by tlie slatiite antliorizini? an issue of oonds, and liy proof of tbe 
due appointnient of tlie coinniissionei's, and tlieir exécution of tlie bonds, witli 
récitals of comiiliance with tho statute." Montclair v. Kamsdell, 107 V. S. 147, 
2 Sup. et. HOl, 27 L. Kd, 4'.',\: P.eniards Towuship v. Worrison, VXi V. ,S. 528, 
527, 10 S;ip. Ot. 'An?,, :V.', L. Ed. 7(!<i; l'.ernards Tuwnshi]) v. Stebbins, 100 U. S. 
."(41,' ,", Sup. et. 252, 27 Jj. Ed. 950; Xe«- l'rovideiice v. Halsey, 117 T'. S. ;'.80, 
Su]). et. 704, 29 L. IM. 904 ; Cotton v. >;<>w Providence, 47 N. J. Law, 401, 
2 Atl. 258 ; Mutual Life Co. v. Elizal)etli, 42 N. J. Law, 285. 

Second Question. 

Was there compétent proof of the exécution in fact of the bonds 
so as to sustain their. admission in évidence? 

This question involves several others, the first of which is: 

(1) Were the signatures to the bonds and their registration proved? 

The registration of the bonds cannot be seriously questioned. As 
to the signatures of the commissioners, the bonds purported to be sign- 
ed by two of the three commissioners in 1H6S. Both were dead at 
the time of trial. Their signatures were proven by the testimony of 
two vvitnesses given at a former trial and admitted by stenographer's 
notes at this trial, although, perhaps, it may be contended that this 
testimony related only to the signature of one commissioner. 

[4] Aside from this testimony, the âge of the bonds (having been 
executed about fifty years ago), the évidence of the preliminaries to 
their issue, their certification and registration, make them admissible 
in évidence as ancient documents. There is also évidence by one wit- 
ness that the bonds had been registered by him and that he had cer- 
tified the fact of their registration by endorsement on the bonds and 
recognized the signatures thereto. 

[5] In addition to this évidence, the signatures of the two commis- 
sioners appeared in their oaths of office admitted in évidence. Thèse 
exhibits, together with the bonds signed by the commissioners, were 
suhmitted to the jury and were before them for comparison. Such 
comparison is authorized by the Act of Congress, approved February 
26, 1913, 37 St. at Large, 683, c. 79, U. S. Comp. St. 1916, § 1471, p. 
2367, commented on in Maxey v. United States, 207 Fed. 327, 330, 
125 C, C. A. 77, which extends the rule of the common law in regard 
to the comparison of handwritings, Withaup v. United States, 127 
Fed. 530, 62 C. C. A. 328, and provides : 

"In any proceedins before a court or .ludicial oflicer of tlie t'nited .States 
where the gonuineness of th(! handwrlting of any pei'son niay be Involved, any 
admitted or proved liandwriting of such person shall be compétent évidence 
as a basis for comparison by witnesses, or by tbe jury, court, or otHcer cou- 
ducting such proceediiig, to prov(; or disprove such gonuineness." 

We regard the évidence offered as prima facie proof of the due 

exécution of the bonds by the commissioners purporting to sign them. 

[BJ (2j If the commissioners' signatures were proved, was it by 
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compétent évidence, the évidence offered and admitted being testimony 
given in the trial of another case hy witnesses who were dead at the 
time of this trial ? 

While we think the exécution of the bonds might hâve been proven 
by the bonds themselves as ancient documents, the signatures of the 
commissioners were further proven by admitting testimony given at 
a former trial brought to recover on the same bonds against the same 
défendant. This the défendant challenges under Section 861 of the Re- 
vised Statutes (Comp. St. §' 1468). This section reads: 

"The mode of proof in trial of actions at eonimon law shall be by oral tes- 
timony and examination of witnesses in open coirrt, exeept as lierelnafter pro- 
vided." 

The exceptions to the section refer to the taking of dépositions 
of living witnesses, a matter with which we are not concerned in this 
case. We do not find the cases cited on the taking of dépositions un- 
der the exceptions to the cited section applicable to the précise ques- 
tion in this case. We, therefore, lay them aside. 

There are two Unes of cases in which this statute has been construed 
with référence to admitting in évidence in a later trial testimony given 
in a former trial. One rule prevails in the Eighth Circuit and is stated 
in Sait Lake City v. Smith, 104 Fed. 457, 43 C. C. A. 637, and in Chica- 
go, M. & St. P. Ry. Co. V. Newsome, 174 Fed. 394, 98 C. C. A. 1. It 
is, briefly, as foUows : 

"Thèse various sections of the Acts of Congress provide a complète System 
for the practlce of the courts of the TJuited States in the procurement and ad- 
mission of the testimony of witnesses. In Section 861 they establish a gênerai 
rule, and in the subséquent sections to which référence has been made they 
specify every exception to it. Every case must, therefore, fall under the rule 
or under one of the exceptions. A glance at the sections which specify the ex- 
ceptions discloses the fact that the testimony of a witness at a former trial is 
not among the exceptions, and this case therefore necessarily falls under the 
express déclaration of Congress that the mode of proof in actions at common 
law shall be by oral testimony, and examination of witnesses in open court." 

The testimony of the absent witness was excluded. 

The other rule prevails in the Sixth Circuit and is stated with elabo- 
rate considération in Toledo Traction Co. v. Cameron, 137 Fed. 48, 69 
C. C. A. 28. In that case the testimony of a witness given at a former 
trial was preserved by sténographie notes and admitted in évidence at 
the later trial. The Circuit Court of Appeals for the Sixth Circuit, in 
construing Section 861, Revised Statutes, held that, in enacting that sec- 
tion, Congress had no thought of altering the rules of évidence which 
maintained at common law or of excluding their application by making 
certain exceptions with référence to the taking of dépositions. Quite 
contrary to the ruling of the Circuit Court of Appeals for the Eighth 
Circuit, the Circuit Court of Appeals for the Sixth Circuit construed 
Section 861 as not restricting the testimony literally to proof by oral 
testimony and examination of the witnesses in open court, but regarded 
that expression as a positive enactment of the rule of the common law, 
where évidence in one trial was admissible in another trial between 
the same parties, involving the same issues under certain circum- 
stances. 
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As thèse interprétations of Section 861 involving opposite rules 
were made in cases where the absent vvitnesses in question were alive 
and where their testimony could hâve heen obtained by resort to dép- 
ositions, under other sections of the statute, we do not feel called 
upon to distinguish the two cases or to foUow either rule, for the in- 
stant case and its applicable rule are distinguishable from those cited 
by tlie fact that hère the witnesses who testified in the former trial are 
not merely absent ; they are dead ; and their testimony, if procurable 
at ail, is to be had only from the niouths of witnesses who heard it 
at the former trial. 

From the cases collated in Toledo Traction Co. v. Cameron, supra, 
as well as from ail authorities which hâve been shown us and which 
we hâve found by our own research, it appears that testimony, given 
in a former civil action or at a former trial of the same action by a 
witness who bas since died, is admissible in a later action if between 
substantially the same parties and substantially the same issue is in- 
volved, on the theory that such testimony is, both at common law and 
by long usage in the courts of this country, regarded as one of the ex- 
ceptions to the gênerai rule against hearsay testimony. The require- 
ment of Section 861 of proof "by oral testimony and examination of 
the witnesses in open court" is satisfied by the présence at the later trial 
of a witness who heard (or stenographically reduced) the testimony of 
the witness since deceased; and if the witness since deceased gave his 
testimony at a former trial, under oath, and under cross examination 
or opportunity of cross examination by the party against whom it was 
ofifered at the later trial, the objection to the hearsay rule is overcome, 
and his testimony, if adequately preserved, is clearly admissible. To- 
ledo Traction Co. v. Cameron, 137 Fed. 48, 69 C. C. A. 28; Mattox v. 
United States, 156 U. S. 237, 241, 242, 15 Sup. Ct. 337, 39 L. Ed. 409; 
10 R. C. h. 966; 2 Jones on Evidence, §§ 336, 337. 

Applying this rule to the offer in this case, we find no error commit- 
ted by the trial court in admitting the testimony of deceased witnesses. 

(3) Can the admission in évidence of the bonds be sustained on the 
ground that they were ancient documents? 

We are of opinion that the bonds proved themselves as ancient docu- 
ments. 

[7] (4) Were the bonds, having been signed by only two of the three 
commissioners, valid? 

It is a fair construction of the statute that the bonds though signed 
by but two of the three commissioners are valid. Any doubt upon this 
question, however, is set at rest by the case of Cotton v. New Provi- 
dence, 47 N. J. Law, 401, 2 Atl. 253, where this provision of the stat- 
ute was construed. 

[8] (5) Were the bonds invalid because the commissioners did not 
affix their seals? 

This question was argued on demurrer before Thomas G. Haight, 
then district judge. The statute provides that the bonds should be is- 
sued by the commissioners under their "hands and seals, respectively." 
Under authority of Draper v. Springport, 104 U. S. 501, 26 L. Ed. 812, 
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Jtidge Haight lield that the substantial thing to be doue by the commis- 
sioners on behalf of the Township was to pledge the security of the 
Township in aid of the Railroad Company by issuing its bonds. "The 
technical form of the obhgations was a matter of form rather than of 
substance. The issue of bonds under seal, as contradistinguished 
from bonds and ol^b'gations without a seal, was merely a directory re- 
quirement. The Town, indeed, had no seal ; and the individual seals 
of the commissioners would hâve had no légal effîcacy, for the bonds 
were not their obligations, but the obligations of the Town ; and their 
seals could bave added nothing to the solemnity of the instruments." 
We are in full accord with this ruhng. Morrison v. Bernards Town- 
ship, 36 N. J. Lav/, 219: Bernards Township v. Morrison — Bernards 
Township V. Stebbins, 109 U. S. 341, 349, 350, 3 Sup. Ct. 252, 27 L. Ed. 
956. 

Third Question. 

' Was suit on the bonds barred by the Statute of Limitations? 
This involves two questions. The iirst is : 

(I) Was the action founded on tlie bonds or on the statute? 

[9, 10] The rule is settled that where a liability is created, not by 
the act of the parties but by positive provision of a statute, a Statute 
of Limitations, framed, as the New Jersey Act, after the Statute of 
21 James I, is not applicable. Angell on Limitations, §■ 80. This rule 
is not questioned, but the Township dénies its applicability to this case. 
The distinction between liability on the statute and liability on bonds 
issued under authority of a statute is clearly shown in Robertson v. 
Blaine County, 90 Fed. 63, 32 C. C. A. 512, 47 L. R. A. 459, and in 
Bullard v. Be'll, Fed. Cas. No. 2.121 ; Cowenhover v. Freeholders. 44 
N. J. Law, 232; Outwater v. Passaic, 51 N. J. Law, 345, 18 Atl. 164. 
Thèse are actions on liabilities fixed by statutes where the parties did 
nothing to create them. In I\Torrison v. Township of Bernards, 36 
N. J. Law, 219, it was held, that a suit may be maintained on bonds is- 
sued pursuant to the statute under considération, thus recognizing 
that it was the act of the parties which created the liability, not the 
statute, and that an action to enforce that liability is on the bonds, not 
on the statute. This view is, inferentiallv at least, supported by Ber- 
nards Township v. Morrison, 133 U. S. 523, 527, 10 Sup. Ct. 333, 33 
L. Ed. 766. 

[II] (2) Did the six year or the sixteen year Statute of Limitations 
(Comp. St. 1910 N. J. p. 3162) apply? 

Section 1 of the act limits actions to six years on contracts "'without 
specialty" ; Section 6, to sixteen years on actions, among others, "up- 
on any single or pénal bill for the payment of money only." It is to 
be noted that the last mentioned section (the sixteen year limitation) 
does not in so many words refer to instruments under seal, yet the 
courts of New Jersey bave given to the terms so used their recognized 
légal significance and hâve construed that clause to cover actions "up- 
on sealed instrr.ments for the payment of money only." Elasser v. 
Haines, 52 N. J. Law, 10, 21, 18 Atl. 1095. Therefore, bonds under 
seal are within the sixth section. 
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What are the instruments sued on in this case? Admittedly they are 
bonds. The statute which authorized their issuance so described them. 
The statute, however, went further and gave them the dignity of bonds 
under seal by directing that they bear the seals of the Township com- 
missioners. When issued, the bonds themseh'es recited their exécu- 
tion under the seals of thèse officiais. As the failure of the commis- 
sioners to affix their seals to the bonds as directed by the statute did 
not destroy their validity (Draper v. Springport, supra), the omission 
of the commissioners' seals did not, vve think, change the character 
of the instruments from that which the statute authorized and de- 
fined. Being in légal effect "sealed instruments for the payment of 
money only" (Draper v. Springport, supra ; Elassar v. Haines, supra), 
the bonds in suit corne nnder Section 6 of the Xew Jersey Statute of 
Limitations and are subject to the sixteen 3'ear limitation, not to the 
six year limitation. 

Bonds No. 66 and 87. having matured more than sixteen years before 
suit was brought, and the Statute of Limitations of New Jersey having 
run against them, were properly barred by the trial court. Bonds No. 
92, 9o and 94, having matured at a date less than sixteen years before 
this suit was begun, were properly admitted. 

Fourth Question. 

Was the plaintiff a bona fide holder of the bonds and did the court 
err in charging the jurv on this issue? 

[12-14] The plaintifif proved that he paid for the bonds. He did 
not prove the amount he paid. This was not necessary. On the sub- 
ject of fides, the plaintiff starts with the presumption that he acquired 
the bonds in good faith, even though he ac(|tiired them after maturitv. 
Montclair v. Ram.sdell, 107 U. S. 147, 158, 2 Sup. Ct. 391, 27 L. Ed. 
431 ; Bernards Township v. Morriscn, 133 U. S. 523, 527, 10 Sup. Ct. 
333, 33 L. Ed. 766. Being a presumption, it was rebuttahle. It was not 
rebutted by any évidence ofifered by the Township. The plaintiff in 
buying the bonds succeeded to whatever rights bis predecessor in title 
had in them. Montclair v. Ramsdell, supra; Byles on Bills, 119, 124. 
There is nothing shown that he purchased them with knowledge of any 
infirmity. The fides of the plaintiff's holding was a matter of defence 
of which the défendant did not choose to avail itself. 

If this case had been brought hère on the defendant's writ alone, 
or on the plaintiff's writ also, but with no more assignments of error 
than those we bave reviewed, we would hâve entered a decree affirm- 
ing the judgment below. But, while we find the judgment free from 
error on the defendant's showing, we are confronted by the plaintiff's 
writ under which he also attacks the judgment. llis attack against the 
judgment is made, not solely on the ground of the court's alleged error 
in applying the Statute of Limitations to two of the bonds (which we 
hâve resolved against him), but also on an alleged error of the court 
in charging the jury, that, in framing their verdict, if for the plaintiff, 
they should compute interest on the principal of three remaining bonds 
at a rate less than that which the bonds called for. This raises another 
question, .vhich we term the 
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Fifth Question. 

Was the plaintiff entitled to interest on the principal of the bonds at 
their prescribed rate of seven per centum per annum from the dates 
of maturity to the date of verdict? 

[15] The trial court instructed the jury that if they found for the 
plaintiff they "should allow him interest at the rate of seven per cent, 
from the date of the exécution of the bonds until their maturity, 
* * * but [they should] allow interest on the bonds from the date 
of their maturity until the présent date at the rate of six per cent, 
only, six per cent, being the légal rate of interest in this state." 

We think this was error. Our opinion is based, first, on a fact and 
then on the law as applied to that fact, about neither of which can there 
be much dispute. The bonds provided for the payment of their princi- 
pal at a named bank, "aiso interest thereon at the rate of seven per 
cent, per annum, payable semi-annually on the first days of July and 
January in each year, tmtil the said principal sum shall be paid, on the 
présentation of the annexed interest coupons at the said bank." This 
obligation, while it indicates the expectation of the obliger to pay prin- 
cipal at maturity, contains an express promise to pay interest at sev- 
en per cent, "until the said principal sum shall be paid." The principal 
sum was not paid either at maturity or later. This is the fact. 

Cases in the Suprême Court of the United States, and, similarly, a 
case in the Court of Errors and Appeals of New Jersey, déclare the 
law, as to interest, to be, that in the absence of provision in a bond in- 
dicating the continuance of the prescribed interest rate after maturity, 
the légal rate prevails ; but where a bond calls for a given rate, which 
is higher than the légal rate, yet is not usurious, and provides for the 
payment of that rate until the principal of the bond is paid, the contract 
rate prevails after maturity quite as well as before maturity. Jones Co. 
V. Guttenberg, 66 N. J. Law, 659, 667, 51 Atl. 274; New Orléans v. 
Warner, 175'U. S. 120, 147, 20 Sup. Ct. 44, 44 L. Ed. 96; Holden v. 
Trust Co., 100 U. S. 72, 25 L. Ed. 567; 2 Daniel on Negotiable Instru- 
ments, 6th Ed. Section 1458A. 

[16] Thèse authorities (which apparently were not submitted to 
the trial judge) rule the question. But in this ruling, the rate of in- 
terest on the principal of the bonds should not be confused with the 
rate of interest on defaulted coupons. The interest rate on coupons 
after maturity is the légal rate because the coupons carry no contract 
rate of interest after maturity. 

We are constrained to hold that in instructing the jury, if they 
foynd for the plaintiff, to compute interest on the bonds after maturity 
at flie légal rate, the trial court erred, and that, because of this error, 
the judgment below must be 

Reversed. 
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TEXAS CO. V. QUELQUEJEU. 

(Circuit Court of Appeals, Flfth Circuit. February 20, 1920.) 

No. 3375. 

1. Principal and agent <S=>19, 22(1), 119(1), 122 (1)— Bukden to i>rove agen- 

CY ON PARTY ASSERTING IT ; AGENT'S REPRESENTATIONS INADMISSIBLE. 

In an action on a coutract made by one as agent for défendant, the bur- 
den rcsts on plaintiff to prove by légal évidence the fact of agency, and 
tliat the making of the contract was within the agent's authority, and 
thèse cannot be establlsiied l)y his représentations. 

2. Principal and agent <S=3l47(2) — Dealer witii agent bound to know nis 

AUTHORITY. 

One dealing with an agent is bound to ascertain the nature and extent of 
his authority. 

3. Principal and agent <S=3l03(7) — Principal not bound by unauthorized 

contract op sale. 

A défendant hcld not bound by a contract for the sale and delivery of 
oll, made by an agent who in fact had no authority to make it, and which 
was not ratilied by défendant, where plaintiff understood that the 
agent's authority extended only to the taking of orders, to be forwarded 
to défendant for acceptance or rejectlon. 

In Error to the District Court of the Canal Zone; Wm. H. Jack- 
son, Judge. 

Action at law by C. Quelque jeu against the Texas Company. Judg- 
ment for plaintiff, and défendant brings error. Reversée!. 

John D. and M. A. Grâce, of New Orléans, l^a., for plaintiff in er- 
ror. 

Théodore C. Hinckley, of New York City, for défendant in error. 

Before WALKER, Circuit Judge, and GRUBB and CEAYTON, 
District Judges. 

CLAYTON, District Judge. The défendant in error, Quelque- 
jeu, a merchant and résident of Panama, R. P. (and hereinafter 
called the plaintiff), sued the plaintiff in error, the Texas Com- 
pany, a Texas corporation (hereinafter called the défendant), having 
its principal place of business in New York City, for $3,000 damages 
for the breach of "an agreement in writing," which the plaintiff al- 
leged he made "with the défendant company, its agent or agents, in 
the Canal Zone, whereby the défendant, through its said représenta- 
tive or représentatives, agreed to sell and deliver to plaintiff" certain 
cases of oil, delivery to be made in the Canal Zone on or before De- 
cember 27, 1917. The "agreement in writing" is attached to and "made 
intégral parts of this complaint," and is in the form of the following 
two letters : 

"Panama, September 27, 191S. 

"Mr. 0. F. Elder, The Texas Company, P. O. Box 242, Cristobal, C. Z. — Dear 
Sir: — Referring to conversation of récent date, I wlsh to place order for fux- 
ther quantlty of 1,000 cases Texas Red Star crystalite, 1,500 cases of 2 five- 
gallon tins, at $1.40 per case f. o. b. New Orléans, less 2 per cent, cash dis- 
count; shipment to be effected within 3 months. 

©=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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"This order is placed with the undcrKtaiidiiiî,' that storage at your ware- 
house will be free to nie. 

"Please couflrm this at your cmivenience, and advise the approximato tinie 
of shipmeut, so that I niay arrange to cover invoice value hi due tiirie. 

"Yours very truly, C. Queliiucjeu." 

'Tristobal, Septeniber 30, 1917. 
"Mr. C. Quelqnejen, Panama City — Dear Sir: Itecpipt is acknowledt-'ed of 
your favor of Septeniber 27tli, according anotlier 1,000 cases kérosène, for 
wliich aecept tliaulvS. 

"I understand the conditions to he tiie .same as on previous orders, priée, 
diseount, etc., as per your letter, we agreeing ofiicially to i)roteet the priée fîO 
days, and furnish free .storage for 30 days also ; but I am sure you will tind 
everythiug satisfactory in every wa.y. Thankiiif; yon for the order, which 
niakes a total of 5,000 casos peuding, and for ail past favors, we reniain. 
"Very truly yours, Tlie Texas Company, 

"]'.y C. F. Eldor." 

The complaint sets out in appropriate form the failure to dehver 
4,000 cases of the oil and the conséquent damage to the plaintiff. 

The défendant Company answered with a gênerai déniai, and fur- 
ther: 

"For a separate défense against the comi:)lalnt of the plaintiff lierein, de- 
fendant dénies that C. F. Elder, the party alleged in said complaint, was de- 
fcndant's agent for the purpose allef;(Hl, or that C. F. Flder liad authority to 
make or exécute or delivcr any contract blnding the défendant in the inanuor 
set out in the complaint hereiu." 

At the end of the hearing the court entered the following judgment: 

"The court is of the opinion that Mr. Elder was the duly authorized agent 
of the Company. An agent that is held out to make contracts and ofCer fu- 
ture dellvery of goods in that respect, that is recognized as such, can bind 
the Company just as effectively as if he had a power of attorney or written au- 
thorization. Everything in this case seeuis to indicate to me that he did hâve 
that authority. « * * fiip court therefore tinds that the Texas Company is 
liable. As far as it 'seems to me — as I liave followed the évidence hère, that 
on 2,900 cases Ihere is an average loss of 30 cents i)or case, which would make 
f870, and on the remaining 1,100 of the 4,000 which were not delivered pur- 
suant to the contract, it seems to me that it is fair to make an estiraate of 
40 cents per case, or .^440, niaking a total of .$1,310. The court therefore 
finds for the plaintiff, and assesses damages in the sura of $1,310 and the costs 
of this case." 

The détermination of the question of agency will be décisive of the 
case ; therefore nothing else need now be considered. Was Elder de- 
fendant's agent for the purposes alleged, and therefore had authority 
to make the agreement binding upon the défendant, as the plaintiff 
averred? Or càd the défendant "hold out" Elder as its agent to sell 
oil? Or did the défendant aecept or "confirm" the alleged orders, or 
ratify the alleged agreement for the purchase and sale of the oil? 

On the trial plaintiff introduced in évidence the two letters herein- 
before set out. Fischer, the sole witness for the plaintiff, testified that 
he was connected with the firm of C. Quelquejeu; that from the be- 
ginning to the end he conducted the transaction "concerning which 
this suit has heen brought" ; that he had handled the matter of the 
purchase from the company of thèse cases of oil; that he had dealt 
"with Mr. Elder as agent of the Texas Company" ; and that he had 
demanded delivery of the oil "from the Texas Company and from Mr. 
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Elder by letter and téléphone, and hâve no reply f rom the Texas Com- 
pany, nor any written reply from Mr. Elder." This witness identified 
several other letters introduced in évidence, written by Quelquejeu 
to "Mr. C. F. Elder, The Texas Company, P. O. Box 242, Cristobal, 
C. Z.," and the several replies thereto written by C. F. Elder, signed 
"The Texas Company, by C. F. Elder," addressed to "Mr. C. Quel- 
quejeu, Panama, R. de P." This correspondence was had between 
Quelquejeu, at Panama, and Elder, at Cristobal, and was in relation 
to the confirmation of the agreement to sell and deliver the oil as 
mentioned in the two letters which were made the basis of this suit. 
On cross-examination Fischer testified that — 

"I understood that Mr. Ekler had authority to bind the compnny ; that 
he was advised of pi'ices in New Orléans, and that lie was able to do what 
lie was doiiig; that Is what he told nie. He was introduced to me by Mr. 
Shlpman as agent of the Texas Company. I understood that he was advised of 
the enrrent priée of kérosène In New Oi-leans, and I thoujîht that the ordere 
that lie put up to his eomiiany were contirnied by theiii ; thiit after thèse coiifir- 
inations from his eoni|)any reached liim, aeeording to whatevcr arrangements 
they had, he would in turn conflrni same. My impression was that Mr. Elder 
would receive an order — would cable it to his coinpany — and that they would 
reply, accepting or re.iecting it, as the case niay be, and he would then confirm 
the order ; in other words, hâve the order placed in New York, and tlieii 
answer us. The company never infonned us that Mr. Klder had liooked our 
orders. Once we wroto the Texas Company about an order, and Elder asked 
us not to communicate with the company, as he had ain]>le authority to act. 
I do not know what arrangements he had with the company. I knew that 
Mr. Elder had been delaying orders and confirmation, and I knew in advance 
"What was coming along. I nianaged to hâve him conflrni every order in 
writing. My understanding was that Mr. Elder would place our orders in 
New Yoi'k, and after he had placed tliem would advise us whether or not 
the orders were confirmed ; that i'S the reason why I wrote him thèse letters. 
In every instance lie confirmed the orders in writing. Mr. Elder never showed 
me any power of attorney from the company. I understood that it was Mr. 
Elder's duty to place the orders in New York." 

In the letter dated October 11, 1917, introduced in évidence, ad- 
dressed to "Mr. C. F. Elder, The Texas Company, P. O. Box 242, 
Cristobal, C. Z." and signed "C. Quelquejeu," it is stated : 

"Further, I confirai request that you cable your company to forward the 
shipment booked for October 20th, with American cousular Invoice to Cristobal, 
in aniovmt of 1,000 cases." 

In the letter dated November 7, 1917, introduced in évidence, ad- 
dressed to "Mr. C. F. Elder, The Texas Company, Mount Hope, P. 
O. Box 242, Cristobal, C. Z.," and signed "C. Quelquejeu," it is 
stated : 

"Regarding deliveries of kérosène, I wish to advi.so ihat I havo continuons 
difiiculties, and if I am not able to make more satisfactory arrangements with 
your good self or with the Panama government for storage, I sball liave to 
discontinue the business or make arrangements with some other parties, of- 
fering me the facilities that are necessary for doing this business, lu the same 
connection 1 would thank you to inforiii me if the total quantity pendiug at 
présent is 4,000 or G,000 cases ; i. e., if my last order for 2,000 cases, eom- 
pleting 10,000 cases, lias been accepted or entered by your comiiany, in order 
to open crédit in New York for the correspondiug amount." 
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The witness Fischer was shovvn a cablegram saying: 
"Adrance kérosène $1.60. Cannot accept at the priée Halphen's last order" 

— and signed by Shipman who was the export manager of the Com- 
pany in New York. The witness stated: 

"That cablegram was shown to me by Mr. Elder in Colon about Oetober 16, 
1917. Mr. Shipman is, I believe, the export manager of the company in New 
York. At that time I told Mr. Elder that our oi'ders were completely firm, 
and he assured me that his signature was good enough. So far as I remember, 
Mr. Elder did not state to me that the company would refuse to ship thèse 
orders. As far as I can remember, I brought up this subject when he showed 
me the cablegram, aiid I told him tHat It could not alïect our orders, and he 
agreed to that. Mr. Elder, some time In December, atated to Mr. Quelquejeu 
that there was some trouble about filling the orders." 

The défendant company introduced oral and documentary évidence, 
the parts of which material to the pi-esent inquiry are hereinafter re- 
ferred to. 

[1,2] The defendant's answer made it incumbent upon the plain- 
tif? to establish the authority of Elder, the alleged agent; for, un- 
less there is légal évidence of his authority to act in the matter, the 
défendant cannot be held responsible for his acts and déclarations. 
United States v. Boyd, 46 U. S. (5 How.) loc. cit. 50, 12 L. Ed. 36; 
Pullman Co. v. Meyer, 195 Ala, ' 397, 70 South. 763. One of the 
first rules in the law of agency is that the authority of an agent to 
bind his principal rests upon the power conferred by the principal. 
As Chief Justice Marshall stated it : 

"An agent with limited powers cannot bind his principal when he transcends 
his powers, It would seem to follow that a person transactlng business with 
hlm, on the crédit of his principal, is bound to know the extent of his au- 
thority." Schimmelpennich v. Bayard, 1 Pet. 290, 7 L. Ed. 138. 

And the rule is very clearly stated by Mechem, Law of Agency, § 
289: 

"Bvery person dealing with an agent is bound to ascertain the nature and 
extent of his authority. He must not trust to a mère presumption, nor to any 
mère assumptlon of authority by the agent. He must at ail times be able 
to trace the authority home to its source." 

Hence it is incumbent upon every person dealing with an alleged 
agent to discover at his péril that such pretended agent has author- 
ity, and that such authority is in its nature and extent sufficient to 
permit him to do the proposed act. Wheeler v. McGuire, 86 Ala. 398, 
5 South. 190, 2 h. R. A. 808. 

[3] A careful considération of ail the évidence in the case com- 
pels the conclusion that the plaintifï did not discharge this burden. 
It is true there is documentary évidence that Elder was the attorney 
in fact of the défendant company; but his authority was limited to 
the duty of registering the company, so as to qualify it to do business 
in the republic of Panama, and to accept service of légal process there. 
As a matter of fact, the company never did qualify to do business, 
and never did any, in the republic of Panama. The uncontradicted 
oral testimony showed that Elder was employed by the défendant com- 
pany in the Canal Zone to look after its business with the governraent 
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(United States), and to hâve the care of the company's property lo- 
cated in the Canal Zone. It appears that he had authority to receive 
inquiries or oiïers for the purchase of cils, and to refer the same for 
acceptance or rejection to the company's office in New York City. 
There was no évidence that he had any authority to enter into the 
agreement on behalf of the company with Quelquejeu — the agreement 
which is the basis of this suit. On the other hand, it afifirmatively 
appears from the testimony of Shipman, the export sales manager 
of the défendant at New York, that Elder had no authority to make 
any sale of cil, or to enter into any such agreement. And we do 
not think the facts and circumstances disclosed by the record show 
that Elder was "held out" by the company as its gênerai agent, or as 
its sales agent. Nor did the évidence show that the défendant com- 
pany ever ratified the action of Elder in making the agreement with 
Quelquejeu. Indeed, the record shows that Mr. Fischer, who han- 
dled the transactions and conducted the correspondence for Quelquejeu, 
from the beginning to the end, "understood" (quoting his testimony) 
or "thought" (quoting again) that Elder had authority to bind the Texas 
Company. For instance, he testified: 

"My Impression was that Mr. Elder would receive an order — would cable It 
to his company, and that thoy would reply, accepting or rejecting it as the 
case may be" 

■ — thus recognizing clearly, we think, that Elder was merely authorized 
to receive the order, not to accept it. Again, in one of the letters in- 
troduced in évidence we find that plaintiff requested Elder "to hâve 
my order placed and confirmed" ; in another, the plaintifï asked Elder 
"if you hâve been able to put my last order through" ; and in 
another he inquired of Elder "if my last order has been accepted by 
your company." Certainly the testimony does not indicate that the 
plaintiff really helieved Elder had the authority with which the plain- 
tiff sought to clothe him. The letters introduced in évidence, herein- 
before set out or referred to, show conclusively that plaintiff knew 
Elder would do no more than to transmit to the Texas Company, the 
défendant, at its home office in New York, such inquiries or offers 
received by him, and that the option rested with the défendant com- 
pany to accept or reject any offer. 

The plaintiff in this case was not bound to deal with the company's 
agent, Elder, and if he chose to deal with him it was his duty to learn 
from the company the Hmits of Elder's authority. Ail the évidence, 
the letters and the oral testimony, show that Quelquejeu knew he was 
dealing with an agent whose power was restricted, and whose authority 
extended only to submitting the orders for acceptance or rejection. 
This appears very plainly from évidence hereinbefore pointed out, as 
well as from excerpts from the letters, such as the f ollowing : 

"I would ask you to hâve my order placed and confirmed before any advance 
oocurs" (Quelquejeu to Elder, August 31, 1917) ; "You would oblige me by 
advising at your earliest convenience if you hâve been able to put my last 
order through" (Quelquejeu to Elder, Septemt>er 6, 1917) ; and "I would 
thank you to Inform me * * * if my last order for 2,000 cases, com- 
pleting 10,000 cases, has been accepted and entered by your company * » * " 
(Quelquejeu to Elder, November 7, 1917). 
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In disposing of the case it may be well to state that, after Elder 
wrote the letter of September 30, 1917, to Ouelquejeu, the défendant 
shipped directly to the plaintiff at Panama from New Orléans 1,000 
cases of cil, and that the plaintifï paid the défendant for the same at 
its New York office. And the évidence shows that Elder did not sell 
even the 1,000 cases of oil ; he did not deliver it, did not receive pay for 
it, never at any time had any control over it, or any right to dispose 
of it. So that Elder had nothing to do with this transaction, so far as 
the testimony directly shows. It might possibly be inferred that he 
submitted for acceptance or rejection the order for the 1,000 cases 
to the défendant at its New York office, but this was not shown ; how- 
ever, if it were shown, it would net establish as a fact that the défend- 
ant Company ever had any knowledge or information of the order for 
5,000 cases, or of the agreément made by Elder at Cristobal, C. Z., 
for the 4,000 cases, the faikire to deliver which is the subject of this 
suit. Certainly there was no évidence that the défendant company 
ever received any information about the 4,000 cases until after De- 
cember 27, 1917, the time limit for the delivery according to the al- 
leged agreément. Very probably the 1,000 cases which were shipped 
to Quelquejeu are referred to in Quelquejeu's letter of October 11, 
1917, addressed to Elder, where he said : 

"I couflrm request that you cable your company to forward the shlpment 
booked for October 20rh, with American consular iuvolce, to Cristobal, iu 
amount of 1,000 cases." 

It is clear that Elder exceeded bis authority (he was agent to look 
after the business of the company with the government in the Canal 
Zone and to hâve the care of the company's property there) ; and it 
is also manifest that the facts and circumstances in évidence do not 
bring the case within the rule that, where an agent exceeds his au- 
thority, the principal may be bound, if he ratifies the action of the 
agent; for to constitute ratification there must hâve been the assent 
of the company to the act (the agreément hère) of Elder, with the 
full knowledge of the material facts connected with the transaction. 
Such élément or knowledge was not proved. The case does not come 
within the principle recognized in Clews v. Jamieson, 182 U. S. at 
page 483, and authorities there cited, 21 Sup. Ct. 845, 45 E. Ed. 1183. 

Nor does the case, under the testimony, come within the principle 
announced in Bronson v. Chappell, 12 Wall. 681, 683, 20 L. Ed. 436; 
and for the reason the company, which conducted its business from 
New York, where its headcjuarters were, did not knowingly or negli- 
gently sufïer Elder to proceed upon the ground that he had authority 
from the company, nor did the company adopt and sanction his ac- 
tions in respect to the agreément. The company is not, therefore, es- 
topped from denying Elder's authority. 

After having carefully considérée! ail the évidence, we are unable to 
Gonclude that (1) Elder was the gênerai agent of the défendant com- 
pany ; or that (2) he had authority to bind the company by the agreé- 
ment which he made; or that (3) the company accepted the order 
for the 4,000 cases : or that (4) the company ratified the agreément 
made by plaintiff, Ouelquejeu, and Elder. On the contrary, we are 
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convinced that the défendant was not and is not bound, in any as- 
pect of the case, to deliver the 4,000 cases of oil. Accordingly tbe 
judgment of the District Court, heretofore entered in this cause, is 
reversed and annulled; and judgment is now entered in favor of 
the Texas Company, the défendant, with costs. 
Reversed and rendered. 
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In re ADAMANTINE CLAY PEODUOTS CD. 

(Circuit Oourt of Appeals, Fourth Circuit November 13, 1919.) 

No. 172T. 
Bankrdptot ®=3267 — Ersoe in claiming lien not estoppel to claim part 

or PROCEEDS OF PROPEBTT SOLD IN BtJLK. 

A créditer, clalming a lien on macîiinery of a banUrupt, whlch was ac- 
cordingly offered for sale in bulk separately from the real estate, and 
tbe amount bid held subject to bis claira, but wbose proof showed that 
his lien covered only a part of the machinery, held not ebtopped to show 
that his original claim was made in good faith through error, and to es- 
tablish his lien on the fund to the value of the property covered, if he 
could prove such value with reasonable certainty. 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Martinsburg; Alston G. Dayton, 
Judge. 

In the matter of the Adamantine Clay Products Company, bankrupt ; 
Wade C. Kilmer, trustée. From an order of the District Court, the 
First Savings & Banking Company, of Dayton, Ohio, appeals. Re- 
versed. 

Certiorari denied 251 U. S. 556, 40 Sup. Ct. 179, 641.. Ed. . 

Clarence E. Martin, of Martinsburg, W. Va. (Martin & Seibert, of 
Martinsburg, W. Va., on the brief), for appellant. 

Stuart W. Walker, of Martinsburg, W. Va., for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In April, 1917, the Adamantine Clay Prod- 
ucts Company, a West Virginia corporation engaged in the business 
of brickmaking, was adjudicated bankrupt on its own pétition. The 
principal assets of the company were its manufacturing plant and ma- 
chinery, and the real estate on which they were located. In May fol- 
lowing the référée in hankruptcy authorized a sale of this property 
by the trustée, and the latter advertised to sell the same on the 9th of 
June. Three days before the sale was to take place, the First Savings 
& Banking Company of Dayton, Ohio, appellant hère, filed its péti- 
tion with the référée, alleging that, as assignée of the C. W. Raymond 
Company, also of Dayton, it was the owner of certain machinery and 
equipment, included in the property to be sold, by virtue of three rés- 
ervations of title, two in May, 1911, and one in January, 1912, when 
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the bankrupt procured the same from the Raymond Company. The 
pétition recites the record of thèse réservations and the assignments 
thereof in the clerk's office of Berkeley county, W. Va., where the 
bankrupt had its principal place of business ; states that the unpaid 
purchase price of the property covered by the réservations amounts to 
$5,487.63; avers that this amount is due the bank as assignée of the 
vendor ; and sets out in détail the items of machinery and equipment 
claimed to be owned. There is no séparation of thèse items to show 
which of them are included in any particular réservation, but ail are 
grouped together as though each réservation embraced the entire list. 
The relief prayed for was an order — 

"directing the trustée to offler for sale the property described in this pétition 
separate and apart from the balance of the bankrupt's property ; that in case 
the trustée bas advertised the sale that the said order be revoked, and. if 
iione has been taken, that a proiier appraisement be made of each article 
separately ; that the said property in which the title is reserved either be 
tunied over to your petitioner, or that it be sold and the money derived there- 
from be kept separate and apart and pnid to your petitioner, except the sur- 
plus, which shall be paid as the law directs." 

The référée declined to grant the full relief sought hy the bank, but 
did at once make an order which, after reciting the items of property 
enumerated in the pétition, directed the trustée — 

"to offer the above property for sale separate and apart from the real estate, 
and the other property not heretofore sr)eciflcally set out, and then as a whole, 
the ob.iect of this being to ascertaln the amount tliat the afore.said described 
Personal property bririgs at public sale, so that in case it should hereafter be 
determined that the said the First Savings & Banking Company, a corpora- 
tion, has a lien, it can be determined what value the property has upon which 
the lien exists, and that it will not pre.iudice the rights, if any, of tlie peti- 
tioner." 

There was no appeal from this order, and accordingly the sale took 
place on the day named. For the "described personal property," of- 
fered in bulk, the only bid was $5,500, by one of the attorneys for the 
bank ; for the property "as a whole" the highest bid was $10,000. On 
the 25th of June the sale was confirmed at thèse figures without ob- 
jection. 

The bank's proof of claim was filed April 11, 1918. It sets out an 
indebtedness of more than $5,600, including interest, on account of 
certain notes of the bankrupt, five in numher, which are described by 
dates and amounts, and which are alleged to be renewals of the notes 
mentioned in three several contracts between the C. W. Raymond Com- 
pany and the bankrupt for the purchase of certain machinery. Thèse 
contracts, which contain réservations of title, are attached to the proof 
as Exhibits A, B, and C. The assignments to the bank and copies of 
the notes are also attached as exhibits. Objections of the trustée to 
this claim were filed on the lOth of June, one of which is that the proof 
does not show which of the five notes are renewals of the notes men- 
tioned in Exhibit A, which of them are renewals of the notes mentioned 
in Exhibit B, and which of them are renewals of the notes mentioned 
in Exhibit C. 

On the 20th of June the bank filed an amended proof of claim, which 
détails the history of thèse five notes, and shows that ail of them, ex- 
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cept one for $500, are renewals of the original notes, or the amounts 
unpaid thereon, which were given when the contract, Exhibit C, was 
executed, and that the $500 note was given for repairs to the machinery 
covered by that contract, and for which a Hen is claimed under its pro- 
visions. It is admitted in the amended proof that ail the notes given 
when contracts A and B were executed hâve been paid in fuU. 

In brief, then, this was the situation: The bank, in its pétition of 
June 6, 1917, had asserted ownership of ail the machinery embraced 
in the three contracts, except a portion destroyed by fire. The re- 
maining articles, specified in détail in the pétition, had by order of the 
référée been sold in bulk, presumably on the supposition that ail of 
them were alike subject to whatever lien, if any, the bank might estab- 
lish ; and the proceeds, $5,500, had been brought into court. It turned 
out a year later, when the amended proof was filed, that the fuU con- 
sidération of contracts A and B had been paid by the bankrupt prior 
to adjudication, and the bank of course had no Hen on the articles pur- 
chased under those contracts. But it also appeared that the bank was 
the owner of renewal notes for the unpaid purchase price of the prop- 
erty bought under contract C, and of the security for the payment of 
that purchase price hy réservation of title. Thèse facts gave rise to 
sharp dispute as to what should be done with the $5,500. The bank 
laid claim to at least so much of it as represented the value of the con- 
tract C articles that had been sold in the bulk lot ; the trustée contended 
that the bank had lost its lien on those articles as the resuit of a con- 
fusion of property for which the bank was responsible. 

After much considération the référée held that he could not décide, 
"in the absence of proof and évidence," whether or not the bank had 
waived its right to a lien on the fund, because in its original pétition it 
had set up a lien which its amended proof of debt admitted it did not 
hâve; and accordingly, on February 28, 1919, he made an order that 
the parties within 30 days "take proof and suhmit évidence" in support 
of their contentions, "so that the référée can bave ail the facts be- 
fore him before determining the questions involved." By pétition filed 
next day the trustée asked the court below to review this order, and 
also to review the claim of the bank to a lien on the fund in court. A 
similar pétition for review was filed by a number of creditors on the 
5th of March. The certificate of thvi référée, dated the 3d of March, 
is as f ollows : 

"Whether or not the référée has the right to require parties to offer évidence 
in support of certain matters not clear to him before passing upon the ques- 
tions involved." 

"If the District Court will not décide a proposition not first passed upon by 
the référée, there Is nothing to certify to the court, unless it be whether or not 
the référée could hâve intelligently passed upon the questions involved without 
having first talsen évidence." 

On April 3d the learned District Judge made an order to the effect 
that the bank's claim be refused as a preferred or secured claim, but 
that it be allowed as an unsecured claim, and that the referee's order 
of February 28th be ref ormed accordingly. The bank appeals. 
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As the matter is hère presented, it seems indisputaMe that when the 
brick Company wertt into bankruptcy, and when the trustée advertised 
its property for sale, the appellant bank had a hen on so much of the 
property as had been purchased under contract C. Has it since done 
anything to lose that lien? If not, then to what portion of the fund 
does the lien attach, and how shall that portion be ascertained? The 
bank was not listed as a créditer in the bankriipt's scliedules, and had 
no notice of the trustee's application for leave to sell. It learned in 
some way that the sale had been ordered, and thereupon filed a pétition, 
in which it alleged a lien on ail the property covered by the three con- 
tracts. The référée declined to revoke the order of sale, or to hâve an 
appraisement niade of each article separately, as the bank had re- 
quèsted, but did direct a separate ofifer of ail the articles specified in the 
pétition, for the purpose of determining the value of the property on 
which a lien was claimed. It is évident that the référée intended to 
give the bank adéquate protection, if its demand proved to be well 
f ounded, for he was careful to provide that the sale so made should "not 
préjudice the rights, if any, of the petitioner." 

The tenk must be deemed to hâve acquiesced in the modified order 
of sale, as it did not appeal ; and the same may be said of the subsé- 
quent order confirming the sale. In its first proof of debt, filed nearly 
10 months later, the bank again claimed a lien on the whole property 
separately oiïered as security for the notes it then held, which notes 
were stated to be renewals of the notes given in connection with ail 
three of the contracts. When this claim was challenged by the objec- 
tion of the trustée above noted, the bank was apparently led to ex- 
amine with care and trace out the numerous transactions involved, ex- 
ten.ding over a period of years, and it was then discovered that the 
vmpaid notes in question were not renewals of ail the original notes but 
only of those given under contract C. The amended proof so showing 
was thereupon filed. 

As will thus be seen, the contention that the bank has lost its entire 
security rests primarily on the fact that it at first claimed a lien on 
Exhibits A, B, and C, and afterwards admitted that the lien on A and 
B had heen extinguished by payment. The necessary effect of this, 
it is alleged, was to destroy the whole lien, because ail the property had 
been sold in bulk, at the request of the bank or with its consent, and 
it was then impossible to tell how much of the lump sum received 
therefor represented the value of Exhibit C. Indeed, it is stoutly con- 
tended, and the court below appears to hâve so held, that testimony is 
inadmissible either to explain the error of the bank at the outset in 
claiming too much, or for the purpose of fixing the relative value of 
the articles on which a lien is now claimed. 

We are unable to sustain the contention. In our judgment the mat- 
ter in dispute cannot be justly determined without fuller knowledge 
of the facts, and the référée was therefore right in requiring the par- 
ties to submit further testimony. It goes without saying that, if the 
bank asserted a lien on the articles embraced in A and B, when it knew 
that the lien on those articles had been discharged, its claim to a préf- 
érence of any amount should be unhesitatingly denied. But it is not 
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to be presumed that the bank intendcd a fraud, and we think it is 
entitled to show, if it can, that it merely made an inadvertent mistake. 
The assertion in its pétition and first proof of debt of a lien which it 
subséquent!}' acknowledged did not exist casts upon it the btirden of 
proving that its errer was unintentional and excusable. If this con- 
dition be met, we see no reason for penalizing it with the loss of the 
entire security. The bank is the only creditor alleging a lien on any 
of the property ; ail the others are unsecured. So far as now appears 
the gênerai creditors bave not been prejudiced by the assumed mis- 
take, and they should not he permitted to take advantage of an unin- 
tended error. If the bank gets only so much of the fund as seems 
equitably to belong to it, the unsecured creditors will hâve ail that is 
justly their due. 

Obviously the bank is not entitled to the whole fund, for part of it 
was derived from the sale of property on which it had no lien. Ap- 
parently it is entitled to so much of the fund as represents the rela- 
tive value of the portion on which it originally had a valid lien. If 
that amount can be ascertained with a fair degree of accuracy, it should 
be awarded to the bank, in order that justice may be done to ail par- 
ties. True, the proof may be so uncertain and inconclusive that no 
reliable finding can be made; but, on the other hand, it may he quite 
possible to show with sufficient approximation the proportionate value 
of the articles included in Exhibit C. Ail we are now deciding is that 
the bank should hâve the opportunity to establish by testimony, if it 
can, the share of the fund to which it seems fairly entitled, and that 
it is not to be remitted to the status of an unsecured creditor, if it 
can satisfy the court (a) that its original claim was the resuit of an 
inadvertent and excusable error, and (h) can prove with reasonable 
certainty the relative value of the property on which it appears to bave 
a valid lien. We find no case of such similarity as to be directly in 
point, but the conclusion we reach is supported in principle by numer- 
ous authorities. George CarroU & Bro. Co. v. Young, 119 Fed. 576, 56 
C. C. A. 380; Marine Nat. Bank v. McCreery & Co., 218 Fed. 50, 134 
C. C. A. 26; In re IIull's Ëstate, 240 Fed. 101, 153 C. C. A. 137. 

A Word as to the S500 note. The amended ])roof of debt states that 
this note was — 

"given for repairs to macliiiiery set out In Kxhiliit C licreof, and Is a lien 
because given l'or reyairs or damage to tlie inacliinery wiiile in tlio iios^^ession 
of tlie iiankruiit mider tlie contract set out as Exhibit C of rho original pé- 
tition." 

We find no provision in that contract which gives such a lien, and 
the note should therefore be disallowed as a secured claim, unless its 
status as such be established by compétent proof. 

It follows that the decree appealed from must be reversed, and the 
cause remanded for further proceedings not inconsistent with this 
opinion. 

Reversed. 
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ORDER OF UNITED COMMERCIAL TRAVELERS OP AMERICA 

V. BELUE. 

(Circuit Court of Appeals, Fourtli Circuit. October 7, 1919.) 

No. 1736. 

1. Insubance <S=>750 — No liaeilitt on death of member in arkbars. 

A beneflt association held not liable on deatli of a member frora an 
Injury received when he was several months In arrears for dues and 
assessments, wtiere its constitution and the certificate expressly provided 
that any member in arrears sliould by virtue thereof stand suspended 
from tlie riglit to any beneflt or indemnity, and that on restoration to 
good standing tlie association sliould not be liable on account of any 
accident or injury received during the time of suspension. 

2. Insueancei i&=>755(1) — Fobfeiture from nonpayment of dues not waivek. 

A beneflt association, by receiving dues from and reinstatinj^ a de- 
linquent meml)er then suft'ering froui an injury which caused bis «leath, 
but which was unknown to the officer receiving the money, hcld not t» 
hâve walved a condition of the contract exempting it from liability on 
account of injury received by a member while suspended for deliuquency. 

In Error to the District Court of the United States for the West- 
ern District of South Carolina, at Greenville. 

Action by Mary Lucile Belue against the Order of United Com- 
mercial Travelers of America. Judgment for plaintiflf, and défendant 
brings error. Reversed. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

Henry K. Osborne, of Spartanburg, S. C. (Bomar & Osborne, of 
Spartanburg, S. C, and John A. Millener, of Columbus, Ohio, on the 
brief), for plaintiff in error. 

John Gary Evans, of Spartanburg, S. C. (I. C. Blackwood, of 
Spartanburg, S. C, on the brief), for défendant in error. 

KNAPP, Circuit Judge. Plaintifï in error, défendant below and 
hereinafter so called, is a fraternal benefit association, organized un- 
der the laws of Ohio, and having its main office at Columbus in that 
State, where its afifairs are managed by a governing body known as 
the Suprême Council. Subject to the Suprême Council are certain 
Grand Councils, which hâve jurisdiction in their several djefined 
territories, and subject to both the Suprême and Grand Councils are 
the local and subordinate councils, whose territories and powers are 
prescribed by the Suprême and Grand Councils. The rights, privi- 
lèges, and duties of members of the order, and the obligation of the 
order to its members, are fixed by the statutes of the incorporating 
State, and of other states in which the order may operate, and by the 
constitution and by-laws adopted in pursuance thereof. Thèse make 
provision for the maintenance of a fund, by assessments charged 
upon and collected from members, to indemnify them for death or 
disability resulting from accidentai means; and such members are 
indemnified, if in good standing, to the amount named in certificates 
issued to them in accordance with the constitution and by-laws. To 

^:^For other cases see Bame topic & KEY-NUMBëR in aU Key-Numbered Digests & lûdexea 
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an extent at least the order is a secret organization ; and the sub- 
ordinate or local councils are the ones that receive members, confer 
"degrees," collect membership dues, and the like. They also col- 
lect for the Suprême Council ail assessments for the Insurance or 
indemnity fund. As we understand the matter, each local council 
has the exclusive right to manage its own financial affairs, retains 
ail moneys paid in for membership dues, and disposes of the same 
without control by the Suprême Council. On the other hand, the 
local councils hâve nothing to do with the Insurance of members 
against accident, or with the settlement and payment of claims aris- 
ing from sucli Insurance, save as instrumentalities for the collection 
of assessments. It also appears that an eligible person may join the 
order for fraternal purposes only, without becoming an insured mem- 
ber, but if an insured member ceases to be a fraternal member his 
Insurance is canceled. 

In April, 1912, John Theron Belue joined the local council at 
Spartanburg, S. C, became an insured member of the order, and 
received a certificate. This certificate was afterwards surrendered, 
and a new certificate issued, for reasons not now material, under 
date of January 2, 1914. His wife, Mary Lucile Belue, plaintifï 
herein, was named the beneficiary. He died April 24, 1917, from the 
effects, as her complaint allèges, of an accidentai wound upon his 
nose five days before. The défendant denied liability, and this suit 
was brought. 

The first défense set up in answer, and hère claimed to bave been 
established at the trial, is "that the death of the deceased was not 
the resuit of external, violent, and accidentai means, producing bod- 
ily înjury, as the proximate, sole, and only cause of death, and that 
there were no visible marks upon the body of any such accidentai 
injury, and that if the death was due to infection there was no such 
visible wound," as required by the contract of Insurance. Belue 
died of erysipelas, which plaintifï asserts, and défendant dénies, was 
caused by a wound on the nose. To this issue most of the testimony 
was directed, much of it conflicting, and doctors as usual disagree- 
ing. It is not deemed needful to review the opposing proofs, or oth- 
erwise discuss this dispute, as the case in our opinion turns on an- 
other question. We shall therefore assume, though without so de- 
ciding, that the évidence relating to the cause of Belue's death was 
properly submitted to the jury, and warranted their finding in plain- 
tifif's favor. 

[1] The défense now to be considered is based upon certain provi- 
sions in the constitution of the order, which by the terms of the 
certificate is made a part of the Insurance contract. Among thèse, 
under the gênerai heading of "Insurance," are the foUowing: 

"Article VII, Sec. 3. If any Insured member fails to pay any or ail of the 
iees, fines, costs, dues or assessments eharged or levled against him as a 
member or as an Insured member of this order when and as the same beconie 
severally due and payable, he shall iramediately on the happening of such 
default and by virtue thereof become delinquent and cease to be In good 
standing as an insured member, and he and every person claiming by, througli 
or under him or his membersliip or his certificate of Insurance at the tlme 
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sucli flefault occnrs and by virtne thereof stiall be susiiended from atiy and 
ail rights to indeuniity or benefits of whatever chaiMcter "Uïider or throngh 
this article. Should sueh deliiujuent meitiber at aiiy tliiie n'î^aiii liis good 
standing as an inynred nieml)er in the order, liis restoration thercto slmll in 
no wise operate to eutltle hiui or anyone claiming by, tlirough or under iiim 
or his menibershiii or his eertificate of Insurance, to indemnity or benefits 
ou acifount of any accident or injui'y received by hini wUile not in good stand- 
ing or on account of death resulting therefrom. 

"ïbe sending of notices of any assessments, fées, fines, costs or dues, or 
niaking demand for tbe sanie, sball not constitnte or l)e held a waiver of sucli 
suspension, nor sliall the fact that his eertificate of Insurance or of nienibor- 
sliip lias not been duly canceled be eonsidered a waiver of snch default." 

"Article VII, Sec. 14. The forvvarding of blaiiks for the puriiose of proofs 
as above provided, or the investigation of any clainis by a nieHd)er or otticer 
of tlie order or any one autiiorixed to represent the order, or tlie holding 
of any autopsy by anyone representing the order, shall not constitute or be 
a waiver of any riglit or of any défense wliich the order may bave against 
any elaim made against it, and the niakiug of proofs or tllitig of notices shall 
be at the claiinant's expense. * * » 

"No knowledge or infornuition obtained l).y or furnislied to any otticer or 
niend)er of any subordinate, Grand or SuprenLe Conucil of tbe order, except 
the Suprême Sewetary of the order, shall be held or construed to be knowl- 
edge of or notice to tbe order." 

"Article VII, Hcc. 17. No (irand or Subordinate Council, oliicer, meniljer or 
agent of any subordinate. Grand, or the Suin-eme Council of the order i* 
authorized or permitted to waive any of the provisions of the constit;ntion of 
this or'der relating to Insurance as the sanie are now in force or niay l)e liere- 
after enacted." 

The substance of the foregoing provisions appears in the eertificate 
issued to Belue. 

The facts to be stated in this connection are practically undis- 
puted. For a year or more after January 2, 1914, when he received 
the eertificate in suit, Belue paid his dues and assessments with rea- 
sonable promptness. In June, 1916, however, he was suspended for 
failure to pay certain dues and assessments which had theretofore 
accrued. He was reinstated on August 12th following, when he paid 
the amount for which he was then in arrears. No payment was tnade 
by him after that date. On Aprir 19, 1917, the day he is alleged to 
hâve met with the accident that caused his death, and for some time 
before, he was in arrears for cjuarterly dues for three c^uarters, 
amounting to $3, and for four assessments of $2 each, and had been 
repeatedly notified of his delinquency. On April 20 the secretary of 
the local council, one J. B. Reid, wrote Belue as follows: 

"I bave uiailed yon several statenients regarding your dues and assess- 
ments, aniounting to .fil, wlrich are past due. As long as thèse romain uu- 
paid, your benefleiaries hâve no protection froni tlie or<ler in case of your 
accidentai disability or deatli. Kindly mail your check at onc-e covering 
the above amount." 

This letter was opened by Belue's father, with wliom Belue and 
his wife lived. On the following day the father carried the letter, 
with his ovk'n check for $11, to Reid's office, and, not finding him 
there, left the letter and check on a desk, where Reid discovered 
them on his return. Reid was not personally acquainted with Belue 
and had no knowledge of his illness. Accordingly he took the check, 
which was later deposited in bank, and at once mailed to Belue the 
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regular officiai receipt. It seems évident that Belue was then in a 
desperate condition ; he died three days af terwards. In the f ol- 
lowing month, wlien the actual circumstances had been disclosed, the 
amount of the check was tendered back to the father, and upon his 
refusai to accept the same the tender was kept good by payment into 
court. The testimony shows beyond dispute that the members of the 
Suprême Council, inchiding the Suprême Secretary, who appears to 
hâve entire charge of such matters, were wholly ignorant of the f acts 
above recited, until they were ascertained by Dr. Taylor, the Suprême 
Surgeon, who went to Spartanburg some time in May for the pur- 
pose of making an investigation. 

[2] The case cornes at once to a question of waiver. Plaintiff 
contends that the acceptance of the father's check by I-ieid, the local 
secretary, though in ignorance of Belue's illness, or of any claim that 
he had suffered an accident, operated nevertheless to restore the in- 
sured to "good standing" in ail respects, and to give him the status 
of a member who had not been delinquent. We are unable to sus- 
tain this contention. The certificate issued to Belue, reproducing a 
provision of the constitution authorized by the laws of Ohio and 
of South Carolina, contains the unqualifîed statement that "no of- 
ficer, member or agent of any subordinate, Grand, or the Suprême 
Council of this order, is authorized or permitted to waive any of the 
provisions of the Constitution of this order relating to insurancc as 
the same are now in force or may be hereafter enacted." And the 
constitution provides in most explicit terms, repeated in the certifi- 
cate, that if any insured member fails to pay his dues and assess- 
ments as and when they become payable, 'he shall immediately on 
the happening of such default and by virtue thereof" cease to be in 
good standing and be suspended from ail benefits and rights to in- 
demnity, and that if such delinquent should at any time regain his 
good standing as an insured member, "his restoration thereto shall 
in no wise operate to entitle him, or any one claiming by, through or 
under him, or his membership or his certificate of insurance, to in- 
demnity or benefits on account of any accident or injury received by 
him while not in good standing, or on account of death resulting 
therefrom." 

The facts established at the trial permit no doubt of the fuU ap- 
plication of thèse provisions. It is virtually conceded, and surely 
cannot be denied, that the cause of IjcIuc's illness and death, what- 
ever it was, antedated by some days at least the payment made by 
his father. When that payment was unwittingly accepted, Belue had 
been in default for several months, and "by virtue thereof" had for- 
feited ail rights to indemnity under the insurance contract. True, 
he had not been formally "suspended," apparently because the local 
council had neglected its duty, and so for argument's sake it may be 
assumed that Keid's acceptance of the check on the 21st of April 
operated to reinstate Belue in good standing as an insured member 
from and after that date. By no valid process of reasoning can the 
transaction be given any greater effect. That it was not and could 
not be rétroactive, to the extent of creating liability for an accident 
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which happened during the period of delinquency, seems too plairt 
for serious question. 

The whole argument of plaintiff is conclusively answered, as we 
think, by the fact that Behie was not insured at the time he is al- 
leged to hâve received an injury, because he was then in arrears of 
long standing, and that no after payment to the local secretary, or 
even to the Suprême Council itself, could revive his insurance as 
against an accident occurring in the meantime. Not only does the 
contract expressly so déclare, but it also déclares in clearest terms 
that no officer or agent of the order shall hâve authority or be per- 
mitted to waive its provisions. In our judgment the local secretary, 
whether acting in that capacity or merely as a collecting agent for the 
Suprême Council, was wholly without power, by anything he did or 
could do, to relieve Belue from the conséquences of his default, or 
to estop the défendant from denying liability because of that default. 
To hold otherwise would be to set at naught the basic provisions of 
the constitution, and to imperil the stability and usefulness of the or- 
der by making it responsible, in such circumstances as are hère dis- 
closed, for tlie mistakes and négligence, and even the bad faith, of 
local officiais. The claim of waiver must be rejected. 

This conclusion appears to be supported by practically unanimous 
authority. Indeed, the décisions are so little in conflict that quota- 
tion would hardly be appropriate. In Northern Assurance Co. v. 
Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 46 L. Ed. 213, 
reviewing a great number of cases, and frequently cited, this subject 
of waiver is elaborately discussed. The principle there announced 
was soon after applied to a case directly in point, Modem Woodmen 
of America v. Tevis, 117 Fed. 369, 54 C. C. A. 293. Among many 
others of striking similarity are Maryland Casualty Co. v. Campbell, 
255 Fed. 437, 166 C. C. A. 513, Fee v. Nat. Masonic Ass'n, 110 
lowa, 271, 81 N. W. 483, Crosby v. Vermont Accident Ins. Co., 84 
Vt. 510, 80 Atl. 817, Gagne v. Mass. B. & I. Co., 78 N. H. 439, 101 Atl. 
212, and Nat. Life & Accident Co. v. Reams (Tex. Civ. App.) 197 S. 
W. 332. 

If Currence v. Sovereign Camp W. O. W., 95 S. C. 61, 78 S. E. 
442, and Crumley v. Sovereign Camp W. O. W., 102 S. C. 386, 86 
S. E. 954, are of contrary import, as plaintiff contends, the same 
cannot be said of Vant v. Grand Lodge K. of P., 102 S. C. 413, 86 
S. E. 677, and Sternheimer v. O. U. C. T. A., 107 S. C. 291, 93 S. E. 
8, more recently decided. We are satisfied, after careful examina- 
tion of ail thèse cases, that the Suprême Court of South CaroHna,. 
upon the facts hère of record, is not at variance with the views ex- 
pressed in this opinion. 

It foUows that the judgment must be reversed, and the cause re- 
manded, with instructions to grant a new trial. 

Reversed. 
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LEE V. MINOR et aL * 
(Circuit Court of Appeals, Ninth Circuit February 24, 1920.) 
No. 3307. 

1. Courts <S^2C2(3) — Fédérai, court of equitt wili, einteetain Burr Fob 

BELIEF FKOM PROBATE COURT DECREE OBTAINED BT FBAUD. 

A suit may be niaintained in a fédéral curt of equity for relief from 
a decree of distribution rendered by a state probate court on allégations 
that the trustées under the will were attemptlng to deprive plaintiff of 
her property, and, in violation of their trust, by their Iniportunlties and 
représentations, willfuily induced the court to mal£e tlie decree ex parte, 
without plaintiff being présent or being a party, ail of which was well 
Ijnown to the défendant trustée. 

2. Wir-LS <®^r)SC(l) — Bbneficiaby's divorce entitled her to property un- 

der PROVISION APPLICABLE, IF SHE BECAME A WIDOW OR SINGLE WOMAN. 

Under a will givlng property in trust for a daughter for life, and at 
her death, during coverturo without issue, to collatéral relatives, but 
providhig that, if she became a widovsr or a single woman, the whole 
property sbould be distributed to her, her divorce from her husband en- 
tillcid lier to the property, though she afterwards remarried. 

Ross, Circuit Judge, dissenting in part. 

On pétition for rehearing. Denied. 

For former opinion, see 260 Fed. 700, C. C. A. •. 

F. C. Heffron, of Eugène, Or., for appellant. 

John H. Miller, of San Francisco, Cal, for appellees. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

HUNT, Circuit Judge. [1] In the inotion for rehearing appellant 
specially invites attention to the second amended complaint in the rec- 
ord, and to the allégations therein that the défendant and the other 
trustées knew or should hâve known that plaintiff and other benefi- 
ciaries had no notice or knowledge of the hearing on the pétition for 
distribution, or of the matters contained in such pétition, or that by 
said pétition and hearing défendant and the other trustées were at- 
tempting to deprive plaintiff of her property, and that "in violation 
of their said trust and their duties thereunder" défendants did "by 
their importunities and représentations willfuily induce" the state 
court to make the "pretended" decree, made ex parte, without plaintiff 
being présent or being a party to the proceedings, ail of which was 
well known to défendant. There is also a further averment that de- 
fendant failed to perform his duty by failing to notify plaintiff of her 
rights as a beneficiary. 

We hâve again considered thèse averments and a majority of the 
court believes the facts pleaded sufficient to constitute a cause of action, 
and that we should recède from the conclusion announced in the 
original opinion that the fédéral court was without jurisdiction. This 
view is reached after re-examining the décisions of the Suprême 
Court of California, where it is held that an action will lie on the 

^=»For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Dlgests A Indexe» 
•Ceniorarl denied 252 U. S. — , 40 Sup. Ct. 485, 64 L. Ed. — . 
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equity side of tbe court for relief against a judgmetit wrongfuUy made 
by reason of mistake or extrinsic fraud. In McGavin v. San Francis- 
co P. O. A. Soc., 34 Cal. App. 168, 167 Pac. 182, the earlier cases are 
reviewed, and it is held that extrinsic fraud or mistake may consist, 
among other things, of keeping the unsuccessful party away from 
court by a false promise of a compromise or purposely keeping him 
in ignorance of the suit. Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317; 
Benning v. Superior Court, 34 Cal. App. 296, 167 Pac. 291 ; Camjj- 
bell V. Campbell, 152 Cal. 208, 92 Pac. 184; Title Insurance & Trust 
Co. V. Cal. D. Co., 171 Cal. 173, 152 Pac. 542; People v. Norris, 144 
Cal. 422, 77 Pac. 998. 

[2] We are in accord, however, in the view that the contention 
of appellant that the decree of distribution made by the superior court 
of the State is void as to her, because she had no notice of the hearing 
of the pétition, cannot avail appellant; for considering that appellant 
was a résident of North Dakota, and assuming that the notice given 
was not reasonable or sufficient, we are of the opinion that the com- 
plaint of appellant fails to show that she had any rights under the 
will. 

Construction of the contingencies of the will is not specially diffi- 
cult. If at the time of distribution Daisy Belle was a widow or single, 
ihen the trust vvould terminate and she was to take in fee. The testa- 
trix had in mind either the death of C. H. Nicewonger, in which event 
Daisy would become a widow, or that she might be divorced, in which 
event she would become a single woman. On the other hand, il 
Daisy should not hâve been divorced when distribution was decreed, 
and if she had died during coverture and left no issue, then the trust 
would hâve terminated, and distribution would bave been had to col- 
latéral heirs, of whom appellant was one. Daisy, however, was di- 
vorced and was living as a single person when final distribution was 
had. The fact that after distribution she married again, and while in 
coverture died without issue, is immaterial, and became a circum- 
stance not provided for bv the will. Section 1345, Civ. Code Cal. ; 
In re Rogers, 94 Cal. 526,' 29 Pac. 962; section 871, Civ. Code Cal. 
Under the situation which existed at the time of distribution, the 
State court could not bave refused to proceed on the ground that Daisy 
might marry again and thereafter die during marriage. 

We therefore believe the District Court was right in its construc- 
tion of the will, and in ordering the suit dismissed. 

Rehearing denied. 

ROSS, Circuit Judge (concurring in the déniai of the pétition). As 
the sole purpose of the bill in this case was to obtain a construction 
by the fédéral court of the will of the deceased, contrary to the con- 
struction placed upon it by the probate court of the state, the in- 
applicability of the main case relied upon in the pétition for rehearing, 
namely, Bacon v. Bacon, 150 Cal. 477, 89 Pac. 317, cannot be more 
plainly shovvn than by stating its f acts, which were thèse : 

In 1893 Henry D. Bacon died, leaving surviving him bis wido\v, 
Julia A. Bacon, and three children, two daughters and a son, named 
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Frank Page Bacon, and also leaving a will by the terms of which 
the bu!k of his property, after the payment of his debts, was be- 
(jueathed to the three chiklren by this clause : 

"If my sald estate is worth as much as two huiidrwl and flfty tlioiisand 
dollars at my deuth after piiyiiipnt of liahilities as aforpsaid, I désire Tluit 
ray légal représentatives shall i)a,\- to the viftî of niy said son ]<>ank [slie 
liein}; tlie plaiutifC in tle casel tho suin of teii tliousand dollars, iind to the 
]iusl)aiid or husbands of my siiid daiighters Ella Etta and (,'arrie Jennie 
eaeti rho suni of ten thonsand dollars." 

At the time of the exécution of the will the plaintiff was the wife of 
the son Frank, and, the estate being worth more than $250,000. she 
was therefore entitled to the legacy of $10,000. The will was admitted 
to probate, and the chiklren were appointed executor and exécutrices 
of the will, and duly qualified and acted as such. Intermediate the 
testator's death and the probating of the will, the children and other 
parties interested, except the plaintiff in the case, met for the pur- 
pose of reading the will, and in reading it by mistake the word "ten" 
was read as "two" where it occurred in the above-quoted clause. That 
mistake was carried into ail the subséquent proceedings, not having 
been perceived by any one concerned in the administration. A de- 
cree of final distribution of the estate was made, reciting the said leg- 
acy to the plaintifif as being one of $2,000, declaring its full payment 
(plaintiff having accepted it and receipted therefor in full, and ail 
of the parties concerned then believing that each of the legacies was 
for $2,000 only), and distributing the residue to a certain corporation 
to which the other legatees had theretofore conveyed their respective 
interests in exchange for a proportionate amount of the corporate 
stock. 

The suit was brought by the wife of Frank Page Bacon against the 
residuary legatees, as well as the said corporation, and widow of the 
testator, to obtain a judgment declaring that the legacy bequeathed 
to the plaintiff by the will was $10,000, and to recover the unpaid 
$8,000 thereof , with interest ; the complaint being based upon the 
mistake, and also upon alleged fraud. 

Manifestly the recovery of property received under a final decree 
of distribution through a mistake, or through the fraud, of the parties 
interested, by means of an independent suit, is whoUy différent from a 
suit, such as was the présent one, to secure a decree of a fédéral court 
undertaking to substitute its légal construction of the will of a deceas- 
ed person, contrary to the construction placed upon it by the probate 
court of the state having, under the laws of the state, sole jurisdiction 
of the matter. 

In the case of Toland v. Earl, 129 Cal. 148, 61 Pac. 914, 79 Am. 
St. Rep. 100, expressly referred to in the subséquent case of Bacon 
V. Bacon, supra, without disapproval, Justice Temple, delivering the 
opinion of Department 2 of the Suprême Court of California, con- 
curred in by Justices McFarland and Henshaw, and subsequently ap- 
proved by the whole court by the déniai of a pétition for a hearing of 
it in banc, held in effect that an independent action in equity does not 
lie in California to construe a will, whether it involves merely légal 
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questions or questions relating to the exécution of trusts created by 
the will; that it was the province of the superior court, which settles 
the estate of a deceased person, to construe the will and the trusts 
created thereby; and that any such action in equity, brought in the 
same court, other than that branch thereof having exclusive juris- 
diction over the estâtes of deceased persons, to obtain a construction 
of a will, cannot be entertained, and that any judgment rendered there- 
în would be void. No case bas been cited, and I bave found none, 
in the Suprême Court of California, holding to the contrary. 

Turning to the Suprême Court of the United States, the principles 
controlling the fédéral courts in such matters will be seen from the 
case of Sutton v. English, 246 U. S. 199, 205, 38 Sup. Ct. 254, 256 
(62 Iv. Ed. 664), where it is said : 

"By a séries of décisions In tliis court it has been established that, since 
ît (îoes net pertain to the gênerai .Inrisdiction of a court of equity to set 
nside a will, or the probate thereof, or to adniiuister upon the estâtes of 
deeedents In rem, matters of tbis character are not within the ordinary 
equity jurisdiction of the fédéral courts; that as the authorlty to make 
wllls Is derived from the states, and the requirement of probate Is but a 
régulation to make a will effective, matters of strict probate are not with- 
in the jurisdiction of courts of the United States; that where a state, by 
statute or custom, gives to parties interested the right to bring an action 
or suit Inter partes, either at law or In equity, to annul a will or to Bet 
aslde the probate, the courts of the TJnited States, where diversity of cltl- 
zenship and a sufiicient ainount in controrersy appear, can enforce the same 
remedy, but that this relates only to Independent suits, and not to procédure 
merely incidental or anclllary to the prol)ate, and, further, that questions re- 
lating to the interests of heirs, devisees, or legatees, or trusts affeeting such 
luterests, whlch may be determined without interfering with probate or 
assuming gênerai administration, are within the jurisdiction of the fédéral 
courts where diversity of citizenshir> existe and the requisite amount is in 
controversy. Broderlck's Will, 21 Wall. 503, 509, 512 [22 L. Ed. 599]; Ellis 
V. Davis, 109 V. S. 485, 494, et seq. [3 Sup. Ct. 327, 27 L. Ed. 1006] ; Farrell 
V. O'Brien, 199 U. S. S9, 110 [25 Sup. Ct. 727, 50 L. Ed. 101] ; Waterman v. 
Oanal-Louisiana Bank Co., 215 U. S. 33, 43 [30 Sup. Ct. 10, 54i Tj. Ed. 80]." 

And in Waterman v. Canal-Louisiana Bank Co., last above referred 
to, the court said (215 U. S. at page 43, 30 Sup. Ct. 12 [54 L. Ëd. 
80]): 

"The rule stated In many cases in this court affirms the jurisdiction of 
tlie fédéral courts to give relief of the nature stated, notwithstariding the 
statutes of the state undertake to give to state probate courts exclusive juris- 
diction over ail matters concerning the settlement of accounts of executors 
and admmistrators in the distribution of estâtes. This rule Is subject to 
certain qualifications, which we may now notice. The courts of the United 
States, while they may exercise the jurisdiction, and may make decrees bind- 
Ing upon the parties, cannot seize and control the property whlch Is In the 
possession of the state court. In Byers v. McAuley [149 U. S. 608, 13 Sup. 
et. 906, 37 L. Ed. 807], supra, the rule was thus tersely stated by Mr. Jus- 
tice Brewer, deliverlng the opinion of the court: 'A citizen of another state 
may establish a debt against the estate. Yonley v. I^avender, 21 Wall. 276 
[22 L,. Ed. 536] ; Hess v. Reynolds, 113 U. S. 73 [5 Sup. Ct. 377, 28 L. Ed. 927]. 
But the debt thus established must take Its place and share of the estate as 
admiuistered by the probate court; and It cannot be enforced by process 
directly against the property of the décèdent. Tonley v. Lavender, supra. 
In llke manner a distributee, citizen of another state, may establish his 
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right to a share in tho estate, and enforee such adjudication against the 
admlnistrator personally, or his sureties (Payne v. Hooli:, 7 Wall. 425 [19 
L. Ed. 260]), or against any other parties subject to liabilltv (Borer v. Chap- 
man, 119 V. S. 5S7 [7 Sup. Ct. 342, 30 L. Ed. 532]), or in other way which 
does not disturb the possession of the property by the state court. See the 
rnany cases beretofore eited.' 

"In a late case, vvhere the subject was given considération in this court 
(Farrell v. O'Brien, 190 U. S. 89 [25 Sup. Ct. 727, 50 L. Ed. 101]), while the 
rule of the earller cases was stated and their binding force admitted, it was 
laid down that the Circuit Court of the United States could not entertain 
jurisdict.ion of a bill to set aside the probate of a will in the state of Wash- 
ington, because by the statutes of tliat state the proceeding was purely in 
rem and not a suit inter partes, sustainable in a court of equity. That case 
recognized, what previous cases had held, that in proceedings purely of a 
probate character there was no jurisdiction in the fédéral courts. This was 
in harmony with the rule theretofore laid down in Byers v. ÎIcAuley, supra, 
in. which it was held that the fédéral court could not exercise original juris- 
diction to draw to itsolf the entire settlement of the estate of the décèdent 
and the accounts of administration, or the power to détermine ail claims 
against the estate. But it v.as there decided that a Circuit Court of the 
United States could entertain jurisdiction in favor of citizens of otlier gtates 
to détermine and awarcl by dea'ees binding in personam their shares in the 
estâtes. 

"In view of the cases cited, and the rules thus established, it is évident 
that the bill in this case goes too far in asicing to hâve an accounting of the 
estate, such as can only be had in the probate court having jurisdiction of 
the matter; for it is tlie resuit of the cases that, in so far as the probate 
administration of the estate is concerned in the payment of debts and the 
settlement of the accounts by the exécuter or admlnistrator, the jurisdiction 
of the probate court may not be intcrfered with. It is also tiue, as was held 
in the court below in the case at bar, that the prior possession of the state 
probate court cannot be interfered with by the decree of the fédéral court. 
Still we think there is an aspect of this case within the fédéral jurisdiction, 
aud for which relief niay be granted to the complaiuant, if slie makes out 
the allégations of her bill nnder the other prayers, and the prayer for 
gênerai relief therein contalned. Under such prayer a court of equity will 
shape its decree aecording to the equity of tlie case. Walden v. Bodley, 14 
Pet. 356, 164 [10 L. Ed. 398]." 

I regard it as clear that, under the true doctrine announced in the 
cases above cited, the District Court had no jurisdiction of the suit 
brought therein, seeking a construction of the will of the deceased 
contrary to the construction placed thereon by that department of the 
state court having exclusive jurisdiction of the estâtes of deceased 
persons. 
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In re FRANKLIN BREWING CO. (two cases). 

(Circuit Court ot Appeals, Second Circuit. January 14, 1920.) 

Nos. 94, 95. 

1. Bawkruptct <®=3288(1) — CotrBT without summabt jurisdiction oi ad- 

verse CLAIM. 

A court of bankruptcy held wittiout summary jurlsdiction to détermine, 
on pétition of tlie trustée of a banknipt corporation, that salaries voted 
and paid by thie corporation to its offlcers were illégal, and to order tlieir 
return over objection of such oflicers and tbeir contention tbat tlie ac- 
tion of tlie corporation was légal and valid. 

2. Bankrtjptct <S=»145(1) — Bioht of trustée to recovee salaries paid bt 

corporation. 

Salaries, not unreasonable in amount, voted and paid by the directors 
of a corporation, who also owned a large majority of its stock, to certain 
officers of the coi-poration fo)' past services, witbout objection by any stock- 
holder or créditer, held not recoverable by the trustée on behalf of subsé- 
quent creditors, on bankruptcy of the corporation more than 10 years 
later. 

Pétitions to Revise Orders of the District Court of the United 
States for the Eastern District of New York. 

In the matter of the Franklin Brewing Company, bankrupt. On 
pétitions of Henry Doscher and of Henry Doscher and others, execu- 
tors of Claus Doscher, deceased, to revise orders of the District Court. 
Reversed. 

See, also, (D. C.) 257 Fed. 135. 

Pétitions to revise and review orders of the District Court for the 
Eastern District of New York, which directed the petitioners to pay 
to the trustées in bankruptcy the sum of .$1,000, with interest, in the 
case of Henry Doscher, petitioner, and $11,000, with interest, in the 
case of Henry Doscher, John Doscher, and Charles Doscher, as execu- 
tors of Claus Doscher, deceased, petitioners. The petitioners appeal. 
Orders reversed and remanded, with directions to dismiss the petition- 
er's application. 

Henry F. Cochrane, of Brooklyn, N. Y., for petitioners. 
Samuel Evans Maires, of Brooklyn, N. Y., for respondents. 

Before WARD, HOUGH, and MANTON, Circuit Judgés. 

MANTON, Circuit Judge. The Franklin Brewing Company is a 
domestic corporation and has been organized since July, 1903. The 
late Claus Doscher was président and a director of the corporation f rom 
January 21, 1904, to the date of his death July 6, 1910. He was also 
a stockholder. Henry Doscher was the vice président and hkewise 
a director and a stockholder. Charles Doscher, a son of Claus Dosch- 
er, was the secretary juid also a director and stockholder ; John Dosch- 
er, another son, was also a director and stockholder. The above 
named, together with Henry F. Cochrane, Esq., their attorney, held 
ail the stock of the company. 

On January 8, 1906, a resolution of the board of directors was ap- 

^=7Far otber cases see same topic & KEY-KUMBBR in ail Key-Numbered Digests & Indexea 
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proved giving to Henry Doscher $1,000 for his services rendered 
prior to January 1, 1906, and awarded him an allowance for salary at 
the rate of $500 per year thereaf ter. On December 20, 1906, at a meet- 
ing of the board of directors, a resolution was approved re-electing 
Claus Doscher président of the corporation and awarding hiin the sum 
of $12,000 per annum as compensation for services commencing the 
Ist day of January, 1906. The corporation was adjudicated a bank- 
rupt on the 5th of March, 1917, and the présent trustées were ap- 
pointed on March 19, 1917. 

Claus Doscher's last will was duly probated, executors were ap- 
pointed, and it appears that they hâve qualified and acted as execu- 
tors. They hâve paid ail the debts due and owing by the estate, and 
the only unsettled business of the estate is the claim made by the 
executors against the bankrupt corporation for moneys advanced. 
After their appointment the trustées, by this pétition, sought to re- 
cover for the estate of the bankrupt, in the case of Henry Doscher, 
$3,500, with interest from January 25, 1906, alleging that this sum 
was paid for services performed prior to the passage of the resolu- 
tion herein referred to, and that such payment was illégal and void 
and a fraud upon the creditors. The District Judge granted the pé- 
tition to the extent of $1,000 and denied as to the balance, $2,500. 

In the case of Claus Doscher, the District Judge granted the péti- 
tion directing the executors to pay $11,000, with interest from the 
Ist of January, 1907, thus finding that this sum was paid prior to the 
approval of the résolution awarding salary compensation to Claus 
Doscher for services antedating the date of such resolution. Henry 
Doscher and the executors of Claus Doscher, feeling aggrieved, seek 
by thèse pétitions, to review and revise the orders of the District 
Court. 

[ 1 ] At the outset, the orders are attacked upon the ground that 
the bankruptcy court had no jurisdiction or power in the summary 
proceedings to make the orders sought to be revised. This objection 
was raised by the petitioners in their answer to the pétition, wherein 
it was asserted in paragraph 3, that — 

"The respondents allège that the clalm set fortli in the pétition herein Is 
not cognizjible b.v this court on a summary aiiplieation, and that this court Is 
withoiit jnrisdictjon to hear und détermine this application or any question 
arising out of the claim herein presented." 

The same contention was presented to the District Judge when the 
matter came on, for a hearing before the court, and on May 13, 1919, 
the District Judge, in a mémorandum, announced that the court had 
jurisdiction over the issues and ordered a référence before a master. 
Thereafter counsel representing the petitioners took part in the hear- 
ing, which proceeded under a summary jurisdiction of the court. 
The majority of the court is of the opinion that the objection to the 
jurisdiction of the court in thus proceeding was sufficiently raised. 
We think the petitioners occupied the position of adverse claimants. 
Gratiot County State Bank v. Johnson, etc., 249 U. S. 246, 39 Sup. 
Ct. 263, 63 L. Ed. 587. The property sought to be collected by the 
trustées froiT the respective petitioners was not in the possession of 
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the trustées, and they did not hâve title thereto. It is subject to an 
adverse claim by the petitioners, namely, that they resist the right 
of collection and the obligation to pay. 

They contend that the money vi^as due and owing to them for serv- 
ices, that it was legally paid, and that without objection to those who 
might object if illegally paid, to wit, the stockholders and the then 
creditors. Where the trustée has not title and possession, and there 
is outstanding an adverse claim, the property cannot be ordered sum- 
marily to be delivered to the trustée. In re Baudouine, 101 Fed. 
574, 41 C. C. A. 318. Where the bankrupt is a corporation, sum- 
mary proceedings may lie to recover property of the corporation in 
the possession of an ofhcer thereof who makes no personal claim to 
said property. In re Brockton Idéal Shoe Co., 202 Fed. 199, 120 
C. C. A. 447. But that is not this case. Hère there is more than a 
colorable claim, and it cannot be disposed of other than by a plenary 
suit. In re Yorkville Coal Co.,_ 211 Fed. 619, 128 C. C. A. 570. 
From the arguments and briefs, it appears that the question of law, 
as contended for by the petitioners, of the right to make such payment 
for past services, is more than colorable. Where a question of law 
and fact is thus presented, the procédure must be by plenary suit. 
In re Midtown Contracting Co., 243 Fed. 56, 155 C. C. A. 586; In 
re Joseph R. Marquette, 254 Fed. 419, 166 C. C. A. 51. 

[2] The moneys in question were paid upwards of 10 years before 
this application to compel payment by the petitioners, and in that 
time it appears that the estate of Claus Doscher had been practically 
wound up and its affairs completed. The pétitions charge fraud in 
such payments, as well as illegality because there was payment for 
salaries for past services to ofïicers of the corporation. We see no 
justification in the évidence for the claim of fraud. When the reso- 
lution was passed and the payments made, upwards of 10 years ago, 
no one contends that the Franklin Brewing Company contemplated 
bankruptcy, or that its creditors intended to pétition in involuntary 
proceedings. The stockholders could not complain, because they were 
parties to the resolution. Ail of the stockholders, with the exception 
of the attorney, Henry F. Cochrane, were directors, and approved 
the resolution. Mr. Cochrane did not, and does not now, complain. 
No existing creditors could complain, because they were or hâve 
ail been paid, and were not injured by the payment to the corporate 
officers. The présent creditors of the corporation are persons who 
hâve since such payment become creditors. 

A director cannot, with propriety, vote in his board of directors, in 
a matter afïecting his private interest; but his fellow directors, who 
hâve no personal interest in the matter, may vote. If an interested 
director does vote, the resolution becomes voidable at the instance of 
the corporation or the shareholders without regard to its fairness, 
but this is so providing the vote of the director was essential and 
necessary to the passage of the resolution. Carr v. Kimball, 153 App. 
Div. 825, 139 N. Y. Supp. 253. Such action by an interested director 
is not void, but voidable. Jacobson v. Brooklyn Lumber Co., 184 N. 
Y. 152, 76 N. E. 1075; Godley v. Crandall & Godley Co., 212 N. Y. 
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121, 105 N. E. 818, L. R. A. 1915D, 632. Such acts, whîch may 
be ultra vires, but not fraudulent, and which are voidable only, raay 
be ratified by the majority of the stockholders. Leslie v. Lorillard, 
110 N. Y. 519, 18 N. E. 363, 1 L. R. A. 456. There does not appear 
to be anything unreasonable or excessive in the salaries allowed for 
services performed, and the law does not operate to deprive the Com- 
pany of the services of those who may possess the necessary skill 
or business requirements to a successful management and conduct of 
the corporate business and who may hâve the most vital interest in 
its participation. Because the petitioners were stockholders and di- 
rectors does not forbid their being paid for salary, if the same is 
approved and ratified by the corporation, and we do not think that 
creditors 10 years later, who subsequently became such, may com- 
plain of such payments. Gardner v. Butler, 30 N. J. Eq. 702. 

Even though the claim were presented in a summary way, as it was 
considered in the court below, the défense of the statute of limitations 
as a bar thereto was a right accorded to the petitioners. Pollitz v. 
Wabash R. Co., 207 N. Y. 113, 100 N. E. 721. If the trustées had pro- 
ceeded in a plenary action in the equity division of the court, seeking 
équitable relief, the 10-year limitation on such claim under the New 
York statute would be available to the petitioners. If there was 
an illégal payment made, a cause of action for its recovery rested, 
then, with the shareholders and creditors, and the commencement of 
the time to sue under the statute of limitations began then. This, of 
course, is assuming that the resolution was void ab initio, because of 
a violation of the state law relating to corporations. Such a claim 
must rest upon the possession of the moneys by the petitioners with- 
out ownership therein, upon the theory that the corporation never 
divested itself of the ownership it was entitled to. 

Even if we were to hold that the payment of salaries for services 
was wrong, it was voidable only, and not void. There is no right 
existing in the subséquent unsecured creditors of a bankrupt corpora- 
tion to now insist that, upon the theory that they are entitled to share 
ratably in the assets of the fund in the hands of the trustées, they may 
now take advantage of the right then existing in the corporation to dé- 
clare the payments void, and sue for the recovery of such wrongful 
payments. 

Where the sole authority for the payment of salary between the 
officers of the corporation was a resolution adopted solely by a vote of 
the directors who were to be the direct beneficiaries, and who not 
only fîxed their own compensation, but determined the value to the 
corporation of their contemplated services and who decided their 
duties, and where such services were valued at exorbitant sums, in such 
action, when tested promptly by those entitled to object, the moneys 
paid are properly held to be recoverable. 

As we hâve pointed out, the merits of the right of the trustée to 
collect must, in this instance, like ail others, be determined by the 
facts peculiar to this instant case. The pétitions of the trustée should 
hâve been dismissed. 

The orders are reversed. 
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DELAWARE, L. & W. R. CO. v. BIJSSR. 
(Circuit Court of Appeals. Second Circuit. January 14, 1020.) 

No. 58. 

1. Commerce <S=»27(5) — AVatchman on pier employed in Interstate com- 

merce. 

A watchman cmi)loj'C(l by a railroad coiiipany ou a pier uspd sololy In 
receiving and forwai'dinjï frclglit in Interstate conuacrce. wfio at the time 
of injury was assistine;, under orders of a supcrior, in rcadjusting a door 
of tlie pier shed,, ko it could he opened to permit talvini,' out frei.silit for de- 
livery to eonsif;nees, hcU to liave been employed in interstate transporta- 
tion, or in work so closely related to it a.s to be practically a part of It, 
and within eniployers' jiability Act April 22, 1008, § 1 (Coinp. St. § 8057). 

2. Master and servant <S='22G(2) — Risk of négligence oe employer or iiis 

.agents not assumed. 

Tlie rislî of négligence of an employer or his agents or servants Is not 
one incldental to tlie employnient, and is not assumed by an employé, 
unlcss he isi aware of such négligence, or it i's so obvious tliat he should 
know of It. 

Hough, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Hans Busse against the Delaware, Lackawanna & Western 
Railroad Company. Judgment for plaintiff, and défendant brings er- 
ror. Affirmed. 

This cause cornes hère on writ of error to the Tlnited States District Court 
for tlie Southern District of New York. The plaiutifE in error, défendant be- 
low, hereinafter is called défendant. The défendant in error, plaintiff below, 
hereinafter is called plaintiff. Tlie défendant is a corporation organized and 
existing under the laws of the state of Pennsylvauia and is doing business 
withlu the state of New York. 

Douglas Swift, of New York City, for plaintiff in error. 
Frank J. Ryan, of New York City (Anthony J. Ernest, of New York 
City, of counsel), for défendant in error. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. This action is brought under the fédéral 
Employers' Liability Act (35 Stat. 65, c. 149, U. S. Comp. Stat. § 8657; 
Barnes' Fed. Code 1919, p. 1937, § 8069), to recover damages for Per- 
sonal injuries which plaintifï sustained on November 24, 1916, while 
employed by défendant. He has obtained a verdict in the sum of $5,- 
250, and judgment had been entered in his favor in the amount of $5,- 
280.40. The défendant has brought that judgment to this court, pray- 
ing that it may be reversed and the complaint dismissed. 

The complaint allèges that at the times mentioned therein the de- 
fendant was engaged as a common carrier in commerce between the 
several states ; that défendant operated certain boats incidental to its 
business as a common carrier, which boats plied between its terminus 
at Hoboken, in the state of New Jersey, and Pier 26 in the East River, 

i^z^For other eases see same topic & KEY-NUMBER hi ail Key-Numbered Digests & Indexes 
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in New York City; that plaintiff was employed by défendant as a 
watchman at the pier ; that on the day of the accident plaintiff was 
standing near a doorway on the street side of a building located on the 
pier, when the sliding door, approximately 25 feet by 30 feet in size, 
and which had been raised, fell from its fastenings above, and struck 
and severely injurcd him. It is alleged that the accident was due to 
the négligence of défendant. It appears that the freight is brought by 
défendant into a building from boats or lighters which bring it from 
Hoboken to New York, and it is also brought there to be loaded on 
boats or lighters and carried from New York to Hoboken. It was stip- 
ulated at the trial that ail freight handled at this station, both inbound 
and outbound, moved in Interstate commerce. The particular door 
which fell and injured plaintiff was used for the merchandise which 
was shipped over from New Jersey, and which passed through it for 
distribution around New York. 

When an employé, whose duty it was, among other things, to raise 
and lower the particular door in question, found that he could not raise 
it, so that freight which had been called for could not be removed, he 
reported the matter to the head watchman, and thèse two, together with 
thé plaintiff, undertook to remedy the defect. The head watchman 
was one Mann, and the plaintiff testified as follows respecting him : 

"Q. When you flrst weiit over to this building to worlv, to wliotn did .vou re- 
port? A. ïo Mr. Mann. 

'•Q. And tlie ordei's and tlie instructions tliat you got there during tlie day- 
tinie, wlien you were eiiiploycd in tlie daytinu! — fronji whom did you get your 
orders? A. I got ail my orders from Mr. Jlann. 

"Q. He was the oldest nian on the Job tliere? A. Ile was the first nian on 
the job. The other men got orders froin Mr. Mann, too. 

"Q. Hâve you hoard Mr. Mann give orders and directions to the other 
watchmen In the building? A. Yes, sir." 

The plaintiff also testified that he had orders to look ail doors over 
to see that they were in good shape, and he was a.sked what he did when 
he found this door was out of order. The testimony was as follows : 

"Q. What is the flrst thing that you did? A. I lookod for Mr. Henry Mann. 

"Q. Did you flnd Mr. Mann? A. I found him ou the other side of the 
building. 

"(.]. What did you say to Mr. Jlann? A. I told Mr. Mann that the door on 
the north side of the pier is out of order. 

"Q. Did you hâve orders to reiKirt tlîese conditions to Mr. Mann? A. Yes, 
sir; becau.se he nialves ail tlie reports over to Hoboken. lie is the only man 
who inakes reports over to Hoboken, as far as I Idiovv. I never niade a report, 
except to give it to Mr. Mann." 

Then Mann, the plaintiff, and another employé, one Tony, went to 
the door. The plaintiff testified as follows : 

"Q. Then did the threo of you go over to the door? A. We went over to the 
door. 

"Q. What is the flrst thing you did when you got over there? A. I showed 
Mr. Mann the door ; so be looked at it ; he looked at the ehain, and lie Raid, 
'The door will bave to be puslied over, that the wheels go right on the slide.' 
He said, 'I will clinib u|i.' Ile climbed up whei'e the transmissloa is, where 
the cliain runs over the whoel. 
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"Q. Wliat did you do? Did he give you any orders at that time as to what 
you were to do? A. Yes. 

"Q. What did he tell you to do? A. He told us to take a bar to push the 
docr over, an iron bar, so Tony went on the left-hand slde of the door with 
his iron bar, and I took a little one about the size of my cane, and I went on 
the outside of the door to give protection, to put tlie bar between, so that, when 
he pushed the door over, she did not slip over that Une." 

The plaintiff testified as follows as to how the injury happened: 
"Q. After Blann got up above the door, what did you do, and what did Tony 
âo? Tell us jusfc how this thing happened. A. Well, Tony took hIs bar and 
put it on the south side, on the lower side ; put It between the door and the 
sliding Une, to push the door over, that the wheels go right on the traeks 
again. I went on the outside of the door, to try to give protection that the 
door did not slip over on that side, and we would hâve it in the same position, 
but on the other side; that it don't go too far over. Tony took one push over, 
and the door was not quite enough over, so he took a new grip. In the mean- 
time I tried to go on the door, to get the protection when he took a new grip. 
The door came out, and hit me out in the street." 

The plaintiff was hit on his shotilder by the door and thrown some 10 
or 12 feet into the street. He landed on his back on the pavement, and 
coiild not get up, and he sustained a fracture of the hip and other in- 
juries. He was contradicted in important particulars. 

At the close of plaintiff's case, counsel for défendant moved to dis- 
miss the complaint upon the following grounds: (1) The plaintiff at 
the time of the accident was not engaged in Interstate commerce. (2) 
That, if it be assumed that plaintiff was engaged at the time of the 
accident in Interstate commerce, he had not proved that the accident 
was caused by any négligence of the défendant, or any person for 
whose acts défendant was responsible. (3) That plaintiff assumed the 
risk. 

The court overruled the motion on each ground and in doing so stat- 
ed that he was of the opinion : 

"That the opening and sButting of gâtes through which goods are trans- 
ferred exclusively in Interstate commerce, or passing back and forth, is an 
employment in Interstate commerce," 

[1] The first question to be considered, then, is whether the plaintiff 
was, at the time of his injury, engaged in interstate transportation, or in 
work so closely related thereto as to be practically a part thereof. In 
St. Louis, San Francisco & Texas Railway Co. v. Seale, 229 U. S. 
156, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C, 156, the court 
held that one whose duty it is to examine incoming and outgoing trains, 
and make a record of the numbers of, and seal up and label cars, some 
of which ar^ engaged in interstate and some in intrastate traffic, is di- 
rectly and not indirectly engaged in interstate commerce ; that inter- 
state transportation is not ended by the arrivai of the train at the ter- 
minal. 

In Delaware, Lackawanna & Western R. Co. v. Yurkonis, 238 U. S. 
439, 35 Sup. Ct. 902, 59 L. Ed. 1397, the court held that one who was 
injured when preparing to mine coal which was to be used in interstate 
commerce, after being mined and transported, was not engaged at the 
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time of his in jury in interstate commerce. He was not tlien carrying on. 
interstate commerce. 

In Shanks v. Delaware, Lackawanna & Western R. Co., 239 U. S. 
556, 36 Sup. Ct. 188, 60 L. Ed. 436, L. R. A. 1916C, 797, the plaintiff 
at the time of his injury was engaged in taking down and putting up fix- 
tures in a machine shop used for repairing locomotives employed in 
interstate and intrastate transportation. The court declared ; 

"The true test of employmont in such commerce in the sensé intended is: 
Was the employé at the time ot the injui-y engaged in interstate transporta- 
tion, or in work so closely related to it as to be practically a part of It?" 

The court held that what the plaintifif was doing at the time of the 
accident had too remote a connection with interstate transportation, as 
the only f unction of the fixture was to communicate power to machinery 
used in repairing parts of engines, some of which were used in inter- 
state transportation. In the case at bar the act of the plaintiff related 
solely to interstate transportation, as no intrastate freight was received 
or dispatched f rom Pier 26, and as the interstate freight passed through 
the door in question, the act of fixing it, so that it might be opened, 
had an immédiate and not a remote connection with interstate trans- 
portation. 

In Chicago, Burlington & Quincy R. R. Co. v. Harrington, 241 U. S. 
177, 36 Sup. Ct. 517, 60 L,. Ed. 94Ï, the coal which was being moved 
was not in interstate commerce, but was in storage, and had been for 
a week, and was being moved to the coal chutes ; and the court said 
that the mère taking of the coal to the coal chutes did not involve a 
close or direct relation to interstate transportation. 

In Minneapolis & St. Louis Railroad Co. v. Winters, 242 U. S. 353, 
37 Sup. Ct. 170, 61 L. Ed. 358, Ann. Cas. 1918B, 54, the plaintiff was 
injured while repairing an engine, which had been used in interstate 
commerce before the injury, and was so used afterwards, but there 
Vi'as nothing to show that it was permanently or specially devoted to 
such commerce. The court held he was not engaged in interstate com- 
merce at the time of his injury, as the engine was not permanently de- 
voted to any kind of traffic, but only to such business as it might be 
needed for. In the case at bar Pier 26 and the building, the door of 
which was being re]3aired, were permanently and exclusively devoted to 
interstate commerce. 

In Lehigh Valley R. R. Co. v. Barlow, 244 U. S. 183, 37 Sup. Ct. 515, 
61 L,. Ed. 1070, the plaintiff was an engineer on a switch engine in the 
railroad yards. At the time of his injury he was assisting in moving 
cars containing supply coal for the railroad on an unloading trestle 
in the company's yards where it was to be dumped into pockets from 
which it was to be taken indiscriminately to coal engines employed in 
intrastate and interstate commerce ; when the coal arrived in the yards, 
the cars which contained it were put on the sidings ; and, as in the 
Harrington Case, the court held that the interstate movement termi- 
nated before the cars left the sidings, and that in moving the coal from 
the sidings to the unloading trestle the engineer of the switching crew 
was not engaged in interstate commerce. The coal on the sidings was 
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in the possession of the owner and had reached the hands of the con- 
signée. 

The proposition for which defendant's counsel contends is that, to 
entitle one injured in maktng repairs to recover, under the fédéral Em- 
ployers' LiabiHty Act (Comp. St. §§ 8657-8665), he must hâve been 
engaged in the repair of what he calls the direct instrumentalitics of 
interstate transportation ; that is to say, instrumentalitics directly em- 
ployed in the movement of traffic, such as the roadbed, tracks, bridges, 
cars, and engines. He claims that the repair of instrumentalitics of 
transportation, such as repair shops, coal chutes, roundhouses, stations, 
cars, and engines withdrawn temporarily from service, and the like, 
corne within the Shanks Case, and do not constitute interstate com- 
merce. 

This court in Central R. Co. of New Jersey v. Paslick, 239 Fed. 713, 
152 C. C. A. 547, held that one engaged in the repair of a car which 
was not destined permanently to one kind of traffic, but to any kind it 
might be needed for, was not engaged in interstate commerce. The car 
was an instrumental ity of commerce, but not necessarily of interstate 
commerce. The facts brought it within the principle announced in the 
Winters Case, already distinguished. 

In Kelly v. Pennsylvania R. Co., 238 Fed. 95, 151 C. C. A. 171, the 
Circuit Court of Appeals in the Third Circuit held that a carpenter was 
not engaged in interstate commerce, who had been sent to repair a chute 
which supplied coal to engines engaged both in interstate and intra- 
state commerce; the nature of the repairs not being shown. The court 
remarked that — 

"Beyoïid tlie faet that sometliing was to be doue to the cliutes, \ve kiiow 
notliiiig of its chiiracter or exteut. It niny liave been souie conslrlerable mat- 
ter, related only reiuotely to Interstate tnuiKportation, and, as the plaiiitlfl: 
was bound to show that it was 'so closely related to it as to be practically a 
part of it,' we think it plain that in any aspect of the question the District 
Court was riglit in holding that the case broke down for lack of proof." 

In the case at bar the nature of the repairs is proved, and their con- 
nection with interstate transportation affirmatively appears not to be 
remote, but to be so closely connected with it as to be practically a part 
of it. 

In Vollmers v. N. Y. Central R. Co., 180 App. Div. 60, 167 N. Y. 
Supp. 426, the Appellate Division for the Third Department held that 
a plumber was engaged in interstate commerce who at the time of his 
injury was inspecting and repairing pipes which constituted a part of 
the plumbing apparatus beneath the station of a railroad engaged in 
intrastate and interstate commerce. The court said : 

"The stations aetnalty in use in the carrying on of interstate commerce are 
clearly instrumentalities of such connnerce, and it is uecessary to their proper 
maintenance that the plnmbiiiî; sliould be kept in repair." 

The Court of Appeals cited the Shanks Case and reversed without 
opinion. In other words, the court thought that the work the plaintiff 
was engagée! in was too remotely connected with interstate commerce 
to justify a recovery. But in the case at bar the act of repair was not 
remote. Fixing a door to allow interstate freight to be delivered and 
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repairing a pipe in a station are so diiïerent that the one case is not 
décisive of the other. 

\Ve hâve recently held in Erie Railroad Co. v. CoUins, 259 Fed. 172, 

■ C. C. A. , that a railroad employé in charge of a signal tower 

and water tanks, who was injnred while operating a pump for ]nimping 
water from a well into the tanks for snpplying water to the locomotives 
of hoth Interstate and intrastate trains, was engaged in Interstate com- 
merce. 

This court has also recently held in lîrie Railroad Co. v. Szary, 259 

Fed. 178, C. C. A. , that the employé of a railroad was employed 

in interstate commerce whose work was to supply engines nsed in in- 
terstate and intrastate commerce with sand, and who carried ashes 
from the drying stove to the ash pit. 

In the case now before the court the majority of the court hold that 
no error was committed in holding that the plaintifï was at the time 
of his injury employed in the work of interstate commerce. In our 
opinion, if the plaintiff was not engaged in the work of interstate trans- 
portation, his work was so closely related to it as to be practically a part 
of it. 

If it be said that at the moment of his injury the plaintiff was not 
guarding interstate freight in his capacity as watchman, but was repair- 
ing the door through which a delivery of the freight was to be made, 
the fact remains that in so doing he was still engaged in the work of 
interstate commerce. The sole purpose in adjusting and fixing the 
door was to permit its being raised, so that interstate freight might be 
delivered. The work of interstate commerce involves, not merely the 
receipt of the interstate freight in order that it may be transported, and 
its actual transportation, but also its receipt and delivery at the place 
of destination. 

Freight shipped from New Jersey into New York does not cease to 
be in interstate commerce u])on its arrivai in New York. St. Louis, 
San Francisco & Texas Railway Company, supra. It does not lose its 
character as interstate commerce until the termination of the shipment 
by delivery at the place of consignment. Vance v. Vandercook Co. No. 
1, 170 U.S. 438, 18 Sup. Ct. 674, 42 L. Ed. 1100; Hevman v. Southern 
Railwav Co., 203 U. S. 270, 274, 27 Sup. Ct. 104, 51 L. Ed. 178, 7 Ann. 
Cas. 1130; Louisville & Nashville R. R. Co. v. Cook Brewing Co., 223 
U. S. 70, 82, 32 Sup. Ct. 189, 56 L. Ed. 355 ; Kirmeyer v. Kansas, 236 
U. S. 568, 572, 35 Sup. Ct. 419, 59 E. Ed. 721 ; Rosenberger v. Pacific 
Express Co., 241 U. S. 48, 50, 36 Sup. Ct. 510, 60 L. Ed. 880; Danciger 
V. Cooley, 248 U. S. 319, 39 Sup. Ct. 119, 63 L. Ed. 266. In repairing 
the door, that the freight might be delivered out, the plaintiiï was as 
truly engaged in interstate commerce as any one would be who was 
engaged in making repairs upon a road pcrmanently devoted to com- 
merce between the states. Minneapolis & St. Louis Railroad Co. v. 
Winters, supra. He was at the time of his injury employed in repair- 
ing or keeping in usable condition an instrument then in use in inter- 
.state transportation, and was therefore engaged in interstate commerce. 
Shanks v. Delaware, Lackawarma & Western R. Co. 239 U. S 556, 
559, 560, 36 Sup. Ct. 188, 60 L. Ed. 436, L. R. A. 1916A, 797. The 
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immédiate purpose of the plaintiflf's act was the furthering of the con- 
duct of interstate commerce, and it constituted an employment in such 
commerce within the meaning of the act. Kinzell v. Chicago, Milwau- 
kee & St. Paul R. Co., 250 U. S. 130, 39 Sup. Ct. 412, 63 L. Ed. 893. 
[2] But it is said that in the case at bar the plaintiff is not entitled 
to recover because he assumed the risk of the method employed in fix- 
ing the door. If that means that he assumed the risk of the négligence 
of Mann and Ross, who were at work with him in the attempt to fix 
the door, and whose négligence led to the accident, the answer must be 
that the rule is that a workman does not assume until made aware of 
them, or until they become so obvious that an ordinarily prudent man 
would observe and appreciate them, the risk of the négligence of his 
employer, or of the employer's agents or servants, for such risks are 
not risks incidental to the employment. Erie R. R. Co. v. Purucker, 

244 U. S. 320, 37 Sup. Ct. 629, 61 L. Ed. 1166; N. Y. Central R. R. 
Co. V. White, 243 U. S. 188, 199, 37 Sup. Ct. 247, 61 L. Ed. 667, L. 
R. A. 1917D, 1, Ann. Cas. 1917D, 629; Boldt v. Pennsylvania R. Co., 

245 U. S. 441, 38 Sup. Ct. 139, 62 L. Ed. 385 ; Chesapeake & Ohio 
Railway Co. v. De Atley, 241 U. S. 310, 36 Sup. Ct. 564, 60 L. Ed. 
1016; Seaboard Air Une v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 
58 !.. Ed. 1062, L. R. A. 1915C, 1 Ann. Cas. 1915B, 475; Erie R. Co. 
V. Unnskogal, 248 Fed. 389, 160 C. C. A. 399. 

The Employers' Eiability Act makes every common carrier by rail- 
road liahle in damages to any person suffering injury while he is em- 
ployed by such carrier, where the injury results in who le or in part 
"from the négligence of any of the officers, agents, or employés of 
such carrier," etc. U. S. Comp. St. § 8657 ; Barnes' Fédéral Code 1919^ 
§ 8069. The burden of proof of assumption of risk by the employé 
is on the employer. Kanawha & Michigan R. Co. v. Kerse, 239 U. S. 
576, 36 Sup. Ct. 174, 60 L,. Ed. 448. In the instant case the défend- 
ant has failed to establish that any risk was assumed. 

The plaintiff claimed that his injury was due to the négligence of 
Tony Ross, whose duty it was to raise and lower the doors, and who 
with plaintiff was attempting to repair the door, so that it might be 
raised ; the défendant denied the négligence of Ross, and attributed the 
injury to plaintiff's own négligence; and the question was left to the 
jury to décide whether the injury was due to plaintiff's own négligence 
or the négligence of Ross. 

Judgment affirmed. 

HOUGH, Circuit Judge (dissenting). On the point of occupation 
in interstate commerce, this décision goes even beyond the CoUins (259 

ped. 172, C. C. A. ) and Szary (259 Fed. 178, C. C. A. ) 

Cases. It is perhaps their appropriate coroUary, though I venture to 
prefer the interprétation of the ruling Shank's opinion given in Mat- 
ter of VoUmers, 223 N. Y. 571, 119 N. E. 1084. 

If this watchman was not remotely concemed in interstate commerce, 
the same is true of an office boy in the freight collector's office, or any 
other clérical attaché who reports for duty on a pier, which can only 
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receive freight for, or deliver freight from, New Jersey or points be- 
yond. 

As to négligence and assumption of risk, the case goes a little beyond 

Lehigh Valley, etc., Co. v. Scanlon, 259 Fed. 137, C. C. A. , 

and I cannot take that step. 



OEICKET S. S. CO. v. PAERY, 
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No. 124. 
J, Appeabance €=>9(7) — Bond fok release of attachment does kot waivb 

RESERVED OBJECTION TO JUEISDICTION. 

A défendant, by giving bond to release hls property from attachment, 
does not walve a good objection to jurisdiction over his person, If it be 
reserved; but, if the objection is not taken, it Is waived, and ttie appear- 
ance becomes generaL 

2. CouETS <S=280 — Objection to jtjeibdiction of fedeeai. ooubt on sole 

GKODND OP RESIDENCE WAIVES OBJECTION ON ANOTHEE GEOUND. 

Objection to jurisdiction of a fédéral court on the sole ground that 
plaintiff, an alien, was not a résident of the district, Ueld a walver of 
objection to the jurisdiction on the ground that suit could be brought only 
in the district of defendant's résidence. 

3. Se AMEN <S==>2!>(4) — Shipownee liable fob injuet bt appliancb known 

BT SEAMAN TO BE DEIFEOTIVE. 

A sldpowner «mnot avoid llabllity for injury to a seaman by a defec- 
tlve and dangerous appliance, on the ground that the seaman knew of the 
defect when he shipped. 

4. Seamen <g=»29(4) — Do not assume bisk feom impeopeb appliances. 

A shipovvner, which equlps Its vessel with improper and dangerous ap- 
pllances, when proper ones cannot be obtalned, does so at its own risk, 
and not at the risk of the seamen. 

6. Seamen €=>29(5) — Jukt's province to eeducb damages foe contbibutoet 
negligence in action at law. 

In an action at law by a seaman to recover damages for personal Injury, 
an instruction that, if the jury found plaintiff chargeable with contribu- 
tory négligence, it was their province to make a proportionate réduction 
of the damages found, held correct 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action at law by John P. Parry against the Cricket Steamship Com- 
pany. Judgment for plaintifï, and défendant brings error. Affirmed. 

Certiorari denied 252 U. S. , 40 Sup. Ct. 345, 64 L,. Ed. . 

Kirlin, Woolsey & Hickox, of New York City (C. Keating, John 
M. Woolsey, and Harry D. Thirkield, ail of New York City, of coun- 
sel), for plaintiff in error. 

Silas B. Axtell, of New York City (Van Vechten Veeder, of New 
York City, of counsel), for défendant in error. 

Before WARP, HOUGH, and MANTON, Circuit Ju dges. 
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WARD, Circuit Judge. This is a writ of error to a judgment en- 
tered on the verdict of a jury against the défendant, a corporation of 
the State of California, in favor of the plaintiff, an alien, for personal 
injuries sustained by him November 12, 1917, at Frontera, Mexico, 
when a quartermaster on board the defendant's steamship Cricket. 

April 11, 1918, the action was begun in the District Court of the 
United States for the Eastern District of New York by serving the 
summons and complaint on the master of the steamship, fiHng them in 
the clerk's office and attaching the vessel, lying at Astoria in the port of 
New York. April 13 the défendant entered a spécial appearance for 
the purpose of releasing the steamship and for making a motion to 
set aside the attachment and dismiss the complaint. On the same day 
the steamship was released, the plaintifif accepting the defendant's 
bond in the sum of $20,000. 

May 21 the District Judge, on defendant's motion, entered an order 
for the examination of the plaintifï under section 873 of the Code of 
Civil Procédure as to his place of résidence ; the time of défendant 
to answer or otherwise plead being extended for 20 days. June 18 
the défendant moved to vacate the attachment for various irregularities 
and also to dismiss the complaint on the grounds : 

"(fi) That at tlie time of filins the stimmons and complaint herein plalntlfC 
had iiot establislied a boTia fide résidence and was not douiiciled in the eounty 
of Kinsrs. state of New York. 

"(b) That this action is improperly brought in the District Court of the 
TJnited States for the Eastern District of Kew York." 

September 2, 1918, the motion was denied; the court finding that 
the plaintifï had proved himself to be a résident of the Eastern District 
of New York. We agrée in this. 

The transcript of record as originally filed contained none of thèse 
preliminary proceedings. The bill of exceptions, which relates only to 
proceedings at the trial, could not refer to them at ail. No excep- 
tion was required to be taken, but they should bave been brought up 
with the writ of error. Regular practice required the défendant to 
apply under our rule 16 for a certiorari for diminution of the record; 
Ibut, having filed the omitted parts with us in the fonn of an appendix, 
we will consider the proceedings as if the proper practice had been 
foUowed. 

October 14 the défendant fîled its answer on the merits, also setting 
up for a third défense the objection as to plaintiff's résidence originally 
made : 

"Th.e plaintiff, John P. Parr.y, is not now and never lins been a bona fide rés- 
ident of the count.v of Kings, state of New York, and at the time of the com- 
ïnencement of this action was not, and is not now, domiclled In the eounty of 
Kings, state of New York, and défendant dénies that this court has jurisdic- 
tion, either of the plaintiff to this action or of the cause itself." 

January 21, 1919, the case came on for trial before Judge Garvin ; 
the defendant's counsel stating at the opening : 

"Before you make your opening statement, Mr. Axtell, I would ilke to put a 
statement on the record. In this case the défendant is a foreitrn corporation, 
was siioHl b.v the iilaintiff, who was au alien, and the question was once raisert 
fls to whether the United States District Court for this district had jurisdic- 
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tlon. Jiidge Chatfield dec-ided tliat agaiuKt the défendant. I am not asking 
for any revlew of that décision, but I waut to put on the record tliat \ve are 
appearinjr liere solely beeause of that décision of Judge Chatfleld, and that 
our appearance is not voluntary, but in x)ursuauce of tliis ruling, and tliat we 
reserve wliatever rights we hâve in appearing." 

[1] There is no assignment of error relating to the question of ju- 
risdiction. No doubt as the plaintiff daims, a défendant by giving 
bond to release his property from attachment appears in the suit with 
the same effect as if he had been served with process. But releasing 
his property from an illégal attachment does not waive a good objection 
to iurisdiction over his person, if it be reserved. Pacific Nat. Bank 
V. Mixter, 124 U. S. 721, 728, 8 Sup. Ct. 718, 31 h. Ed. 567. R 
amounts in such a case at most to a spécial appearance. When, how- 
ever, the objection is not taken, it is waived, and the appearance be- 
comes gênerai. 

[2] The complaint shows on its face that the plaintiflE was an alien 
and the défendant a corporation of California. No objection was 
taken under section 51 of the Judicial Code (Comp. St. § 1033) that 
the défendant was not suable in the District Court for the Eastern 
District of New York, or anywhere but in the district of which it 
was an inhabitant, until the hearlng in this court. The objection raised 
was as to the right of the plaintiff to bring his action in the Eastern 
district because he was not a résident of the district. It seems to us 
clear that the défendant waived the objection that it was not suable 
in the Eastern district of New York. This is assumed throughout the 
opinion of the court in Big Vein Coal Co. v. Read, 229 U. S. at 
page 32, 33 Sup. Ct. 694, 57 L. Ed. 1053. 

This brings us to a considération of the merits. The complaint 
charged the défendant with liability because the vessel was imsea- 
worthy as to him in furnishing a "/«" wire rope with a steel core for 
the drums of the winches. At the trial it was amended to charge 
unseaworthiness in the construction of the winches also. 

The winches in question ran parallel to each other fore and aft, 
facing the after hatch. The plaintifï, sitting on a raised platform be- 
tween them, started both by levers, one on the port and the other on 
the starboard side. While loading mahogany logs from a lighter into 
the hold, a bight or loop of the wire rope feli on the drum of the 
starboard winch, as it was coming light from the hold, caught him 
around the body, jerked the lever out of his hand, and threw him 
over the drum. His arm was so mangled by the piston rod of the 
winch that it had to be amputated, and he sustained other serious in- 
juries. It is perfectly clear that a proper rope for the winch would 
hâve been a %" wire rope with a hemp core because, being more 
flexible, it winds tip tightly around the drum when coming up light 
from the hold. The fact that such loops and bights did occur, and 
were dangerous, was known before he shipped, both to the plaintifï 
and to the owners. There was some évidence that it was difficult t^ 
get the proper rope because of the war. 

[3] The défendant contends that the plaintifï cannot recover be- 
cause he shipped with knowledge of the condition complained of, and 
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because, so far as the wire rope is concerned, proper rope could not 
be obtained. Two décisions of this court are cited in support of tlie 
first proposition, Cunard S. S. Co. v. Smith, 255 Fed. 846, 167 C. C. A. 
174; D., L. & W. R. R. Co. v. Tomasco, 256 Fed. 16, 167 C. C. A. 
286. We do not think them applicable because the plaintiffs were 
shore servants, in the first a longshoreman, and in the second a railroad 
hand. We are considering the rights of seamen, who hâve constituted 
from early times a peculiar class. The unusual protection extended 
to them is reflected in the familiar saying that they are the wards of 
the admiralty. As to the second proposition, shipowners cannot jus- 
tify furnishing them with defective and dangerous appliances on the 
ground that they knevif of it. The remarks of Mr. Justice Brown in 
The Iroquois, 194 U. S. 240, 24 Sup. Ct. 640, 48 L. Ed. 955, quoted 
by the défendant, are not to be understood as holding that defective 
and dangerous appliances are among the ordinary risks of the calling : 
"Even the elaims of humanity must be weighed in a balance wlth the loss 
that would probably ocçur to the owiiers of the ship and cargo. A seafaring 
Ufe is a dangerous one, accidents of this liind are pecullarly liable to oceur, 
and the gênerai principle of law thnt a person entering a dangerous employ- 
nient is regarded as assuming the ordinary rislis of such employnient is pecul- 
larly applicable to the ca.se of seamen." 

The claim he was considering was that the master ought to hâve 
gone into an intermediate port to get surgical attendance for a sailor 
who had fallen from aloft in heavy weather. The injury was an acci- 
dent pure and simple, necessarily attending the seaman's occupation. 

[4] So, as to the second proposition, we think that vessel owners 
who sail their ships with improper appliances, when they cannot get 
proper ones, do so at their own risk, and not at that of the seamen. 
On this subject the court correctly charged as foUows: 

"If you flnd that the défendant nsed reasonable diligence In trying to pro- 
cure %-inch rope or hemp heart cable, and was unable to procure the same 
after due effort, and if you flnd that the use of the %-ineh steel heart cable 
rendered the winch in question unseaworthy, the inability of the défendant to 
procure the %-inch rope of hemp heart cable is not excused, as It was not 
thereby justlfled in eausing the plaintlfC to use an unseaworthy appliance with- 
out being liable for the conséquences." 

This seems to us in accordance with the view that the courts hâve 
taken throughout as to the relation of master and seaman. 

[5] On the question of contributory négligence the court charged: 

"Fourth. If the jury flnds that plaintiff was guilty of contributory négli- 
gence, this need not be a bar to a verdict in his favor as In an ordinary case 
at oominon law ; but they may adjust the damages as they see fit, and if they 
find that plaintiff was Injured by reason of the unseaworthiness of the vessel, 
but that his own négligence partially contributed to the injury, they may talie 
that faet into aecount in réduction of damages, thereby reduclng the recovery 
to an extent propôrtionate with the extent of plaintiff's fault. 

•'I so charge." 

"Mr. Marshall: I would like to ask your honor, In deallng wlth the ques- 
tion of divided damages, in case the jury flnd the plaintiff was at fault and so 
was the défendant, that they can divlde the damages. I think that Is a 
matter for the court to attend to, not for the jury in a case of this character ; 
and if that question arises the jury should report to the court in a spécial ver- 
dict, that they flnd both the plaintiff and the défendant at fault, and that 
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therefore a division of the damages can only be made by the court under prln- 
clples that It would be too long to explain to the jury. 

"Mr. Axtell: There Is no such procédure in a common-law action. A jury 
can only render a gênerai verdict. 

"ïhe Court: That îs the court's own Judgraent in the matter, and therefore 
the request made by the défendant is refused. 

"Mr. Marshall: Exception." 

We approve the charge. It was in strict accordance with, among 
others, our décision in John A. Roebling's Sons Co. v. Erickson, 261 
Fed. 986, — C. C. A. . 

There being nothing to sustain the assignments reUed on, the judg- 
ment is affirmed. 



NEW YORK LIFE INS. CO. v. ANDERSON, Internai Revenue Collector. 
(Circuit Court of Appeals, Second Circuit January 14, 1920.) 

No. 50. 

1. Internal revenue <g=9 — Déduction fob dépréciation or propertt trs- 

DER Corporation Tax Act. 

Under Corporation Tax Act Ang. 5, 1909, § 38, providlng that the net 
Inéome of a corporation or Insurance company shall be ascertained by 
deducting from Its gross Income recel ved within the year "(2) ail losses 
actually sustained within the year, * • * tncluding a reasonable al- 
lowance for dépréciation of property, if any," an Insurance company, the 
greater portion of whose assets consista of stocks, bonds, and other se- 
curities, held entitled to a déduction of the amount of the market dépré- 
ciation of such. securltles during the year. 

2. Internal revenue <S=»3S — Issues in action to recover tax paid ; burden 

of pkoof and evidence. 

In an action against a collector of Internai revenue to recover a tax al- 
leged to hâve been lllegally exacted, plaintltt has the burden to prove that 
the tax coUected, or some part of it, was not due, and défendant may give 
in évidence anything tending to show that no debt was due to plaintiff 
when the action began, whether such absence of indebtedness dépends on 
the legality of the tax exacted, or the existence of anotlier tax rlght against 
plalntiff, enforceable through défendant. 

3. Internai revenue ig=»9 — Excbss premiums of mutual inburance compant 

NOT "INCOMB." 

Excess premiums, coUected by a mutual Insurance company and re- 
turned to stockholders, or applied to their crédit, do not constitut» "in- 
come" of the company, within Corporation Excise Tax Act Aug. 5, 1909, 
§ 38. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Income.] 

4. Internal revenue <@=538 — Interest AiiowABUE on eecovebt in action 

against collector. 

Interest held properly allowed in an action against a collector of In- 
ternai revenue on the amount of tax held to have been lllegally exacted 
from plaintifC. 

5. Courts ®=>406(2) — Circuit Court op Appeals rot authoeized to enter 

final judgment at law. 

Judicial Code, § 26», as amended by Act Feb. 26, 1919 (Comp. St. 
Ann. Supp. 1919, § 1240. ), held not to authorize the Circuit Court of 
Appeals to enter final judgment on reversai of a judgment at law for 
error. 

^saFor other cases see sam« toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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In Error to the District Court of tlie United States for tlie Southern 
District of New York. 

Action by the New York Life Insurance Company against Charles 
W. Andersen, CoUector of Internai Revenue. From the judgment, 
both parties bring error. Reversed. 

For opinions below, see 257 Fed. 576; 262 Fed. 215. 

Plaiiitlff Is a purely mutuiil llfe insm-iuice C(ini]);iiiy oi'ganizod umler the 
liiws of the State of New York. As snch it became liable to ])!i.v a tux to the 
TTnited States for the vear 1010, pursnant to .section .".S of the Act of August 
ô. 190« (.'Î6 Stat. 112). To ascertaiii the anioiint of said tax, phiiutiff was call- 
ed on to Toport, and dld report, wliat It alleged to lie its "entire net mconie." 

By provisions of this section sucli net income "shall he ascertaiiied by de- 
ducting from tlie gross amouut of tlie income of sucli * * * Insurance 
Company, reeeived witliin the year from ail sources, * * * (2) ail losses 
aetually sustalned within the year and not conipensated l>y insurance or other- 
wise, including a l'easonable allowance for deiireciation of i)i'operty, if auy. 
* * * " The statutory requireuients for annual return reqnire statement of 
■"the total amount of ail losses aetually sustaiued during tlie year and not com- 
])ensated by insurance or otherwise, stating separately auy amounts allowed 
for dépréciation of ))ropert,y. * * * " i;piip iiiaiiUiff, h.aving made return a.<? 
aforesaid to the défendant in liis officiai capacity, paid the tax coniputed on 
the net income stated in said return. 

At a later date the Commissioner of Internai Revenue disputed the correct- 
ness of the computation and (in etïeet) directed that the return be araended in 
such wise as to greatly inerease the apparent net income of plaiiitiff, and to 
give rise to a tax over and alK)ve the amount alrcady paid of $73,277.54. There- 
upon the défendant demanded payaient of tliis additioual sum, and on Febru- 
ary 3, 1!>12, plaintif!:" paid it under eoereioii and after due protest. 

This action was brought to recover the amount so paid. Tlie complaint sets 
fortli the détails of the reassessnient at leiigth, and shows jtist what Items it 
conceives to hâve been illegally exacted. l'iaintiff verifled its complaint. Tbe 
answer dénies positively and on oatli every allégation of the complaint, except 
plaintifFs incoii)oration, defendaiifs officiai charaeter, and the .jurisdiction of 
the court. By the agreed statement of facts subniltted to tlie ti-ial .iudge it ad- 
mittedly appears that in the return as aniended under officiai coercion there 
were certain clérical err(n's and sonie mistakes of law wliich eutitled 
plaintlff to some recovery viz. at least $691.53. 

It furtlier ayipeared that plaintiff, l>aving before this suit ap])ealed to th(> 
Commissioner pursuant to R. S. § 3220 (Comp. St. § 5914), for the refund of 
said $73,277.54, such appeal was rejected, except as to said sum of $601.53. 
There is no évidence that plaintiff either sought to coUect this sniall amount 
of money or that either eollector or Commissioner tendered it. On ail tbe 
facts stipulated the District Court substantially reassessed the tax to the 
satisfaction of neither party, and each took a writ of error. 

l'iaintiff complalns: (1) That the court auswered in the négative the fol- 
lowlng question: When such securities as stocks and l)onds are the propert,y 
of such a taxpayer as the plaintiff, much of whose business <'onsists in dealing 
in and owriing the saine, is tbe amount of their niarket deiireciation during the 
taxing year that "reasoiiable allowance for dépréciation of property" wliIch 
the statute authoiizes as a déduction? 

rialntiff further assigna it as error: (2) That the court, under such 
pleaaiiigs as ahove outlined, increased plaintllï's aiiparent net income by tak- 
Ing away déductions allowed by défendant and the commissioner, and, haviug 
in this case coniputed au additional tax thereon, used the same as a set-otî to 
dlminish plaintiff's recovery. 

Défendant complains: (1) That tlie court held dividends, or apportioiinient 
of surplus due to plaintiff's policy holders, and (by tlieir directions) applied 
on account of renewal prenûuins, to be uontaxable. (2) Because Interest was 
allowed upon the aforesaid suiii of $091.53. 
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James H. Mcintosh, of New York City, for plaintiff. 
Francis G. Caffey, U. S. Atty. (Addison S. Pratt, Spécial Asst. U. 
S. Atty., of counsel), for défendant. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). We 
are reminded that the tax in question is not "in any proper sensé an 
income tax," but is an excise on plaintiff's conduct of business in a 
corporate capacity. Anderson v. Fortv-Two Broadway Co., 239 U. 
S. at page 72, 36 Sup. Ct. 17, 60 L. Éd. 152. This truth does not 
affect the présent litigation, for we are concerned, in respect of the 
major proposition argued, not with what income is, but what shall be, 
deducted from an admitted gross income. 

[1] The major issue hère is the permissibility of deducting losses 
in value of the securities constituting the major portion of plaintifï's 
assets. That plaintifï is an insurance company is an accident, having no 
relation to the interprétation of the statute. It is but a happening that 
the business of such a corporation requires the maintenance of rela- 
tively enormous amounts of "securities" as the basis of its ojieration, 
and an asset sufficiently stable to answer the légal requirements of 
numerous states and countries, yet sufliciently liquid to respond to the 
needs of the holders of maturing policies. 

It is hère admitted that, judged by any standard familiar to business 
men, tlje securities of plaintifï were worth at the end of 1910 several 
million dollars less than tliey were at the beginning of that year. It 
is further admitted that, not only was it the business custom of plain- 
tiff to revalue its securities in accordance with the market annually, 
but that such procédure was and is a reasonable business conserva- 
tism, and a fréquent, though not universal, statutory requirement. 

Under this taxing act the question is not strictly whether déprécia- 
tion in market value is a loss, but whether, when Congress specifically 
includes within "losses actually sustained within the year, * * * 
a reasonable allowance for dépréciation of property," dépréciation 
does not become a loss, no matter what persons other than Congress 
may tliink on the subjecr. 

We hâve no doubt that this loss in market value is dépréciation. 
The Word means, by dérivation and common usage, a "f ail in value ; 
réduction of worth"; and it seems to us to require mention only to 
prove that the average citizen, for whom statutes are assumed to be 
made, would judge dépréciation of his own bonds by the opinion of 
the public, however thoroughly convinced of the ultimate wisdom of 
holding onto what had depreciated. 

This définition, as applied to securities, bas been accepted in National 
Bank y. Baker, 27 Bl. App. at page 359, and the view of the scope of 
the Word has been judicially indicated in Von Baumbach v. Sargent 
etc., Co., 242 U. S. at page 324, 37 Sup. Ct. 201, 61 L. Ed. 460, where it 
is said that calling the taking of ore from a mine dépréciation would 
be "a strained use of the term * * * as generally understood in 
business circles." The plain inference is that the phrase is used in 
the statute in a sensé that would be generally understood in business 
263 F.— .'54 
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circles, and we hold that the dépréciation claimed by plaintiff in its 
return is used in that sensé, and should hâve been allowed as a dé- 
duction. 

[2] To décide whether the trial judge was right in method when 
he adjusted or reassessed this tax from ail the facts before him re- 
quires considération of (1) the inhérent nature of an action such as 
this under fédéral rulings and (2) the effect of modem code practice 
thereon. 

That a taxpayer's suit of this sort is essentially an action of assump- 
sit for money had and received bas been too long settled to admit 
of doubt. Philadelphia v. The Collector, 5 Wall. 720, 18 L. Ed. 614; 
Cary v. Curtis, 3 How. 236, 11 L. Ed. 576; Bailey v. Railroad Co., 22 
Wall. 604, 22 L. Ed. 840. Any assumpsit of this kind is of an équi- 
table nature and of comparatively modem growth. Its history is clas- 
sically set forth by Story, J., in Cary v. Curtis, supra, and by Selden, 
J., in McKyring v. Bull, 16 _N. Y. 297, 69 Am. Dec. 696. 

Ingrafting équitable principles on the common-law action has given 
rise to many anomalies, and just what défenses may be interposed 
under a gênerai déniai is a matter of great doubt. See an admirable 
summary in 5 Corp. Jur. p. 1405. In this case plaintifï urges that 
défendant has in eiïect been permitted under the gênerai déniai to use 
set-offs not pleaded, and indeed forced into the case by the trial court 
itself. 

That an unpleaded set-off is not available under the gênerai issue 
in assumpsit is certainly true. Cases cited above. It is equally true 
that, if we are to apply the New York Code of Civil Procédure even 
as laxly as is required by R. S. § 914 (Comp. St. § 1537), défendant 
bas been given the benefit of issues not tendered by him. 

But the section of the Revised Statutes only requires us to apply 
the Code "as near as may be," and we are of opinion thaf the décisions 
of the Suprême Court in tax cases like this bave established the rule 
that the burden is on the plaintiff to show that the tax collected, or 
some part of it, was not due (Anderson v. Farmers', etc., Co., 241 
Fed. 329, 154 C. C. A. 202), and that this must be done in a suit where 
the défendant may give in évidence anything showing or tending to 
show that no debt was due to the plaintiff when the action began, 
no matter whether such absence of indebtedness dépends on the le- 
gality of the tax exacted or the existence of another tax right against 
the plaintiff enforceable through the party défendant. 

It may be admitted that this is illogical and is based merely on a 
spirit of convenience. The same course was pursued in Crocker v. 
Malley, 249 U. S. 223, 39 Sup. Ct. 270, 63 L. Ed. 573, 2 A. L. R. 
1601 (March 17, 1919), and the only comment upon it by Holmes, J., 
is that — 

"If the United States retains from the amount received by it the amount 
that it should hâve received, it cannot recover that sum in a subséquent suit." 

W^e therefore think that the anomalous practice pursued below is 
required by fédéral authority. The only limitation upon it is not 
suggested by anything in this record. In assumpsit for money received, 
the plaintiff has long been able under the common counts to introduce 
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any évidence tending to show that défendant has money which in 
equity and conscience he ought to pay over ; yet plaintiff cannot be 
permitted to turn the generality of his pleading into a surprise, and 
resort for recovery to a ground of which the défendant could not be 
apprised by the déclaration. Of this McClung v. Foshour, 47 Hun, 
421, affirmed 113 N. Y. 640, 21 N. E. 414, is a good local example.' 
But the rule works both ways, and the défendant cannot introduce évi- 
dence or advance défenses which embarrass the plaintiff by way of 
surprise or other inequity. The action itself is équitable, and so 
equity prescribes its limits. In this instance, nothing was availed of, 
except matters appearing in the stipulation of facts signed by both 
parties. For thèse reasons we cannot sustain plaintiff's assignments 
of error in this regard. 

[3] The defendant's first contention is confessedly apparently op- 
posed to our décision in Eaton v. Connecticut, etc., Co., 223 Fed. 
1022, 138 C. C. A. 663, affirming (D. C.) 218 Fed. 206, and also to 
Herold v. Mutual Benefit, etc., Co., 201 Fed. 918, 120 C. C. A. 256, 
affirming (D. C.) 198 Fed. 199; Penn., etc., Co. v. Lederef (D. C.) 
247 Fed. 559; Prudential, etc., Co. v. Herold (D. C.) 247 Fed. 681; 
Northwestern, etc., Co. v. Fink (D. C.) 248 Fed. 568. 

The point now suggested as novel is that in ail thèse décisions the 
dividends allowed by the insurers to their policy holders were volun- 
tarily credited or paid to them, as elected ; whereas, by virtue of the 
présent statutes of New York, such allotment, dividend, or appor- 
tionment is imposed on companies such as is this plaintiff. 

We fail to see that the distinction entails a différence, for purposes 
of taxation, at ail events. It may be assumed that such obligatory 
apportionment or allotment gives to the policy holder proprietary rights 
in the company's surplus. Equitable, etc., Society v. Brown, 213 U. 
S. 25, 29 Sup. Ct. 404, 53 L. Ed. 682. But the sole question hère is, 
not what the policy holder owns, but what the Insurance company 
gets, and it gets no more or less when it acts fairly of its own mo- 
tion and when such fairness becomes a statutory virtue. We adhère 
to our former ruling on this subject. 

[4] The defendant's contention that interest was not allowable we 
cannot uphold. We hâve very lately been told that — 

"No one could contend that techuically n jiidgmeiit of a District Court in a 
suit agalnst the collecter was a judginent against or in favor of the United 
States." Sage v. United States, 250 U. S. .33, 39 Sup, Ct. 415, 63 L. Ed. 828 
(May 19, 1919). 

Consequently no question of allowance of interest or costs as 
against the sovereign arises and the suit is to be regarded (except as 
affected by certificate of probable cause under R. S. § 989 [Comp. St. 
§ 1635]) as against a private person. We are not advised by this 
record as to whether any certificate has been issued, and our décisions 
in Treat v. Farmers', etc., Co., 185 Fed. 760, 108 C. C. A. 98, and 
New York Mail, etc., Co. v. Anderson, 234 Fed. 590, 148 C. C. A. 
356, are applicable. 

It is also urged that interest should not hâve been allowed as com- 
plained of, because the Commissioner signified his willingness to re- 
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turn that amount to plaintiff. Whether plaintiff would hâve prejudic-' 
cd this suit by taldng what it could get and suing for the rest is a mat- 
ter not before us. It is enough to repeat that in this action the de- 
fendant, even though he has the United States behind him, is to be 
treated as a private person. Tliere was no tender at common law, 
and no offer of judgment under the Code of New York. Consequently 
this défendant is not in a position to make the argument advanced. 

[5] It thus appearing that the lower court's action in construing the 
word "dépréciation" imposes on us the duty of reversai, plaintiff as- 
serts that under Judicial Code, § 269, as amended by Act Feb. 26, 
1919, 40 Stat. 1181 (Comp. St. Ann. Supp. 1919, § 1246), we are 
authorized to give or direct such final judgment for the plaintiff as 
may appear justified by the stipulation of facts aforesaid. The amend- 
ment relied on déclares that : 

"On the hearing of any * * • vvrit of errer * • • the court shall glve 
judgment after an examinatlon of the entire record before the court, with- 
out regard to technical errors, defects, or exceptions which do not afifect the 
substantial rights of the parties." 

We do not think that thèse words give, or were intended to give, the 
power suggested ; but, if the statute does mean what plaintiff asserts, 
it is to that extent unconstitutional under Slocum v. New York, etc., 
Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 
1029. 

Judgment reversed, with costs, and new trial ordered. 



WESTINGHOUSE ELECTRIC & MFG. CO. v. BROOKLYN RAPID TRANSIT 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 98. 

1. CoBPOBATioNa <S=s>478 — Atteb-acqtjired peopebtt clause in corporation 

MOBTQAGE HELD LIMITED TO THAT BPECIFIED. 

In a chattel mortgage or agreement of pledge esecuted by a corpora- 
tion to secure bonds, issued primarlly for the purpose of acquiring the 
stock and property of another corporation, by which it conveyed to the 
trustée ail of Its property and franchises, "whether now owned or here- 
after acqulred, including particularly the property hereinafter described, 
and does hereby pledge and hypothecate the same ; that is to say," foUowed 
by enumeratlon of four classes of property which it expected to acquire 
through the purchase, the after-acquired property clause hald limlted to 
property so acqulred, and not to extend to property otherwise acqulred 
years afterward. 

2. Liens i©=>7 — Intention to establish équitable lien must be cleak. 

The courts hâve been strict in demanding as a condition to the estab- 

llshing and enforcement of an équitable lien that the intention of the 

parties should be clearly found expressed in the contract, without vague- 

ness or uncertalnty. 

S. Chattel mortgages <S=3l88 (1) — Or aeteb-acquieed pbopébtt not enforck- 

ABLE AS AQAINST BBCEIVEB. 

A mortgage or contract of pledge of subsequently acqulred Personal prop- 
erty, not perfected by delivery of possession, will not be enforced aa 
against credltors, or a recelver representing gênerai creditors. 

«=Pt)I other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Dieests & Indexe»" 
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4. f'ilAÏTI I, M()RT(iA(lES ®=>19G — XOT REITLEl) INVALII) AGAl.NST (lE.NERAL CREDI- 

TOUS. 

A chattol mortfïagp, nor refiled iinniially, as reqnireil hy a «tate statute, to 
keep it in force, is invalid as nRaiiist genoi'al croditors of iiKirtgagor. 

5. TLEDOES <S=3l2 i'OSSESSIOX ESSENTIAI^ to VALID PLEDCE 01' SECUEITIES. 

Dclivery and possession arc essential to a valid ]iledfre of negotiable 
paper, and an asslginuent in pledfie of noiniegoliable ijajier, to croate a 
propei'ty riglit as against third persons, requires possession by the t)ledgee. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Westinghouse Electric & Manufacturing Com- 
pany against the Brooklyn Rapid Transit Company and others. From 
an order denying an application of the Equitable Trust Company of 
New York, as trustée under a first refunding gold mortgage, for the 
payment of $650,000 received by Lindley M. Garrison, as receiver, in 
payment of certain bonds of the Sea Beach Railway Company, the 
trustée appeals. Order affirmed. 

Murray, Prentice & Howland, of New York City (Charles A. Collin 
and Charles P. Howland, both of New York City, of counsel), for 
appellant. 

Collin, Wells & Ilughes, of New York City, for committee of hold- 
ers of bonds secured by first mortgage of the Brooklyn Rapid Transit 
Co. 

Larkin & Perry, of New York City (H. V. Poor, John M. Perry, 
and Francis M. Scott, ail of New York City, of counsel), for Central 
Union Trust Co. of New York, as trustée, etc. 

Cari M. Owen, of New York City (Cari M. Owen, Lindley M. 
Garrison, and Harold J. Gallagher, ail of New York City, of counsel), 
for receiver. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. The Brooklyn Rapid Transit Company 
is a New York corporation, and was organized on January 18, 1896, 
for the purpose of furnishing power and e(|uipment to railroads and 
other Works, or assisting any corporation so to do, and with power 
to purchase, acquire, hold, and dispose of stocks, bonds, and other 
obligations of other corporations. Its corporate activity was that of 
a holding company since its incorporation until its later merger with 
the Transit Development Company on August 1, 1918. This merger 
resulted in certain real estate owned by the Transit Development Com- 
pany, and which was subject to a lien of a first refunding gold mort- 
gage, coming into its possession. By virtue of the pledge under said 
mortgage, certain obligations secured by the mortgage of the Transit 
Development Company were vested in the Brooklyn Rapid Transit 
Company, subject, however, to the first refunding gold mortgage trust. 
While the Brooklyn Rapid Transit Company existed alone in its financ- 
ing, it purchased and acquired from time to time securities of other 
corporations ; it also issued its corporate obligations in the f orm o/ 
bonds secured by the mortgages or deeds of trust. 

©IsFor other cases see same toplc & KEY~NUMBBR in ail Key-Numbered Digests & Indexes 
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On October 1, 1895, it made, contemporaneously with its incorpora- 
tion, the mortgage or deed of trust herein considered, and named the 
Central Trust Company of New York its trustée. Since the Equitable 
Trust Company of New York bas succeeded as such trustée. Tbis 
mortgage secured $7,000,000, face value, 50-year 5 per cent, gold 
bonds, of which $6,970,000 are outstanding in the bands of the pub- 
lic, and tbe balance are pledged for varions securities. There are 
pledged as security for thèse bonds, and deposited with the trustée 
under this mortgage, securities, the major portion of which were 
acquired by the Brooklyn Rapid Transit Company by purchase under 
the foreclosure sale of the assets and properties of the Long Island 
Traction Company. This mortgage makes no mention of real estate. 
The nature of its granting clause indicates a collatéral trust of the 
securities actually pledged and deposited thereunder. 

On July 1, 1902, the Brooklyn Rapid Transit Company gave its first 
refunding gold mortgage, which secured and then authorized $150,- 
000,000 100-year 4 per cent, gold bonds, of which $27,623,000, face 
value, of the bonds, hâve been autbenticated and delivered ; $3,439,000 
of thèse bonds are outstanding in the hands of the public ; $10,000,000 
are pledged as security under the agreements securing the 6-year and 
3-year notes of the Brooklyn Rapid Transit Company; $7,079,000 
are pledged as security for bank loans antedating the receivership. 
herein referred to ; $5,092,000 are held by the receivers of the Brook- 
lyn Rapid Transit Company ; $250,000 are pledged with the Brooklyn 
City Guaranty Fund; and $1,761,000 are owned by the Nassau Elec- 
tric Railroad Company, which bave been pledged by said company. 
Many thousands of dollars of par value of stocks, bonds, and certifi- 
cates of indebtedness of varions street railways and other companies 
hâve been deposited with the trustée as security for the first refunding 
bonds of the Brooklyn Rapid Transit Company. 

The first refunding gold mortgage was closed by the consolidating 
and refunding mortgage of the Brooklyn Rapid Transit Company 
dated June 1, 1918, under which $29,000,000, face value, bonds, were 
autbenticated and delivered, and which were deposited under a note 
indenture of the Brooklyn Rapid Transit Company dated July 1, 1919, 
securing an issue of $57,735,000 3-year 7 per cent, gold notes, of 
which $17,325,000 were held by the War Finance Corporation. This 
latter Consolidated and refunding gold mortgage covers practically 
ail the property of tbe Brooklyn Rapid Transit Company, subject, 
however, to the lien of a mortgage referred to, in which the Central 
Union Trust Company of New York is trustée. While it is said that 
ail the mortgages of the Brooklyn Rapid Transit Company are now 
in the process of foreclosure, when the Sea Beach bonds were paid, as 
herein stated, the only pending foreclosure was that brought by the 
trustée of the Consolidated and refunding mortgage. 

[1] The Brooklyn Rapid Transit Company reached the stage, on 
December 31, 1918, where it was unable to meet its obligations, and 
a receiver was appointed in this action in equity. In the mortgage of 
October 1, 1895, referred to as its first mortgage, and of which the 
Equitable Trust Company of New York is the successor trustée, made 
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in order to make payment for the property and assets of the Long 
Island Traction Company, including the capital stock of the Brooklyn 
Heights Railroad Company, it was provided to — 

« * * * grant, bargain, sell, asslgn, transfer and set over and dellver unto 
the trustée * * * ail and singular the property and franchises of said 
Transit Company, whether now owned or hereafter acquired, including par- 
ticularly the property hereinaftcr described, and does hereby pledge and hy- 
pothecate the same ; tbat is to say ; * » * " 

The eniimeration of the four classes of property "hereinafter de- 
scribed" are as f ollows : 

"(1) Ail right, title, and interest which the Transit Company now owns or 
may hereafter aajuire in the stock of Brooklyn Heights Railroad Company. 

"(2) Ail dividends, income, and interest, or increase, to which the Brooklyn 
Hapid Transit Company now is or may hereafter become entitled by reason of 
Its interest in the stock of the Brooklyn, Queens County & Suburban Railroad 
Company. 

"(o) Ail net profits in anywise derived or received by the Brooklyn Heights 
Railroad Company as lessee under that lease. 

"(4) AU right, title, and interest of the Brooklyn Rapid Transit Company in 
and to the cost of property, exten.sions, etc., paid for by the Brooklyn Heights 
Railroad Company out of its own funds for use of the Brooklyn City Railroad 
Company, being the Brooklyn City Construction account." 

Article 16 of the mortgage provided that, upon payment or other 
satisfaction of the principal or interest of ail the bonds issued under 
the mortgage — 

" • * • the trustée shall, on demand of the Transit Company and at its 
cost and expense, forthwith surrender, reassign, retransfer, and dellver to the 
Transit Company, its successors or assigns, ail shares of stock and other 
property which may be then held by the trustée hereuuder." 

This first mortgage was filed as a chattel mortgage on February 
5, 1896, and the filing was renewed each year thereafter until 1902 ; 
the last renewal being on January 22, 1902. It was not otherwise re- 
corded. On Septenber 1, 1916, the Brooklyn Rapid Transit Com- 
pany acquired $650,000, principal amount of bonds of the S'ea Beach 
Railway Company. Thèse bonds remained in the possession of the 
Brooklyn Rapid Transit Company in its treasury when the receiver 
was appointed on December 31, 1918. The principal of thèse bonds 
has since been paid to the receiver. The Sea Beach bonds were issued 
September 1, 18%, and matured on September 1, 1916, and were not in 
-existence at the date of the exécution of the first mortgage re- 
ferred to. 

The appellant seeks to impress an équitable lien on the proceeds of 
thèse bonds, contending that it, as trustée, was entitled to the bonds 
by virtue of the after-acquired property clause of the first mortgage. 
It asks to sustain this lien as against the gênerai creditors and the re- 
ceiver appointed of the Brooklyn Rapid Transit Company. It con- 
tends that, upon the receipt of this $650,000, bonds of the Sea Beach 
Railway Company, by the Brooklyn Rapid Transit Company, that 
such a lien was created, even though there was no delivery of such 
bonds to the trustée named in the mortgage. It seeks to follow the pro- 
ceeds of thèse bonds by the same reasoning. The matter was ref erred 
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to a spécial master appointed by the court, and his finding disallowing 
Ihe claim was sustained by d:e District Judge. From an order entered 
thereon, the présent appeal is prosecuted. 

The District Judge conchided that the receiver was entitled to the 
proceeds of tlie Sea Reach bonds, and reaclied this conclusion, feeling 
constrained to so find, whether the mortgage be construed as a chattel 
mortgage or as an obligation of pledge. It will be observed, on exami- 
nation of the mortgage, that, following the after-acquired property 
clause, the mortgage makes use of the words "that is to say," and 
then follovvs a description of the property actually pledged in the 
phrase above given. We think the use of this language and that of 
the specifically described property puts a limitation upon the property 
intended to be pledged under the mortgage. It is descriptive of the 
property, and indicates the future property intended to be covered 
by the mortgage. Such a detailed description of the différent kinds of 
property pledged, embraced in the words quoted above, was not in- 
tended to mean to embrace every conceivable possession of securities 
and rights belonging thereto in the Brooklyn Rapid Transit Company. 
Its spécification of the différent kinds of property pledged indicates 
an intention to confine it to such properties as would be held in the 
ordinary course of the Brooklyn Rapid Transit Company's business 
as a holding company. Smith v. McCullough, 104 U. S. 25, 26 L. Ed. 
637. From this it cannot be argued that the Sea Beach bonds are of 
the same gênerai character and within the gênerai scope and purpose 
of the first mortgage. They are not embraced within the description 
of the properties specified in paragraphs 1, 2, 3, and 4 following the 
after-acquired property clause. 

[2] One of the .purposes for which the first mortgage was executed 
was to make payment for the Brooklyn Heights stock. An examina- 
tion of the mortgage will reveal that it was not actually drafted prior 
to the date of incorporation of the Brooklyn Rapid Transit Company 
in January, 1896. It is apparent, considering the fact that the Brook- 
lyn Rapid Transit Company was not incorporated until January, 1896, 
and from the face of the mortgage, that the parties had in mind the 
accjuisition of certain specifically described properties and rights and 
the exécution of the mortgage and the issuance of bonds for tlie pur- 
pose of raising funds to make payment theref or, having in mind trans- 
actions to be consummated as nearly contemporaneously as possible. 
They intended that the bonds would be disposed of prior to the actual 
acquisition of title to the properties by the Brooklyn Rapid Transit 
Company, and this accounts for the use of the phrase "whether now 
owned or hereaf ter acquired" ; the sole purpose apparently being to 
pledge thèse specifically described properties immediately upon acf|ui- 
sition and for no other purpose. In order to obtain équitable relief, 
or to establish an équitable lien, the courts hâve been strict in demand- 
ing that, as a condition of such en forcement, the intention of the par- 
ties should be ciearly found from the expression of their contractual 
relation as found in the contract, and it must appear that there is no 
vagueness or uncertainty as to the terms or substance of the agreement. 
In re Stiger, 209 Fed. 148, 126 C. C. A. 96. 
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[3] There is another objection to the granting of the relief sought 
by the appellant. A receiver has been appointée!. He represents the 
creditors, and perforons bis duties for the creditors' benefit, with the 
duty to conserve the assets of the company. Mortgages or contracts 
of pledge of subsequently acquired Personal proj^erty will not be en- 
forced as against creditors. This has uniformly been lield in both the 
fédéral and the courts of the state of New York. The right to insist 
upon the pledge of "after-accjuired property" under a chattel mort- 
gage cannot withstand the attack of a gênerai creditor. The mortgage 
can hâve no positive opération to transfer in prœsenti propertv not 
in esse. In re P. J. vSullivan Co., Inc, (D. C.) 247 Fed. 139, affd. 254 
Fed. 660, 166 C. C. A. 158; Zartman v. First Kat. P>ank, 189 N Y. 
267, 82 X. E. 127, 12 T. R. A. (N. S.) 1083 ; Rochestcr Distilling Co. v. 
Rasev, 142 N. Y, 570, 37 N. E. 632, 40 Am. vSt. Rep. 635: N. Y. Se- 
cnritv Co. V. Saratoca G. & El. L. Co., 159 N. Y. 137, 53 N. E. 758, 
45 L.' R. A. 132. 

The leading case in the state court is Titusville Iron Co. v. City of 
New York, 207 N. Y. 203. 100 N. E. 806. There a contractor agreed 
that, in case of his failure to perform certain work provided in the 
contract, the other party to the contract might give him notice to dis- 
continue the work, and .should then hâve power to complète it and to 
use such materials as he may find upon the Une of work for that pur- 
pose. A notice to discontinue was given, and the property taken into 
possession, after a receiver in bankruptcy was appointed. It was lield 
that the contractor could create no lien other than cognizable at law, 
either by way of a mortgage, pledge, or otherwise, because the title 
of the creditor was paramount to that of the party in possession. It 
M'as said that the possession must be actual, and not merely construc- 
tive, and that the possession taken was not actual but constructive. 

In re P. J. Sullivan Co., Inc. (D. C.) 247 Fed. 139, it was held that if 
possession is not given at the time of the agreement, and the pledge 
perfected, such possession may be given afterwards ; it was held that 
to perfect a pledge as against creditors or a trustée in bankruptcy, the 
lien should be made effectuai by taking possession prior to the inter- 
vention of rights of gênerai creditors. The after-acquired property 
clause has been similarly treated and construed where it occurs in a 
chattel mortgage on property. In re Marine Construction & Dry Dock 
Co., 144 Fed. 649, 75 C. C. A. 451. 

[4] If the instrument be considered in the light of a common-law 
mortgage, it would be a mortgage on chattels. Indeed, it was treated 
so by the parties, for it was refîled annually. It was not, however, re- 
filed since 1902, and would therefore be void as against creditors in re- 
spect to the Sea 15each bonds. An unfiled mortgage is void as against 
gênerai creditors, and a trustée in bankruptcy appointed on behalf of 
the creditors may successfully attack the validity of such an uniiled 
mortgage. In re Gerstman et al, 157 Fed. 549, 85 C. C. A. 211 ; In re 
Schmidt, 181 Fed. 73, 104 C. C. A. 107. Therefore, whether the stocks 
and bonds enumerated in the mortgage be considered as mère choses 
in action or personal property, tangible and movable, the resuit will 
be the same. 
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[5] Concededly, there was no delivery of the bonds to the trustée.. 
He never had possession, actual or constructive. Delivery and pos- 
session are essential to a valid pledge of negotiable paper. If the bonds 
be treated, as contended for by the appellant, to be nonnegotiable, the 
assignées of a pledge, to create a property right as against third per- 
sons, require possession by the pledgees. Casey v. Cavaroc, 96 U. S. 
467, 24 L. Ed. 779 ; American Can Co. v. Erie Preserving Co., 183 
Fed. 97, 105 C. C. A. 388. 

For the reasons which we hâve above assigned we are of the opinion 
that the first mortgage referred to was not intended to pledge the Sea 
Beach bonds after acquired by the Brooklyn Rapid Transit Company, 
and that they were not mortgaged as chattels or pledged, and that the 
trustée, under the first mortgage, is not entitled to the proceeds of the 
bonds. 

The order is afïirmed. 



KRIOHMAN V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit January 14, 1020.) 

No. 123. 

1. EBIBERY ©=1(2)— BAGGAGB! porter UNDEE FEDERAI, ADMINISTRATION ACTS' 

IN "OFFICIAL FTJNCTION" ON BEIIALF OF UNITED STATES. 

A baggage porter, employed by a railroad under the contre! of the féd- 
éral government by vlrtue of Act Aug. 29, 1916 (Comp. St. § 1974a), Is act- 
Ing on behalf of the United States In an "ofBcIal function," so that offer- 
Ing or glvlng hlm money to Induce hlm to deliver a trunk to one not the 
owner Is a violation of Crimlnal Code, § 39 (Comp. St. § 10203). 

[Ed. Nota — For other définitions, see Words and Phrases, Officiai Funo- 
tlon.] 

2. Ceiminàl law <g=5304(9) — Court takbs jtjdiciax notice of proclamation 

TAKINO CONTEOI. OF RAILBOADS. 

In a prosecutlon for bribery of a railway iiorter, the court takes judl- 
clal notice of the Presldent's proclamation assumlng control of ail rall- 
roads of the country, and the prosecutlon need not prove that the raUroad 
by which the porter was employed was under government control. 
8. Bailboads <g=35%, New, vol. 6A Key-No. Séries — If^DERAL control Kxists 
BS" viRTUE or proclamation, not by contracts. 

Fédéral control of the rallroads exlsts by vlrtue of the Président'» 
proclamation, under Act Aug. 29, 1916 (Comp. St. § 1974a), not by vlrtue of 
the contracts for compensation made under authority of Act March 21, 
1918 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 3115?4-3115%p), 
which recognized the control as an exlstlng fact 

Ward, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Harry Krichman was convicted of giving money to induce unlawful 
action by one in an officiai function under the government, and he 
brings error. Affirmed. 

See, also, 236 Fed. 974. 

Certiorari granted 252 U. S. , 40 Sup. Ct. 344, 64 L. Ed. . 

^s^For other cases see same topic & KEY-NtTMBER in aU Key-Numbered Digests & Indexes 
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Edward Schoen, of Newark, N. J., for plaintiff in error. 

Francis G. Caffey, U. S. Atty., of New York City (David V. Cahill, 
Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

ROGERS, Circuit Judge. The défendant has been convicted under 
an indictment which originally contained four counts. The first count 
charges that he unlawfully, willfully, corruptly, and knowingly did 
promise and offer money to Herman ZwilHnger, who was then and 
there a person acting for and on behalf of the United States in an offi- 
ciai function, under and by authority of the office of the Director Gen- 
eral of Railroads of the government thereof, to wit, a baggage porter 
employed on and by the Pennsylvania Railroad Company, a common 
carrier which was then and there operated by the Director General of 
Railroads of the United States ; that the promise and ofïer were made 
with the intent to induce Zwillinger to give and deliver to défendant in 
the city of New York certain trunks designated by défendant, and 
which would come into the possession of the railroad as baggage to be 
transported from the state of New York to other states, and wdiich it 
would be the duty of Zwillinger to cause to be transported and to aid 
in transporting. 

The second count charges that défendant offered to Zwillinger, a 
person acting for and on behalf of the United States in an officiai func- 
tion under and by authority of the office of the Director General of 
Railroads, to wit, a baggage porter employed on the Pennsylvania Rail- 
road, the sum of $50 ; that the offer was made to induce Zwillinger to 
violate bis duty as such baggage porter, and to deliver to défendant a 
certain trunk containing furs, which was then in the possession of the 
railroad company as baggage, and was in course of transportation from 
the state of New York to the state of Pennsylvania. 

The third count charges that défendant gave Zwillinger $45 with in- 
tent to induce him to deliver to défendant a trunk containing furs, 
which was in the possession of the railroad as baggage, and in course 
of transportation as already stated, and which trunk was not the prop- 
erty of either the défendant or of Zwillinger. 

The fourth count was dismissed by the court, and the case went to 
the jury on the first three counts. 

The indictment was brought under section 39 of the Criminal Code 
(U. S. Compiled Statutes [1916] vol. 10, p. 12610). The provision 
may be found in the margin.^ 

1 "Whoever shall promise, offer, or give, or cau.se or procure to lie proro- 
ised, ofCered, or giveii, any money or other thlng of value, or shall make or 
tender any eontract, undertaking, obligation, gratuity, or security for the pay- 
ment of money, or for the delivery or conveyance of anythiug of value, to any 
ofReer of the TJnited States, or to any person acting for or on behalf of the 
United States in any officiai function, under or by authority of any depart- 
ment or office of the government thereof, or to any ofBcer or person acting for 
or on behalf of either house of Congress, or of any committee of either house, 
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The testimony in effect was as follows-: 

The hiigf^age poi'tor nuiued in tlio indictuient was employed in that capaclty 
by tlie Peiinsylvania Railroad at its station in the borough ot Manhattan, New 
York City. Tlie (l(>f('n(lant \\ as In the fur business. In Novemlier, 191.S, )ie 
visited tlie Peunsylvania Station on several occasions and there had conver- 
sations wlth the basgai;e porter. On the first occasion the défendant inqnired 
abont the handling of trnnks that i)assed througli tlie hands of the porter at 
the station, and suggested that there were opportunities for the porter to niake 
some money. The porter inquired how this could be done. The défendant ex- 
plained that ho would be willlng to glve tlie porter money for tiirnlng over to 
hini trunks belonglng to other p(>ople. ''J^^ie porter Indlcated willlngness to 
c-onslder the proposition and pi'omptly reported the uiatter to liis suporlors. 
Abont two weeks huer the défendant saw the i)orter at the station coneernlng 
a partlcular trunk, wbich It turned ont had already passed beyond the controi 
of the porter. On the night of that visit, the défendant telephoned the porter 
that another descrlbed trunlc would arrive at the station the next day. On 
the followlng day the défendant appeared at the station and paid the porter 
.1Î45 for delivering the trunk to hlm. The trunk was placed on a wagon, which 
was drlven away froni the Peunsylvania Station on the way to the Oraud Cen- 
tral Station. P.efore the arrivai at the Grand Central Station, the défendant 
got on tlie wagon and was theu arrested by a railroad police othcer. The trunk 
contained furs. 

There are two questions raised in connection with this case: (1) 
Does the indictment on its face sufficiently allège the commission o£ the 
crime named in the section of the Criminal Code upon which the indict- 
ment rests ? In other words, is a bagg'age porter employed as such on 
the Pennsylvania Railroad Company and discharging his duties in that 
capacity, while that common carrier is cçerated by the Director Gener- 
al of Railroads of the United States, a person acting for and on behalf 
of the United States in an officiai function? (2) Assnming that the 
above question is answered in the affirmative does the proof show that 
the baggage porter was a person acting for and on behalf of the United 
States in an officiai function; it not having been proved that at the 
time named the Pennsylvania Railroad was being operated by the Di- 
rector General of Railroads. 

[1] As respects the first of thèse questions it is claimed that the in- 
dictment does not charge an offense, inasmuch as the baggage porter 
described therein is not a person acting for and on behalf of the Unit- 
ed States in an officiai capacity. We think the question thus presented 
must be answered in the affirmative. In United States v. Piirdsall, 233 
U. S. 223, 230, 34 Sup. Ct. 512, 514 (58 L. Ed. 930) the court had to 
pass upon the meaning of section 39 of the Criminal Code, and it de- 
or both bouses thereof, with intent to Influence bis décision or action on atiy 
(luestlou, matter, cause, or i)roeeeding wiiich niay at any tlnie be l>endlng, or 
which may by law be brought before him in hls otliclal capaclty, or in lils place 
of trust or profit, or with Intent to influence him to conmiit or ald in conunlt- 
ting, or to eollude in, or allow, any fraud, or niake opportunlty for the com- 
mission of any fraud, on the United States, or to induce him to do or omit to 
do any act in violation of hls lawful duty, shall be fined not more than three 
times the amount of money or value of the tlnug so offered, promlsed, given, 
njade, or tendered, or caused or ijrocured to lie so offered, promlsed, given, 
niade, or tendered, and imprisoned not more than tliree years." 
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clared that "every action that is within the range of officiai duty" cornes 
witbin the purview of the section. The court went on to say that — 

"Ta constitute it officiai action, It «'as not iMîccssary that it sliould be pre- 
scribed V)y statutc ; It wns sufiicient tliat it was govcrnod by a lawful require- 
nient of tlie deiiartineiit uiider whose authority tlio otiicer was acting." 

As we read the opinion in that case the court held it to be within the 
competency of the ÎJepartment of the Interior to establish régulations 
and practices having the force of régulations, that ail persons "employ- 
ed in its work" shoukl render to the Commissioner whenever requested 
true reports and give disinterested and honest ad vice with respect to the 
performance of any duty devolving upon the Commissioner and that 
the giving and acceptance of bribes to influence the employés of the 
department in their action in such matters is within the section of the 
Criminal Code under which the indictment in that case as in this 
was laid. In that case the duty that was to be performed did not arise 
under any act of Congress, but was based on an established custom or 
practice of the Bureau of Indian Affairs to recommend to the execu- 
tive or the judicial departments of the- government as to whether 
clemency should be extended to or withheld from any person chargcd 
with or convicted of selling intoxicating liquors to Indians. The ac- 
cused persons were spécial agents or officers appointed by the Commis- 
sioner of Indian Afïairs, under the authority of the Secretary of the 
Interior, for the suppression of the liquor traffic among the Indians. 
The bribe was given to influence their report to the Commissioner of 
Indian Afïairs as to whether that officiai should favor or oppose clem- 
ency in a particular case. 

In Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, one 
Holmes was indicted with Haas and another charged with conspiracy 
to commit an offense against the United States, which was to be ac- 
complished by bribing Holmes to do certain acts in violation of his 
lawful duty not to give out advance information in respect to the con- 
dition of the cotton crop acquired in the performance of his officiai 
duty as aii employé in the Department of Agriculture. He was an as- 
sistant statistician, and the indictment averred that lie "was an employé 
or an officiai in said Department (of Agriculture) and in the Bureau of 
Statistics." The indictments set forth that one of the governmental 
functions exercised by that department is the acquirement of detailed 
information in respect to the condition of the cotton crop ; that under 
the custom, practices, and régulations of the Secretary ail officers and 
employés are required to keep secret the information so gathered, and 
from in any way divulging same or giving out any information fore- 
casting such report in advance of its officiai approval and promulgation. 
The indictments were held to be sufficient. Can it be that it was a crimi- 
nal offense against the United States to bribe the assistant statistician 
to disclose the information, but not an oft'ense against the United 
States to bribe a stenograjjher in the office to do the same thing? Are 
not both acting on behalf of the United States in an officiai function 
while employed in the department? If such a person is not within sec- 
tion 39, we can only say what the Suprême Court said in United States 
V. Hartwell, 6 Wall. 385, 395 (18 D. Ed. 830): 
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"If the subordinates are not witliin the act, there Is no provision In the laws 
of the llnitecl States for thoir punishnient in such cases. * * * We think 
it clear that it was not the intention ot Oongress to leave an omission so wide 
and important in the act. * * • " 

In that case the indictment alleged that the défendant was an officer 
■of the United States, to wit, a clerk in the office of the Assistant Treas- 
urer of the United States at Boston. The court held the indictment 
sufficient, and that défendant was a public officer. It said: 

"An office Is a publie station, or employment, conferred by the appointment 
«f govemment. The term embraces the ideas of tenure, duration, émolument, 
and duties. The employment of the défendant was in the public service of the 
United States. He was appointed pursuant to law, and his compensation was 
fixed by law. Vacating the office of his superlor would not hâve affected the 
tenure of his place. His duties were coutinuing and permanent, not occaslonal 
•or teniporary. They were to be such as his superlor in office should prescrlbe." 

This case has f requently been cited with approval in subséquent cas- 
es, which may be found in the margin.^ 

In United States v. McCrory, 91 Fed. 295, 33 C. C. A. 515, the Cir- 
cuit Court of Appeals in the Fifth Circuit held that letter carriers in 
the postal service are officers of the United States within the meaning 
of the act of Congress there construed. 

In United States v. Ingham (D. C.) 97 Fed. 935, Judge McPherson, 
then a District Judge, passing upon section 39 of the Criminal Code, 
herein involved, held that it must be construed as including persons not 
officers, and that a secret service operative employed by the Secretary 
of the Treasury to aid in the détection and suppression of frauds 
against the revenue laws was acting, while in the performance of such 
service, on behalf of the United States in an officiai function and that 
his attempted bribery is an offense within the terms of the statute. It 
was pointed out in that case that the phrase "officiai function" is not 
necessarily a function belonging to an office held by the person acting on 
behalf of the United States, but that it may also be a function belong- 
ing to an office held by his superior, which function has been committed 
to the subordinate (whether he be also an officer, or a mère employé) 
for the purpose of being executed. 

In McGregor v. United States, 134 Fed. 187, 69 C. C. A. 477, the 
Circuit Court of Appeals in the Fourth Circuit held that a third class 
clerk in the Post Office Department is an officer of the government 
within the meaning of the législation of Congress therein involved. 

But in the case at bar, in order to sustain the indictment under which 
the défendant has been convicted, it is not necessary to hold, and we 
do not hold, that the défendant at the time the offense charged was 
committed was an officer of the United States. We do not think he 
was. But we do hold that he was acting on behalf of the United States 
in an officiai function, a function belonging to his superior, the Di- 

2 United States v. Germaine, 09 TJ. S. 308, 25 L. Ed. 482 ; Hall v. Wisconsln, 
103 V. S. 5, 8, 26 L. Ed. .302; United States v. Perklns, 116 U. S. 483, 6 Sup. 
et. 449, 29 L. Ed. 700 ; United States v. Mouat, 124 U. S. 303, 8 Sup. Ct. 505, 
31 U. Ed. 463 ; United States v. Smith, 124 U. S. 525, 8 Sup. Ct. 595, 31 L. Ed. 
534 ; Auirmordt v. Hedden, 137 U. S. 310, 11 Sup. Ct. 103, 34 L. Ed. 074. 
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rector General of Railroads, and committed to him for the purpose of 
being executed. 

Any employé in any department of the government of the United 
States, who acts in the performance of a duty which is imposed upon 
that department, or aids in any way in the performance of such a duty, 
is acting on behalf of the United States in an officiai function and with- 
in the range of officiai duty, within the meaning of section 39 of the 
Criminal Code. The words of the section are not to be narrowed to the 
exclusion of what the Congress intended to embrace. That intention is 
not to be defeated by an over-strict construction. The rule that a pénal 
law is to be construed strictly "cornes attended," said the court in Unit- 
ed States V. Hartwell, supra, "with qualifications and other rules no less 
important. * * * The rule does not exclude the application of 
common sensé to the terms made use of in the act in order to avoid an 
absurdity, which the Législature ought not to be presumed to hâve in- 
tended." 

The act of Congress of August 29, 1916 (39 Stat. 645 [Comp. St. § 
1974a]) gave the Président power "in time of war" to take possession 
and assume control of any system or Systems of transportation within 
the boundaries of the continental United States. In April, 1917, war 
with Germany was declared. On December 26, 1917, the Président 
issued his proclamation, in which he declared that he took possession 
and assumed control at 12 o'clock noon on December 28, 1917, of each 
and every system of transportation within the boundaries of the con- 
tinental United States, and consisting of railroads engaged in gênerai 
transportation, including terminais, and ail other equipment and appur- 
tenances commonly used upon or operated as a part of such rail system 
of transportation. By the proclamation a Director General of Rail- 
roads was appointed, with fuU authority to take possession and control 
of the Systems embraced by the proclamation, and to operate and ad- 
minister the same ; and the Director General was empowered to avait 
himself of the services of the existing officiais, boards of directors, 
receivers, employés, etc., who were authorized to continue to perform 
their duties in accordance with their previous authority until and except 
so far as such Director shall from time to time otherwise provide by 
gênerai or spécial orders. The railroads by virtue of this proclamation 
passed into the possession, control, and opération of the Director Gen- 
eral on December 28, 1917, as held by the Suprême Court in Northern 
Pacific Ry. Co. v. North Dakota, 250 U. S. 135, 39 Sup. Ct. 502, 63 
L. Ed. 897, decided on June 2, 1919. The railroads thus taken pos- 
session of by the government of the United States hâve not yet been re- 
turned to private ownership, and so at the time named in the indictment 
the Director General was in control of the railroads of the United 
States, which are within the terms of the proclamation referred to, and 
in operating them he was in the performance of an officiai duty. 
Therefore ail persons assisting him in the opération of the roads, 
whether officers or mère employés, including the men who handled the 
baggage, were in so doing persons acting for and on behalf of the 
United States in an officiai function. 
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[2] This brings us to the second question involved. It seems that 
no évidence was offered to establish the fact that the Pennsylvania 
Railroad was being operated in November, 1918, by the Director Gen- 
eral of Railroads. The United States attorney contends that it was 
not necessary to prove that fact, as the courts take judicial notice of 
presidential proclamations and of the act of Congress. The objection 
made by the défense is without merit, and this court, in what it bas said 
in an earlier portion of this opinion about the President's proclamation, 
bas taken judicial notice of the proclamation of the Président of De- 
cember 26, 1917, and that the railroads of the continental United 
States, including, of course, the Pennsylvania, passed into the control 
of the Director General of Railroads on December 28, 1917, as also 
appears from the décision of the Suprême Court in Northern Pacific 
Ry. Co. V. North 'Dakota, supra. The proclamation referred to is a 
public act, of which ail courts of the United States are bound to take 
notice, and to which ail courts are bound to give effect. Armstrong 
V. United States, 13 Wall. 154, 20 L- Ed. 614. 

[3] The claim that the railroads were taken over in pursuance of 
contracts made by the Director General of Railroads with the carriers 
is not borne out by the facts. The contracts were merely agreements 
for compensation made under the Fédéral Control Act of March 21, 
1918 (40 Stat. 451 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ 
3115%a-3115%p]). The preamble to that act states: 

"ïliat the F]-e«ident, liaviiii; in time of wai- tiilîen ovei- tlie possession, use, 
(•oui roi and opération, called lierein fédéral control of certain railroads," etc. 

To show that the baggage porter in this case was an employé of the 
United States, it was only necessary for it to appear that he was em- 
ployed as a baggage porter in the baggage room of the Pennsylvania 
Railroad at its station in New York, and was serving in that capacity 
at the time referred to in the indictment. This proof was made. 

The indictment being valid, and the proof sufficient, judgment is af- 
firmed. 

WARD, Circuit Judge (dissenting). The court in its opinion admits 
that the défendant, a baggage porter of the Pennsylvania Railroad 
Company operated by the Director General of Railroads, is not an 
officer of the United States, so that the only words in the statute that 
can cover him are : 

"Or to any i)erson acting for or in behalf of ttuï United States in any offi- 
ciai fiinction under or i)y anthority of any departm<!ut or office of ttie goveni- 
luent tliereof." 

Some meaning must be given to the words "in any officiai function." 
They seem to me to be words of limitation, so that the statute covers, 
not ail duties, but duties of a kind similar to those of the high func- 
tionaries enumerated in it. There must be some employés of the Unit- 
ed States who do not act in an officiai function. Who are they ? 

The construction adopted by the court gives thèse words no meaning. 
They might as well, or indeed better, bave been omitted, because win- 
dow cleaners, scrubwomen, elevator boys, doorkeepers, pages — in short, 



STORGARD V. FEANCE & CANADA S. S. CORPORATION 545 

(2G3 P.) 

any one employed by the United States to do anything — is included. 
Such persons, in my opinion, are not acting for the United States in an 
officiai function. 

I think the judgment should be reversed. 



STORGARD v. FRANCE & CANADA S. S. CORPORATION. * 
(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 101. 

1. Appeal and EEitoB <S=1170(1) — Requirement to diseeqabd technicai, ee- 

EOKS. 

Tlie purpose of amenclment of Judlcial Code, § 269, by Act Feb. 26, 3910 
(Cornp. St. Abu. Siipp. 1919, § 1246), providinç tliat appellate courts shall 
gi^'e Judgment after examinatlon of the entlre record wltliout regard to 
technieal errors, dofects, or exceptions whlch do not afïect substantlal 
riglits of the parties, is to prevent reversai of judgments because of tecli- 
nioal errors which, though properly presented, do not afCect substantial 
rights, and it does not require the court to décide on the vvhole record 
whcther exceptions were taUen or not, or to overloolc defects due to nég- 
ligence, ignorance, or inadvertence. 

2. Seamen i©=329(4)— Contbibutort négligence no défense to action roB 

INJUlîY. 

In suits by seamen, whether in the admiralty or In courts of common 
law, contributory négligence does not defeat their right to reeover in- 
deiiinity for injury, If otherwise entitled to It, though it is an élément 
■wlijcli niay be considered In determinlng what the amount of Inderanity 
should be. 

8. Seamen <®=i29(2) — It ib ownee's duty to maintain safb appijance fob 
seamk.n's use. 

It is the duty of a shipowner to furnish and maintain équipaient and 
applianees for use of seamen free from defects Unown or which should be 
known, and it Is not a défense to an action for Injury to a seaman from 
a defeetive appliance that the particular manner of injury might not 
reasonably hâve been anticipated. 

4. Seamen <®=329f2)— IIigh degree or cabb as to tools and appliances ee- 

QTJIHED OF EitPI.OYEB. 

A mueh hlgher degree of care as to tools and appliances Is required of 
employers of seamen than of employers of shore sei"vants, who may at 
any tiine vcithdraw from service and refuse to use tools and appliances 
vpblch they think dangerous. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by Konrad S'torgard against the France & Canada Steam- 
ship Corporation. Judgment for défendant, and plaintiff brings er- 
ror. Reversed. 

Silas B. Axtell, of New York City (Vernon S. Jones, of New York 
City, of counsel), for plaintiff in error. 

B. L. Pettigrew, of New York City (W. L. Glenney, of New York 
City, of counsel), for défendant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

•Certiorari denied ÏÏ2 U. S, — , 40 Sup. Ct. 394, 64 L. Ed. — . 
263 F.— 35 
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W/iRD, Circuit Judge. The plaintiff seeks to recover indemnity 
for injuries sustained by him when an able seaman on the five-masted 
sciiooner Singleton Palmer on a voyage from St. Nazaire, France, to 
Newport News. Several fingers of his left hand were jammed be- 
tween a ring on a boit and the lip.ç of the band around the mast, 
which were connected together by the boit. The charge of négli- 
gence was that the owner permitted the boit to become worn anu 
defective, so that the vessel was unseaworthy as to him. It will not 
be necessary to go into particulars, because the jury found a verdict 
for the défendant, and the only question to be decided is whether the 
court erred in charging them. 

The first error relied on is the charge as to contributory négligence 
as follows: 

"But it Is true, as Mr. Glenney tells you, that if lie had looked he would 
hâve seen, before he put hls hand on this i"ing, thut It had not gone over ; and 
if he had seen that It had not gone over, knowing that the sail had gone over, 
It would hâve been négligence in him to put his hand there and accept the risk, 
wliich he would hâve accepted in that case. He would hâve contributed to his 
injury and could not recover." 

No exception was taken to this, and there is no assignment of error 
to cover it. 

[1] It is contended that we may nevertheless consider the question 
in virtue of section 269 of the Judicial Code, as amended by Act Feb. 
26, 1919 (Comp. St. Ann. Supp. 1919, § 1246), which reads: 

Section 269: "Ail of the said courts shall hâve power to grant new trials, 
in cases wherei there bas been a trial by jury, for reasons for which new trials 
hâve usually been granted in courts of law. On the heariug of any appeal, 
certiorari, writ of error, or motion for a new trial, in any case, civil or crlmi- 
ual, the court shall give judginent after an examination of the entlre record 
before the court, without regard to technical erroi's, defects, or exceptions 
which do not affect the substautial rights of the parties." 

We do not construe the section as authorizing appellate courts to 
décide on the whole record whether exceptions hâve been taken or noi. 
The mischief it was intended to correct is just the opposite of over- 
looking defects due to négligence, ignorance, or inadvertence, viz., the 
reversai of judgments because of errors, defects, or exceptions which, 
though raised with technical accuracy, do not affect substantial rights. 

S'till appellate courts may consider plain errors, not excepted to nor 
assigned, though this is rarely done except in criminal cases. See our 
rule 11 and Oppenheim v. United States, 241 Fed., and cases cited at 
page 628, 154 C. C. A. 383. As we think the charge clearly wrong in 
this particular, and the case must be tried again because of another 
error, we think it better to say so. 

[2] In suits by seamen, whether in the admirai ty or in courts of 
common law, contributory négligence is not a matter concerning the 
remedy or the procédure, but a substantive part of the relation. Con 
tributory négligence, as distinguished from willful misconduct, does 
not defeat the seaman's rights to wages, care, and maintenance to 
the end of the voyage and a reasonable time thereafter. Nor does it 
defeat their rights to indemnity, if otherwise entitled to it, though it 
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is an élément which may be considered in determining what the amount 
of indemnity shoiild be. Chelentis v. Luckenbach, 243 Fed. 536, 156 
C. C. A. 234, L. R. A. 191SF, 991, affirmed 247 U. S. 372, 38 Sup. 
Ct. 501, 62 L. Ed. 1171; John A. Roeblings Sons Co. v. Erickson, 

261 Fed. 986, C. C. A. . 

The following portion of the charge was excepted to and duly as- 
signed for error : 

"If yon do tliat, tlipn the question will corae up whether you shall find tlie 
défendant company négligent for allowing a boit to be worn in tbat way, bo 
that the accident conld Iiappeu in tlie way in wbich tlie plaintiff says it hap- 
pened. It does not follow as a matter of course tliat you shall find the dé- 
fendant négligent b«;cause you find the boit had the length which I mentioned, 
bocanse you must détermine whether you think reasouable care required the 
défendant to apprehend that some such accident as actually happened would 
happen. By reasonable eare I oiily mean this: That you must put yourself 
in the position of the shipowner, and say to yourself: Would a person, know- 
ing that this boit was worn in this way, apprehend tliat a inan without look- 
ing would put his hand there, and having put his hand there would get it 
caught? That is, is it reasonable to suppose that he would anticipate the 
thlng would happsn as It did? Was that one of the tliings which a reasonable 
man might hâve apprehended would liappen, that the sail would go over, and 
that the block would not bave gone over, and a sailor coming along in the haste 
of the work would bave put his hand there without observing that the block 
had not followed the sail? ' 

"If you détermine tliat, then you may find a verdict for the défendant. (Er- 
ror for plaintiff.) * * * 

"Mr. Jones; I would like to exeept to tliat portion of your honor's charge 
in which you stated that the jury uiay consider whether or not the défendant 
should liave realized that au accident like tlils might bave happened if the 
boit had boen worn, and that it was a matter for the jury to détermine wheth- 
er or not the défendant had such foresight. And I ask your Honor to charge 
the jury that if they find that this boit was not maintained in a proper con- 
dition and kept In such a condition that the ring would slide back and forth 
on the boit as It was designed to do, and as a resuit of the boit belng in tliat 
condition the plaintiff was hurt, that the plaintlfC may recover. 

The Court: What is that again? What is your idea? 

Mr. Jones: My idea is that it is not a question of whether or not the de- 
fendant could hâve foreseen and prevented it or whether they ought to bave 
figured that such an, accident might happen from the wear of the boit, but If 
the bolts were worn in that manner they were négligent and the ship was un- 
seaworthy, and if the plaintifC was injured beeause of that unseaworthiness 
he may recover regardless of whether the défendant realized it might hâve 
happened or not. 

"The Court: I deny that. 

"Mr. Jones: I take an exception." 

[3, 4] If the boit was worn and defective, and the shipowners knew 
or ought to hâve known the fact, it makes no différence whether they 
as reasonable men would not hâve apprehended the particular accident 
which actually did happen. The évidence was that the sailors always 
used this ring on their way to the topmast. The seamen were bound 
to use the equipment and appliances which the owners furnished, and 
they were on their part bound to furnish and maintain equipment and 
appliances for the seamen to use, at least free from defects known 
or which ought to be known. The common-law rules do not apply 
to this relation of master and seaman. It is intimate and peculiar, and 
difïers from that between shore master and servants, who may at any 
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time withdraw from service and refuse to use tools and appliances 
which they think dangerous. Employers of seamen may not be insur- 
ers, but a much higher degree of care must be required of them than 
is required of employers of shore servants. 

The trial judge relied upon The France, 59 Fed. 479, 8 C. C. A 
185, and The Henry B. Fiske (D. C.) 141 Fed. 188. In the former 
case an ash bag was new and perfectly adéquate, but fell because 
the seamen were using it suspended on one handle, instead of both 
handles. In the latter a patent spring rider on an anchor chain broke, 
because of a latent defect undiscoverable by external examination. 
In The Edith Godden (D. C.) 23 Fed. 43, a winch broke, which, 
though in good order and condition, was not adéquate for loads for 
which it might be used. In The Robert C. McQuillen (D. C.) 91 Fed. 
685, the libelant was hurt by the falling of a boom under which he 
crawled against express orclers. The boom fell as the resuit of a 
Sound lift being struck by the peak of the gafif as it was being lowered. 
There was no claim of unseaworthiness. See, also, The Colusa, 248 
Fed. 21, 160 C. C. A. 161. 

The judgment is reversed. 



CARTER et al. v. MICKELTÎJORRY. 

(Circuit Court of Appculs, Seventh Circuit. January 6, 1920.) 

No. 2720. 

MOBTGAQES i®=3280(5) EVIDENCE SEIOWING RESfJSAL TO ACCEPT DEED CONTAIN- 

ING ASSUMPTION OF DEBT. 

Evidence held to show couclusively, without contradiction, tliat défend- 
ant refused to accept a deed containlng a provision by wliich lie assumed 
and agreed ti pay a mortgage ou tlie propea-ty conveyed, and consequeutly 
that lie was not bouiid thereby. 

In Error to the District Court of the United States for the Eastern 
District of Illinois. 

Action by Harley Carter and F. W. McClain against E. R. Mickel- 
berry. Judgment for plaintiffs for less tlian claimed, from which they 
bring error. Affirmed. 

This action, ln-oiight to recover $.''.,.'{61.49. re.sulted in a .indgment against 
défendant for ,$250 and costs. Tlie cause of action is groiinded upon an as- 
sumption clause found in a deed froin one I!rudliiir.\' 1o défendant, wliicli read 
as follows : "Sub.1eot to a mortgage incuinjirance of $.S,;!.'>5, witli ail interesb 
now due thei'eon, wliicli the grauteo hereiu assvinies and agrées to pay." 
rialiitiff'S aver that they were the owners of the note and mortgage thus re- 
ferred to ; that prior to the couiniencenient of this ai'tioii foreclosure proceed- 
iiigs fixed the deflclency at $B,105, the Interest thereon bringing the sum up to 
the aniount demanded; that défendant received and acce])tcd the above-de- 
scribed deed, and tliereupou becaine obligated to pay plaintitïs the amotint speci- 
fied. Défendant disciaimed auy acceptance of the deed witU the assuniption 
clause thereln. 

IJpou the trial It appeared that défendant and one Kradbury entered into a 
written contract for the exehange of lantls ; the hitter's real estate being 
looated in lowa and tlie foriner's property in Missouri. Both traotï? were in- 

(g:=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cunAcreà, aiid by the tenus of tlie wi-itien coii1 ract, ontei'od Into preliiuiiiaiT 
10 tlie ti'ansfcr, Bradliury waK to assuuK» tlie nioilsasc aî^ainst tlie Missouri 
laiid, wliile tlu- lowa real estate was to tx' conveyea subject to the iiiortfîage. 
Each ])arty had flve days in wbicli to seeure idistracts and prépare deeds. In 
drawiiiij; bis dccd lii'adbury insorted tbe provision above <pioted, deliverhi;; tlie 
deod to a roal estato fi.irent wlio i-eprcsented défendant. Tins agent in turn (]e- 
livered tho deed to défendant, wbo at tbe finie of tbe delivery did not examine 
the instrument, but put it in a desk, wliere it reniained nntil the next day -when 
lie retni'nod from a frip. whieh lie was about to tal^e when the deed was liand- 
ed to him. Bradlmry also gave défendant il note and mortgage for Sl.noO, an 
assigiimc-nt of which was also delivered to tho agent and l>y the agent turned 
over to the défendant. 

riaintiffs. residing in lowa, appeared on the seeiie the day after tho deeci 
was exeeiited, and made iuquiry of the défendant eoncerning the deed and 
the assuiii]ition clause tberein. Défendant at once notified plaintiffs that lie 
did not accept the deed as drawn. Tbe sncceeding day lie wrote Bradhury, 
calling his attention to the alleged erroneous insertion of the assumption 
clause in his deed, and asked for a new ono, oorresponding to tbe written 
agreement of the parties. Reeeiving no rejny l:o his letter, he proniptly called 
upon I-îradliury in person and demanded of liim a new deed without any as- 
sumption clause. liradbury refused, claiiuing llie written eontract Vi'as oon- 
trary to the oral agreement : that he was unable to read without glasses, 
und that he signed the preliminary eontract without luiowiiig its ternis: 
and that he was advised liy défendant and his agent that the eontract called 
for the defendant's assumption of this mortgage. 

l'iaintiffs retiresented to défendant that tliey were interested In a pros- 
pective suie of the land, and advised liiin that they could persuade lîradbnry 
to exécute a new deed. Upon tliis assurance they s<!cured possession of the 
deed, gi^'ing défendant their agreement wbich read as follows: 

"April 5, lOlT. 

"Recelved of E. R. Micrlcelherry warranty deed from * * * lOdgar S. 
Bradhury and wife to E. R. Miekleherry, grantee, « * » witli tbe exiiress 
undersranding that if I am imable to get the said Edgar R. Bradhury and wifn 
to inake a new deed or erase the grantee In tbe <leed. which is K. R. Mickel- 
berry. then ail the above deeds are to he returned to E. R. Mickeliierry within 
5 days. And if I am able to get said c'hangc just referred to made, ÎNIr. K. R. 
Mickeliierry authorizes me to record the tirst two deeds aliove mentioned and 
is to i-eturri the Edgar S. Bradhury deed to llie said E. R. Mickelherry within 
5 days. Harley Carter. fSeal.l 

"E. R. Miekleherry. jSeal.l" 

Plaintiffs did not .seeure a new deed from Bradhury, and eontrary to their 
agreement i;ecorded the deed eonlaiiiing tlie clause nndcr considération. 

Both sides moved for a directed verdict, and both motions were denied. The 
inry returned a verdict in plaintiffs' fa\"or l'or .S250. Their motion for a ne^^ 
trial was denied, and the court entered ,iu(igment for the amouiit named hi 
the verdict. 

William Acton, of Banville, 111., for plaintiffs in error. 
H. M. Steely, of Banville, 111., and Lott R. Herrick, of Farmer City, 
111., for défendant in error. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge (after stating the facts as ahove). Plain- 
tiffs, if entitled to any judgment, were admittedly entitled to recover 
the full amount of their claim. There was no dispute over the amount 
due on the note. The judgment for the sum fixed by the jury was 
therefore clcarly erroneous. A reversai necessarily follows, unless 
we accept defendant's contention that the record clearly shows a sit- 
uation where his motion for a directed verdict should hâve been granted. 
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Plaintiffs' right to recover rests solely upon defendant's acceptance 
of the deed with its mortgage assumption clause. During the trial de- 
fendant's counsel asserted their reliance upon this position, and their 
pleadings are in harmony with no other theory. Obviously the prés- 
ence of this assumption clause in the deed sent by Bradbury would 
not bind défendant, unless the défendant accepted the deed. 

Upon this single issue of acceptance the record is unusually free 
from dispute. The deed was delivered by Bradbury to one D., a real 
estate agent, who represented défendant in the transaction, but who 
was clearly and admittedly without authority to accept a deed where- 
in défendant obligated himself to pay this large note and mortgage 
contrary to the terms of the written agreement. This was conceded 
upon the trial by plaintiffs' counsel, for, when certain testimony was 
offered, they made their position clear. The following colloquy took 
place : 

Court : I dou't know wLat this deed is, of course. If this deed is the one 
that is in dispute in tliis case, before the grantee wouid be bound by an assump- 
tion dictated by his agent, that agent must hâve had the same power to con- 
vey or to transact the business — 

Mr. A.: There is one exception to the gênerai rule, and that Is where the 
principal afterwards ratifies the aot of the agent, and then it is ectuivalent to 
formai authority in the first instance. 

Court: A subséquent ratification shown would render this compétent, but 
not otherwise. 

Mr. A. : Yes, sir ; and that is what we offer to prove. 

Court : Well, under that promise to the court, etc. ; but it will be excluded 
if it does not come witliin the exception. 

The deed was delivered by the agent to the défendant just as he 
was leaving the city on April 3d. Défendant placed it in his desk, 
without opening the envelope that contained it, and did not read it 
until his return the next evening. The following moming plaintiffs 
appeared upon the scène, and were told by défendant that he refused 
to accept the deed with the assumption clause therein. His letter to 
Bradbury, writteti on the same day, wherein he called attention to 
the mistake, and asserted his unwillingness to accept such a deed, 
and demanded a new one, foUowed by his personal visit, wherein the 
same position was antiounced and the same demand made, is entirely 
consistent with, and tends strongly to support, his claim that he did 
not and would not accept the deed. This testimony is undisputed. In 
fact, it is confirmed Ijy the statement of Bradbury and both plaintiffs. 

Nor is there a conflict upon this issue of acceptance arising out of 
Bradbury's statement that the prior agreement between himself and 
défendant was erroneously reduced to writing, and that on such oc- 
casion the défendant agreed to assume this indebtedness. While the 
written agreement contradicted this statement, it is quite immaterial 
to the issues in this case what the oral or the written agreement was, 
for plaintiffs hâve chosen to plant their action, not upon any prior 
oral agreement, but upon the assumption clause in the Bradbury deed 
and the acceptance thereof by défendant. 

Nor hâve we ignored the urge of plaintiffs that the note and mort- 
gage assigned by Bradbury at the time of the delivery of the deed 
were sold by the défendant and the proceeds thereof retained by him. 
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That this sale occurred before défendant discovered that the Brad- 
bury deed contained the assumption clause is uncontradicted. It can 
therefore hâve no bearing upon the issue of acceptance of the deed. 
The record conclusively showing no acceptance of the Bradbury deed 
by défendant, the motion to direct a verdict in his favor should hâve 
been granted. 

Inasmuch as défendant has, however, vi^aived the error in the jury's 
verdict against him, the judgment is afïïrmed. 



NICKELS V. PULLMAN CO. 

(Circuit Court of Appeals, Fourtli Circuit. October 23, 1919.) 

No. 1704. 

CouBTs <S=3405(5) — Suprême Court only has jurisdiction on appeal wheeb 

DECISION OF LOWER COURT IS BASED ON WANT OF JURISDICTION. 

Judgment of a District Court, dismissliig an action for want of jurls- 
diction over tlie défendant, altliougli as incidental to sucti décision tlie 
court determined other questions, sucli as tlie efïectiveness of attempted 
service under tlie laws of the stute, is reviewable only by tlie Suprême 
Court, under Judicial Code, § 238 (Comp. St. § 1215). 

In Error to the District Court of the United States for the West- 
ern District of Virginia, at Big Stone Gap; Henry Clay McDowell, 
Judge. 

Action by Lila Belle Nickels against the Pullman Company. Judg- 
ment of dismissal, and plaintiff brings error. Dismissed. 

W. H. Robertson and W. H. Rouse, both of Bristol, Va. (Morison, 
Morison & Robertson and A. K. Morison, ail of Bristol, Va., on the 
hrief), for plaintiff in error. 

R. E. Scott and H. G. Buchanan, both of Richmond, Va., for de- 
fendant in error. 

Before PRITCHARD, KNAPP, and WOOD, Circuit Judges. 

KNAPP, Circuit Judge. Claiming damages for a personal injury, 
plaintiff in error brought suit in the Western district of Virginia, where 
she resided, against the Pullman Company, an Illinois corporation. 
She made various attempts to serve the défendant with process, by 
serving on certain alleged agents and by publication, but ail were held 
to be ineffectuai. In conséquence her complaint was dismissed for 
want of jurisdiction, because the défendant had not been brought 
into court, and she seeks by this writ of error to reverse the ruling. 
The défendant hère moves to dismiss the writ, on the ground that the 
décision below was reviewable only by the Suprême Court on direct 
appeal thereto, and therefore this court is without jurisdiction. This 
motion is based on sections 128 and 238 of the Judicial Code (Comp. 
St. §§ 1120, 1215), the material parts of which are as follows: 

"Sec. 128. The Circuit Courts of Appoals shall exercise appellate jurisdic- 
tion to revievv by appeal or writ of error final décisions in the District Courts 

■:ï>Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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* * * in ail cases otlier than those In vvhicli appeals nnû writs of error miiy 
b© taken direct to the Svii)reiiie Coiu-t, as iirovlded in section 238, unless othcr- 
wise provided by law." 

"Soc. 2HS. Appeals uiid writs of error may lie tal^en from tbe District 
Courts * * * direct to tlie S'upreme Court in the followlng cases: In any 
case In wliich tlie jurisdiction oï tlie court is in issue, in whicli case tlu^ 
(luestion of jnrisdiction alone shall be certKicd to tbe Suprême Court froni 
Ihe court below for décision." 

The sole question passed tipon b}' the court below was the question 
of its ovvn jurisdiction, and hence the sole qtiestion for review is 
whether or not that coiU"t had jurisdiction. In such case, and where, 
as hère, the trial court holds that it has not jurisdiction, it seems défi • 
nitely settled that review can be had only by direct resort to the Su- 
prême Court. In United States v. Jahn,' 155 U. S. 109, 114, 15 Sup. 
Ct. 39, 39 L,. Ed. 87, that court classifies the cases that may arise under 
the sections quoted, and defines their application to each of the de- 
scribed classes. Of the first class, which obviously includes the instant 
case, it is said : 

"If the jurisdiction of the Circuit Court ['low District Courtl is in issue 
and decided in favor of the dei'eiulant, as that disposes of the case, the plaiii- 
tiff shonld hâve the question certlfled and take his appeal or writ of error di- 
rcctly to this court.'' 

This ruling' has been followed and applied in numerous cases, among 
which are Shephard v. Adams, 168 U. S. 618, 18 Sup. Ct. 214, 42 L. 
iîd. 602 ; Board of Trade v. Hammond Rlevator Co., 198 U. S. 424, 
25 Sup. Ct. 740, 49 L. Ed. 11 1 1 ; Kendall v. Am. Automatic l,oom Co., 
198 U. S. 477, 482, 25 Sup. Ct. 768, 49 E. Ed. 1133; Mechanical Ap- 
pliance Co. v. Castleman, 215 U. S. 437, 30 Sup. Ct. 125, 54 L. Ed. 
272 ; P. & R. Ry. Co. v. McKibbin, 243 U. S.- 264, 37 Sup. Ct. 280, 
61 E. Ed. 710. In the last-named case, a personal in jury action, the 
court says : 

"Wlietlier the corporation was doin.t; business witliin the state and whether 
the pei-son served was an autliorisied as'cnt are (piestions vital to the .jurisdic- 
tion of the court. A decàsion of tlie lower court ou either question, if dnly 
i-liallenjîcd, is sub.iect to review in tliis court; and the review extends to flnd- 
inKs of tact as well as to conclusions of law. Ilerndon-Carter Co. v. Norris, 
Son & Co., 224 TJ. S. 400 [32 Sup. Ct. ."îriO. .50 D. Ed. S57] ; Wetuiore v. Ilynier, 
K!9 U. S. 115 [18 Sup. Ct. 293, 42 L. Kd. 682]." 

It is likewise settled hy thèse décisions tliat the jurisdiction of a féd- 
éral court as such is involved in quashins.! service of process and dis- 
missing suit because the défendant has not been brought into court. 
And it is further settled that the Circuit Court of Appeals is without 
jurisdiction in a case directly appealable to the Suprême Court, since 
in such case the jurisdiction of the Suprême Court is exclusive. Unit- 
ed States V. 'Larkin, 208 U. S. 333, 28 Sup. Ct. 417, 52 L. Ed. 517. 

This court would undoubtcdly hâve jurisdiction, if the court below, 
in addition to the question of jurisdiction, had decided other and in- 
dependent questions of gênerai law (Boston & Maine R. Co. v. Gokey, 
210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002); and plaintifï contends 
at length that such questions were decided. But this contention is 
plainly without merit. The c|uestions referred to, which the court did 
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décide, were in no sensé independent, but rather and merely incidental 
lo and involved in the détermination of the main question, namely, 
wlietlier the court had jurisdiction. As was said in a case cited by 
])!aintifï and apparently much relied upon (Olds v. Hettler Lumber Ce, 
195 Fed. 9, 11, 115 C. C. A. 91, 93) : 

"The iiiQuiry wlietlier lliore is jui'isdlctidii coiinnouly iiccossitates tlie a))- 
jjlicatioii of rules of wiioi'al law, luit tlie iuqulry doos not tlievcliy losc ils d-js- 
tinctively jmisdictioiial cliaracter. Tlie ouly nuestiou liero presented to liie 
<-ii'euit court for its décision and the only question which it decided was: 'î)i(\ 
it hâve jui'isdictiou to proceed and hear the inerits of tlie controversyV Whetli- 
or the défendant lias a place of business within the district, whether it is ai! 
iiihahitant of the district, whether the afxeut was anthorisied by virtue of his 
employment to receive service, wliether his acceiitance of service lias liecii 
ratilied, whether aiiy otherwise valid objection to service lias been wai\'ed — 
ail thèse problenis may and often do iiivolve soiiie wneral légal (luestlon, Imt 
ail beat upon and lead up to, and are considered only because tlicy bear upon 
and lead up to, the ultiuiate, sole quesliou for décision, viz, jurisdiction or 
not." 

So in the case at bar. Whether the défendant was brought into 
court by service of process on i;s statutory agent in Virginia, who re- 
sided and was served in the Eastern district, was manifestly not an 
independent question of gênerai law, but simply and solely the ques- 
tion whether that service gave the court jurisdiction of the person of 
the défendant, either by virtue of the Conformity Act, or because such 
service, though made in another district, bound the défendant to a])- 
pear, or because its spécial appearance should be held to be a gênerai 
appearance, or for any other reason. The fact relied upon by plain- 
tif? was the service, outside the district in which the suit is brought. 
on the agent appointed by défendant in compliance with a statute of 
Virginia ; and it seems obvions that whatever efïect is or may be 
claimed on any ground for the service so made involves directly and 
bears only upon the one question of jurisdiction. 

The same may be said without repeating the argument of the sub- 
stituted service by publication under the Viginia Code. Hère again 
it appears clearly that the question whether such publication operated 
to bring the défendant into court was in no aspect separable and in- 
dependent, but merely incidental to and necessarily involved in the 
ultimate question of the court's jurisdiction ; and in that regard it is 
immaterial whether the court was right or wrong in its conclusion. 

A similar contention was made in the récent case of Am. Electric 
Welding Co. v. Lalance & Grosjean Mfg. Co., 249 Fed. 968, 162 C. 
C. A. 166, that the decree of the cotirt below dismissing the suit was 
not confined to the question of jurisdiction, but involved also a dé- 
termination on the merits of plaintiiïs' right to a preliminary injunc- 
tion and therefore the whole case was reviewable by the Circuit Court 
of Appeals. But that court said, citing the cases above referred to 
and many others : 

"We are also of oiiinion that this case falls wilhlii the liist rule stated in 
the Jahii Case. Tlie jurisùiclion of Ihc Instrict Court was put in issue by the 
deteiidant's motion to disiniss, and was <lecided in favor of tlie defendanr. 
TUat disiiosed of the case, ami Icfi th." (Uiestion of jiirisiliction as tiu> only 
one oiieu to review ou appeal. ïhe déniai of the plaiiititts' motion for a pre- 
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liminary Injunetlon was not upon the merits, but was a mère Incident of the 
decree dismissing the suit for want of jurisdiction." 

Further discussion is quite unnecessary. On the record hère pre- 
sented it appears beyond dispute that this court is without jurisdic- 
tion, and the motion to dismiss must theref ore be granted. 

Dismissed. 



BAUMAN V. BLACK & WHITE TOWN TAXIS CO. 
(Circuit Court of Appeals, Second Circuit. January 14, 1920.) 

No. 87. 

1. Négligence <g=l.'î6(26) — Coxteibutoey négligence jury question. 

ïlie question ot contribi.itory négligence is for tlie jury, unless tlie facts 
are clearly establisbed, and tlie conclusion to be drawu from them can- 
not reasonably be tlie subject of doubt or coutroversy. 

2. Négligence <S=> 122(1) — DEfTîxDANT has bukdën or fkoving conteibutoey 

NEGLIGENCE. 

In the fédéral courts the burden of proviug contrlbutory négligence 
on plaintiflf's part is on défendant. 

3. Municipal corpobations (@=>70G(7) — Conteibutoey négligence or pedes- 

TEIAN HIT BY TAXICAB JURY QUESTION. 

Evidence regarding the circumstanees under which a pedestrlan, at- 
tempting to cross a street, was lilt by a taxicab being driven on the wrong 
side of the street, held to make the pedestrian's contributory négligence 
a jury question. 

4. Municipal cokpoeations ©=3706(6) — Négligence of taxicab driver juky 

question. 

Evidence that a taxicab driver was on the wrong side of a street, and 
did not hâve his machine under control, etc., held to make his négligence 
in hitting a pedestrian, attempting to cross tlie street, a jury question. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Herman A. Bauman for personal injuries against the 
Black & White Tovvn Taxis Company. Direction of verdict for de- 
fendant. Plaintifï brings error. Reversed. 

George W. Smyth, of New York City, for plaintiff in error. 
Wing & Wing, of New York City (Arthur K. Wing and Charles G. 
Hill, both of New York City, of counsel), for défendant in error. 
Before WARD, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. Fifth and Sixth avenues, in the borough 
of Manhattan, city of New York, run substantially north and south. 
Forty-Third street runs substantially east and west. Plaintiff in error, 
a pedestrian, on the 9th of May, 1918, in the mid-afternoon, walked on 
the southerly side of West Forty-Third street, between Fifth and Sixth 
avenues, until he reached a point in front of Stern's department store, 
and then endeavored to cross the street, where he was struck and in- 
jured. At this point there is a semicircular driveway crossing the side- 
walk and going to the building line in front of Stern Bros.' department 

(g=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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store. Such driveway is used by vehicles of patrons of this store. 
When the plaintiff in errer had reached a point about 25 feet east 
of the easterly end of this driveway, he attempted to cross the street 
to go to a drug store, apparently on the north side of the street, for a 
headache powder. At this time there were six vehicles along the south 
curb and west of the westerly entrance of the driveway to Stern Bros.' 
store. The nearest of thèse vehicles was about 75 feet from the point 
where the plaintifï in error attempted to cross the street. On the 
north curb of the street, there were a like mimber of vehicles standing 
in the opposite position to those on the south curb of Forty-Third street. 
Likewise there were vehicles standing on both curbs to the east of Stern 
Bros.' driveway. 

Plaintifï in error says he had a clear view to the west of about 75 
feet, and when he got in the middle of the street (between the curbs) he 
could see down to Sixth avenue. He also measures the distance of 
his view as between 200 and 225 feet. The distance from curb to curb 
was 30 feet. Forty-Third street is a much-traveled city street, and 
especially at this time of day. Before attempting to cross, and as he 
left the curb, plaintiff in error looked both to the east and west, and saw 
no motor car approaching. His view, as he looked to the west, was 
somewhat obstructed by the vehicles in the street. He says he saw at 
least a distance of 125 feet to the west before starting across. He 
walked at his "regular rate of speed." He enjoyed good eyesight and 
hearing. He heard no signal or warning of the approach of the taxi- 
cab which subsequently struck him ; and while walking directly north, 
having passed the center line of the street at a point 4 to 6 feet north 
of the center line, he heard a shout, and then was immediately struck 
and knocked down by the right mud guard of the défendant in error's 
taxicab, which was proceeding at a fast rate of speed from the west 
and on the north side of Forty-Third street. After striking the plain- 
tiff in error, the taxicab proceeded 25 to 35 feet before stopping. Plain- 
tiff in error was seriously and permanently injured. 

The plaintifï in error called one witness in corroboration of his own 
testimony, and the évidence adduced substantially established the fore- 
going facts. At the end of the plaintiff in error's case, a motion was 
made to dismiss the complaint, which the District Judge granted. 
Thereafter permission was granted to the défendant in error to rest 
its case without proof, and a motion was made for the direction of a 
verdict, and this was granted by the District Judge, with the com* 
ment that there was plenty of opportunity for plaintifï in error to see 
the taxicab and he could not escape the charge of contributory négli- 
gence. 

[1-3] In reviewing the correctness of the ruling of the court below, 
the plaintiff in error is entitled to the most favorable inferences to be 
drawn from the évidence. Where the facts are clearly established, and 
the conclusion to be drawn from the facts is a matter which cannot rea- 
sonably be the subject of any doubt or controversy, the question of 
contributory négligence is for the court, and not for the jury. Where 
the facts are such that ail reasonable men may not draw the same con- 
clusion from them, then the question is one for the jv\ry. The District 
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Judge was bound to submit the case to tlie jury, unless a recovery is 
impossible npon any view that can be properly taken of the facts which 
the évidence tends to establish. In the fédéral courts, the burden of 
proving contributory négligence on the part of the plaintiff is upon the 
défendant. Central Vt. Ry. v. White, 238 U. S. 507, 35 Sr.p. Ct. 865, 
59 L. Ed. 1433, Ann. Cas. 1916P., 252. The same rule applies where 
the attempt to establish such contributory négligence is based upon the 
record as produced by the plaintifif Washington & Georgetown Ry. 
Co. V. Harmon, 147 U. S. 571, 13 Sup. Ct. 557, 37 L. Ed. 284. 

While it was the duty of the plaintifï in error to use bis eyes and ears 
in self-protection in crossing the street, where he knew vehicles were 
constantly passing, still we cannot say as a matter of law that the plain- 
tifif in error, under the proof he adduced, was guilty of contributory 
négligence. If he looked when he left the curb and attempted to cross 
the Street, the law does not say that he should bave seen this vehicle, 
considering the obstructions to bis view and the f act that he was obliged 
to look in both directions for bis own protection. The law does not say 
how often he must look, but he must exercise that care which an ordi- 
narily prudent person would exercise in making a similar attempt in 
crossing the street. Even though the taxicab niay hâve been within 
the 200 feet he said he had a view of, and in the middle of the street, 
we cannot say as a matter of law that he should bave seen the taxicab. 
If he went forward in bis attempt to cross the street, using his eyes and 
ears, and miscalculated the danger, he may still be free from fault. 
His vigilance does not hâve to be extrême and constant. 

A view through a sufFicient space to give a reasonable assurance of 
safety may be at ail times sufFicient for the exercise of reasonable care. 
When he looked and saw as far as the obstruction of the standing au- 
tomobiles would permit, and did not see the on-coming taxicab, he had 
the right to go forward upon his journey, and whether he used his eyes 
and ears with diligence, such as a reasonably prudent man would do un- 
der ail the circumstances, was a question of fact for the jury. It may 
well hâve been that, while he was passing from the south curb to the 
point where he was struck, the taxicab covered the distance of 200 or 
225 feet in its journey from Sixth avenue. The question of his con- 
tributory négligence was clearly for the jurv. McGuire v. Elount, 199 
U. S. 142, 26 Sup. Ct. 1, 50 L. Ed. 125 ; Maraude v. Texas & Pac. Co., 
184 U. S. 173, 22 Sup. Ct. 340, 46 L. Ed. 487 ; N. Y., N. H. & H. Ry. 
Co. V. Vizvari, 210 Eed. 118, 126 C. C. A. 632, L. R. A. 1915C, 9; 
Armour & Co. v. Carias, 142 Eed. 721, 74 C. C. A. 53; Knapp v. Bar- 
rett, 216 N. Y. 226, 110 N. E.,428; Maguire v. Barrett, 223 N. Y. 49, 
119 N. E. 79. _ 

[4] It appearing that the taxicab driver was on the wrong side of 
the street as he was traveling, and was doing so in the manner describ- 
ed without having his car under control, and without having due regard 
for the rights of pedestrians crossing the street, the c[uestion of the 
négligence of the défendant in error was for the jury. 

Judgment reversed. 
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PENXSYLVAXIA R. CO. v. LEVIXE. 
(Circuit Court of Appeals, Second Circuit. Jauuary 14, 1920.) 

No. 75. 

DeATII <S=8 — RlGlIT TO DAMAGKS COVKRSEri 1!Y LAW OF DOMICILE OF BEXEFI- 
CIAKIES. 

Undcr Act Pa. April 26, 1855 (P. !.. :50!>), as amended June 7, 
1911 (I'. L. 678). givius a riglit of action for wrougful deatli to designated 
relatives of deeeascd, tlie ainount recovercd to go to tliem in tlie propor- 
tion lliey would take his Personal proporty in case of intestacy, and tlie 
provision of Peiinsylvania statute of dlstrilnition (2 Purdon's Dig. [13tli 
Ed.] p. 2004, par. .50), tliat it sliall not apply to tlie pcrsonal estate of an 
intestate whose doniiciîe at tinie of death was out of tlie state, wliere tlie 
deceased, for wlioso deatli action is brought, was at tlie tiine of deatli 
doniicilod in aiiotlier state, tlie riglit of action Is limlted to those wlio 
would receive hia Personal estate under tlie laws of sucli state. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Hannah Levine against the Pennsylvania Railroad Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed. 

Burhngham, Veeder, Masten & Fearey, of New York City (M. L. 
Fearey, of New York City, and H. H. Breland, of Brooklyn, N. Y., 
of counsel), for plaintifï in error. 

Gould & Wilkie, of New York City (R. L. von Bernuth and 
Charles G. Keutgen, both of New York City, of counsel), for défend- 
ant in error. 

Before WARD, ROGERS, and MANTON, Circuit Judges. 

WARD, Circuit Judge. The plaintifif's intestate was killed at Mt. 
Union station, Pa., while a passenger on a train of the défendant there 
in collision with one of defendant's freight trains. The défendant 
admitted its liability, leaving only the question of the amount of re- 
covery. 

The intestate was unmarried, leaving his parents him surviving, 
and at the time of his death was domiciled in New York. His father 
died before suit brought, and this action was instituted hy his mother. 

The Pennsylvania death statute of April 26, 1855 (P. E. 309), as 
amended in 1911 (Act June 7, 1911 [P. E. 678]), provides: 
"An act relating to damages for injuries producing doatli. 

"Section 1. lie it enacted by tlie Senate and llouse of Représentatives of 
the conimonwealth of Pennsylvania in (îeneral Assembly met, and it is lioreb.v 
enacted by the authority of the same, that tlie persons entitlcd to recover 
dariages for any injury causiiig death, sliall he the linsliand, widow, children 
or iiarents of tlie deceased, and no otlier relative, and that such husband, 
widow, children or parents of the deceased sliall be entitled to recover whether 
he, slie or they he citisîens or résidents of the conmioiiwealth of Pennsylvania 
or citizens or résidents of any other state or pbice subjoct to the .iurisdietion 
of the l'nited States, or of any forcign country, or sulijects of any foreign 
poteiitate; and the suiu rccovered sliall go to thein in Ibe proportion they 
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vvoulfl take his or her Personal estate in case oî Intestacy, and that without 
liability to creditors under the laws of tlils commonwealth. 

"Sec. 2. Thrtt the déclaration shall state wlio are the parties entitled In 
such. action; the action shall be brought within one year after the death, and 
not thereafter." 

By the law of Pennsylvania the intestate's personal property would 
hâve gone to his father and mother, whereas by the law of New York 
it would hâve gone to the father only. 

The complaint as amended at the trial claimed recovery on behalf 
of the plaintiff herself and the estate of her deceased husband. The 
trial judge directed the jury to find a gênerai verdict for the dam- 
ages, stating at the same time the amounts apportioned to the plain- 
tifif as mother and to the estate of the deceased father, respectively. 
The jury found a verdict of $7,665 damages, of which $7,000 was for 
the mother and $665 for the father. 

So the question is whether thèse damages, although not a part of 
the intestate's estate, are to be distributed to the persons who and 
in the proportion which they would take his personal property under 
the intestate laws of Pennsylvania or under the intestate laws of 
New York. 

As the right to recover damages for death caused by négligence is 
purely statutory, the law of Pennsylvania, which created the right, 
must be looked to, for the purpose of ascertaining the persons who 
are entitled to recover and in what proportions. The statute provides 
that the persons entitled to recover are those who by the laws of the 
commonwealth would take the decedent's property, if he had died in- 
testate, and in the same proportions. The Pennsylvania statute of 
distribution (2 Purdon's Digest [13th Ed.] p. 2004, par. 50) provides: 

"Nothing in this act contained, relative to a distribution of personal estate 
among kindred, shall be construed to extend to the personal estate of an in- 
testate, whose domicile, at the time of his death, was out of thIs common- 
wealth." 

In other words, succession to such property is to be according to 
the law of the decedent's domicile. This is in conformity with the 
gênerai principle of law that the situs of personal property is at the 
domicile of the owner, and that in case of his intestacy the succes- 
sion is governed by the law of his domicile. Wilkins v. Ellett, 9 Wall. 
740, 19 'h. Ed. 586. 

It follows that hy the law of his domicile at the time of the deced- 
ent's death his father only was entitled to recover damages therefor. 
We would, if we could, direct judgment to be entered for $665, the 
amount of his damages as found by the jury; but, under Slocum v. 
Insurance Co., 228 U. S. 364, 33 Sup. Ct. 523, 57 L,. Ed. 879, Ann. 
Cas. 1914D, 1029, there must be a new trial. 

The judgment is rêver sed. 
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ANDEAN TRADING CO. v. PACIFIC STEAM NAV. CO. et al. 
(Circuit Court of Appeals, Second Circuit January 14, 1920.) 

No. 83. 

1. Shipping <S=3l.32(.3) — Ship must show cakgo damage witiiin exception 

IN BILL OF LADING. 

The burden rests upon the ship to prove that damage to lier cargo fell 
witliin an exception in the bill of lading. 

2. Shipping <Sx=>124 — Leaving hatches open not an "act of management 

OE VESSEL," BUT "AOT IN CAKE AND CTJSTODY OP CARGO." 

T^eaving hatches open, for ventihition of cargo, through whleh water 
entered and damaged cargo, lield not an "act in the management of the 
vessel," within Ilarter Act, § 3 (Comp. St. § 8031), but an "act in the care 
and custody of the cargo," for whlch the shlpowner was responsible under 
section 1. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by the Andean Trading Company against the Pa- 
cific Steam Navigation Company and the Panama Railroad Company. 
Decree for respondents, and hbelant appeals. Reversed. 

Théodore h. Bailey, of New York City (O. S. Blinn, of New York 
City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey and Richard Reid Rogers, 
ail of New York City, for appellees. 

Before WARD, HOUGH, and MANTON, Circuit Judgcs. 

WARD, Circuit Judge. This libel was filed against the Pacific Steam 
Navigation Company and the Panama Railroad Company to recover 
for water damage to a shipment of hides in baies, June 30, 1915, on 
the Pacific Company's steamer Peru at Guayaquil, Ecuador, upon a 
through bill of lading to New York. The Pacific Company receipted 
for the baies in apparent good order and condition, and delivered them 
at Cristobal to the Railroad Company's steamer Ancon, which deliver- 
ed some of the hides in bad condition at New York August 4, 1915. 
The damage was charged to be the resuit of négligence in stowing, 
caring for, and delivering the cargo. 

[ 1 ] The libel was dismissed on consent as against the Pacific Com- 
pany, and the Railroad Company, admitting that 784 of the hides were 
stained after being received by it, relies upon the exception in the bill 
of lading of dampness and sweat. The burden lay upon the défendant 
as a common carrier to prove that the damage fell within the exception 
in the bill of lading, which, as the District Judge bas found, it failed 
to do. The Folmina, 212 U. S. 354, 29 Sup. Ct. 363, 53 L. Ed. 546, 
15 Ann. Cas. 748; Herman v. Compagnie Générale, 242 Eed. 859, 155 
C. C. A. 447. 

It was not proved whether sea water or f resh water caused the dam- 
age. Sweat is the resuit of the condensation of moist atmosphère 
in the holds as a resuit of changes of température. On voyages from 

<S:=>For other oases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Panama to New York in the summer there is very little sweat, and we 
agrée with the trial judge that sweat could not account for the damage 
m this case. In answer to this the respondent rehes upon a clause in 
the hill of lading reading : 

"Xegliswicc slmll iiol: bc pi'esumed agaiiist any carrier iinder this blU of 
lading, and ud liability sliall exist thercl'or witlunit actiial aiid affirinutive proot 
thereof." 

[2] But we think the libelant does not go upon the mère presumption 
of négligence. It has proved circumstantially that the water, whether 
sea water or rain water, must hâve got to the hides through the open 
hatches. 

The District Judge found that the damage must hâve been caused by 
sea water coming through the open hatches, btit that leaving them open 
was an act of management of the vessel, within section 3 of the Har- 
ter Act (Comp. St. § 8031), and because the Railroad Company had 
exercised due diligence to make the vessel seaworthy it was not liable. 
Accordingly he dismissed the libel. Section 3 of the Harter Act must 
be read in connection with section 1 (Comp. St. § 8029), which prohib- 
its any provision in the bill of lading from relieving owners of lia- 
bility for damage arising from any fault or failure in ]3roper loading 
stowage, custody, care, and proper delivery of cargo. For such négli- 
gence a common carrier cannot escape liability. The duty of proper 
care and custody continues after stowage of the cargo until delivery at 
destination. Acts of the master on the voyage, resulting in damage to 
cargo, may be either acts in the navigation and management of the 
vessel, under section 3, or in the care and custody of the cargo during 
the voyage, under section 1. For the first the owners are not liable, but 
for the latter they are. 

The ventilators had ail been removed, and the only way to ventilate 
the cargo was to leave the hatches open in fine weather. When near 
New York the steamer ran into an easterly gale, and had to be hove to 
for several hours. The act of opening and closing the hatches related, 
not to the ship, nor to the ship and cargo, though primarily to the ship. 
It related primarily, and indeed exclusively, to the cargo. Therefore 
it was not an act of management of the vessel. The Germanie, 124 
Fed. 1, 59 C. C. A. 521 ; Id., 196 U. S. 589, 25 Sup. Ct. 317, 49 L. Ed. 
610. It was not an act, to use the language of the court in Knott v. 
Botany Mills, 179 U. S. 69, 74, 21 Sup. Ct. 30, 32 (45 L. Ed. 90), "pri- 
marily connected with the navigation or the management of the vessel, 
and not with the cargo." The District Judge disapproved the décision 
in the Jean Bart (D. C.) 197 Fed. 1002, which we think correctly con- 
strues the Harter Act. 

The decree is reversed. 
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In re SAIMUKLS. 
(Circuit Court of Aijyeals, Second tMrcuit. January 14, 1920.) 

Xo. o;î. 

1. JUDGMENT l®=s585(2) — MATTKIiS CON < LTTDEI) BY FOUMKR JTriXiMEXT, IF SAME 

EVIDEXCE WOULIJ KX'rrOUÏ nOTH ACTIO.N'S. 

AVlietlicr an action is barrci! l).v a fcji'iupr .ludjîiuciit is not <leK'riniiied 
t).v the pai'ticular relief askeii l'or in tlie two siiits. but liy whetlier tlie 
saine évidence would siiiijiort botli actions. 

2. BaKKRUPTCY iS=:3l.'tG(2) — Ordeb he^ying kioijt ok thustee to ixsukance 

l'OL.lCY COXCLL'SIVE. 

An order dcnyins pétition of a trustée to l'cciuire bankrupt to deliver 
up a policy of life insurance or pay its sun'cniler value held a bar to a 
later application to requlre biiu to .surrender tbe poliity or pay its loan 
value. 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

In tlie matter of Ehas W. Samuels, bankrupt. On ])etition by Sam- 
uel C. Cohen, trustée, to revise an order of the District Court. Af- 
lîrmed. 

The bankru]>t was tlie liisiii'(>d in a ])olicy of life iuMuranco. In 1915 tliis 
trustée petitioued tbat tlie banki-uiit deliver up tbe policy or jiay its surrender 
vaine as a condition of keepiii}.'; tbe saine. Hankruptcy Act, § 70a5 (Conip. 
St. § 96.")4). Tliis was denied, and order entered accordiiiKly, wliich order stands 
unreversed. In 1919 tbe trustée tiled aïKjtner pétition, deinandiiij; tbat tbe 
policy be surrendered, or tliat the bankrupt i)ay over tbe loan value thereof. 
Tbi.s was denied on tbe ground tbat tbe former order barred petitioner. 
ïhereupon the trustée brought tbe mat ter hère for review. 

Lawrence B. Cohen, of New York City (Adolph l^)Osko\vitz and 
Jacob Shientag, both of New York City, of counsel), for trustée. 
Samuel Sturtz, of New York City, for bankrupt. 

Before WARD, HOUGH, and MANTON, Circuit Judges. 

HOUGH, Circuit Judge. The order under review must be affirmed, 
and for reasons illustrating how légal rules sometimes overlap. A 
bankruptcy adjudication is final, and bas the attributes of a final 
judgment or decree (Hargadine, etc., Co. v. Mudson, 122 Fed. 232, 
58 C. C. A. 596), and the order of 1915 had similar finality. The 
gênerai rule regarding a judgment pleaded as res adjudicata, we bave 
recently restated in Sullivan v. Nitrate, etc., Co., 262 Fed. 371 (filed 
December 10, 1919). 

[1] The présent endeavor to escape therefrom consists in acknowl- 
edging the rule in ail its fullness, but urging tbat the matter now ad- 
vanced was not within the issues tendered and framed in 1915, and 
therefore could not bave been tried, or at any rate not properly tried. 
But to discover what could hâve been tried and adjudicated one must 
go farther. The test of identity suggested is to ascertain what in 
the earlier case the suitor asked for. lUit tbat is misleading, and the 

^=»For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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surest test is to discover whether the same ovidence would support 
both actions. Freeman, Judgts. § 259. 

[2] Hère the only évidence suggested or possible in either pro- 
ceeding is the policy of insurance; ail the rest is argument. The pe- 
titioner conf ounds remedy and relief ; his remedy was not changed, 
but the kind of relief obtainable now dépends on the ruling in Cohen 
V. Samuels, 245 U. S. 50, 38 Sup. Ct. 36, 62 L. Ed. 143, decided after 
the first application. The présent pétition is an endeavor to get, by 
correcting the law of 1915, what under current décisions the évidence 
could not then yield. This will not do ; a décision erroneously made 
is as effective as the best, until reversed. 

Another view is this : There never was a time v^^hen the insured 
-could get both the loan value and the surrender value on this policy. 
The demands are mutually destructive. The trustée hère stands in 
the shoes of the bankrupt insured ; he elected to sue for the surrender 
value in 1915, and was defeated. The judgment then rendered is a 
bar to a later action for the alternative. This ruling rests rather on 
the doctrine of élection of remédies, than that of res adjudicata, but is 
equally suitable hère. Freeman, Judgts. § 256, especially Patterson 
V. Wold (C. C.) 33 Fed. 791. There was a plain choice made by the 
trustée in 1915; that he thought it was Hobson's choice is immaterial. 
Cf. Doyle v. Hamilton Co., 234 Fed. 47, 148 C. C. A. 63 ; Bogert v. 
Southern Pacific Co., 244 Fed. 61, 156 C. C. A. 489, affirmed on this 
point, 250 U. S. 483, 39 Sup. Ct. 533, 63 L. Ed. 1099, June 9, 1919. 

Order affirmed, with costs. 



TUGENDHAFT v. UNITED STATES. 

(Circuit Court of Appeals, Fiftli Circuit. March 3, 1920.) 

No. 3301. 

1. Indictment and information iS=>125(19, 43) — No duplicity whebe dif- 

férent MODES AND PROPERTY ARE 8PECIFIED. 

An Indictment under Banlîruptcy Aot, § 29b (Comp. St. § 9613), charging 
a banlirupt with having knowliigly and fraudulently concealed property 
from his trustée, held not bad for duplicity, because it specifled différent 
kinds of property and différent modes of concealment. 

2. Bankruptcy <Ss=»485 — Concealixg peoperxy criminal, whetheb bank- 

ruptoy voluntary or involuntary. 

As respects bankrupt's guilt of having knowingly and fraudulently con- 
cealed, while a bankrupt, certain property from bis trustée, it was imma- 
terial whether his bankruptcy was voluntary or involuntary. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Judge. 

Criminal prosecution by the United States against Charles Tugend- 
haft. Judgment of conviction, and défendant brings error. Affirmed. 

Louis Henry Burns, of New Orléans, Ea., for plaintiff in error. 
Henry Mooney, U. S. Atty., and Nicholas Callan, Asst. U. S. Atty., 
both of New Orléans, La. 

01 other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

WALKER, Circuit Judge. The indictment in this case contained 
only one count. It made allégations to the following effect : 

On October 23, 1915, an involuntary pétition in bankruptcy was fil- 
ed against the plaintiff in error, Charles Tugendhaf t ; he filed an answer 
to that pétition, in which he declared his willingness and désire to be 
adjudged a bankrupt ; thereafter, on December 9, 1915, he was ad- 
judged bankrupt pursuant to the prayer of the pétition ; and on De- 
cember 27, 1915, Edward Pilsbury was elected trustée of the bankrupt 
estate, and on the same day gave bond and duly qualified as such trus- 
tée. Immediately following the above-mentioned allégations the in- 
dictment charged that — 

"The said Charles Tngendhaft then and there and continnously thereafter 
unlawfully, willfuUy, feloniously, knowingly, and fravidulently concoaled, 
while a bankrupt, from said Edward Pilsbury, his trustée, certain property 
belonglng to his estate in bankruptcy, to wit:" One hundred dollars in cash 
and sundry articles of furniture, an iteniized list of which was set out. 

It was averred that the sum of money mentioned was concealed by 
the défendant retaining the same in his possession and under his con- 
trol, and the manner and the places in which the furniture mentioned 
was concealed were alleged. The indictment was demurred to on the 
ground that it was bad for duplicity, in that several and distinct acts, 
purporting to be separate and distinct ofïenses, were charged in one 
count. The demurrer was overruled. 

[1] We are not of opinion that the indictment was subject to objec- 
tion on the above-mentioned ground. In the charging part of the in- 
dictment the language of the statute was used. Bankruptcy Act, § 29 
(Comp. St. § 9613). What was charged was a single continuous con- 
cealment ; the several acts set out being disclosed as component parts 
of one transaction. As the conduct charged constituted but a single of- 
fense, the indictment is not duplicitous. 

[2] In the part of the court's charge dealing with what was required 
to be found to support a verdict of guilty, the following statement was 
made: 

"Now it Is Immaterial whether he is in volnntary or involuntary bank- 
ruptcy." 

This statement was excepted to, and che making of it is assigned as 
error. The statute makes it a criminal offense for one knowingly and 
fraudulently to conceal while a bankrupt from his trustée any part of 
the property belonging to his estate in bankruptcy. Concealment in 
anticipation of bankruptcy was not charged, and is not a criminal of- 
fense. To support the charge made it is necessary to prove conceal- 
ment after bankruptcy. If, after bankruptcy, the bankrupt does 
what the statute denotinces, criminality attaches, whether the bankrupt- 
cy was voluntary or involuntary. The légal conséquences of a con- 
cealment after bankruptcy being the same, whether the bankruptcy 
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was of the one kind or the other, the court was not in error in making 
the above-quoted statement. 

The record does not show the commission of any réversible error. 
The judgment is affirmed. 



IIAWKINS V. CHAMPION LtTMBKR CO. 

(Circuit Court of Appeals, Fourtb Circuit. Octol)er 7, 1919.) 

Xo. 1702. 

Master and sfrvant <S=>28G(4) — Niglk^e.^ce in FUR>-isiriNG appliance ques- 
tion FOR .TITBY. 

Where sm employé, wliile drllllnc lioles in tlio niulprside of a side bonm 
of a luavy iron rollei' tiible. tho end of wlilcli wiis held up by two jacks. 
was Injured by the carponliiK aiid falliiisî of tbp table, évidence tbat one of 
the jacks lacked the usual collar on Its top. on whlth the beam rested. 
held Rutlicient to refiuire submlssion to the jury of the question of tho 
emi>!oyer's négligence. 

In Error to the District Court of the United States for the Western 
District of North CaroHna, at Asheville ; James E. Boyd, Judge. 

Action by Samuel Hawkins against the Champion Luinber Company. 
Judgment for défendant, and plaintifï brings error. Reversed. 

Joseph F. Ford, of Asheville, N. C. (Lee & Ford, of Asheville, N. C, 
and Austin J. Calhoun, of Memphis, Tenn., on the brief), for plaintifï in 
error. 

A. Hall Johnston, of Asheville, N. C, for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In this action of négligence the court htlovf, 
on plaintiff's évidence, directed a verdict for défendant, and the case 
cornes hère on vv^rit of error. 

The accident happened in January, 1916, when défendant was con- 
structing or installing in its plant at Crestmont, N. C, what is de- 
scribed as "a mill roller table." This table consisted of two iron beams 
some 50 or 60 feet long, between which were a number of steel rollers. 
One end of the table rested securely on a mud sill, while the other was 
raised about 3 feet above the floor by two jacks, one under each beam. 
With the table in this position, the plaintifï was directed to drill some 
holes on its underside, in which legs were to be inserted. In doing this 
work, it was necessary for him to sit on the floor beneath the table and 
drill upwards near the jacks which supported that end of it. About an 
hour later, while so working, the table careened and f ell upon him, in- 
flicting serious, if not permanent, injuries. 

The testimony shows that the jack which is alleged to hâve caused 
the accident was afterwards picked up near the table, and that it had 
not the usual collar or cup on it, nor was one found on the floor nearby. 
This collar or cup, sometimes détachable, is at the extrême top of the 
jack, and is that part of it which comes in contact with the object to 

(gssPor other cases see saïue topic & KEY-NUM13ER in ail Key-Numberea Digests & Indexes 
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he raised. There was found, however, a round or oval washer, not 
corrugated, slightly larger than a collar, which had apparently been 
used on this jack. A fellow workman testified : 

"I did iiof soe any defeet, ex<-oi)t Iho colbir was off and the waslior was on. 
I tJiiiik a jaek with tlie waslitu' l'or a eollar would not l)e as auïe as one witli 
the follar, tiecaiise liable to turn ovei'. » * * i found the collar to this 
,iaek lying- rislit by tho jack. T fonnd what was used for a collar. The washer 
was close there. and I .just assunied was used. instead of the collar. There was 
no collar on this .iack. * * ♦ So far as T know, there was no warnlng of 
any kind that the table was «oing to fall. The collar on tins Jack would hâve 
this nnicli effect : It would not be safe to lift anythins. because it is liahle to 
careen one way or another. Tf nothinK was being liftod, could not say what 
effect the Iack of a collar Avould bave. The .Iack turned over. The threads 
did not give way. This had the effect of niaking the table conie over, slanting 
like ; did not corne right over. 1"he .iack slipped right from under it ; the 
table pushed over ; did not fall straight down, The hottoiii of the jack was 
about S or 10 inches in dianieter. It liad a good foundation on the floor. 
It would take sonie unusual push or shake to tnrn this jack over; but you 
Take a heavy ]iiece, the least little jar would throw it over." 

The plaintifï was in no way connected with the ]ilacing of the table 
or the jacks which supported it, and nothing appeared to indicate to 
him that tlie place was unsafe, or to otherwise charge hini with con- 
tributory négligence. Taking ail the circumstances into account, we 
are of opinion that there was évidence of such substantial character as 
to permit the inference of a neglect of dnty, for which the défendant 
was responsible. In the absence of any other explanation, we think 
it should hâve been left to the jury to say whether the accident was 
caused by using to support this heavy structure a jack not properly 
equipped for that purpose. Washington & Georgetown Railroad Co. 
V. McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; Richmond 
& Banville Railroad Co. v. Powers, 149 U. S. 43, 13 Sup. Ct. 748, 37 L. 
Ed. 642 ; Patton v. Southern Ry. Co., 82 Fed. 979, 27 C. C. A. 287 ; 
Cincinnati, N. O. & T. P. Ry. Co. v. Jones, 192 Fed. 769, 113 C. C. A. 
55, 47 L. R. A. (N. S.) 483. 

The judgment will be reversed, and the cause remanded, with in- 
structions to grant a new trial. 

Reversed. 



NORTHWKSTKRX S. S. CO. v. MAliSII & BIXGIIAM CO. 
(Circuit Court of Appeals, Seventh Circuit. January 0, 1020.) 

No. 2728. 

Sales <S::^~)'2(r>) — Evide.nck .snow:.\(; xo coxriiACT to ruiiNisn oak Lr'MUEn. 
Findings of tho trial court with rcs]>ect to the ternis of a cotitract to 
furnish lundier for repair of a vessel heUl su])p(n'ted by the évidence. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

Suit in admiralty by the Marsh & Eingham Company against the 
Northwestern Steamship Company. Decree for libelant, and re- 
spondent appeals. Affirmed. 

«gsjFor other cases see same topic & KEY-NUMDER in ail Key-Numberea Digests & Indexes 
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Don C. Wray, of Chicago, 111., for appellant. 
Ben M. Smith, of Chicago, 111., for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. The question presented on this appeal is 
one of fact. Did appellee agrée with the owner of the steamer Rufus 
B. Rainey to furnish oak lumber, as well as fir, for purposes of re- 
building and repair. That it agreed to promptly deliver the fir is con- 
ceded. That it furnished this lumber to the amount claimed in its libel 
is also admitted. Such conflict in the testimony as exisls relates to 
appellant's cross-libel, which is based upon appellee's alleged breach 
of contract to furnish the oak lumber. 

Appellee's représentative dénies making any agreement for the sale 
and delivery of the oak timbers, but stated that he agreed to make 
inquiries of varions sawmills to ascertain whether the order for such 
lumber could be filled, and submit replies, if favorable ; that this was 
donc, but because of delays occasioned by appellant's predecessor in 
title the order subsequently given was not accepted. Appellant's rep- 
résentative testified that appellee agreed to furnish both the fir and the 
oak, the former at once and the latter in about tvv^o weeks. 

The District Judge, who saw and heard the witnesses, found in fa- 
vor of appellee. We hâve read the testimony, which consists of the 
statements of the two witnesses, as well as a large number of letters 
and telegrams that followed the conversation on the 19th of April, 
1916, and fully agrée with the conclusion thus reached. The letters 
and telegrams, which were sent at a time when no litigation was con- 
templated, confirm the story told by appellee's sales manager. To set 
forth herein the numerous communications upon which this conclu- 
sion is based would serve no useful purpose, while, on the other hand, 
it would unjustifiably extend the opinion. 

The decree is affirmed. 



DEVOTO V. UNITED STATES. 

(Circuit Court of Appeal s, Slxth Circuit. March 4, 1920.) 

No. 3329. 

Inteenal eevenue <©=547 — Conviction of illégal eetail liquob dealer sus- 
tained by evidence. 

Judgment of conviction for carryiug on the business of retail liquor 
dealer wlthout having pald the spécial tax therefor hcld sustained by the 
évidence. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Criminal prosecution by the United States against E. Devoto. Judg- 
ment of conviction, and défendant brings error. Affirmed. 

A. B. Galloway, of Memphis, Tenn., for plaintifï in error. 
Thos. J. Walsh, Asst. U. S. Atty., of Humboldt, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

^==>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes- 
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PER CURIAM. This writ is brought to review conviction of plain- 
tiff in error on a charge of carrying on the business of retail liquor 
dealer without having paid the spécial tax required by law. The only 
question raised is the sufficiency of the évidence to sustain the convic- 
tion. 

Plaintitï in error has defaulled for lack of brief under our rule 20, 
subdivision 1 (202 Fed. xiv, 118 C. C. A. xiv). No appHcation is pre- 
sented for further time in that regard. The government has filed its 
brief, and moves to dismiss under the rule. 

The record contains abundant testimony to sustain the conviction, 
under the rule announced by this court in Bailey v. United States, 259 

Fed. 88, 92, C. C. A. , and applied in Sodini v. United States, 261 

Fed. 913, C. C. A. , decided December 12, 1919. The substan- 

tial resuit is the same, whether the writ is dismissed or the judgment af- 
fîrmed. Our action vi'ill take the latter form. 

Judgment afïirmed. 



UNION TOOL CO. v. WILSON. 

(Circuit Court of Appeals, Ninth Circuit February 24, 1920.) 

No. 3330. 

Patents <©=3328 — For l'nderbeajieb valid and infringed. 

Tlie Wilson patent, No. 1,183,151, for an underreamer, hcld to cover a 
structure of whicli the patentée was the original and true inventor ; and 
aiso held not anticipated, valid, and infringed. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Suit by William W. Wilson against the Union Tool Company. 
Decree for complainant, and défendant appeals. Afïirmed. 

See, also, Wilson & Willard Mfg. Co. v. Bole, 227 Fed. 607, 142 C. 
C. A. 239; Same v. Union Tool Co., 249 Fed. 729, 161 C. C. A. 639; 
Union Tool Co. v. Wilson, 249 Fed. 736, 161 C. C. A. 646. 

Frederick S. Lyon and Léonard S. Lyon, both of Los Angeles, Cal., 
for appellant. 

G. Benton Wilson and Raymond Ives Blakeslee, both of Los Angeles, 
Cal., for appellee. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge. The présent appeal is from a decree ad- 
judging one Elihu C. Wilson, assigner of the présent appellee (com- 
plainant in the court below), to be the original, sole, and true inventor 
of the underreamer shown and claimed in letters patent No. 1,183,151, 
granted by the government to the appellee as such assignée on the 
16th day of May, 1916, and adjudging the défendant to the suit to 
bave infringed claims 1 and 3 of that patent; judgment for the dam- 
ages growing out of such infringement, together with costs, being 
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awarded the complaiiiant, with a référence to a spécial master to 
ascertain the respective amounts. 

July 31, 1906, a patent numbered 827,595 was awarded to the same 
inventer, for underrearners, and the later patent was for an improve- 
ment upon or de])artiire from the invention disclosed in the patent of 
July 31, 1906. In the spécifications contained in that of May 16, 1916, 
the patentée says, among other things : 

"The invention relates to underreainers, sucli as are employée! in enlaroçin^ 
oll well and otlier well lioles to i>ermit the lowering of the <-aKiug lu tlie hole 
foUowlng the drlUing opération ; and the invention constltutes an iniprove- 
ment upon or departure from the invention disclosed in and patented by let- 
ters patent of the United States Issued to me July 31, liKlG, for underreaniers, 
No. 827,595. 

"ïhe présent invention relates partlcularly to the means for holding one 
end of the sprin.iî whieh is eniployed in expanding the cutters or bit.s of tlie 
reanier into working position. It lias been fornid in pi'actlce that the means 
disclosed in said letters patent iXo. S27,5!)5, wliile operative and performing 
the func'tions re(iuired oî them, are, under certain conditions, oj>eii to certain 
objections whicli are overcome by the use and substitution therefor of the 
means set forth ami embodylng the présent invention. 

"The présent invention bas for jiartlcular objeets the provision of an ira- 
proved uiideiTcamer, and partlcularly of an ini]u-oved means of the gênerai 
nature speclfled as a feature of underreamers, wliidi will be snporior in point 
of simplicity and Inexpensiveness of construction, facility in assembllng and 
disconnection of parts and features, dural)ility or length of life, freedom from 
Ilability to get out of order in long contluued service, and posltlveness in opér- 
ation, and whlch will be generally superior in elUcieticy and serviceabillty. 

"With the above and other objecta in view the invention consists in ilie 
novel and usei'ul provision, formation, construction, combination, association 
and rehitive arrangement of parts, meniliers and features, ail as herolnafter 
descrlbed, shown in the drawing and fiually polnted out in claims." 

The patent proceeds with a description of the varions parts of the 
combination, with référence to annexed figures, including the follow- 
ing description of the improved single key and its functions : 

"The underreamer Is shown as vvitliin the casing C and the shoe 7 in Fig. 1, 
iuid as projected at its lower end beneath the shoe in Fig. 2, the cutters belng 
lield collapsed in Fig. 1, by the shoe and casing, and being in expanded posi- 
tions in Fig. 2, such expansion belng catjsed by a coil spring S wlthin the hol- 
low body 5 and surrounding a rod or mandrel .9, whlch plays vertically in the 
hollow body, the spring belng confliied between a nut or removable stop JO 
at the upper end of the siiring actuated rod or mandrel 9, and a key 11 de- 
tachably acconnnodated witliln a transverse slot 12 in the rod ,9 adjacent to 
the lower end tliereof. The slot 12 is elotigated loiigltudinally of the rod, so 
that the key may remain in relatlvely fixed jiosltion dui-ing the longitudinal 
movement of the rod. A transverse slot 13 in the hollow body 5 pcrmlts the 
insertion and withdrawal of the key. Tlie key 11 is provided wltb tapered 
end portions lia, and witli a bottom extension or head 11b which flts within 
the bore of the hollow body 5, being lield thereiu by the tension of the spring 
8, and effectually preventing the key from displacement. The transverse slot 
13 in the body is o( a Wldtli, as is the slot IJi, properly to snugly ac(»mmodate 
tlie key 11 ; and the slot 13 is of suflicient height, longthwise of the body .T, to 
permit tlie key wllh its head 11b to be inserted and wlthdruwn from the slots 
12 and 13, in accommodation of tlie extension of head 11b. Wedges are em- 
lilo^ed for botli Insertlng and prying out tlve liey 11, under the pressure of 
the spring <s', such wedges lieiug inserted between tlio tapering end or ends lia 
of th(^ key 11. The lower end of the rod 9 bas a T-liead 9a entering rec'csses 
l-'j lu tlie limer faces of the cutters A and li, and permitting the cutter,s to 
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swiiifr >ipnn tbp T-liPad in tlie colUipsinfî and oxpiinding movomfnts. Above 
the T-hOiul Un 1li(> voA !) biiw l)oiii-inj; surfaces Ub foi- thc inner faces of tlu^ 
cutters or bits, iiveveiitiuK biterul (lis])liicenM>nt of tbo bits. The lower eml of 
the body ô is l)irurcii1('(l to foi-ni spaced i)]'on;:;s .'xi and -'ili, seiiaratcd by an opeu 
space, wirbin wliicli tbc T-head 9ff, jjImvs. and said ])ront;s luive at eacli edse ter- 
minal ))Oi-tions iirovidcd witli synclinal (>X]iansion faces ')V, pvodncint; a violent 
wcdse action \ipon tbo cutters, and U])pei- sliî.dilly outwardly iuclined exinuision 
and tlirust-beariiifr faces 'xl produciiiK final and rebitively sliîjht expansion ac- 
tion of llie cutters, the cutters being |)rovidcd wiib latéral extensions forniins 
shoulders h, whicli extensions and sbonldcrs coact with thèse ex)iansion faces Je 
and ■'Jd, wben the cutters are raised by the sTiriuR cS to exjjnnd Ihe cutters, and 
ridin^ ovor such expansion surfaces wben the cutters are drawn down into 
collapsed jrositions. Tliese sboulders h also impart some of tlit^ tlu-ust of tbe 
cutters (0 the pronp;s in underreandnp;, tlii' reniainiuf; portion of tlie tbrust 
lieins; imparted to tbrust l)earinp;.s c at tbat portion ot tbe bollow l>ody 5 at 
wbich the formation of the i)ronc;s ôa and ')h commences. Dovetails ./•■* are 
formed at the sides nnd inner ed,L,'o.s of the jirouKS Jrt and ■'>!), coacting with 
dovetails l(î upon tbe sides of tlK- cutters. Theso dovetails are so arraniçed 
as to allow play to the shank 17 in the collapsing and expandinf; ad ions of the 
cuttci's. It will be und(-rstood tbat T-liead .'; lies across tbe space Ix'tween tbo 
pronps 5a and '>Ji, in a jilane intei'niediate of and parallel witli tbe planes of tbe 
projigs. A retainins boit IS spans the space hetween tbo i)i'onKS ad.iacent to 
the lower ends the.reof servinç: to limit the downward movement of the T-lie-art 
9n and also to prevent the cutters frotn falUn.ir ont beneatli the prongs .sliould 
the spriuft actnated rod .') or T-bead Oa become hroUen. 

"Tbe !>arts are assembled froni th(> îower end of tbe body ■>, by flrst iusert- 
infr 1be sprinfr actuated l'od .') with its si)rin^;, then han.sinjî the cutters u]ion 
tbe T-head 9a and niovins tbeni witb tbo rod upwardly, wherenpon tbe key 
]J is wedf^ed thron^h tbe slot IS into the slot 12, and tbe bead llb Is seated 
in th(; bore of the bollow body .7 which it closely fits. Wben it is desii'ed to 
disconnect tbe parts of tbe undcrreanier, a suitnble wcd^e is applied to one 
or botli of th(> tapered ends JJa of the key U, raisinp; it up to free tbe Jiead 
llh, wherenpon tlie key nniy l)e driven out laterally from tbe slots J2 and IS." 

The patent then sets otit the ten claims thereof ; the two adjudged 
by the court below in the présent suit to> hâve been infringed by the 
défendant below, appellant hère, being claims 1 and 3, which are as 
follows : 

"(1) An underreaincr havins a hollow body and a slottcd rod mounted to 
reciprocate in tbe same and provided with a spring surroundiuK the rod and 
actiuK at one end to cause niovenu'nt of tbe i-od, such rod beinf^ adapted to 
support and actuate cuttiTS, and the bollow liody beins provided witb a trans- 
verse slot; the conibination with such rod and sprint; and cutters and body: 
of a siuKle-pipce device adapted to be seatod at its ends in tbe openint;s in tbe 
body provided by tbe transverse slot and to traverse the slot iii the rod and 
to constitute a stop for one end of said spring, inid nieans for preventinj; end- 
wise niovement of said sinsle-iiiece device in botb directions wben so inserted." 

'■(:î) An underreamer eonii)risinf; a body havint; a central bore, a rod mounted 
In said bore, said h(Kly and rod provided witb registerins slots, a key or .nib 
loosely mounted in said slots and bavins means iit the bottoin for anchoring 
in said body, a sprio;; surroun.liu;j; said rod and connected thereto at tbe top 
therc<il', and oiieratively co;uiected to said key at its lower end, said rod pro- 
vided witb bit engaginf; means." 

It is insisted by coiinsel for the appellant tbat the whole contro- 
versy in the case is over "the key and the key alone" ; that with the 
exception of the single key, admiltediy new, tbe combi'^'Uion of the 
présent patent "is identical with the 1906 two-picce key W'ilsnn ream- 
ers" piiblicly "sold and tised by him in 1907 and 1908"; and that in- 



570 263 FEDERAL REPORTER 

fringement of the présent patent could not resuit from using "what 
was then old." 

We are unable to perceive any force in the suggestion. Manifestly, 
the key was but one of the éléments of the combination for which 
the patent in suit was granted — a very important élément, it is true, 
but without the other éléments of the combination the key would 
amount to nothing. 

The Wilson patent numbered 827,595, granted July 31, 1906, was 
by this court, in the case of Union Tool Co. v. Wilson, 249 Fed. 736, 
161 C. C. A. 646, held valid and not anticipated, and that claims 9 and 
19 thereof were infringed by the holders of the Double patent, num- 
bered 734,833, issued in 1903, under which the présent appellant 
claims; which patent this court held in its décision rendered at the 
same time in the case of Wilson & Willard Mfg. Co. v. Union Tool 
Co. et al., 249 Fed. 729, 161 C. C. A. 639, was for a combination of old 
éléments, and therefore limited to the device shown and described 
therein, and not to be entitled to a broad range of équivalents. 

Both the Wilson patent of 1906, numbered 827,595, and that of 
Double of 1903, numbered 734,833, were very carefully considered 
and differentiated by this court in the décisions above cited, and it 
is needless to repeat hère what was there said and pointed out. In 
each of them the key entering into and forming a part of the respective 
combinations, the purposes and functions of which are specifically set 
out in the opinions referred to, was a single-piece key. The présent 
case shows that Wilson, subséquent to the issuance of his patent of 
1906, and prior to 1908, made a key in two parts, designated in the 
record the two-piece key, and publicly sold during the period of about 
two years a number of the Wilson reamers with such two-piece key 
substituted for the one-piece key theretofore used by him in his com- 
bination, but that then finding that the two-piece key was not satis- 
factory because the slotted T-rod in connection with which it was 
used was too small and weak, and for the further reason that the 
two-piece key was itself too weak and would become jammed and 
difficult to remove, Wilson invented an improved one-piece key and 
embodied it as one of the éléments of the patent upon which the présent 
suit is based. The case further shows that during the time he was 
making that single-piece key one Bole was either in the employ of the 
Wilson Company or was so associated with it as to acquire knowl- 
edge of the new key, whereupon Bole, on February 9, 1911, made ap- 
plication for letters patent on the said single-piece key, pursuant to 
which application a patent was issued to him December 2, 1913 ; the 
Patent Office having overlooked the fact that on March 18, 1913, Wil- 
son had made application on the same key, which application remain- 
ed pending and undisposed oî. Based upon the patent so issued to 
Bole, he and Double brought suit in the District Court of the United 
States for the Southern Division of the Southern District of California 
against W^ilson and his associated Wilson & Willard Manufacturing 
Company for the alleged infringement of the Bole patent, resulting in 
an interlocutory decree in favor of the complainants, which case was 
brought hère on appeal from that interlocutory decree, and is reported 
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"in 227 Fed. 607, 142 C. C. A. 239, where the decree was reversed with 
directions to dismiss the bill ; tliis court concluding its opinion in thèse 
Vv'ords : 

"We might say in this connection tliat, after tlie issuance of the Bole pat- 
ent, an interférence was doclared in the Patent Office betvveen it and tire Wil- 
son application. A hoaring was had on that interférence hefore the Examiner 
of Interférences. The parties were rei^esented by the game counsel, and sub- 
stantially the same witnesses were examined. The record in this case shows 
that there were no controlling différences between the testiniony before the 
Patent f)llice and before tlie court below. After a careful review of tlie testi- 
niony, t)ie ICxaniiner of Interférences found tliat Wilson, and not Bole, was 
entitled to a liaient. An appeal was taken from that décision to the Exam- 
iners in Cliief, where the testiniony was again reviewed, and the décision of 
the Examiner of Interférences afflrmed. An appeal bas been taken from the 
latter décision to the Commissioner of Patents, where the matter is now pend- 
ing. The first décision was prier to the décision in the court below, but the 
décision on api)eal was of a later date. Had a final décision been reached in 
the interférence procecdings In the Patent Office, that décision would be con- 
trolling in a large measure upon the courts. But what, if any, ett'ect should 
be given to tiie décisions of the Examiner of Interférences and the Examiners 
in Chief in the présent state of the record, we will not inquire, further than to 
State that their conclusion upon the facts Is in full accord with our own." 

The interférence resulted in the issuance to Wilson on May 16, 
1916, of the patent upon which this suit was brought. 

It is suggested in efïect on behalf of the appellant that the improved 
single-piece key of Wilson was in every substantial particular the same 
as the prior Double one-piece key embodied as one of the éléments of 
his improved reamer; but we think that suggestion is negatived by 
the fact that the appeilant's key did not and could not perform the 
function of the Wilson improved single-key, namely, the dispensing 
with the theretofore extra joint in ail reamers, and the permitting the 
removal or assembling of the rod, spring, and cutters in the reamer 
body by merely removing the key. 

The court below was, in our opinion, quite right in holding that 
the key in the Double underreamer constituted an infringement of the 
complainant's patent No. 1,183,151. 

We see in the record no ground upon which an estoppel against 
the complainant in the court below could hâve been properly adjudged, 
even conceding it not to hâve been necessary for the défendant to the 
suit to plead such estoppel, which it did not do. 

The decree is affirmed. 



MASTOKAS V. HILDRETH. 

(Circuit Court of Appeals, Ninth Circuit. February 24, 1920. Rehearing 
Denied April 5, 1920.) 

No. 3341. 

1. Patents <S=32<83(1) — Patent fob inopebative machine not ineringed by 
operative machine. 

Tliat under a patent na machine has ever been made and shown to work 
successfuUy does not prévenu the owner from restraining infringement; 

(@=3For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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but, if the i:)atent(Hl device Is iiot operative, it cannot be infringed by one 

tliat is. 
2. Patknts ®=3'î28 — For caxi>y-pt Lrjxti maciii.mk not iNFBiK(iKr). 

The Dickiiii^ion patent, No. .S.'!], 501, for a (•aiiiiy-piilllii.iî luacliint', conwd- 

ing Its valldity a.s for an operative niaeliiue, heJd uot liifriiiged. 
;!. Patents ©=3ll2(.''.)— Presumpïion tiiat latkr dues not ini-'uinge eaiu.ier 

PATTÎNT, 

Tliere is a iogal presiimpfion tliat a later patent does not infrlnge au 
earlier patent. 
4. Patents <S;^n — Fou machine doics not coveb mode of opération. 
A patent for a uiaelilne cannot cover its mode of opération. 

Appeal from the District Court of the United States for the District 
of Oregon : Wolverton, Jtidge. 

Suit by Herbert L. Hildreth against Jim M. Mastoras. Decree for 
complainant, and défendant appeals. Reversed. 

P'or opinion below, sec 253 Fed. 68. 

Joseph h. Atkins, W. A. Robbins, and David E. Lofgren, ail of 
Portiand, Or., for appellant. 

MacLeod, Calver, Copeland & Dike, of Boston, Mass., and Chester 
G. Murphy, of Portiand, Or., for a])pellee. 

Before GILBERT, MORROW, and HUNT, Circuit Judges. 

GIEBERT, Circuit Judge. The appellant appeals from a decree of 
the court below wherebv he was adjudged to bave infringed claim 1 
of patent No. 831,501, issued on September 18, 1906, to Herbert M. 
Dickinson, for an "improvement in candy-puUing machines." The 
appellant denied infringement and denied the validity of the Dickin- 
son patent. 

The only prior patent to which we find it necessary to refer is No. 
511,011, issued to Firchau on December 19, 1893, for an improve- 
ment in "machines for working or pulling candy." Firchau's ma- 
chine consists of a fi.x;ed drum wherein are placed heads which carry 
latéral fingers arranged so as to travel in différent orbits in opposite 
directions. In opération the candy is hung upon the upper iinger, and, 
vipon the rotation of the heads in opposite directions, it is engaged by 
the lower finger and stretched in an opposite direction and worked. 
Say the spécifications, "This takes place at each rotation of the heads, 
the candy being alternately massed and stretched." In the Dick- 
inson machine the candy is placed in a trough some eight feet in 
length in the bottom of which at the center is placed an upright fi.x- 
ed pin. Attached to an arm pivoted on a transverse traveling bar arc 
two' pins which project downwardly and nearly to the bottom of the 
trough. The bar with the arm on which are fastened the project- 
ing pins is carried back and forth on the top of the trough from one 
end thereof to the other. As the bar approaches each end, a hook 
engages the arm from which the pins are suspended and turns it 
about upon the bar, whereby the pins make in the trough approximate- 
ly a semirevolution, before returning to the opposite end. The spéci- 
fications say : 

<g=z5Foi otber cases see same topic & KEY-NUMBEK in aU Key-Numbered Digests & Indexes 
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"Tlie eandy Is îieted npon in a iiiaiiiier and by means of the shiftiug hook 
îilon^ il path corresponding to wliat I terni a figure 8." 

Claim 1 is as f ollows : 

"(1) A candy-pidling raacliine eoni])risinjr a pliirality of oppositcdy disposed 
eandy li(jol« or siip]>orts. a candy-iiullcr aud uicans l'or prodvicing a specified 
relative in-and-out motion oï thèse parts for the piii'posc set forth." 

The machine which was hehl to infringe is one macle under the 
patent to G. L. Langer No. 1,232,697, issued July 10, 1917, for "a 
candy-ptilling machine." Langer's spécifications say: 

"My Invention relates to eaiuly-ijullinii; inaclilnes, and luore ])arti('Ularly to 
a machine adayited to autoniatleally jnill eandy l)y nieans of a tloating f)uller 
whicli Is earried throngh a course of travel eorresi^oiiding in forni to the figure 
S, and around flxed suppoi'ting pins nrranged concentrically within the two 
circular portions of said figure S, whereby the eandy is pnlled by said tioating 
puller and alternately earried thereby around said lixed supporting jiins." 

The machine consists of a base supporting two circular or drum- 
like castings joined together at one side and standing on edge. In 
the center of each of thèse drums, and ofi either side thereof, is a 
fixed pin, while a movable pin projecting on each side passes first 
around one drum and theri around the other in cotitinuous opération. 
Candy is simultaneously pulled on each side of the machine. It 
is stretched across the fixed pins oti either side and above the tTiov- 
ing pin. By the movement of the machine tlie moving pin pulls the 
candy and wraps it first arovtnd one fixed pin, then stretches it and 
wraps it around the other, and continues that opération alternately 
from pin to pin, thus pulling and stretching the candy as the floating 
pin is earried through its course of travel. The essence of the Langer 
invention is that it is adapted to carry a floating pullitig metiiber first 
around one circular course in one direction, and then around another 
circular course in the opposite direction. The machine is shown below : 



/^/a. <s: 
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It is said that the Firchau patent bas no place in the prior art for the 
reason that it will not pull candy but will orily mix it. To this vve can- 
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not assent. The moving fingers of that device undoubtedly will to some 
extent pull candy. The candy, being placed upon the upper finger 
which has projecting knobs to hold it, will as that finger moves be 
caught by the lower finger and pulled in the opposite direction. If it 
be said that the pulling opération is not continuons but intermittent, 
the same may be said of the Dickinson device, for it is obvions that dur- 
ing the travel of the movable pins from the end of the trough toward 
and to the central pin there is no pulling of the candy or anything 
more than a pushing of the mass thereof in front of the moving pins. 
It is only as Dickinson's moving pins travel away from the center and 
toward the ends of the trough that any tension is placed on the candy. 
It is thus seen that Dickinson did not get very far beyond Firchau, and 
that in his device, as in Firchau's, the candy is "alternately massed and 
stretched." Although claim 1 of the Dickinson patent does not call for 
means to support the candy against gravity, it is obvious that the de- 
vice will not operate without a trough for support such as the spécifica- 
tions describe, and that if the pins were placed in a horizontal position 
they could not be so operated as to sustain the candy against gravity, 
for the reason of the intermittent relaxation of the candy from ail 
tension. In Hildreth v. Auerbach (D. C.) 223 Fed. 545, Judge Learned 
Hand said : 

"I must confess that the conception of the pins as 'supports' seems to me 
quite foreign to Diclclnson's disclosure." 

Dickinson was not the first to invent a machine to pull candy. But if 
he were the first, as the appellee contends, he acquired no more than 
the exclusive right to pull candy in the way which he specified, and he 
is not justified in claiming the exclusive right to pull it in some difïer- 
ent way. 

The testimony leaves it doubtful whether the Dickinson machine is 
operative. The only testimony as to its practical operativeness is that 
of the appellee. He testified that three machines were made, that two 
of them had been broken up, and that the third was still in his posses- 
sion ; that he did not use it in practical opération ; that on one occasion, 
a number of years after he bought it, he had used and pulled candy with 
it ; and that by shortening the pull and speeding the machine it would 
"pull candy ail right." 

"Q. Will it pull It practically? A. Well, practically would be so It would 
be cominereially. 

"Q. Well, would it pull it comniprcially, then? A. Well, not the way we pull 
our candy. It was not pulled eiunish. It would pull it, but the stroke was 
too lont;. We shortened up the stroîîe, and made it ail right. * • * 

"Q. And that would not pull candy until you changed it? A. Oh, yes, it 
would. 

"Q. It would not pull it commercially? A. Well, no. It would not pull It, 
not as well as we wanted candy pulled." 

A witness for the appellant, an experienced candy worker, testified 
that the Dickinson device would stir candy but would not pull it, and 
stated as a reason there for that — 

It does not let in enough air, "doesn't get the air to it. It lays flat on the 
floor there on the bottom ot the trough, and it certainly doesn't get air around. 
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In any of the pulling machines, as it is in existence now, tlie air is from ail 
sides. It absorba tlie air in knoelving it around, but this one don't." 

The appellee himself has recordecl his adverse criticism of the 
principle on which the Dickinson machine opérâtes. In his spécifica- 
tion in letters patent No. 832,384, for a candy-puUing machine, issued 
to him October 2, 1906, he states : 

"Attenipts hâve heretofore been niade to work candy In a manner analogous 
to that in which dough and other substances are treated ; that is to say, to 
place the mass within a receiving or supporting chamber Into which moving 
arms project. An example of this construction Is shown in United States 
letters patent No. 511,011, granted December 10, 1893, to P. J. G. Firchau. In 
such machines the mass of candy is supported lu whole or in part by a cham- 
ber, and the function of the moving arms or projections is to alternately mass 
and stretch the material, as stated in said patent. This method of treatment 
and the machines which embody it are not suceessful or practical to produce- 
the résulta heretofore obtained by hand-pulling, which results must be ob- 
tained in any suceessful candy-pulling machine." 

[1] The fact that under a patent no machine has ever been made and 
shown to work successfully does not prevent the owner of the patent 
from restraining infringement. Bernent v. National Harrow Co., 186 
U. S. 70, 90, 22 Sup. Ct. 747, 46 L. Ed. 1058. But it is also true that, 
if the patented device is not operative, it cannot be infringed by one 
that is. Royer v. Coupe (C. C.) 29 Fed. 3.58 ; General Elec. Co. v. Wise 
(C. C.) 119 Fed. 922; Haie & Kilburn Mfg. Co. v. Oneonta C. & R. 
S. Ry. Co. (C. C.) 129 Fed. 598; Bowers v. San Francisco Bridge 
Co. (C. C.) 91 Fed. 381, 416; Chadeloid Chemical Co. v. Frank S. De 
Ronde Co. (C. C.) 146 Fed. 988. It is true, as Judge Hough said in 
Engineer Co. v. Hôtel Astor (D. C.) 226 Fed. 779, 783 ; "A device 
need not be perfect in order to escape the charge of inoperativeness." 
But that was a case in which the court found the évidence to show 
"substantial performance." The case at bar is not one of those in 
which the first embodiment of a generic invention works imperfectly, 
but in which the defects may be remedied by readjustment or rela- 
tive changes in size or shape or construction of members. It is not a 
case in which the invention as described is crude or defective, but is 
susceptible of improvement. If there is inoperativeness hère, it is 
inhérent in the very conception and structure of the device. If it is not 
susceptible of use commercially, it has no utility, for it is obvious that 
such a machine can hâve no utility except in the commercial field. 

[2-4] But aside from the question of the operativeness and utility 
of the Dickinson machine, we are of the opinion that the decree should 
be reversed for failure of the appellee to sustain the charge of in- 
fringement. It is unnecessary to follow the appellee into the field of 
his prior litigation in suits in court, or in interférence proceedings in 
which the Dickinson application and several other applications for pat- 
ents, including an application of the appellee, were involved, resulting 
in the award of priority to the Dickinson invention. In the détermina- 
tion of the question of infringement involved in the présent case, the 
appellee must stand upon the Dickinson patent. It is a légal presunip- 
tion that a later patent does not infringe an earlier patent. Putnam v. 
Keystone Bottle Co. (C. C.) 38 Fed. 234; Ney v. Ney. Mfg. Co., 69 
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Fed. 405, 16 C. C. A. 293; St. Louis Car-Coupler Co. v. National 
Malléable Castin^s Co., 87 Fed. 885, 31 C. C. A. 265 ; Griffith v. Shaw 
rC. C.) 89 Fed. 313; Norton v. Jensen, 90 Fed. 415, 33 C. C. A. 441 ; 
Centiiry Flec. Co. v. Westinghouse Co., 191 Fed. 350, 112 C. C. A. 8; 
Tîenthall Mach. Co. v. National Corporation (D. C.) 222 Fed. 918, 932. 
Prior to the use of machines, cand}' was pulled by hand with the aid of 
a single hook. To pull it successftdly by machinery, two or more bocks 
are necessary. Dickinson used tliree, and Langer uses three. l'ut the 
principle and mode of opération of the t\\x> machines are différent. 
One of the éléments of claim 1 of the Dickinson patent is "mcans for 
])roducing a specified in-and-out motion of thèse parts for the purpose 
set forth." Of course, a specified movement of a machine irrespective 
of the mechanism which causes it is not patentable. The patent laws 
give protection to the inventer of a "new and useful art, machine, 
manufacture, or composition of matter." Hère the subject of the*pat- 
ent is a machine, and it croates a monopoly in the use and sale of the 
machine only. It does not and cannot cover a mode of opération. Burr 
V. Durvee, 1 Wall. 531, 17 L. Ed. 650; American Crayon Co. v. Sex- 
ton, 139 Fed. 564, 71 C. C. A. 548; Knapp v. Morss, 150 U. S. 221, 
227, 14 Sup, Ct. 81, 37 L. Ed. 1059. 

In Westinghouse v. Boyden Power-Brake Co., 170 U. S. 537, 556, 
18 Sup. Ct. 707, 716 (42 L. Ed. 1136), Mr. Ju,stice Brown said: 

"Because the law reqnlrc-a a patcMitee to exiilain ttie mode of opération of 
his peciiliar inac-liine, wlileh distinsuislios it froin otliers, it does not autliorize 
a patent for 'a mode of opération as exliil)ited iu the machine.' " 

Comparing the Dickinson machine with that of Langer, with référ- 
ence to Claim 1 of the fomrer, we find that Langer's machine bas a 
"plurality of oppositely-disposed candy hooks" which are also sup- 
ports, and that the Dickinson machine bas a plurality of "oppositely- 
disposed candy hooks" which are hooks only and not supports. Both 
machines bave means for producing a relative in-and-out motion of 
hooks. Dickinson's claim for a "specified" relative in-and-out motion 
must be held to mean the in-and-out motion which is specified in the 
claims and spécifications and exhibitcd by the machine itself. ,Dickin- 
son acquired no monopoly of ail in-and-out motions in candy-puUing 
machines. It is said that the spécification of the Langer patent shows 
that it adopts the figure 8 movement of the Dickinson patent. It is 
true that in both patents tliere is the common use of the term "figure 
8," as descriptive of the opération of the respective devices. In the 
Langer patent the term is applicable, for the moving puller and the 
candy which it carries describe a true figure 8. In the Dickinson spéci- 
fication two moving pins in conjunction with a stationary pin "move the 
candy" along a path corresponding to "what I term a figure 8." It 
is impossible, hovvever, to find in the opération of the iDickinson mach- 
ine a movement of candy in the course of a figure 8. As tlie candy 
reaches the end of the trough, it stands in the shape of a letter V. 
AVhen the movable pins are reversed, the sides of the V are brought 
together, and the ends are twisted about, and then the candy is massed 
and pushed on the reverse movement back to the stationary pin, which 
again divides it into the form of a letter V. Dickinson's in-and-out 
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movement is shown by the accompanying plat. The movable pins travel 
in the trough past the fixed pin /, proceeding respectively on the Unes 
a and b, to the end of the trough, the right-hand pin in advance of 
the left, When they reach the end of Ihe trough they are respectively 
at d and c. As they turn to the left on their common axis and start 
on their return travel, one pin describes the arc d c, and the other the 
arc c e, and they continue in their course past the fixed pin / to the 
opposite end of the trough, where the same turning movement is re- 
peated. 



.5_. 



In the Dickinson machine the pulling pins, yoked together, move 
with a reciprocating motion back and forth in a trough, with a re- 
versing motion at eacli end of a trough, and they alternately push and 
pull a mass of candy lying in a trough. There is no lapping of candy, 
strand upon strand. In the Langer machine, a single pulling member 
moving in a continuons circular path continuously exerts a pulling force 
on a mass of candy suspended in the air. 

In Burr v. Duryee, 1 Wall. 531, 572 (17 L. Ed. 650), the court said: 

"Thaï two inac}ilnes produce tlie snnie el'fcet will not justify the assertion 
that they are substantially the same, or that the devlces used by one are there- 
fore rnere équivalents for those of the other. * * * Au iufrlngement lu- 
volves snljstautial Ideutity, wheth(>r that identity be deseribed by the ternis 
'same priuciplc,' same 'modus (j]ieraiuli,' or auy other. It Is a copy of the 
thiug deseribed lu the spécification of the iiatentee, elther wlthout variation 
or with such variations as are consistent with Its being In sxibstance the same 
thing. If the invention of the ptitentee be a machine, It wlll be Infringed by 
a machine whieli luconxirates m Its structure and opération the substance of 
tlie invention; that Is, liy an arrangement of mochaulsm whieli iierforms the 
same service or produces the same effect In the same way." 

And in Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 
569, 18 Sup. Ct. 707, 723 (42 L. Ed. 1136), the court said: 

'•But, after ail, even if the patent for a luaclilne lie a ploneer, the alleged 
hifrlugei- inust bave doue sonietliiiig more tliaii reach the same resuit. Ile 
must ]iavc> reached it by sulistautially the same or sluiHar ineaus, or the rule 
tliat the fiiuction of a machine cannot be pateuted is of no practlcal value. ïo 
say tliat (lie patentée of a ploneer invention for a iiew niechanisin Is eiitltled 
to every mechanieal device whlcii ]irodiiccs the same resuit Is to liold, in other 
languago, tliat he i.s eiitltled to patent lils function." 

The decree is reversed, and the cause is remanded, with instructions 
to dismiss the bill. 
2G.H F.— 37 



578 263 FEDERAL REPORTEB 

FTILTON CO. V. POWERS EEGULATOR CO. 
(Circuit Court of Appeals, Second Circuit. Januury 14, 1&20.) 

No. 137. 

1. Patents <g=>165 — Claim meastjkes extekt or invention and infkinge- 

MENT. 

Tlie claim, not the patent, defines the invention, and measures the In- 
fringement. 

2. Patents ®=3l67(2) — Claim cannot be enlahged by spécification. 

The privilège o£ a patent covers only that which is both described and 
claimed ; the description may lirait the claim, but cannot enlarge it. 

3. Patents ©=167(2) — Drawings cannot supply absence or weitten de- 

scription. 

While drawings may help an ambiguous description, they cannot supply 
tlie absence of any written description of a feature of the invention. 

4. Patents <S=157(1) — Libéral construction to effect tueir intbnt. 

Patents are to be constnied liberally to elïect their real intent, which 
must be ascertained from the spécification and measured by the claim. 

5. Patents <g=>328 — Claim eob automatic tank heat beoulatoiTheld^valid 

BUT NOT INFEINGED. 

Oialm 1 of patent 1,102,035, for an automatic tank regulator, held valld, 
but, as construed in the llght of defendant's prlor machine, not infringed. 

6. WORDS AND phrases— "TEAP." 

A "trap" is a seal of water or other fluld to prevent the passage of gases 
through a pipe wlth which it is connected. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Trap.] 

7. Patents <&=»157(2) — ^Claim to be construed to ubndeh it valid. 

A claim should be construed so as to render it valld, not so as to in- 
elude a device in the prlor art. 
S. Patents i®=1.57(2) — Claim for "conduit" cannot be construed to mean 

LONQ-COOLED CONDUIT. 

Where one élément in the claim for automatic tank heat regulator was 
a "conduit," which means a channel, includlng tube or pipe, for couveyance 
of fluids, it camiot be construed to mean a long-cooled conduit, to avold 
invalidity in vlew of defendant's prier machine, and to show infringement 
by defendant's subséquent machine In which the conduit was lengtUened. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit by the Fulton Company against the Powers Regulator Company 
to enjoin infringement of a patent. Decree for complainant, and de- 
fendant appeals. Reversed and remanded, with directions to dismiss 
the bill. 

A decree was entered in the District Court sustainlng and finding Infringe- 
ment of claim l of patent 1,102,035, Issued to plaintifE's assigner for an "auto- 
matic tank regulator." The only claim in suit reads thus: 

"In combinatlon, a hot water tank provided with a valve controUed heat 
supply conduit, a thermoscnsitive bulb for containing a volatile llquld and lo- 
cated In sald tank, a vibratory vessel fllled with liquid, a conduit opening into 
sald vessel and having a trap connection wlth said bulb, said vessel normally 
tending to discharge liquid into said conduit and bulb against vapor pressure 
in said bulb thereby maintainjng said conduit fllled wlth liquid, and connec- 
tions betweeu sald vessel and valve for operatlng the latter." 

<g=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexée 
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The patent relates to a large ela=is of dcviccs in wlilcli the expansion and 
contraction of a substance insertod in a heated clianiber or container furnishes 
a Power used to open or close a valve or sate controUing the heat supply. Tliis 
patentée points it ont as gênerai practice to use the thermosensitlve matcrial 
to actuate an auxiliary ("pllot valve") wlilch in turn controls the admission of 
compressed air or water into another valve, which latter device régulâtes the 
heat supply. He proposes to siraplify the difflculties attending this use of 
auxiliary apparafus liy eliniinating the same and "providing direct action be- 
tween the therrnostalic monibf r and the valves controlling" the heat supply. 

To accomplis!! this purpose he places in the heated container a thermosen- 
sitlve bulb partly filled wlth a volatile fluid, e. g. chloroform. He then con- 
nects the thermosensitlve lailb with an "expansible and collapsible vessel" 
which Itself is so coiinected with the valve controlling the heat supply that the 
act of eoUapse or exi)ansion opens or closes sald valve. 

The power of the volatile liquid, vaporizing or condensing as heat increases 
or decreases, must of course be conducted from the bulb to the expansible 
vessel, and this is doue "by means of a conduit so arranged that the vapor in 
said bulb » * * will force liquid through tlie Connecting conduit" into the 
expansible vessel, while "at the same time the vapor itself is prevented from 
passing from the bulb to" said vessel. 

The patentée avers that his construction "rctains tlie vapor always within 
the bulb and utillzes the column of liquid for transmitting the pressure of the 
vapor from the bulb to the expansible" vessel. Thus, he concludes, he does 
away with the difïiculties incident to différence in température between the two 
vessels and obtains a quiclv response by his regulator to changes in the tem- 
pérature of the thermoscnsitive bull). 

It Is admitted that thermosensitlve bodies of many kinds were old in this 
art of heat container régulation ; nml that what the patent calls an expansible 
vessel was, if not old in the particulnr form described, not new in kind, and 
is unlmportant in this litisation. What is important is the connection or "con- 
duit" between the thermosensitlve bulb and the external heat controlling ap- 
paratua. 

This connection is described as a "small flexible pipe." It is obvioiisly flex- 
ible only from the exterior of the heated container to the entrance of the "ex- 
pansible and collapsible vessel" ; but It Is continuons from the bottom of the 
thermosensitlve bulb to and into the expansible vessel, and that part of the 
connection or conduit within the bulb is a rigid tube terminating in a hook 
or erook so plaoed that the end of the tube, conduit, or connection must always 
be close to one side of the thermosensitlve bulb, to the end that the aperture 
terminating the tube will always be underneath the volatile fluid if the bulb 
containing the same is properly placed. 

Of this the patentée says that, "One of the most important features in the 
construction of its regulator is the spécial trapping means which are provided 
for preventing vapor from passing from the buDi" into the collapsible vessel. 
For if, as the bulb hcats, vapor passed ont through the tube and into the colder 
expansible vessel, condcnisatlon and sluggish action would resuit — therefore he 
insists upon the advantage of an interchange of li(piid only — not vapor: and 
he thus uses the trapped vapor to push the liquid through the tube, pipe or 
conduit. 

In order to produce this resuit it is obviously necessary to place the thermo- 
sensitlve bulb in a prédéterminée! position, so that the crooked end of the tube 
shall always be under the fluid, and the function of the crook is plain, because 
it enables the end to be under less fluid than( would be the case if (as shown by 
the drawings) the tube was straight and concentric with the bulb. 

Por several years prier to application flled for this patent, défendant (a con- 
cern long engaged in the manufacture of appliance of this gênerai kind) had 
made and offered for sale its "Tank Regulator No. 8." This prior art device 
exhibits a bulb containing volatile liquid projecting from the heated container 
and rigidly connected by a tube or passageway of small diameter and said to 
be about an indi long, with a "collapsible and expansible vessel." There is no 
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trapping arrangement, no pipe, or tube wlthln the bulb, and It Is probably 
much easier for vapor rather than liquid to be fcwced by rislng beat Into tha 
expansible vessel than in plaintUTs machine. 

After devices manufactureû under the patent In suit had become known, 
défendant made and sold tank regulators whereln the thermosensitlve bult> 
was connected wlth the expansible vessel by a flexible tube; that tube, how- 
ever, does not continue Into the bulb, but the butb Itself Is so placed in the 
heated container or tank as to be horizontal, wherefore there "wlU be trapping 
of the vapor until the bulb is half empty of Its liquid." Thls last statement 
assumes that the bulb's orifice is centered. 

Thls construction was thought to infiinge, and action was brought. The 
court below found both validity and Infringement, and f rom decree accordingly 
thls appeal was taken. 

Charles Neave, of Boston, Mass., for appellant. 

Ralph Lane Scott, of New York City (S. T. Cameroti, W. B. Ker- 
kam, and Loyd H. Sutton, ail of Washington, D. C, of counsel), for ap- 
pellee. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGI-I, Circuit Judge (after stating the facts as above). We are 
told by évidence that use has shown three marked advantages in plain- 
tiff's patented apparatus : (1) Utilizing a flexible connection dispenses 
with rigid, accurate, and expensive pipe-fitting ; (2) the passage of 
volatile fluid through a long tube extemal to the heated chamber cools 
it ; and (3) a thermosensitlve bulb containing a trap efïectually prevents 
anything but liquid as distinguished from vapor pressing upon the 
diaphragm of the collapsible member. 

It is unnecessary to say whether we accept this évidence in its en- 
tirety or not. The point is that on thèse facts an argument is based to 
the èffect that, since thèse bénéficiai uses were inhérent in the patented 
device, the claim in suit should, and indeed must, be read so as to cover 
any apparatus which obtains the same bénéficiai and useful results by 
substantially the same means. 

[1] Strictly speaking, infringement of a patent is an erroneous 
phrase; what is infringed is a claim, which is the définition of invention, 
and it is the claim which is the cause of action. 

One may appropriate many of the ideas or concepts suggested by 
spécification and drawing, but it is the claim that measures both the 
patented invention and the infringement thereof. This rule obtains 
whether the patent be properly spoken of as great or small, primary or 
secondary. Walker Pat. (5th Ed.) § 186. 

[2] A patentée may describe something that he does not claim or 
claim that which he has not described; his grant of privilège is con- 
strued to cover only that which is both described and claimed, no mat- 
ter how broad the claim-language may be. Loraine, etc., Co. v. General, 
etc., Co., 202 Fed. 216, 120 C. C. A. 615 ; Lovell v. Seybold, etc., Co., 
169 Fed. 288, 94 C. C. A. 578. Description may limit a claim, which 
must always be read in the light of the prior art (a phrase amplified 
in Pelton v. American, etc., Co., 239 Fed. 321, 152 C. C. A. 308); but 
it can never expand it (Fowler v. McCrum, etc., Co., 215 Fed. 909, 
132 C. C. A. 143). So that a patent (i. e., a claim) can never be given 
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a construction broader than its terms in order to cover something which 
might hâve been claimed but was not. Universal, etc., Co. v. Sonn, 
154 Fed. 665, 83 C. C. A. 422. 

[3] The drawings may help eut an ambiguous description, but never 
can they supply the entire absence of any written description of a 
feature of the invention (Windle v. Parks, 134 Fed. 381, 67 C. C. A. 
363) ; the remark rehed on by appellee from Columbia, etc., Co. v. 
Duerr, 184 Ffed. 906, 107 C. C. A. 215, must be read in conjunction 
with the note at the bottom of page 907 of 184 Fed., at page 229 of 
107 C. C. A. 

[4] Within thèse limits patents are to be construed hberally "so as 
to effect their real intent" (Bossert, etc., Co. v. Pratt, etc., Co., 179 
Fed. 387, 103 C. C. A. 45) ; but what their intent is must be obtained 
from the spécification and measured by the claim, for the présent 
"condition of the patent law * * * leaves no excuse for ambigu- 
ous language or vague descriptions" (Merrill v. Yeomans, 94 U. S. 573, 
24 L. Ed. 235), although it is not legaf ambiguity when "the subject- 
matter is incapable of exact expression in terms of measurement," and 
a skillful man with no measurements given can follow the directions 
of the patent (Eibel, etc., Co. v. Remington, etc., Co., 234 Fed. 624, 148 
C. C. A. 390). 

This case as put by the plaintiff is one of appropriation of ideas. 
That may excite sympathy, but no court can do more tlian discover 
whether there is infringement of claim. 

[5] Without going over the very full prior art, we are of opinion, 
with the lower court, that the combination defined in the claim in suit 
and embodied in the device pictured and described in the spécification 
possesses patentable novelty, because to the enumerated old éléments is 
added "a trap connection with said bulb." The idea of using volatile 
liquids in bulbs communicating with valves outside the heated chamber 
and actuating that valve by the ebb and flow of the volatile liquid 
was old, and indeed it is présent in defendant's No. 8 apparatus. 

The functional différence between plaintiff's apparatus as described 
and defendant's No. 8 is the prolongation of the tube, pipe, or conduit 
inside the bulb with a crooked end at the bottom thereof. 

That this is the "trap connection" meant by the claim in suit seems 
very plain. This arises from the meaning of the word "trap" as well 
as from a well-known légal rule of construction. 

[6] A "trap" by définition is a seal of water or other fluid to prevent 
the passage of gases through a pipe with which it is connected. That 
water seals of many kinds are very old is common knowledge, and 
when such a phrase as "trap connection" is used in a claim founded in 
the spécification before us, it must refer back to the novelty just de- 
scribe'd. 

[7] The légal rule is this : A claim is to be construed so that it may 
survive rather than perish, and, if the phrase "trap connection" in this 
claim be used to mean any kind of positioning of a tube that will hamper 
or minimize the escape o^ gases therefrom, then the claim reads di- 
rectly upon defendant's No. 8 device, which is admittedly prior art. 

[8] With the claim so read as to validate it the question whether de- 
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fendant's présent device infringes rests upon the contention that de- 
fendant's No. 8 had no conduit, and that to add to it a long-cooled con- 
duit consisting of a flexible tube is in and of itself infringement. 

The language of the claim is a "conduit opening into said" vessel, 
and it is obvious that such claim would be infringed (if read literally) 
by any conduit no matter how short or long, hot or cold, it might be. 
We agrée with appellant that the construction contended for would 
read into the claim the phrase, "long-cooled conduit" ; which cannot be 
done. The contention is also opposed to the ordinary meaning of the 
Word "conduit." 

Nowhere does the spécification state that patentee's tube is to be 
long ; doubtless it was to be as long as convenient ; but that its length 
had anything to do with cooling is a concept neither expressed in nor 
suggested by the spécification. 

If such concept had been described and its embodiment pictured, the 
claim would not be bettered under McCarty v. Lehigh, etc., Co., 160 
U. S. 110, 16 Sup. Ct. 240, 40 L. Ed. 358. To substantially insert the 
necessary words would be going further than to substitute the spécifi- 
cation for the claim, and that certainly cannot be done. Safety, etc., 
Co. V. Gould, etc., Co. (D. C.) 230 Fed. 850. We are driven to the 
conclusion that the coolness of the Connecting tube arising from its 
length is an afterthought. Whether it is a good one or not makes no 
difiference ; it cannot control or change claims as written. McBride v. 
Kingman {C. C.) 72 Fed. 913, affirmed 97 Fed. 217, 38 C.C. A. 123. 
Thus the case is one for applying the rule that this function now so 
fervently urged was not set f orth in the spécification, whereas another 
function, i. e., the trap so carefuUy described, was set forth and claim- 
ed; and this "is significant proof that [that] which has not been dis- 
closed by [the patentée] to the public is not his invention." Electric, 
etc., Co. V. Gould, etc., Co., 158 Fed. 617, 85 C. C. A. 439. 

If the meaning be sought of the Vt^ord "conduit" as set forth in books 
of approved authority, the resuit is the same. That word means a 
channel, including a pipe or tube for the conveyance of a fluid. That 
which is conveyed is "conducted," a verb which has the same root as 
"conduit." The short tube of defendant's No. 8 machine is saîd to hâve 
been but an inch long, yet it conveyed or conducted fluid just as much 
as if it had been yards in length ; the différence is in degree and not 
in kind. We conclude, therefore, that the claim in suit is valid when 
read as above indicâted, but when so read is not infringed. 

The decree below is reversed, and the cause remanded, with direc- 
tions to dismiss the bill, with costs in both courts, for noninfringement. 
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WEBER ELECTRIC CO. v. CONNECTICUT ELBOTRIO MFG. CO. 

(Circuit Court of Appeals, Second Circuit. January 2, 1920.) 

No. 53. 

Patents <S=5328 — For electkio iamp bocket infeinqed. 

The Weber patents, No. 743,206, claim 4, and No. 916,812, claim 1, both 
for incandescent electrlc lamp sockets, held Infringed. 

Appeal f rom the IMstrict Court of the United States for the District 
of Connecticut. 

Suit in equity by the Weber Electric Company against the Connecti- 
cut Electric Manufacturing Company. From an order granting a pre- 
liminary injunction, défendant appeals. Affirmed. 

For opinion below, see (D. C.) 257 Fed. 429. 

Action Is on Weber patents 743,206 (clalm 4) and 916,812 (claim 1). Thés© 
claims were last before us In Weber Electric Co. v. Cutler-Hanmer Mfg. Co., 
256 Fed. 31, 167 C. C. A. 303, where the status of reported UtlgaUon tbereover 
down to January, 1919, is summarized. Since that tlme the opinion of Davis, 
J., in Weber, etc., Co. v. Freeman Electric Co., bas appeared In (D. O.) 253 Fed. 
657, and tbe decree thereon been reversed by the appellate court of the Thlrd 
circuit in I<"i-eeman, etc., Co. v. Weber, etc., Co., on August 13, 1919, and pétition 
for reheariiig denied December 13, 1919, 262 Fed. 769, C. C. A. . 

The claims in suit bave been too often set forth to requlre further quota- 
tlon. They are given in Weber Electric Co. v. National Gas & Electric Flx- 
ture Co. (D. O.) 204 Fed. 79, whlch Is the earliest discussion of the nature of 
Weber's acbievement. The order appealed from foUowed the décision of 
Thomas, J. (ID. C] 257 Fed. 429), who, assuming, In accord with prevlous rul- 
Ings In this circuit, the validity and scope of the patents, remarked: "The 
only real Issue hère relates to the bayonet movement, and Judge Davis In the 
Freeman Case bas dlsposed of that contention in favor of Weber. Where- 
upon injunction was ordered, and tbls appeal taken, 

C. J. Sawyer and J. J. Kennedy, both of New York City, for appel- 
ant. 

Charles Neave, of New York City, and Frank C. Curtis, of Troy, 

N. Y., for appellee. 

Before WARD, ROGERS, arA HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). In- 
f ringement is the only question ; it being admitted that, as records of 
former suits are in évidence as exhibits, évidence is exhausted, and the 
matter may be considered as on final hearing. 

The issue is sharply defmed by inquiring whether a description of 
defendant's socket given by plaintiff's expert is correct. He says its 
sheet métal sleeve has a slotted end, and the sheet métal cap is adapted 
to telescopically receive said slotted end ; the engaging means being a 
pair of bayonet slots in the cap, a pair of co-operating pins on the 
sleeve, and a projection beveled toward the cap, formed by slitting 
the métal of the sleeve and forcing the wall on one side thereof out- 
wardly. This projection on its side toward the slit ends abruptly, and 
slopes on the other side, as in the Weber construction; its purpose is 

®=>For other cases seo same topic Si KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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to engage with a recess on the cap, wliich is one of the bayonet slots, 
and, when so positively engaged, can be released only by manual com- 
pression. 

Examination of a typical socket alleged to infringe shows a true 
bayonet fastening of cap to sleeve, secured from unintended rotation 
and conséquent séparation by a slit parallel to sleeve axis, the wall on 
one side of which has a eut métal projection, whose abrupt side faces 
the slit, and over whose bevel or incline the eut métal cap edge rides 
with ease, but engages, said abrupt face with a snap action, as soon as 
the rotational movement of the bayonet lock takes place ; nor can it be 
disengaged without manual compression of the slotted or slit sleeve, 
applied to the wall thereof carrying the eut métal projection. 

This description of defendant's commercial article, in phrases taken 
from the claims in suit, must, we think, make it clear that the présent 
socket is an improved and simplified form of Freeman's device, where- 
in défendant has used Weber's means of locking shown in No. 743,206, 
made as directed by No. 916,812, not as the sole instrumentality for 
keeping sleeve and cap in firm connection, but to give security to a 
bayonet joint, which (standing alone) is art prior to any patent hère 
involved. 

This procédure involves the addition of a rotational component to 
the locking scheme of Weber's spécification, and (so to speak) turns 
Weber's lock 90 degrees from the position relative to socket axis shown 
by him ; it no longer locks cap to sleeve by itself , but helps the bayonet 
joint so to do, and in our opinion furnishes the best part of the resuit. 
This enables défendant to urge that Weber's "transverse slit" is no 
longer his, if it is not transverse to the longitudinal socket axis, and that 
the rotational component of the Connecticut (or Freeman) device pre- 
vents telescopic application of the parts, for that word, as used by 
Weber, means only a straight thrust on engagement. 

There are many patents whose range of équivalence, in view usually 
of prior art, but sometimes of contemporary and similar labors, is so 
narrow that slight changes avoid infringement of claims restricted to 
the spécification device. The older Weber patent is not of that class. 
It has been recently and well said that "the view entertained by the 
courts in the earlier days of the life of a patent is ■usually a saf er guide 
with which to judge invention and scope of claims than new and later 
contentions" (Mayer, J., American Graphophone Co. v. Emerson 
Phonograph Co. [D. C] 253 Fed. at page 576) ; and we bave no rea- 
son to withdraw our remark in Weber Electric Co. v. National Cas & 
Electric Fixture Co., 212 Fed. 948, 129 C. C. A. 468, that Weber's 
"combination of interlocking parts is undoubtedly novel; there is 
nothing just like this in the prior art." 

If this is acknowledged, we consider the description of infringement 
given by plaintiiï's expert correct ; for there is nothing in the claims 
requiring Weber's slit to be transverse to the longitudinal axis. The 
requirement is that it should be "correspondingly located" ; that is, it 
should correspond to that with which it functions. In the Connecticut 
socket there exist slit, recess, and projection "adapted to automatically 
interlock with a snap action" ; they are not, to be sure, principals, they 
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are only accessories in the entire effort of fastening cap to sleeve, but 
that makes no différence in infringement. There is no such thing as a 
partial infringement. 

Thus we do not doubt that défendant has taken Weber's lock, tiirned 
it half around, and given it a subsidiary rôle ; it remains to consider 
whether the word "telescopically," or "telescopic," used in the claims, 
has so restricted a meaning as to enable this to be done with impunity. 

If lexicographers be consulted, every dictionary suggested covers the 
thought of one part fîtted within another, and by sliding or working, 
one against the other, producing prolongation or retraction. Oxford ; 
Century; Webster; Standard. The référence is always to the "spy- 
glass" of former days. That this instrument is best and usnally elon- 
gated by a rotational movement is common knowledge ; indeed, with- 
out it, no accLiracy of length can be obtained. If the language of 
mechanics be regarded, the word is, and long has been, applied to 
many Systems of concentric tubes, so that a "télescope screw" is a per- 
missible locution. 

Finally it is urged that in 256 Fed. 31, 167 C. C. A. 303, this court 
by pointing out that Weber's method of engagement was "by a straight 
thrust," declared (in efïect) that no System of locking cap and sleeve 
involving a rotational component coukl infringe. The remark we still 
think true, but the inference mistaken. Weber does lock cap to sleeve 
by a straight thrust, but a thrust may be as straight on the equator as 
along the pôle. 

When Weber's means are the only means of locking cap to sleeve, 
the phrase is true in a simple sensé, when they are relegated to the 
])lace of an adjunct, the opération is identical though not so apparent. 
That part of the defendant's socket utilizing Weber is so shaped that 
the thrust or power which does the final locking is along a circumfer- 
ence, but it is (first) straight — i. e., at right angles to the slit and the 
abrupt face of the projection — and (second) but a ])art of the move- 
ment of cap relative to sleeve, which in its totality is telescopic. 

Thèse reasons compel us to think the order appealed from right, and 
regretfuUy to difïer from the views regarding scope and interprétation 
of thèse claims expressed in the récent judgment of our sister court 
in the Third circuit respecting the Freeman device, 

Order affirmed, with costs. 



KXCELSIOR STKEL Ft;UNACr: CO. v. L. J. JII'KLLKR FURXACE CO. 

(Circuit Court of Apjx'îil.s, Si'veiitli ("ircuit. January 0, 1920.) 

Xo. 27:!:5. 

Patexts <@=5328 — Foii noT aib conduit n'ot inï-ju-voei). 

Tlie Sclieror ])atent, No. 1,085,.'!0;!, for a double wall hot air conduit, 
being for au imiiroveuieut of narrow scopc", held not iufringed. 

Appeal from the District Court of the United States for the Eastern 
District of Wisconsin. 

<g=3For other cases eee same topic & KEY-NUMBBR in ail Key-Numbered Dlgests fi Indexes 
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Suit in equity by the Excelsior Steel Furnace Company against the 
L,. J. Mueller Furnace Company. Decree for défendant, and com- 
plainant appeals. Affirmed. 

Benjamin T. Roodhouse, of Chicago, 111., for appellant. 
Arthur L. Marsell, for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, "Circuit Judge. The patent to Albert G. Scherer, No. 
1,085,303, under considération on this appeal, "relates to improve- 
ments in a double wall hot air conveyor or stack." The gênerai pur- 
pose and the means by Avhich the object was to be accomplished are 
thus described by patentée : 

"In sucli stack the two walls are kept soparate, so as to form an air space 
between the Inner wall, inside of which the liot air froin the furnace passes, 
and the outer wall, wliich contacts with portions of the building, * * * 
for the purpose of keeping the outside wall as cool as possible. Double wall 
stack requires spécial maoliin(>ry for its u!anufac:tnre, and for that reason It 
is made in the factory in Sections. * * * The objects of my présent inven- 
tion are, flrst, the provision or means in such double wall stack for securely 
locking the respective sections together, and, second, the improvement of the 
structure so that It is both stronger and sinipler to manufacture than hereto- 
fore." 

As double wall hot air conveyors were old, patentée acknowledged 
his contribution was but an improvement. Likewise, gênerai means 
for locking sections were old, and the improvement, at best, marked 
but a slight advance. It must be so considered. 

Claim 3 is the only one involved and reads : 

"3. A length of double wall hot air conduit, comprising an inner and an 
outer wall, at one end a spacer between the inner and outer walls, the inner 
surface of the inner wall having a channel of angular cross-sectlon, and a 
shoulder back of said channel ; at the other end, the outer vrall having/ formcd 
tJierein a shoulder and an anf/ular dépression to reocive respecUrely the outer 
and inner walls of an adjacent section, the said outer wall being further 
formed to enter the inner wall of said adjacent section, with a projection to 
enter the channel, in such inner wall." 

While appellee attacks the validity of the patent, both for want of 
invention and because of prior publication, as well as prior public 
use, it is unnecessary, in our view of the case, to consider any défense 
other than that of noninfringement. It is claimed by appellee that 
the alleged infringing structure does not possess the élément in the 
claim that is italicized. 

That this is a combination claim, and each élément, or its équivalent, 
must appear in the infringing structure, is, of course, not questioned. 
Our examination of the exhibits, the models, as well as the évidence 
which describes appellee's structure, convinces us at once that the 
élément referred to is missing in appellee's structure. 

Appellant seeks to read onto appellee's structure this necessary élé- 
ment by calling the so-called channel of angular cross-section on the 
inner surface of the inner wall 5, the "shoulder 8, 9, and an angular 
dépression 11, 12, to receive respectively the outer and inner walls of 
the adjacent section." In doing this, appellant fails to appreciate the 
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significance and the limitations of combination daims. In other 
words, he is asserting that a combination claim with five éléments is 
infringed by a combination product of four éléments, one of whicli 
does the work and therefore constitutes the mechanical équivalent of 
two separate éléments in the former combination. Of course, this 
contention must be rejected, and the case could well be disposed of 
without further discussion. 

But an added reason for distinguishing the two structures is ap- 
parent. Patentee's spécifications provide the outer wall with "a 
shoulder and an angular dépression to receive respectively the outer 
and inner walls of the adjacent section." The spécifications are sup- 
ported by the drawings. Referring to the drawing, patentée says: 

"Numéral 1 désignâtes the inner wall of a double wall hot air conduit, and 2 
the outer wall tliereof. Bu giving the wall 2 hetween the points 11 anA 12 
the angular directions, as elearly seen in Figs. 2 and 3, meuns are provided 
for directing the inner ivall of the adjacent section a against the projection 
13 so as to cause the projection to enter the dépression 5 and to maintain it 
in that position after the parts are assembled." 

Figures 2 and 3, herewith reproduced, well illustrate the structure 
patentée had in mind. 



^^.Z. 



ng-p<r ■} 



î^l 





588 2f>3 FEDKltAL KErOKTER 

In appellee's structure, the downwardly and inwardly sloping walls 
for guiding and forcing the inner walls inwardly into locking engage- 
ment with the outer walls of the outer section are absent. Nor can 
infringement appear in a combination with this élément lacking. Hav- 
ing specifically provided the means whereby the sections may be lock- 
ed, and sealed so to speak, appellant cannot eliminate the élément by 
which his sealing is accomplished. 

Without extending the discussion further, we adopt the language of 
the District Judge, who in disposing of the case said : 

"When, therefore, it appefirs tliat Scherer gave Tjoth of thèse éléments of 
hIs construction, not only an apparent, but a real, relation of indlspensabillty ; 
wlien, iu other words, he soiiRlit to briiig al)out, not only niere engagement, but 
an actual lo<:klng, of his section — lie cannot liave a scope to hls claims wliich 
will comprehend struetm-es from whieli one or the other élément is ellminated, 
aud, through such élimination, refur to the ordinary prior art structures, 
slrowing engagement by latching, but not positive locliing." 

The decree is affirmed. 



DAVIS V. WILLEX, 

In re WILLEY. 

(District Court, N. D. California, Second Division. February 3, 1920.) 

No. 10147. 

1. Bankruptcy ©=185 — Rionr of action of trusteb to avoid fraudulent 

TKANSFBB STATED. 

Banlîruptcy Act, § 70e (Conip. St. § 9054), providing that "the trustée 
may avoid any transfer by the bankrupt of liis property wliicli any crédi- 
ter of the bankrupt might hâve avoided, and may recover tlie property 
so transferred," merely vests tlie trustée witli tlie saine rights possessed 
by the creditor under tlie state law, and confers on him no additloual 
rights. 

2. Limitation of actions <&=5lOO(.'?) — Action by trustée to avoid fraudu- 

lent THAKSFBE BAREED BY LIMITATION. 

An action by tlie trustée to recover property transferred by banl^rupt in 
fraud of credStors held barred by the three-year limitation of Code Civ. 
Proc. Cal. § 338, where the creditor in whose right the action was brougbt 
obtained knowledge of the facts of the transaction, clearly iudicating 
fraud, more than tlirce years prior to the suit. 

3. Limitation of actions <S=>100(13) — Constuuctive notice of fraud. 

In actions based on fraud, where tlie rights of a party are dépendent 
on his diligence in discovering the fraud, knowledge of facts which sbould 
put a reasonable man ou Inquiry invests the suitor in Icgnl contemplation 
with full knowledge of ail that such inquiry would havc developed. 

At Law. Action by John C. Davis, trustée in bankruptcy by Charles 
F. Willey, against E. T. Willey. Judgment for défendant., 

J. C. Webster, of Sonora, and William H. Bryan, of San Francisco, 
for plaintiff. 
William E. Billings, of San Francisco, for défendant. 

^:35Fo!' other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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VAN FLEET, District Judge. [1] This is an action at law by a 
trustée in bankruptcy to recover a certain fund alleged to hâve been 
transferred by the bankrupt to his brother in fraud of the rights of 
bis creditors, It is admittedly prosecuted under the authority of sec- 
tion 70e of the Bankruptcy Act (Comp. St. § 9654), which provides 
that — 

"The trustée may avoid any traiisfor by the Ijankrupt of his i)ropei'ty which 
auy créditer of such hankrupt might hâve avoided, and niay recover tlie prop- 
erty so transferred, or its value, from the jierson to wliom it wus transferred," 
€te. 

It is well estabHshed that the effect of this section is to clothe the 
trustée with no new or additional right in the premises over that 
possessed hy a créditer, but simply puts him in the shoes of the latter, 
and subject to the same Hmitations and disabihties that would hâve 
beset the créditer in the prosecution of the action on his own behalf ; 
and the rights of the parties are to be determined, not by any provi- 
sion of the Bankruptcy Act, but by the apphcable principles of the 
common law, or the laws of the state in which the right of action may 
arise. In other words, the Bankruptcy Act merely permits the trus- 
tée to assert the rights which the creditor could assert but for the 
pendency of the bankruptcy proceedings, and if, for any reason aris- 
ing under the laws of the state, the action could not be maintained by 
the creditor, the same disahility will bar the trustée. Collier on Bank- 
ruptcy (lOth Ed.) 1042 (f) and (g) ; In re MuUen (D. C.) 101 Fed. 
413 ; Holhrook v. First International Trust Co., 220 Mass. 150, 107 N. 
E. 665; Manning v. Evans (D. C.) 156 Fed. 106. 

[2] The rights of the trustée being governed by thèse limitations, I 
am of opinion that the défense of the statute of limitations interposed 
by défendant must be sustained. That défense is based on section 
338 of the Code of Civil Procédure of this state, fixing the limitations 
of time within which actions must be commenced, subdivision 4 of 
which provides : 

"Within three ycars: * * * An action for relief on the ground of fraud 
«r mistake. The cause of action in such case not to be decmed to hâve accrued 
until the discovery, hy the aggrieved party, of the facts <H)nstitiiting the fraud 
or mistake." 

It appeared in évidence at the trial that in an action brought in the 
state court by the défendant hère against the sheriff to recover prop- 
erty seized by the latter in satisfaction of a judgment theretofore re- 
covered by McGinn, the creditor in whose right the présent action is 
sought to be maintained, against C. F. Willey, the bankrupt, whose 
■estate the trustée represents, and which was tried in March, 1914, 
if was disclosed by testimony given in the présence of McGinn and his 
counsel that pending that suit there had been a surreptitious, clandes- 
tine, and presumptively fraudulent transfer on the books of a local 
bank by the judgment debtor to his brother, this défendant, of a part 
of the same fund hère sought to be recovered. This disclosure was 
of a character and the circumstances such as to put any reasonable 
man upon inquiry at the time as to the fraud, and to clearly indicate 
that an investigation would then hâve exposed to McGinn and his at- 
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torney the entire transaction set forth in the complaint and involved 
in the présent action. But no such investigation was made, for what 
reason it does not appear, and this action was not commenced until 
more than four years after the creditor was thus made aware of the 
facts stated. 

[3] No principle is better settled in actions based upon fraud, and 
where the rights of a party are dépendent upon his dihgence in dis- 
covering the fraud, than that means of knowledge is knowledge itself ; 
that knowledge of facts which should put a reasonable man upon in- 
quiry invests the suitor in légal contemplation with full knowledge 
of ail that such inquiry would hâve developed. Wood v. Carpenter 
101 U. S. 135, 25 h. Ed. 807; Norris v. Haggin (C. C.) 28 Fed. 275 
Teall V. Schroder, 158 U. S. 172, 15 Sup. Ct. 768, 39 L. Ed. 938 
Archer v. Freeman, 124 Cal. 528, 57 Pac. 474; Bills v. Silver King 
Mining Co., 106 Cal. 9, 39 Pac. 43 ; Truett v. Onderdonk, 120 Cal. 
581, 53 Pac. 26; Burke v. Maguire, 154 Cal. 456, 98 Pac. 21. 

The facts dius disclosed to the knowledge of the creditor more than 
four years before the bringing of this action clearly brings him, and 
the trustée who represents him, within the terms of the statute, as 
barring the maintenance of the action. I hâve not overlooked the 
contentions of plaintifï as to the effect of section lld of the Bank- 
ruptcy Act (Comp. St. § 9595) ; but it is sufScient to say, without f ur- 
ther discussion, that I am wholly unable to sustain his view. 

This conclusion as to the bar of the statute renders it unnecessary 
to definitely consider the further défense of res judicata, although I 
am strongly inclined to the view that, if necessary, it would hâve to 
be sustained. 

Judgment will go in favor of défendant, dismissing the action, and 
for costs. 



THE NOËLLE. 

(District Court, E. D. Virginia. January 30, 1920.) 

No. 2609. 

SALVAGE <g=330 — AWAED OF ,f35,O0O for SALVING STKANDED STEAMSniP AT SEA. 

A wrecking company given a salvage award of .$35,000 for releasing of a 
steanislilp, worth, with cargo aud freight, .$1,62,5,000, stranded nine miles 
off Hatteras, a well-known dangerous locality, wliere the salving vessel, 
which was the only one available was worth $175,000, expendlture was 
$3,000, and prac+ieally two days' time elapsed between leavlng and re- 
tuming to port, and the service was promptly and efflciently rendered, 
and resulted in saving ship and cargo without injury. 

In Admiralty. Suit for salvage by the Merritt & Chapman Derrick 
& Wrecking Company against the steamship Noëlle. Decree for li- 
belant. 

Hughes, Little & Seawell, of Norfolk, Va., for libelant. 
Robert S. Erskine, of New York City, and Hughes, Vandeventer & 
Eggleston, of Norfolk, Va., for respondent. 

©=jFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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WADDILL, District Judge. On the early morning of the 18th of 
June, 1918, the Noëlle, a large ocean-going steamship, 3,293 tons net 
register laden with a cargo of 7,200 bags of sugar, bound on a voyage 
from Santiago, Cuba, to Queenstown, Ireland, via Hampton Roads, 
for bunker coal, ran aground in a dense fog on the outer Diamond 
Shoals, at a point some nine miles east of Cape Hatteras. As claimed 
by the libelant, she was f ast aground her entire length ; whereas the 
Noëlle contends she was aground neither forward nor aft, but only 
amidship. The Noëlle called for help through the station at Beaufort, 
N. C, to which the libelant responded. During the afternoon of the 
IBth, about 3 o'clock, the large wrecking tug Rescue left Norfolk for 
the scène of the stranding, a distance of about 150 miles, and reached 
the Noëlle about 6 o'clock on the morning of the 19th. The Rescue 
was thoroughly equipped as a wrecking vessel, with a full complé- 
ment of 22 men in her regular crew, and 10 additional as a salvage 
crew, and was worth approximately $175,000, and her expenditures 
in connection with the particular enterprise, including about $900 for 
the cost of dispatching the Relief, another vessel belonging to the li- 
belant, from New York to the stranding, approximately $3,000. The 
Noëlle and her cargo and freight money were worth approximately 
$1,625,000. 

The fog cleared away about 9:30 on the morning of the 18th, and 
the weather from that time on until the Noëlle was released about 2 :45 
p. m. on the next day at high tide, was good in ail respects, including 
wind and sea. The Rescue, upon reaching the stranded vessel, imme- 
diately proceeded to take soundings, with a view of approaching the 
latter ship in safety, which was done, and the wrecking master of the 
Rescue went on board the Noëlle about 8 a. m. Terms of the service 
to be performed were discussed, the libelant desiring a written con- 
tract upon one of the libelant company's forms, to which the master 
of the Noëlle objected, and urged that the Lloyds form of contract be 
used, to which the wrecking master objected, and insisted upon his 
own form of contract, which was adopted; the master of the Noëlle, 
however, inserting the words "No cure no pay" into the contract. 

This preliminary having been disposed of, the Rescue immediately 
proceeded to cast anchor, putting out its 9,000-pound anchor, and made 
fast to the Noëlle with a new 15-inch manila rope, 200 fathoms long, 
and thereupon with the aid of its officers and crew, and those of the 
Noëlle, the latter acting under the wrecking master's orders, together 
with the use of the ship's steam power and engines, proceeded to ef- 
fect the release of the vessel, starting to pull at 10:15 a. m., and con- 
tinued so to do until high tide, about a quarter to 3 in the evening, 
when the ship was released and pulled clear. Subsequently, during 
the same afternoon, the Noëlle proceeded on her voyage to Norfolk, 
under her own steam; no in jury having been sustained by her or 
her cargo, and without much loss of time caused by the stranding. 
The Rescue accompanied her some 35 miles, to about opposite Bodies 
Island, where they met the Relief, which had been sent from New 
York to aid in the salving of the Noëlle. 

Upon meeting the Relief, the Rescue went back to the scène of the 
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disaster, in order to get the rest o£ its anchor and cable equipment, 
which had not been practicable on account of the rough sea at the 
time of leaving with the Noëlle, and which it did the next day, arriv- 
ing at Norfolk on the morning of the third day. The Relief took 
no part in the enterprise, further than to corne down from New York 
to render assistance, and to accompany the Noëlle from Bodies Is- 
land to Hampton Roads. No other assistance was available, or re- 
sponded to the Noelle's call, save that on the first day a heavily laden 
steamer wired and offered assistance, which was declined, as she could 
not bave materially aided in the situation. 

The îact that the service rendered was a salvage service is apparent 
as well from the facts of the case as from the contract entered into be- 
tween the parties, which properly so recognized it. The amount that 
would be a proper award is solely the question at issue, and that should 
be determined in the light of the usual principles governing sal- 
vage awards, which, in this case, is not entirely free from difficulty. 
Some of the prominent éléments entering into awards are not prés- 
ent in this case, such as dangers arising from conditions under which 
the service was rendered, hazards from storm, the expenditures of 
large amounts, and such like incidents. Hère the service was ren- 
dered with great promptness. Only the libelant was at hand and re- 
sponded to the call, the work was performed with much expédition 
and intelligence, the success attained was perfect, and the most im- 
portant clément entering into the award was the especially dangerous 
place at which the grounding occurred, in the open sea, in the im- 
médiate vicinity of Cape Hatteras, known to the maritime world as the 
graveyard of the Atlantic. 

Taking into account ail the facts and circumstances of this case, 
in the light of the principles above mentioned, and the fact that the 
place of stranding is one, the dangers of which are so well known in 
the maritime world, that even slightly increased weather conditions 
might in ail probability bave resulted in a total loss of the vessel and 
her cargo, and giving the libelant the benefit of whatever the use of the 
words "No cure no pay" may entitle them to under the circumstances 
in which the service was performed, the court believes that $35,000 
is a proper award to make, and a decree so ascertaining will he en- 
tered on présentation. 
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RECH-MARBAKER CO. v. LEDEKER, CoUector of Internai Revenue. 

(District Court, E. D. Peniisylvania. Deceniber 31, 1010.) 

No. 008S. 

INTEBNAL revenue «S^^ll — PlKCISE TAX OX SALES OF AUTOMOBILE TRUCKS AS 
UXITS. 

The e.xcise tiix of .'! per cent, of tlie sciling vrUv of "automoliile tnicks 
* * * sold 1)\- the niamifactiirer, i}ro(lucer, or imjjorter," iraposed by 
Aet Oc-t. 3, JOITJ c. (i.'i, !j GOO (Comp. St. lOlS, Oonip. St. Anu. Supp. 1910, 
§ a300%a), held coUec-tible only on sales of automobile trueks as unlts. 

At Law. Action by the Rech-Marbaker Company against Ephraim 
Lederer, Collecter of Internai Revenue. Judgment for plaintifï. 

Grover C. Ladner, of Philadelphia, Pa., for plaintiff. 
Ernest Harvey, Asst. U. S. Atty., and Francis Fi.sher Kane, U. S. 
Atty., both of Philadelphia, Pa., for défendant. 

DICKINSÔN, District Judge. It is stipulated that plaintiff is en- 
titled to judgment unless the tax collected from the plaintiff was one 
imposed by the Revenue Act of 1917, tit. VI, § 600 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 6309%a). The tax imposed is an excise 
tax, to be paid by those who sell the tliings enumerated, and is measured 
by 3 per cent, of the price for which the thing is sold. The gênerai 
thought was to cover power trueks, along with automobiles and motor- 
cycles. The thought was expressed as simply as possible in the act 
by making the tax collectible "upon ail automobiles, automobile trueks, 
automobile wagons, and motorcycles, sold by the manufacturer, pro- 
ducer, or importer." When applied to the sale of automobiles or motor- 
cycles, the meaning of the act is entirely clear, and the act was doubtless 
f ramed with the common mode of sale transactions of this kind in the 
mind of the draftsman. The thought, however, is not clear in respect 
to automobile trueks, because there are none which are "sold by manu- 
facturers, producers, or importers," and in conséquence no transactions 
to which the taxing clauses or measuring clauses of the law can apply. 
This is because automobile trueks are never dealt in or sold by any 
"manufacturer, producer, or importer" as units, nor are the parts ever 
assembled or dealt in as units. There is no such thing as a standard 
type of truck with which this case concerns itself. When the prospec- 
tive user wants one, he buys a châssis and sends it, together with the 
kind of a body he wants, to some one to hâve the body put on, or he 
sends the châssis to hâve a body put on it. It is then returned to him 
as an automobile truck, but there has been no truck sold. There has 
been the sale of a châssis, or the sale of a body, or separate sales of 
each, but no sale of a truck, unless one or the other can be said to be 
a truck. 

The Executive Department has donc the best which could be done 
with such a diffîcult situation, by dealing with the subject of each 
sale as a taxable unit, crediting the last with the tax paid on the previous 
sales of the parts. Congress has dealt with it by changing the law, so 

<g::3For oHier cases see same topic & KBY-NUMBEK in ail Key-Numbeved Digests & Indexes 
263 F.— .-ÎS 



594 263 FEDERAL REPORTER 

as to make it apply to such sale transactions as take place. The execu- 
tive action taken necessarily involved a construction given to the law, 
and we are asked to give it the same construction. This executive con- 
struction, however, although informative and helpful, is controlling 
only to the extent to which it is persuasive. The action taken by Con- 
gress may mean either that the first act did not tax what the second act 
taxes, or that it re-enacts the same law, with its phraseology changed 
to make the old meaning clearer. A judicial construction must be given 
to the law. The words "producer, manufacturer, or importer" neces- 
sarily imply one transaction. How, then, can we hâve several, as we do 
hâve under this executive construction? It is true that by the allow- 
ances made the sum of the taxes collècted is limited to the one; but 
the fact is there are a number of taxes levied, so graded that in their 
aggregate they equal the tax measured by the sale of one automobile 
truck. 

The question for décision is one of such character as that it must be 
disposed of in a more or less summary way, or it leads into an almost 
endless discussion. We dispose of it by the ruling that the act of 1917 
imposes no tax except the one measured by a sale of an automobile 
truck. 

Counsel hâve leave to enter judgment in favor of plaintifï for the 
tax, with costs. 



THE NICIÎOI.AS EX ALBEMAELE. 
THE GARD B. REYNOLDS. 
(District Court, E. D. Virginia. January 30, 1920.) 
No. 2465. 

TOWAGE «©=53 — TtJG not LIABLB for DELAY in VIEW OF FAILUBE OF STEAMER 
TO REPAIB EUDDER. 

A tug, wliich, in addition to two barges, coutracted to tow a Steamer, 
having no rudder, tlirougli Driimmond Canal, to Norfolk, held not liable to 
tlie steamer for delay in making tlie trip, when the steamer's owner knew 
the œnditions and promised to snpply a teniporary rudder, but did not, 
and the delay was in part caused by lack of it. 

In Admiralty. Suit by Gerassimo Lykiardopulo, owner of the 
steamer Nicholas ex Albemarle, against the tug Gard B. Reynolds and 
others, to recover damages for breach of towing contract. Decree for 
respondents. 

Libel to recover damages for breach of towing contract. 

Baird & White, of Norfolk, Va., for libelant. 

Hugh W. Davis and Hughes, Vandeventer & Eggleston, ail of Nor- 
folk, Va., for respondents. 

WADDILL, District Judge. The libel in this case was filed to re- 
cover damages sustained by reason of loss of time taken to tow the 
steamer Albemarle from Elizabelh City, N. C, to Norfolk, Va., 

.iS=>For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



THE NICHOLAS EX ALBEMARLE 595 

(263 F.) 

through the Lake Drummond Canal ; the spécifie complaint being that 
the delay in question resulted in the loss of 9 days' time in the Albe- 
marle's being placed on the ways of the shipyard on reaching Nor- 
folk, where repairs were to he made to her, for which arrangements 
had been definitely made. 

The libelant insists that the trip shotild bave been made in 24 hours, 
which would hâve enabled him to reach Norfolk in time to fulfiU the 
engagement with the shipyard, and thus avoid the loss of time that 
ensued, in conséquence of losing her turn to go on the ways. Twen- 
ty-four hours is about the usual time to make the trip in question, un- 
der ordinary conditions; but in this instance 5 full days, of 24 hours 
each, and 6 hours additional, were actually consumed. 

The Albemarle was without a rudder, and entered upon the voyage 
in tow of the respondent's tug Reynolds, with two heavily laden barges, 
and was made the rear vessel in the tow. The master and owner of 
the Albemarle was présent and in charge of the vessel, and both he 
and the master of the tug knew she was without a rudder, though the 
master of the steamer agreed to provide a temporary or improvised 
one, which he failed to do, and he also knew that bis vessel was to be 
the rear one in the tow. He also made known his désire to reach Nor- 
folk within 24 hours, in order to go upon the railway, and was in- 
formed by the tug's master that in the circumstances no assurance 
could be given as to the time when the tow would be able to reach it& 
destination; and he likewise knew that the Reynolds was being oper- 
ated with a single crew, running only in the daytime, and tied up at 
night. 

The case really turns upon whether there was any undue delay in 
making the trip. Undoubtedly the time taken was most unusual, ex- 
tending from Saturday moming, at 11 o'clock, until Thursday night,. 
at 6 o'clock, and the loss occasioned would usually be apportioned be- 
tween the parties, and not fall entirely upon one. But in the view 
taken by the court, after a full considération of the évidence, the tug 
exercised the diligence reasonably to be required under the circum- 
stances, and the delay was due either to the running aground of 
the Albemarle at différent places coming through the canal, or in the 
Southern branch of the Elizabeth river, caused by her failure to bave 
a rudder to aid in steering her, and the inability of the tug to take her 
through the draw in the Southern branch of the Elizabeth river save 
at flood tide, likewise caused by her failure to bave a rudder. 

Tug owners are only required to exercise reasonable skill, care, and 
diligence in the management of tows, and should only attempt to han- 
dle such loads as they are reasonably equipped to haul, and ordinarily 
are responsible for the make-up of the tow. In this case the Albe- 
marle's owner was cognizant of ail the facts concerning the proposed 
towage. He knew that the barges had been contracted to be carried, 
and were already in the tow. He saw and had the chance of observ- 
ing the size of the tug, and knew of the rudderless condition of his 
own vessel, and agreed to bave her placed at the rear end of the tow. 
Therefore the tug should not be held responsible for delays of the 



596 263 FEDERAL REPORTER 

character involved, unless it was plainly guilty of some négligence in 
respect thereto, which the court cannot say existed in this case. 

Upon the whole case, the court's judgment is that the libelant can- 
not recover, and the libel should be dismissed. 



THIO ELIZABEÏH DANTZI.ER. 
(District Court, E. D. Mrgliilii. Junuary 30, 1920.) 

SlIIPPING ©=125 VeSREL IIEI.D LIAlîLE FOB XEGI.IGENT INJURY TO CARGO, 

WIIEBE DEVIATION OCCURRED. 

A schooner on a voyiiRe from New York to Cbarlestoii, witli cargo of 
garbuge tankage, a coniliustiblo substance, whicli, because of a broken 
eomiiass and injured seaman, devlated and entered Hampton Roads, where, 
with. knowledge of the owners, she reniaincd for more thau six weeks, 
wheu flre occurred in the cargo from spontaneous combustion, held liable 
to the cargo owuer for its loss. 

In Admiralty. Suit by G. T. Taylor's Marine Railway Corporation 
against the schooner Ehzabeth Dantzler. On pétition of Peters, White 
& Co., cargo owners. Décision on pleadings. 

J. Westmore Willcox, of Norfolk, Va., for cargo owners. 
Baird & White, of Norfolk, Va., for United States Fidelity & 
Guaranty Co. 

George M. Dillard, of Norfolk, Va., for petitioner Bell. 
Loyall & Taylor, of Norfolk, Va., for The Ehzabeth Dantzler. 

WADDILL, District Judge. Considering the questions arising up- 
on the libel and pétition of Peters, White & Co., filed in this proceed- 
ing, and the pétition of the United States Fidelity & Guaranty Com- 
pany, of Baltimore, also filed herein, the court's conclusion is: 

First. That the said Peters, White & Co., the cargo owners, are 
entitled, as between the cargo and the schooner, to recover for the 
loss sustained by reason of damage to the cargo, set forth in the pé- 
tition. The schooner was clearly not seaworthy, within the spirit and 
meaning of section 3 of the Harter Act of February 13, 1893 (U. S. 
Comp. St. § 8031). This condition of the ship seems not to hâve 
entered into the loss sustained in this case. The vessel, however, un- 
der the Act of Mardi 3, 1851, Rev. St. § 4282 (Comp. St. § 8020), 
as f ollows : 

"Sec. 4282. ♦ * * No owner of any vessel shall be liable to answer for 
or make go<xi to any person any loss or damage whlcti may happen to any 
merchandise whatsoever, which shall be shipped, taken in, or put on board 
any such vessel, by reason or by nieans of any flre happening to or on board 
the vessel, unless such flre is caused by the design or neglect of such owner" 

— should be held liable under the facts and circumstances of this case, 
as the fire from which the cargo was damaged was caused by the neg- 
lect of the owner. The ship left the harbor of New York on or about 
the 19th day of August, 1918, en route for Charleston, S. C, 
with a cargo of garbage tankage, manifestly a combustible substance, 
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though not an unusual article of commerce. The trip should ordi- 
narily hâve taken about 10 days. Instead of proceeding direct to its 
destination, it deviated from its course, and carne into Hampton Roads, 
where it remained until the Ist of November, 1918; the reason for the 
déviation being alleged to be the fact that the ship's compass was 
broken, and needed repairs, and further that one of the seamen of 
the vessel was seriously injured while at sea, and had to be brought 
into Hampton Roads to secure médical attention, and while lying in 
the roads the captain of the vessel was taken seriously ill, and later 
died in the city of Norfolk. 

The ship's owners were fully advised of the ship's déviation, and 
the master's illness and death, and it was inexcusable in them, having 
regard to the character of the cargo, not to hâve made provision for 
the vessel to proceed to her destination ; and for the fîre caused by 
spontaneous combustion, which broke out on the 31st of October, 1918, 
in the harbor of Norfolk, after the vessel had been lying there some 
6 weeks, they should be held liable. The dangers arising in the 
transportation of combustible material are greatly enhanced by the 
prolongation of the voyage, as illustrated in this case. The vessel 
should hâve reached her destination and discharged her cargo within 
one-third of the time that expired before the fîre broke out. More- 
over, the testimony shows that the cargo was not safeguarded by the 
opening of hatches, which might bave prevented or delayed the 
fire before it assumed dangerous proportions. 

Second. As between the cargo owners aforesaid and the United 
States Fidelity & Guaranty Company, the latter is not entitled to 
priority, in payment of the claim set up in its said pétition. 

Third. That it is not necessary at the presenr time to pass upon 
the questions arising upon the pétition of W. T. Bell, and action on 
that branch of the case will be postponed for the time being. 



MARYLAXD DISTILIJNG CO. OF BALTIMORE CITY v. MILES, Internai 

Revenue CoUector. 

(District Court, D. Maryland. November 1!), 1910.) 

iNTOXICATrNC. I.IQUOKS ©=>17 — C0NST1«J(TI0:< OF WAR PKOniBITIO.N ACT AS CON- 
TINTJING TILL RATIFICATION OF l'EACE TREATY DOES NOT MAKE IT INVALID. 

The construction of tlie War Time l'roliibition Act (Couip. St. Ann. 
Supp. 1919, §§ '!115ii/i2f-3115iVi2h), to Rive efi'ect to tlie provision tliat 
it shall continue for the Utiration of the war, dops not make it invalid 
and unconstltutional, though l)ecause of faihu-e to ratify the treaty of 
peace the war was not terminated nntil lonp; after the emergency to meet 
which the act was pas.sed had terminated hy demohilization of the aniiy. 

In Equity. Suit by the Maryland Distilling Company of Baltimore 
City against Joshua W. Miles, as Internai Revenue Collector. On 
motion to dismiss the bill. Motion granted, and bill dismissed. 

William L. Marbury, William L. Rawls, Albert J- Fleischmann, and 
Samuel J. Fisher, ail of Baltimore, Md., for plaintifif. 

Samuel K. Dennis, U. S. Atty., of Baltimore, Md., for défendant. 
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ROSE, District Judge. Counsel for the plaintiff has with great 
ability and learning pressed the contention that the War Time Pro- 
hibition Act was unconstitutional unless it receives a construction by 
which it has now ceased to be in force. He says tliat, however un- 
limited the war power may be, it cannot extend, either in scope or in 
time, beyond the existence of an exigency which rationally can be 
thought to require its exercise. He argues that, with our army prac- 
tically demobilized, it can be no longer necessary in any one's mind 
to enforce such législation. He points out that the act by its terms 
may last until the conclusion of the présent war, and thereafter until 
the termination of demobilization, the date of which shall be determin- 
ed and declared by the Président of the United States, and insists 
that, if the act be construed in such a manner that it will be effective 
after demobilization has been completed, it will hâve been unconsti- 
tutional in the first instance, as attempting to do what Congress in 
the exercise of the war power has no right to require done. 

The answer seems to me obvious. When Congress enacted the légis- 
lation in question it was necessary, or certainly highly expédient, that 
there should be prescribed a definite time at which it should cease. Con- 
gress owed that duty to the public and to the persons to be affected by 
the act. The law ought not to mean one thing according to the view a 
judge in Rhode Island might take of the degree to which the war had 
ended, and another in Maryland hecause a judge there looked at that 
question from a somewhat différent angle. Congress was called on to 
fix a date for the ending of the act, and if it selected a date which a 
rational man might naturally choose as that upon which the exigency 
for which the enactment was passed had ceased, I do not think the 
courts can interfère. 

If anybody is called on to pass war législation and wants to put a lira- 
it to it, is not the most natural limit the duration of the war? And that 
is the limit which Congress fixed. But it was possible that the ratifi- 
cation of the peace treaty might be exchanged before demobilization 
was completed, and then the exigency requiring the enactment in the 
judgment of Congress would still exist; therefore the alternative 
provision. It is quite clear, however, that Congress did not intend 
that the act should become inoperative before the conclusion of the 
war. 

It follows that the motion of the collector to dismiss the bill must 
be granted. 
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IIANXAII & HOGG v. CliYNE, Dist. Atty., et al. 

(District Court, N. D. Illinois, E. D. November 17, 1919.) 

No. 1338. 

1. United States <@=5l25 — Actions against United States officer or agent 

AN action against United States. 

As the governuient cannot aet, save tlirougli its duly constituted offlcers 
and agents, a suit to enjoin an officer or agent from enforeing a fédéral 
statuts is clearly a suit against the United States; but officers or agents 
purportiug to act under an unconstitutional law go beyond their lawful 
functions, and a suit to enjoin them from actingmider an unconstitutional 
law is not treated as one against tlie United States. 

2. Intoxicating liqtioes <S:^G — Exclusive police poweb of states to eeq- 

ULATE sale and DISPOSITION. 

Aside from the distinctive war powers of Oongress, the states under 
Oonst. Amend. 10, Ix'fore the Eighteenth Amendment beeame effective, 
had exclusive police power to regulate the sale of intoxicating liquors, 
etc., witliin their borders. 

3. Wab <2=>2 — Broad constkuction of section giving Congeess général 

power to carry into effect powers specifically given. 

Const. art. 1, § 8, after providing tliat Congress shall hâve power to 
déclare war, raise and supiwrt armies, etc., provides in clause 18, tliat it 
shall hâve power to make ail laws necessary and proper to earry into 
exécution the foregoing powers. Held, that the latter clause should be 
liberally construed to meet every emergency related to the cari-ying on of 
war ; the test being whether what was done by Congi'ess was in the inter- 
est of the gênerai welfare of the country. 

4. Intoxicating liquors (S=32%, New, vol. 8A Key-No. Séries— Congress has 

POWER TO DECLARE WAR-TIME PROHIBITION. 

The War Prohibition Act of November 21, 1918, is a valid exercise of 
the war powers of Congress. 

5. CONSTITUTIONAL LAW <@=370(3) WlSDOM OF LEGISLATION NOT JUDICIAL 

QUESTION. 

The wisdom of statutes Is a question exclusively for the Législature, 
and the courts cannot substitute their judgment for that of the législative 
department. 
8. Intoxicating liquors <®=5l32 — War Prohibition Act effective dbspite 

CONTENTION THAT EMEBCiENCY HAD PASSED. 

The War Prohibition Act of November 21, 1918, providing that after 
June 30, 1919, until the conclusion of the présent war, and thereafter 
until terniination of demobilization, it shall be unlawful to sell any dis- 
tilled spirits, etc., together with provisions for its enforcement found in 
the National Prohibition Act of October 28, 1919, cannot be deemed to 
hâve expired by limitation toward the close of the year 1919, because 
active hostilities had long slnce ceased and the armed forces had been 
practically demobilized, for it is obvious that, as Congress passed the act 
after the Armistice had been signed, it intended it to be effective during 
tlie period of readjustment which would necessarily follow the end of 
active hostilities. 
7. Eminent domain <S=î2(1) — Prohibition as to liquor not taking of peop- 
eety without compensation. 

War Prohibition Act Nov. 21, 1918, together with provisions for its en- 
forcement found in National Prohibition Act Oct. 28, 1919, though they 
destroy the value of whisky and other intoxicating liquors, which un- 
doubtedly are property, are not subject to attack under Const. Amend. 5, 
on the ground that they deprived the owners of intoxicating liquors of 
their property without just compensation, for sucli statutes are an exer- 
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cise of fhe police power, and eMTy citizen holds his property subject to 
the exercise of sucli power. 

S. INTOXICATINO LIQUORS ®=>13 WAR-TIME PROHIBITION NOT RENDEKED IS- 

VALID BY ADOPTION OF PliOIIIBITOBY AME-NDMENT. 

ïlie ratification of tlie Prohlbitory Amendmeut (Const. Aniend. 18), 
wlilch Rave a i)ei'i()d of ono year from the date of ratification, did not 
render ineffec-tual the AVar Proinl)ition Act, which became effective .Tune 
'■'•0. 1919. pBaetieall.\' six niontlis liefore the Prohibitory Amendiuent becauie 
effective, on the theoi-y tliat ijersons engageai in li(iuor tratfic were en- 
titled to one year in vvhicli to \vind up thoir business, for tlie Prohibitoi'y 
Aiiieudnient, when it beeanie a part of the Constitution, in no way iu- 
fringed on the war powers alread.v conferred on Congress. 

9. CONSTITUTIONAL LAW ©=48 — STATUTES MUST BE ASSTJ51ED TO BE RESULT OF 

Wl.SE POI.ICY. 

The courts niust assiune tliat statutory enactments, .such as War Pro- 
hibition Act Xov. 21, 1918, are wlse. 

10. IN.JUNCTI0N <S=1.'!7(1) EnFORCE.ME.NT OB' WAR-TIME PROHIBITION WIIX NOT 

BE STAYED KY PUELIMINARY IN.IUXCTIOM. 

Enforcenieut of War l'rohibition A<'t Xov. 21, 1918, and the provisions 
of National Prohibition Act Oct. 28, 1919, for itss enforcement, will not: 
be temi>orarlly eujoined pending au api)eal by partie.s defeateil in a suit to 
enjoin enforcement of the acts, for lrreparai)le injury iniglit lie worked if 
the acts should ultiniately be lield vnlld, and liquor dealers be given a 
period in whleh to dispense of tiieir stocks to the public. 

In Equity. Bill by Hannah & Hogg against Charles F. Clyne, Dis- 
trict Attorney for the Northern District of Illinois, and Julitis F. 
Smietanka, Collecter of Internai Revenue for the First Collection Dis- 
trict of Illinois. On motion for preliminary injunction and counter 
motion to dismiss the bill. Motion for preliminary injunction denied, 
and motion to dismiss bill granted. 

After allégations suffieient to conter juvisdiction upon this court, tlie bill 
charges: 

Tliat on November 21, 1918, thea-e was enactod by Congress and approved by 
tbe Président of the Tnlted States tlie so-calleil War l'rohlbitioii Act (cliapter 
212, 40 Stat. 1040, 1047), containlng the following provisions: 

"That after June 30, 1919, until the conclusion of the présent war and tliere- 
after until the teriuination of démobilisation, the date of which sliall be deter- 
mined and proclaimed by the Président of the United States, for the purpose 
of conserviiig the inan power of the nation, and to increase ettlciency in the 
production of anus, munitions, shiiis, food, and clothing for the arniy and 
iia.vy, it shall be unlawful to sell for beverage puiposes any distillée! .spirits, 
and during said tiine no distilled spirits held in bond shall be reinoved there- 
from for lieverage purposes except for export." And furtlier that: "Any 
l>erson who violâtes any of the foregoing provisions [whicii ineludes the provi- 
sion hereinabove set forth] sliall be punished by iniprisonment not exceeding 
one year, or by fine not exceeding $1,000, or by both such impxisonment and 
fine." 

That the National Prohibition Act was passed by botli liouses of Congress, 
and on Oetober 19, 1919, presented to the Président of the United States ; that 
on Oetober 27, 1919, it was returned to Congress by the Président with his 
objections and veto; aud that afterwards, and on Oetober 28, 1919, the bill 
was passed over tbe Président'» veto by the necessary two-tliirds vote of eadi 
liouse. 

That title 1 of the National l'rohibition Act (Act Oct. 28, 1919, c. 8.5, §§ 2-5) 
provides, among otlier things: 

"The Cominissioner of Internai Revenue, his assistants, agents, and in- 
spectora, shall investigate and report violations of the War Prohibition Act 
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to tlie TJnited States attorney for tlie district in vvhieh committed, wlio shall 
be eharged witli the dnty of prosectiting, sulijcct to tlie direction of tlie Attor- 
ney General, tlie ofïenders as in tlie case of other offenses against laws of 
the L'nited States." 

"The ('omnii.^sioner of Internai Revenue, his assistants, asrents, and inspec- 
tors, and ail odior ofiicers of the t'nited States whose dnty it is to enforce 
criminal laws, shall hâve ail the power for tlie enforcenient of the War Pro- 
hibition Act or any provisions tliereof wliicli is conferred by law for tlie eii- 
forceinent of existing laws relating to tlie manufacture or sale of intoxicating 
liquors nnder the laws of tlie TJnited States." 

"Any room, house, building, hoat, vehicle, structure, or place of any kind 
wdiere intoxicating li(juor is sold, nianufactured, l^eyit for sale, or bartered in 
violation of the War rrohibition Act, and ail intoxicating liiinor and ail in'op- 
erty kept and used in niaintaining such a place, is lierchy declared to lie a 
public and conimon nuisance, and any person who niaintains or assists in 
maintaiiiing sucli public and coniinon nuisance shall be guilty of a niisdeuioan- 
or, and upon conviction tliereof shall be fined not less than $100 nor niorc than 
$1,000, or be Imprisoned for not less tliau thirty days or more than one year, 
or both." 

"The United States attorney for the district where such nuisance as is de- 
fined in this act exists, or any offlcer designated hy hiin or tbe Attorney General 
of the United States, niay iirosecute a suit in e(iuity in the naine of the United 
States to abate and en.ioln the sanie." 

The bill further charged: 

Tliat the T'nited States on April 6, 1017, declared "that a state of war 
exists between the Ini]>erial German Government and the governnient of tlie 
people of the T'nited States." That the war contimied with actual combat 
until Xovember 11, lOlS, when an arniisrico was oflicially declared and estali- 
lislied. That the TJnited States throiigh its varions depnrtnients, since the 
date of the Armistice, bas conipletcly suspended and ahandoned ail its war- 
tiine activitios in the production of arms, munitions, sliips, food, and clothing 
for the arniy and navy, and also lias disposed of in excess of $2,000,000,000 in 
value of stor(>s accumulated for the successful prosecuti()n of tlie war. 

That on July 14, 1019, tlie War Trade Hoard Section of the Department of 
State oflicially announced the resuniption of trade ^^•ith (iermany. That the 
Fédéral lieserve P.oard simultaneously oflicially announced the resuniption of 
exchange with Germauy. That on the same day the War Trade Board Section 
further oflicially announced that ail commodities had been remo^•ed froni the 
export conservation list. That tliere are now no restrictions upon trade lie- 
tween the United States and those countries with wliicli it and tlie Allied 
Governments had been at wsir. That ail censorship of postal, télégraphie, and 
wireless communication between the TJnited States and those countries was 
removed on June 21, 1!)19. That deniobilization of the armed forces of the 
United States lias been ternnnated. 

That on November 11, 11)18, the Président of the T'nited States, in address- 
Ing a .loint meeting of the two bouses of Gongress, after suminarlziiig tho 
ternis of the armistice, said: "The war thus conies to an end; for, havlng 
acceiited thèse tenus of armistice, it \vill be impossible for the German com- 
mand to reiiew it. * * * We know, too, that tbe ob.ject of the war is at- 
tained, the object npon which ail free iiien had set their hearts, and attained 
with a sw(vi>ing comiileteness which even now we do not realize." 

That on Seplember .'ÎO, 1!)19, the War Department oflicially announced that 
"in gênerai the accident of war and the progress of deniobilization are at an 
end," that the army and navy were below their peace tirae strength, and that 
recruits were being sotiglit for both. 

That the message of the I^resident of the United States vetoing the Xatioual 
Prohibition Act, among other tliiiigs, stated: "It lias to do with the enforce- 
ment of an act wbuh was passed hy reason of tbe emergencies of war and 
whose ob,iects bave been satislied in the den)ol}ili7.ation of tlie army and navy, 
and whose rerieal I bave already sought at the hauds of Congress. Where the 
purposes of particular législation arising ont of war emergency hâve been 
satisfied, sonnd public policy makes clear the reason and necessity for repeal." 
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That on July 10, 1919, the Président oî the United States submitted to the 
Senate tlie Treaty of Peace with Germany, whicla lie tiad theretofore, in co- 
opération with the représentatives of the Allled nations, negotiated at Paris, 
France, and that treaty Is now under considération. 

That on Decernber 3, 1917, Congress adopted and submitted to the Légis- 
latures of the several states a joint resolution proposing the adoption of an 
ainendment to the Constitution of the United States, known as the Proliibition 
Amendment, and whlch ameudment prohibits the manufacture, sale, or trans- 
portation wlthin, or the importation into or the exportation from the United 
States and ail territory subject to its jurisdiction of intoxicating liquors for 
beverage purposes, one year after its date of ratification by the states. That 
on January 29, 1919, an officiai proclamation was made by the acting Secretary 
of State to the efCect that the amendment had been adopted. 

That the plalntlff does an annual business of over $2,000,000, and has been 
engaged in distllling, manufacturing, storing, distributing, buying, and selling 
whisky, alcoliol, and other distilled spirits for beverage purposes. That it lias 
complled with ail of the laws of the United States, and ail of the internai rev- 
enue régulations made under or pursuant thereto, and has always duly paid 
the spécial tax or lieense fee required by law to bo paid by it as a rectifier 
of and a Wholesale and retail dealer in intoxicating liquors. 

That the défendants hâve publicly threatened to enforce the provisions of 
the War and National Prohibition Acts, and to bring numerous criminal prose- 
entions, as well as civil suits to enforce the same, aud bave notifled tiie 
plaintiff that, if it sells or attempts to sell any of its floor stock, the property 
so sold and purchased wlU be confiscated, and that the défendants would en- 
force against the plaintiff, its officers, salesmen, and agents, the varions pains 
and penalties specified in the law. 

PlaintifC asks that the court by its decree déclare unconstitutional both the 
AVar Prohibition Act and title 1 of the National Prohibition Act, and grant a 
temporary injunction or otlier appropriate relief, to the end that the plaintiff 
may be immediately restored to the use and benefit und the right of sale in 
the United States for beverage purposes of its 6,261.13 gallons of floor stock 
whisky, pending final hearing. It also prays for gênerai relief. 

Mayer, Meyer, Austrian & Platt, of Chicago, 111. (Levy Mayer, of 
Chicago, 111., of counsel), for plaintifï. 

Charles F. Clyne, U. S. Dist. Atty., and Frederick Dickinson, Asst. 
U. S. Dist. Atty., both of Chicago, 111., for défendants. 

Before CARPENTER and FITZHENRY, District Judges. 

CARFENTER, District Jtidge (after stating the facts as above). 
Défendants object to the form of action on three grounds: First, 
the suit is in effect one against the United States, and the United 
States has not given its consent to be sued; second, a court of equity 
cannot entertain jurisdiction to enjoin the enforcement of a criminal 
statute; third, a court of equity cannot restrain the United States at- 
torney from performing his statutory duty. Défendants also move to 
dismiss for want of equity. 

[1] A govemment cannot act, save through its duly constituted of- 
ficers and agents, and a suit, therefore, against an officer or agent of 
the government specially charged by law with the enforcement of the 
fédéral statutes, clearly is a suit against the United States. Harkra- 
der V. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 L.Ed. 399. The 
relief sought is to prevent action on the part of the United States, and 
if granted binds the United States as effectively as if it were named 
as a défendant. 
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There is, however, a well-defîned exception with référence to suits 
against government officers. Wherever Ihose officers purport to act 
under an unconstitutional law, or, acting under a constitutional law, 
go beyond the scope of their power, and irréparable injury will resuit 
to the plaintiff if the injunction does not issue, such officers may be 
enjoined. Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 h. Ed. 
714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764. 

[2] This brings us to the question whether the War Prohibition Act 
and the National Prohibition Act are a constitutional exercise of the 
législative powers of Congress. The Tenth Amendment of the Con- 
stitution provides : 

"ïhe ix)\vers not delegatc^l to the United States by the Constitution, nor 
prohibited by It to the States, are reserved to tlie states respectively, or to the 
people." 

The régulation of the sale of intoxicating liquors within a state 
is the exercise of police power, and is within the exclusive dominion 
of the State. 

"The gênerai police power is reserved to the states. The power to protect 
the public liealth and the publie safety, to préserve good order and the public 
morals, to protect the lives and property of their citizeus ; the power to govern 
nien and thlng.s within the limits of their dominions by any législation ap- 
propriate to that end, and which does not encroach upon the rights guaranteed 
by the national Constitution nor come in conflict with the acts of Congress 
passed in pursuance of that instrument — is a power originally and always be- 
longing to the states, not surrendered by thera to the gênerai government, nor 
directly restrained by the Constitution of the United States." 9 Encyclopedia 
of U. S. Suprême Court Keports, 473. 

I hâve been unable to find, and there bas not been fumished to me 
by counsel, any case holding to the contrary. 

In times of peace Congress has no police power of any kind, at any 
time, anywhere, except over territory which is peculiarly within its 
jurisdiction, such as the District of Columbia, Alaska, army posts, 
and other places used solely for governmental purposes. Generally, 
as a proposition of law, Congress had no power to regulate the selling 
of intoxicating liquors, much less to restrict or prohibit their dispo- 
sition within the confines of the several states. In Hammer, United 
States Attorney, v. Dagenhart, 247 U. S. 251, 38 Sup. Ct. 529, 62 
L. Ed. 1101, Ann. Cas. 1918E, 724 (dccided June 3, 1918), there came 
before the Suprême Court of the United States an act of Congress 
prohibiting transportation in Interstate commerce of goods made at 
a factory in which children under 14 had been permitted to work, or 
where those between 14 and 16 years of âge had worked more than 8 
hours in any one day. The bill was filed against the district attorney 
to enjoin him from en forcing the law, which for the first ofïense fixed 
a fine of not more than $200, and for subséquent offenses of not less 
than $100 nor more than $1,000, or by imprisonment for not less than 
3 months, or both. The court held the act unconstitutional, and sus- 
tained the injunction, which enjoined the United States attorney from 
en forcing it, saying : 
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"The power of the states to resulate tlieir purely internai fiffairs by snck 
laws as seein wlse to the local amUority is inhérent and lias never been sur- 
rendered to the gênerai govemment." 

[3, 4] It would be but a waste of time to cite further authority on 
this point. The Constitution (article 1, § 8) provides as foUows; 

Clause 1: "Congress shall hâve ix)wer:" 

Clause 11: "To déclare war." 

Clause 12: "To raise and support arniies." 

Clause 13: "To provide and nialntaln a navy." 

Clause 14: "To make rules for tlie governnieiit and régulation of the land 
and naval forces." 

Clause 18: "To uiake ail laws whicli sliall be necessary and proper for car- 
rying into exécution the foregoing powers, and ail other powers vested by this 
Constitution in the governmeiit of the United States, or in any department or 
officer thereof." 

Congress was empowered, under section 8, to enact any law which 
it deemed necessai-y or pnoper to insure a successful termination of 
the war with Germany and its allies. Under that power acts were 
passed regulating the conduct of civilian individuals within military 
zones ; disorderly houses and the sale of liquor were prohibited with- 
in those zones ; the Sélective Draf t Law was passed ; the taking over 
and control of the transportation Systems and telegraph Unes ; the 
régulation of fuel and the necessities of life. In other words, the grant 
to Congress of the power to raise and support annies, considered in 
conjunction with the power to déclare war, to make rules for the gov- 
ernment and régulation of the land and naval forces, and to make ail 
laws necessary and proper for the exécution of the granted powers 
was commensurate with the emergency, and conferred upon Congress 
the right to do many things which in times of peace it could not hâve 
donc. McKinley v. United States, 249 U. S. 397, 39 Sup. Ct. 324, 
63 U. Ed. 668. 

A reading of the authorities and the history of the Constitution 
must lead one to the conclusion that Congress had the power, in time 
of war, to enact législation which could check or curb, or limit or re- 
strict, or prevent altogether, the sale of iiUoxicating liquors, and that 
in time of peace Congress had and has no such power. 

The power — -the incidental povi'er it may be called — of Congress, 
granted by clause 18 of section 8, so far as it relates to this case, must 
be liberally construed to meet every emergency or contingency definite- 
ly related to the carrying on of the war. The exercise of that power 
should be tested by the one question : Is what was donc in the interest 
of the gênerai welfare of this country and its people? 

Pursuant to the power so granted, on November 21, 1918, there was 
enacted by Congress, and approved by the Président of the United 
States, what was called the War Prohibition Act, which contains the 
f ollowing provision : 

"That after June .'50, 1919, until the conclusion of the présent war and there- 
after mitil the termination of deniobilization. tlie date of which shall be de- 
terniined and pro<ïhiinied by the Président of tlie United States, for the pur- 
pose of conserving the nian power of the nation, and to increase elticiency in 
the production of amis, munitions, sliips, food, and clothing for the ariiiy and 
navy, it shall be unlawful to sell for beverage piiri>oses any distilli'd spirits, 
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and during Raid tiino no distillcd spiiils held in Ijond sliall be removed tliere^ 
froni for lieveraKe inirposcs cxeiiit for export. « * * 

"Any i)erson wlio violâtes any of tlie i'oresoinK provisions [wliidi includes 
the provision liereinabove set forthl sliall be inmished by imprisonmeiit not 
ex(.-cedin,i; one year, or by fine not excceding $1,000, or by both stieli iniprison- 
ment and fine." 

On October 19, 1919, Congress passed the so-called National Prohi- 
bition Act, and it was presented to the Président of the United States 
for his approval. On October 27, 1919, the Président vetoed that bill, 
returning it with his objections to the House of Représentatives, where 
it had originated, and on the same day that Pieuse, by a two-thirds 
vote, resolved to pass the bill over the President's veto. The bill was 
likewise sent to the Senate, with the President's objections, and on 
October 28, 1919, that body also resolved by a two-thirds vote that the 
bill be passed. 

Title 1 of the National Prohibition Act provides that : 

"ïlie Commissioner of Internai Kevonne, liis assistants, asrents, and inspec- 
tors, sliall investigate and report violations oï the War Prohibition Act to 
the United States attorney for the distjiet in which eonmiitted. who shall be, 
ebarged witli the duty of pro.secnting, snl).iect to the direction of the Attorney 
General, the offenders as in tlie case of other offenses against laws of the 
United States." 

"Tlie Coniinissioner of Internai Kevonne, liis assistants, agents, and ins]>ec- 
tors, and ail other ofRcers of tlie United Stat<>s whose duty it is to enforee 
criniinal laws, shall hâve ail the power for the enforeement of the War Pro- 
hibition Act or any provisions tliereof wliicli is conferred b.v law for the en- 
forcement of existing laws relating to the manufacture or sale of intoxicating 
li(luors under tlie laws of the United States." 

"Any room, house, building, bout, vehic'le, structure, or place of any kind 
where intoxicating lùpior is sold, nianufactured, kept for sale, or bartered lu 
violation of the War rrohibition Act, and ail intoxicating liqnor and ail prop- 
erty kept and used in niaintaining such a place, is hereby declared to be a 
public and coinmon nuisance, and any porson who maintains or assists lit 
niaintaining such public and comnion nuis)ance shall be guilty of a niisrteniean- 
or, and upon a eopviction thercof shall be fined not less than iflOO iior more 
than .?1,000, or be imprisoned for not less tlian thirty days or more than oiu^ 
year, or both." 

" The United States attorney for the district where such nuisance as is de- 
fined in this act exists, or any offlcer designated by him or the Attorney (Jou- 
erai of the r'nited States, may prosecute a suit in equity in tlie naine of the 
United States to abate and enjoiu the same." 

[5, 6] Plaintiff, conceding the power in Congress to restrict the 
manufacture, sale, and use of distilled spirits as a war measure, con- 
tends that législation to that end expired by limitation the moment the 
war emergency ceased, and further that the period of limitation ex- 
pressly provided for in the acts themselves bas expired. In other 
words, that the limit of congressional authority was the period of the 
war, and that Congress cannot extend that authority by its own act ; 
that the War Prohibition Act bas become obsolète, and the National 
Act could not operate to revive or enforce an obsolète law. 

The Constitution of the United States expressly graiited to the 
central government a right to déclare war, and under the eighteenth 
clause of section 8, article 1, to enact any law necessary and proper to 
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carry into effect its legitimate ends. This is an express conferring 
of police power upon the United States. 

The Armistice vvas signed on November 11, 1918. The War Pro- 
hibition Act was passed on November 21st of that same year, so that 
when Congress declared prohibition "during the continuance of the 
war, and thereafter until the termination of demobilization," it must 
be presumed to hâve had in mind the then existing conditions. The 
Armistice having been signed, it could not hâve had in mind a ces- 
sation of actual combat ; and it being our duty to give force and effect 
to every word in a statute, where it can be donc without violating the 
înndamental law, we must assume that the words "during the con- 
tinuation of the war" meant some period between the signing of the 
Armistice and the final signing of a Treaty of Peace. 

It is urged, however, that the use of the word "thereafter," in con- 
nection with tlie word "demobilization," indicates that whatever was 
intended with référence to "the continuance of the war" was some- 
thing that must happen prior to demobiHzation, and that, the army and 
navy having been demobihzed, the reason for the law has passed, and 
the law therefore falls of its own weight. The difficulty hère lies in a 
too restricted définition of the word "demobilization." A great many 
things other than men were mobilized in this country to achieve a 
successful resuit in the war. The railroads, téléphone and telegraph 
lines, fuel, many commodities necessary to the construction of arms 
and munitions, necessities of life, drugs, etc., and Congress may well 
hâve had in mind the complète reconstruction of the varions things 
and industries of which it had taken control, and the complète assimi- 
lation of our discharged soldiers and sailors into pacifie pursuits be- 
fore the Prohibition Law should cease to be operative. Clearly the 
railroads to-day hâve not been demobilized; clearly they were not de- 
mobihzed at the time the National Act was passed. It may be that the 
average citizen may not think prohibition necessary to the opération of 
the railroads under the control of the government, but the community 
and the courts are not permitted or entitled to substitute their judg- 
ment for that of Congress, when it cornes to an exercise of the police 
power. 

Certainly there has been no complète readjustment to normal peace 
conditions of the many private enterprises and properties taken over 
by the government for war piirposes. As a resuit of our war activi- 
ties and governmental control, priées of necessities of life hâve ab- 
normally advanced; wages for labor bave been abnormally — and per- 
haps necessarily so — increased ; positions of employment made vacant 
by our soldiers and sailors hâve been filled, and adequately filled, by 
other men too old or physically unfit to fight, and by women; our mil- 
lions of discharged fighters hâve returned to discover the cost of living 
doubled and a difficulty to find work ; many of them unwilling, if they 
were permitted, to go back to their old vocations or positions ; enor- 
mous profits hâve been made by many out of war industries, and labor 
is demanding its fair share in the shape of further increases in wages, 
until now we are amidst the greatest period of social and industrial 
unrest in the history of our country. Thèse conditions which confront 
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US, and many others directly resulting from the war, and now surely 
needing régulation, may well hâve been the subject of congressional 
forecast when the War and National Prohibition Acts were passed. 

Conceding, as we must, that Congress, aiming toward a successful 
termination of the war, had the right and power to enact a police régu- 
lation for the gênerai welfare of ail the people, the courts may not 
substitute their judgment for that of the législative body as to the ex- 
istence of the emergency for, or the propriety of, the législation to 
that end. 

"But by whom, or by what authority, is it to be determined whether tlie 
manufacture of particular articles of drink, either for gênerai use or for the 
Personal use of the maker, will injunously affect the public? Po\ver to déter- 
mine such questions, so as to bind ail, must exist somewliere ; else society will 
be at the mercy of the few, who, regarding only their own appetites or pas- 
sions, may be willing to imperil the peace and security of the many, provlded 
only tliey are permitted to do as they please. Under our System that power 
is lodged with the législative branch of the goverument. It belongs to that 
department to exeit what are known as the police powers of the state, and 
to détermine, primarily, what measares are appropriate or needfui for the 
protection of the public morals, the i)ublic health, or the public safety." Mug- 
1er V. Kansas, rsà U. S. 623, at page GCO, 8 Sup. Ct. 2TS, at page 200 (31 L. Ed. 
205). 

It is only when under the cloak of the police power the législative 
body does not act in the gênerai welfare, but proceeds arbitrarily to 
regulate or prohibit a trade, business, or vocation, otherwise recogniz- 
ed as lawful inthe community, that the courts may interfère. 

"It is always a judicial question if any particular regidation of such right 
is a valid exercise of police power, thougli the power of the courts to déclare 
such régulation invalid will be excrdsed with the utmost caution, and only 
where it is clear that the ordinance or law declared void passes the limits of 
the police powers, and infringes upon rights guarautetnl bv the Constitution." 
Dobbins v. Ix)s Angeles, 195 U. S. 223, at page 238, 25 Sup. Ct. 18, at page 21 
(49 L. Ed. 169) . 

The solemn déclaration of the Président that the war was ended and 
that peace had come ref erred to the cessation of actual combat with the 
eneray and not to reconstruction at home. The statements by the 
Secretary of War and General Pershing that demobilization was com- 
plète referred solely to the technical discharge of the fighters from 
further military activity or duty. So far, therefore, as the claim is 
made that the acts hâve expired by their own terms of limitation, I 
disagree. The time bas not yet arrived. This, therefore, makes it 
unnecessary to détermine whether Congress could delegate to the 
Président, or any other person, the right arbitrarily to fix the date of 
total or final demobilization. 

As to the Fifth Amendment: 

[7] It is urged that the War and National Prohibition Acts, taken 
together, the one overlapping the other, amount to a destroying or tak- 
ing of the plaintifï's property without just compensation. 

That whisky is property cannot be denied. It bas been recognized as 
such by both state and fédéral courts. It has been the subject of 
state and fédéral législation. It has been bartered and sold as an ar- 
ticle of commerce in this country. It has been taxed by the state and 
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fédéral governments; it has been inventoried in probate courts as 
property, pays (indirectiy) personal property taxes, inheritance taxes, 
excess profits taxes, and income taxes. Argument is hardly neces- 
sary to show that preventing the sale of property is substantially its 
destruction, so far as its pecuniary value is concerned, as value ordi- 
naril}' dépends upon supply and demand. 

The right of Congress to i)ass the War and National Prohibition 
Acts dépends upon a legitimate exercise of the police power, and while 
the exercise of police power often works pecuniary injury, wherever 
the injury is incidental of the great pur^jose insj^iring the législative 
body, the individual cannot complain and individual loss cannot be 
compensated for. 

C, B. & Q. Railway v. Drainage Commissioners, 200 U. S. 561, 26 
Sup. Ct. 341, 50 L. Ed. .596, 4 Ann. Cas. 1175, was a contest between 
drainage commissioners in Illinois and the railroad as to the validity 
of a demand made by the former that the latter should remove a bridge 
and culvert then maintained by it over a creek in Kendall county, 111., 
or, if it continued to maintain a bridge and culvert at the same point, 
that one be substituted meeting the requirements of a certain plan of 
drainage adopted by the commissioners. It was claimed that the 
statute authorizing the commissioners to establish the drainage district 
deprived the railroad company of its property without just compensa- 
tion, in violation of the Constitution. The drainage statute in question 
was entirely consistent with the Constitution of Illinois, and the court 
assumed, without discussion, that the drainage of the large body of 
lands so as to make them fit for human habitation and cultivation was a 
public purpose, to accomplish which the state might by appropriate 
agencies exert the gênerai powers it possessed for the common good. 
The court, among other things, said: 

"Upon tlie gênerai subjeet tlieve Is no rpal confliet smiong tlie adjudged cases. 
Whatever couflict tliero is arises upon the (luestiou whetlier tliere lias been 
or will be m tlie [larticular case, witlihi tho true nieaning of the Constitution, 
a 'taking' of private propei-ty for public use. If the injury coiuplainetl of is 
only incidental to the lefritiniate exercise of jrovernniental powers for the 
publie good, then there is no taking of property for the public use, and a right 
to compensation, on aecount of such injury, does net attach under the Consti- 
tution. Such is the présent ease. There are, un(iuestionul)ly, limitations upon 
the exercise of tlie police power whieh cannot, under any cireuinstances, b*^ 
ignored. But the clause i)rolii))iting tlie taking of private property without 
compensation 'is not itUende<l as a limitation of the exercise of those police 
powers which are necessary to the traïupiility of every well-ordered coinmu- 
nity, nor of that gênerai power over private property which is necessary for 
the orderly existence of ail governments. It has always been lield that the 
Législature may make ijolice régulations, althoiigli tliey inay interfère with 
the fuit enjoyuient of private property and though no compensation is given.' " 

In L'Hote v. New Orléans, 177 U. S. 587, 20 Sup. Ct. 788, 44 L. 
Ed. 899, the court had under considération an ordinance of the city 
of New Orléans prescribing limits in that city outside of which no 
woman of lewd character should dwell. Owners of property used for 
legitimate purposes within the district or vice zone complained that 
the value of their property had been destroyed, in part at least, and that 
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their property had been taken from them without just compensation. 
Mr. Justice Brewer said ; 

"Now, tliis ordlnance iieilher prohibits absolutely nor gives eiitire freedom to 
tlio vocation of tliese \\-oinen. It attsiiipts to confine thelr domicile, tlieir 
lives, to certain territorial limits. Upon wliat ground shall It be adjudged 
that siieh restriction is unjustifiahle ; that it is an unwarranted exercise of 
the police power? Is the power to control and regulate limited only as to 
the matter of territory? May that not be one of the wisest and siifest methods 
of dealiiig witli the prolilem? At any rate, can the power to so regulate be 
denied? Bnt, given the power to liinit the vocîition of thèse persons to cer- 
tain localities, and no one can question the legality of the location. The 
power to prescrit» a limitation carries with it tho power to discriminate 
against one citizen and in favor of another. Sonie must suffer by the estab- 
lishment of any territorial ttoundaries. We do not question what is so ear- 
iiestly said by counsel for plaintiffs in error in respect to the disagreeable re- 
sult.s from the neighliorhood of such houses and people ; but if the power to 
prescribe territorial limits exists, the courts cannot say that the limits shall 
be other than those the législative body preseribes. If thèse limits hurt the 
présent ])laintiffs in error, other limits would hurt others. Rut clearly the 
Inquiry as to the reasonableness or propriety of the limits Is a matter for 
législative considération, and cannot become the basis of judicial action. The 
ordinance is an attempt to protect a part of the citizens from the unpleasant 
conséquences of such heighbor.s. Beeause the législative body is unable to 
protect ail, must it be denied the power to protect any? 

"It is said that this opérâtes to depreciate the pecuniary value of the prop- 
erty belonging to the plaintiffs in error, bnt a similar resuit would follow' 
if otlier limits were prcscril)ed, and therefore the power to prescribe limits 
could never be exercised, beeause, whatever the limits, it might operate to 
the pecimiary dlsadvautage of some property holders. The truth is that the 
exercise of the police ]>ower often works pecuniary injury, but the settled 
rule of this court is that the mère fact of pecuniary injury does not warrant 
the overthrow of législation of a. police character." 

In Fertilizing Co. v. Hyde Park, 97 U. S. 659, 24 L. Ed. 1036, it 
appears that the General Assembly of Illinois had authorized the fer- 
tilizer company to establish a plant for the purpose of converting dead 
animais into an agrictiltural fertilizer. Pursuant to that authority 
the company built its factory outside the then limits of the city of 
Chicago and in territory adjacent to which there was little or no popu- 
lation. As time went on population gathered around the factory, and 
the character of the enterprise was such as to make it a nuisance to the 
neighborhood. The village of Hyde Park, which had grown up around 
the Works of the company, passed an ordinance to suppress them, and 
a bill was filed in the state court to restrain the enforcement of that 
ordinance. The Suprême Court of the state held the ordinance valid, 
and the case, on claim of error, went to the Suprême Court of the 
United States. It was there held that, although there was a state 
charter authorizing the company to maintain the works, and although 
when established the plant was located in a territory in which there 
was no population, yet, when population had gathered around it, the 
police power of the state was sufficient to stop their opération, and that 
without compensation to the owners ; that the pecuniary injury result- 
ing directly to the company from the stoppage of its works and business 
was no bar to the exercise of the police power of the state in the in- 
terest of the gênerai welfare of the whole people. 
203 F.— 39 
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"Laws and ordinances relating to the comfort, health, convenienee, good 
order, and gênerai welfare of tlie InliaWtants are eouiprehensively styled 
'police laws or régulations.' It Is well settled that laws and régulations of 
this cliaraeter, though they may disturb the enjoynient of individual rights, 
are not unconstitutional, though no provision is niade for compensation for 
sueh disturbances. They do not appropriate private property for public use, 
but simply regulate its use and enjoyment by the owner. If lie suft'ers injury, 
it is either damnum absque injuria, or, in the theory of the law, he is coni- 
pensated for it by sharing in the gênerai beneflts which ttie régulations are 
inteuded and calculated to secure. The citizen owns his property absolutely, 
it Is true ; it cannot be taken frora hlm for any private use whatever, without 
his consent, nor can it be taken for any public use without compensation ; 
still he owns it subject to this restriction, namely, that it must be so used as 
not unreasonably to injure otliers, and that the sovereign authority may, by 
police régulations, so direct the use of it that it shall not prove pernicious to 
his neighbors, or the citizens generally." 1 Dillon, Municipal Coitj. (4th fjd.) 
§141. 

See, also, Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 L. 
Ed. 205. 

The Suprême Court had sustained the right of the state of Kansas 
to prohibit the manufacture and sale of intoxicating liquors, except 
for médicinal, scientific, and mechanical purposes, and to regulate the 
manufacture and sale thereof for such excepted purposes. If the state 
of Kansas, under its police power, had the right to prohibit the manu- 
facture and sale of ardent spirits, so had each one of the other 47 states 
in the Union. If ail of the states had the right, granting that the féd- 
éral government, under the Constitution, while prosecuting the war, 
was entitled to exercise police power necessary and proper for the ef- 
ficient carrying on of that war, there is no reason why the central gov- 
ernment could not provide against the manufacture and sale of intoxi- 
cating liquors in ail of the states, and that without compensation to 
the owners and dealers. 

As to the Eighteenth Amendment: 

[8] Does it, as urged by counsel for plaintiffs, make impotent the 
two Prohibition Acts? Did the several states, by its adoption, with 
the provision that it should not become effective "until one year from 
the ratification," intend to amend, restrict, or annul any of the previous 
grants to the national government? 

This amendment is a déclaration of fédéral policy, with provisions 
for its enforcement. It is also a part of our fundamental law. Its 
place in the framework of our Constitution is new, but not less se- 
cure than that of the original articles or the previous amendments. 
It bas not, however, greater importance or significance by reason of 
being the last expression by the states to the national government. It 
should need no argument to demonstrate that, if clause 18 of section 
8, article 1, was paramount in time of war to the rights and privilèges 
elsewhere provided in the Constitution, the Eighteenth Amendment 
has no especial claim to immunity. 

Congress had the power, before the Eighteenth Amendment was 
passed, to make police régulations in aid of the war. That amendment 
certainly did not destroy that right. If the amendment had been pass- 
ed in January, 1917, with the one year of grâce for the Hquor interests 
+0 readjust themselves and their businesses, could any one in reason 
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contend that Congress had not the power in April, 1917, to prohibit the 
manufacture, sale, or even use of ardent spirits? I cannot agrée with 
the décision of Judge Brown, in Rhode Island, that the Eighteenth 
Amendment nécessitâtes the declaring of the War and National Pro- 
hibition Acts unconstitutional. 

[9, 10] Plaintiffs urge that, even if we conclude the laws Involved 
are valid, we shonld stay the hand of the government pending appeal. 
If individual loss, incidental to a proper exercise of the police power 
of the government, is not to be compensated for, this court knows of 
no reason why the plaintiiïs should hâve a teniporary injunction pend- 
ing appeal. What Congress bas donc is in the interest of public 
welfare and public morals. If plaintififs, not entitled to compensation, 
the prohibition laws being valid, may sell and distribute their product 
among the people of the country, the damage to the gênerai welfare 
has been done, and never can be undone. If the action of Congress 
was wise, and so we must assume it to be, believing the Prohibition 
Acts to be lawful, even were the questions hère involved doubtful, we 
would hâve to résolve the doubt in favor of the government. 

The motion for preliminary injunction will be denied, and the motion 
to dismiss the bill will prevail ; and it is so ordered. 



MORGAN 00. V. GREAT NORTHERN R. CO. 

(District Court, N. D. Illinois, E. D. June 30, 1919.) 

No. 10.3G9. 

COMMEKCE <®=o88 ORDER FIXINU RATES NOT EQUIVALENT TO FINDING THAT PEE- 

VIOUS RATES WEKB EXCESSIVE. 

An order of the Interstute Commerce Commission, flxlng rates for the 
future, is not the équivalent of a flnding that rates previously charged and 
collected were unreasouable and unjust, which will support a judgment 
awarding réparation to a shipper; but there must be a sxieciflc finding as 
to the reasonableness of the rates challenged, and proeeedings for that 
purpose, and for flxiiig future rates, are, or may be, entirely separate and 
distinct. 

At Law. Action by the Morgan Company against the Great North- 
ern Railroad Company. Judgment for plaintiff. 

John S. P>urchmore, of Chicago, 111., for plaintiff. 
John F. Finerty, of vSt. Paul, Minn., and Charles A. Williams, of Chi- 
cago, 111., for défendant. 

CARPENTER, District Judge. It will be unnecessary to make a 
statement of facts in this case, because they are ail contained in the 
stipulation of the parties. Moreover, the pertinent orders of the In- 
terstate Commerce Commission are ail detailed therein, and extended 
quotations therefrom will not be made. 

It is well settled that courts are without primary jurisdiction to award 
damages for the exaction of excessive Interstate freight rates, when such 
rates hâve been duly filed and published as required by law. Such published 

®=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Index» 
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rates, fares, and charges are presumed to be reasonable until set aside by 
the Interstate Commerce Commission. T. & V. Ry. Co. v. Abileue Cottoii OU 
Co., 204 V. S. 426, 27 Sup. Ct. 350, 51 L. Ed. 553, 9 Ann. Cas. 1075. 

It is therefore important to détermine whether or not the spécifie 
rates and charges published, assessed and coUected by the défendants 
on the shipments in question from November 1, 1907, to October 15, 
1908, hâve been found tinjust and unreasonable — therefore unlaw- 
fu! — by the Interstate Commerce Commission. 

The following statement of rates from the points involved vvill be 
helpf ul : 

Statement of Rates from Points of Origin to Oshkosh, Wisconsin. 





Rates In Etfect 


Rate Established 
bv tlie Carriers 
Nov. 1, 1907, 
Which Applied 
on Shipments 
Involved. 


Rates Found Just 
and Reaaonable 
by CommiKsinn 


Rates Established 
for the Future 
by the Commis- 


From 


Prior to Nov. 1, 
1907. 


in Cases 1327, 
1329, 1335, 14 I. 
C. C. 40, Coast 
Ca.ses. 


sion in Case Na. 
1384, 14 I, c. 
c. 50, Potlatch 
Case. 


Warland 


.50 


.54 


.00 


..52 


-Morse 


.50 


..55 


.55 


.52 


Deer Parti 


.50 


.50 


.55 


.52 


Dart 


.50 


.56 


.55 


.52 


Keil 


.50 


.561/2 


.55 


.52 


Colville 


.50 


.50 V, 


.55 


.52 


Addy 


.50 


.501/2 


.55 


.52 


Kulzer 


.50 


.56 V> 


.55 


.52 


Chewelali 


.50 


.501/2 


.55 


.•52 


Godfrey 


.571/2 


.571/2 


.021/2 


..53 


Northport 


.571/a 


.571/2 


.021/2 


.53 


Stone Spur 


.5714 


.571/2 


•«21/2 


.53 



In the Coast Cases the Interstate Commerce Commission had be- 
fore it two separate and distinct issues : 

First. Tlie question of avvarding réparation for tlie past, whieli involved 
the détermination of wliether rates in effect lietvs-een November 1, 1907, and 
tlie date of Its order, were just and reasouaWo. 

Second. The cstablishing of rates for the future. 

The rates from points of origin above mentioned to Oshkosh, 
Wis., were under considération in the Coast Cases. In passing upon 
the first issue, viz. whether or not the complainants were entitled to 
réparation between the points hère involved, the Commission stated 
(14 Interst. Com. Com'n R. 40) : 

"It is also the opinion of the commission that the rates now in effect from 
said points of origin to points in terri tory east of the torritory above descrilx;d 
* * * are unreasonable and un.just to the exteut tliat they exeeed 5 cents per 
100 pounds above the rates in effect Octolier 31, 1907. Tliis increase of 5 
cents per 100 ponnds over tlie old rates must lie in eonformity with the differ- 
entials prescrilied by the commission in" the Totlatch Case. 14 Interst. Com. 
Comn. R. 40. 

And réparation was ordered by the commission on the basis of 
the différence between rates in excess of 5 cents above rates in efïect 
October 31, 1907. In other words, there was a definite and spécifie 
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finding by the Interstate Commerce Commission that rates, not in 
exccss of S cents per 100 pounds above the rates in effect on October 
31, 1907, were just and reasonable rates. Rates above thèse, of course, 
would be unjust and unreasonable, and therefore unlawful. 

In passing on the second issue involved from the points of origin 
shown in the above statement, the Commission in the Coast Cases 
stated (14 înterst. Com. Com'n R. 40) : 

"Thi.s incrcase of 5 cents per 100 pounds oveu the old rates must be in cou- 
formity with the differeutisils preseribed by the commission in case No. 134S 
[Potlatch Cîise]." 

In other words, the décisions and orders of the Interstate Com- 
merce Commission in the Coast Cases merely held rates in excess of 
5 cents per 100 pounds above rates in effect October 31, 1907, imjust 
and unreasonable, and established rates for the future. The measure 
of rates for the future should not exceed 5 cents per lOO pounds above 
rates in effect October 31, 1907, and should be established in con- 
formity with the diiïerentials prescribed in case No. 1348. 

It will be noted that, prior to the décision in the Potlatch Case, 
the rates from Coast points as against rates from the Spokane group 
were not on a fixed differential basis. This differential basis was first 
established by the commission in the Potlatch Case, and was to be ob- 
served for the future. 

Potlatch Case. 

Prior to November 1, 1907, the rates from the Coast, Spokane, and 
Montana-Oregon groups to Oshkosh, Wis., were the same. In the 
establishment of new rates on November 1, 1907, the carriers increas- 
ed the rates from the Coast 10 cents per 100 pounds, increasing the 
rates from the points in question located in the Spokane group from 

4 to 714 cents. The Potlatch Case dealt solely with the question of 
rate relationship as between thèse two points of origin, and the com- 
plaint asked for a differential of 10 cents, and only the question of 
différence between the rates at points of origin were in issue; the 
justness and reasonableness of the spécifie rates not being decided. 
In this case the commission found only that the rates from Spokane 
should bear a certain relationship to the rates from the Coast, and that 
for the future rates from the Spokane group should be 3 cents under 
the rates from the Coast group. The order of the commission in this 
case would be complied with, so long as rates were established and 
maintained on such differential basis, regardless of the measure or 
amount of the actual rates from each group. 

The only spécifie finding of the Interstate Commerce Commission 
of unjust and unreasonable rates between November 1, 1907, and 
October 15, 1908, upon which a court would be authorized in enter- 
ing a judgment based upon a claim for réparation, is the order of the 
commission in the Coast Cases specificaily finding rates in excess of 

5 cents per 100 pounds above the rates in effect October 31, 1907, 
unjust, and unreasonable, and therefore unlawful. 

It is clear that the commission in the Potlatch Case only had before 
it the cjuestion of establishing a just and reasonable rate relationship 
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for the future ; that being the only question in issue, and réparation 
not being asked, it would hâve no occasion to inquire into the reason- 
ableness of such rate relationship for the past, and such finding would 
not be rétroactive. 

In addition to this, an injunction was secured by the carriers in 
the United States courts on October 13, 1910, enjoining permanently 
the enforcement of the commission's orders in ail four dockets, in- 
cluding, of course, the Potlatch Case. On appeal by the Interstate 
Commerce Commission to the United States Suprême Court, the in- 
junction was finally dissolved on January 9, 1912. See Interstate 
Commerce Commission v. Union Pacific Railway Co. et al., 222 U. 
S. 541, 32 Sup. Ct. 108, 56 h. Ed. 308. So far as appears from that 
décision, no error was assigned by the shippers that the order of the 
Interstate Commerce Commission with référence to difïerentials for 
the future on shipments from the Spokane group was wrong. Clear- 
ly they could hâve insisted on the record that they were entitled to 
réparation, or, at least, that the Interstate Commerce Commission's 
report and finding should be made rétroactive, and not be for the fu- 
ture alone. 

The parties to that action clearly would not be in a position to de- 
mand réparation for the past, and, to my mind, a shipper who is not 
a party to the litigation cannot hâve greater rights. 

The mère fact that the commission established rates for the future 
créâtes no presumption that such rates were unreasonable in the 
past. 

In the case of Baer Brothers Mercantile Co. v. Denver & R. G. R. 
Co., 233 U. S. 479, 34 Sup. Ct. 641, 58 L. Ed. 1055, which was an 
action to recover réparation based upon an order of the Interstate 
Commerce Commission, in the proceeding before the commission the 
plaintiff secured an order of réparation based on unreasonable freight 
rates charged and coUected, and the fixing of a new and just rate 
was left for future décision. The railroad company contended that 
the order was void, and could not be the basis of a recovery, for the 
reason that réparation had been awarded on the ground that the old 
rate was unreasonable, and the commission had not fixed a new and 
just rate for the future. The Suprême Court, in holding that the 
order was not void, and that the commission might order réparation, 
and not establish a rate for the future, stated : 

"Awarding réparation for the pa.-;t ancl fixing rates for the future involved 
the aeterniiaation of nuitters esseutially différent. * * * Testimony show- 
ing the nnreasonableness of a past rate may aiso fumish information on whicli 
to flx a reasonable future rate, and both subjects can be, aud otten are, dlspo.sed 
ol by the same order. This, iiovvever, is not uece.ssarily so. Indeed, undei- the 
original Commerce Act, the two matters eould not posslbly be combliied iu a 
single order. * * * This situation was dealt with by the Hepburn Act, 
which, in addition to the exlsting power to make réparation, conferred upon 
the commission the new power to make rates for the future. But tlie two 
matters were treated as différent subjects and were dealt with in separate 
sections. * * * Thcn, too, tUere are cases in ivhich a rate, reasonable 
ivhen made, hecomes ■unreasonahle as the resuit of a pfadtial change in con- 
ditions, so that no réparation is ordercd, cven though a new rate he estab- 
lished for the future. * ♦ • Couversely, there may be cases wUere what 
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was an unreasonnble rate In tho past is found to be reasonable at the date of 
the hearing. In sucli a case réparation would be awarrted for past unreason- 
able charses collectert, but no new rate would be established for the future. 

* * * Tbe gromids of complalnt may be joint or separate, and the very fact 
that they may sometinies be separate shows that the présence of both is not 
.lurisdictional and that the absence of a provision for one need not operate 
to invalidate an order as to the other. * * * There was no &uch neces- 
sary connection between the two as to make tho order of réparation void be- 
cause of the absence of a concurrent provision establishing the rate for the 
future." 

The Interstate Commerce Commission in the case of In re Wool, 
Hides and Pelts, 25 Interst. Com. Com'n R. 675, in commenting on 
the duty of the commission to order réparation in a case where a 
rate is held to he unreasonable, stated : 

"Tlie statute provides that no order for réparation shall be made by the 
commission, unless claim is flied * * * within the two years from the 
tlme tlie cause of action accrues, and it seems to be assumed in many quar- 
ters tliat, whenever the commission holds a * * * rate to be unreason- 
able, it will, as a matter of course, award réparation upon the basis of the 
rate found to be reasonable as to ail payments within the two-year limitation. 
This i» 6?/ no means so, since it does not of necessUy follow that, hecause a 
rate is found unreasonahlo upon a given date, it /(«-s heen unreasotiabJe during 
the two years jircceding, and réparation can only be granted where it is found 
that the charge was unreasonable when paid. * * * It may well t>e that 
the rates wero entirely reasonable when established, although unreasonable 
when the opinion of the commission, loaa promulgated. * * * In every 
case like this the commission must flx the point of time at which the rate 
beeomes unreasonable, must détermine when shippers were entitled, and when 
carriers ought to bave established the rate fopiid reasonable. In the présent 
instance * * • we are not satisfied that the coraplainant has shown that 
the rates as stated in the fariffs of the carriers were unreasonable up to the 
date of our décision ; but we do hold * • * from that date the rates 

* * * suggested by the commission hâve l>een reasonable, and the rates 

* * * of the cari'iors hâve been unreasonable and unlawful to the extent 
that they hâve varied from thèse, from which it follows that réparation will 
be awarded on the basis of the rates found reasonable by the commission on 
March 21, 1912." 

In the case of Penrod Walnut & Veneer Co. v. C, B. & Q. R. R., 
] 5 Interst. Com. Com'n R. 326, Commissioner Prouty, in denying com- 
plainant's application for réparation, stated : 

"It must not be understood that, whenever this commission reduces a rate, 
it neeessai-ily follows that it will award réparation upon the basis of the 
rates establislied for two yoai's prcceding the tiling of the pétition. There is 
no concliisive presnmption that a rate reasonaJde to-day was reasonable a 
yeaf beforc, or a day beforc, since reasonable rates vary from time to time, 
and some point of division must be found. Where, therefore, rates bave been 
established and maintained by the carriers in gtwd faith, especially where they 
hâve been long in efîect and acquiesced In by the sliippers without protest, this 
commission will not award réparation, even though the rate is reduced, unless 
it clearly appeurs that the rates paid in the past hâve been excessive." 

Roberts, in iiis work on Fédéral L,iability of Carriers (volume 1, 
p. 500), States: 

"In e^'ery case where réparation is demanded, the commission must fix 
the point, of time when the rate became unreasonable, must détermine when 
shippers were entitled to, and when carriers ought to hâve established the 
rate found reasonable. ♦ * * A rate may be reasonable at oue i)eriod of 
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existence, and at a later period unreasonable, because of chaugeci conditions 
and circumstances." 

The Potlatch Case was submitted to the commission April 4, 1908, 
deçided June 2, 1908, ordered to become effective August 15, 1908, 
which was extended to October 15, 1908. It may be argued that from 
the date that the hearing was closed before the Interstate Commerce 
Commission ail' rates not in strict compliance with the order sub- 
sequently issued were unlawful. I. C. Com. v. Louisville & Nashville 
R. R. Co., 227 U. S. 88, 33 Sup. Ct. 185, 57 L. Ed. 431. However, 
I do not believe that this argument is sound in this particular case, for 
the reason that the commission was dealing solely with the establish- 
ment of a rate relationship for the future, and it is to be presumed 
that, if the circumstances and conditions as shown by the évidence 
warranted the commission in estabHshing the relationship at an earlier 
date than provided for by its order, it would hâve donc so. 

Plaintiff is entitled to réparation to the extent that the rates charg- 
ed exceed 5 cents per 100 pounds above rates in effect October 31, 
1907. Before judgment can he entered, computations must be made 
by counsel and submitted to the court. 

Counsel will make such computations upon the basis of the views 
herein expressed, and présent them, so far as possible, in the form of 
an agreed stipulation of facts. 
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AMALGAMATED OIL GAS CORPORATION v. CITY AND COUNTY OF 
SAN FRANCISCO et al. 

(District Court, N. D. Califoniia, Second Division. January 12, 1920.) 

No. 302. 

ISJUKCTION <S=385(1) — EURONEOUS APPLICATION OF VALID ORDINANCE WILL NOT 
HE KESTRAINED. 

Alle.gations tliat Jiiunicjpal autlioritios wpre tlireatenins to cnforce the 
penalties oî an ordinance roiçulatiriK tlie sale aud use of erude oil, etc., 
ajïainst plaintlff's business oî sellins burners, and tliat the ordinance dirt 
not proi>erly apply to its business, etc., do not antliorize tlie issuaiice of 
an injunction, for sucli relief will be granted only if an ordinance is un- 
constitutional and its enforcement will directly invade plaintlff's propcrty 
riglits, and bill présents neither élément. 

In Equity. Bill by the Amalgamaled Oil Gas Corporation against 
the City and County of San Francisco and Charles Towe, as Pire Mar- 
shal of said City and County. Restraining order vacated, temporary 
injunction denied, and motion to dismiss the bill granted. 

Théodore A. Bell, of San Francisco, Cal., for plaintiff. 
Coogan & O'Connor, and George Lui!, City and County Atty., both 
of San Francisco, Cal., for défendants. 

VAN FLEET. District Judge. A mature considération of the prés- 
entation had on the application for an injunction jjendente lite here- 
in has satisfied me that the hill cannot be maintained, but that the re- 
straining order heretofore granted should be vacated, and the bill 
dismissed. It seeks to restrain the enforcement of a municipal ordi- 
nance regulating the use of crude oil and its products for fuel pur- 
poses, etc., the pertinent provisions of which are thèse : 

"Sec. 2. No person or porsons, flrin, conii)any or corporation .sliall, witbin 
the limits of the city and county of San Francisco, construct, erect or main 
tain any plant, or use any d(>vice or apparatus for burning crude petroleuir, 
or any of its products l'or fuel purjioses, or n.<o any device or apparatus vvbei-e- 
by a gas is ficnerated fi-om crude pctrolenni or any of ifs proilucts for fuel 
pnrposes, witliout pci'nnssion of the board of suprrvisors of the city and county 
of San Francisco; said ))lant, device or apparatus shall be constructed, erected 
and placed in position to the satisfaction and with Oie approval of the tire 
marshal of the city and county of San Francisco, and in such manner as said 
flre marshal shall doem safe to life and property. 

"The flre marshal is hereliy authoi-ized, empowered and directed to prescribe 
the uecessao' conditions which shall govern the exercise of spécial privilèges 
granted by the board of supervisors for the storage and use of crude petroleuin 
as a fuel: 

"Provided, howevor, that this section shall not ai^ply to ordinary kérosène 
or coal oil lamps or proi)erly constructed kero.sene or coal oil stoves, using oil 
which will stand a fire test of 110 degrees Fahrenheit or better, before it will 
flash or émit an inflammable vapor. 

"No crude petroleum or any of it.s products, or any oils or fluids, shall be 
used for fuel, cooking, heating or illuminating pui-poses withln the city and 
county of San Francisco, unless the sarae will stand a fire test of 110 degrees 
Fahrenheit or better, before it will flash or émit an inflammable vapor." 

€s»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The ordinance makes a violation of its terms a misdemeanor pun- 
ishable by fine or imprisonment, or both. 

The material averments of the bill, after setting ont the ordinance, 
are that plaintiff is the owner of a device or burner known as the "Kero- 
dox Burner," covered by patents, for burning hydrocarbon vapors gen- 
erated from crnde cil, in the manufacture, démonstration, and sale of 
which it is engaged throughout the United States ; that the burner is 
intended to be used, and can only be used, when installed in or attached 
to an ordinary kitchen stove, and when so used the burner and stove 
in combination "constitutes a properly constructed kérosène stove," and 
that the oil as it is used therein will stand a fire test of 110 degrees 
Fahrenheit or better bef ore it will flash ; that plaintiff has granted to 
a licensee the right to manufacture, demonstrate, and sell the device 
in a number of states, including the state of Califomia, in considér- 
ation of which its grantee pays plaintiff a fi;x;ed royalty upon each 
burner manufactured and sold within said territory ; that the licensee 
has established a place of business in the city and county of San Fran- 
cisco for the manufacture, exhibition and sale of such burner, and is 
engaged in steps looking to its distribution and sale to purchasers 
throughout the granted territory; that the défendants, claiming or 
purporting to act under the terms of the foregoing ordinance, hâve 
threatened to arrest plaintifï's licensee, bis servants and agents, or any 
purchaser attempting to use said burner within the municipality, and 
prosecute them criminally as for a violation of the ordinance, and that 
they will continue to arrest and prosecute any such user for every 
successive attempt to use the device, and hâve declared and proclaimed 
in a public manner that the plaintifï's burner is a fire menace, danger- 
ous for use, and that its use will not be permitted within said city of 
San Francisco, and by divers other acts and déclarations are inter- 
fering with and preventing the démonstration, sale, or use of said 
burner within said municipality ; and it is alleged that, unless the de- 
fendants are restrained from further making such threats and com- 
mitting such acts, plaintifï's ability to sell and dispose of its said burner 
within said municipality will be wholly prevented, and its sale in other 
parts of the country materially interfered with, to the plaintifï's ir- 
réparable in jury. 

Thèse facts do not make a case for équitable intervention. There 
is no averment or contention that the ordinance assailed is in any 
respect, when properly applied, invalid or beyond the power of the 
municipality, or that its subject-matter is not within the regulatory 
province of its législative body ; the contention being merely that it 
is void as sought to be applied to the plaintifï's acts. In that respect 
the plaintiff says : 

"We do not understand that it is necessary for plaintiff to sliow that the 
ordinance is wholly void. It is undoubtedly valid as to inost of the objeets 
whleh it seeks to açconiplish, but when an attempt is made to 'wrest it from 
its legitimate purposes' for the purpose of preventing the plaintiff from en- 
gaging in a lawful business, it certainly Is void as to plaintiff, its licensee, and 
prospective purchasers of the device." 

It will thus be seen that what plaintiff really is complaining of is, 
not an attempt or threat to enforce, as against it, an unconstitutional 
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or otherwise invalid régulation, but a mistaken or unwarranted effort 
to subject it to a régulation which, it claims, has no application to the 
subject-matter involved, and the substance of its contention is that the 
threats of the défendants to subject it, and those deriving their rights 
from it, to prosecution under a law which does not apply to it, consti- 
tutes an invasion of its property rights which equity may restrain. In 
this plaintiff is mistaken. Its position amounts to no more than that 
equity may competently intervene to restrain threatened criminal pro- 
ceedings for the alleged violation of a perfectly valid and constitutional 
law, merely because such proceedings are based upon what is claimed 
to be a misapplication of its terms to an act which does not in fact 
fall within its denunciation, and wiU thereby work injury to plaintiff's 
business. 

Equity possesses no such jurisdiction. The exceptional instances in 
which a court of equity is justified in interposing its restraining arm 
to prevent criminal prosecutions are fully and elaborately considered 
in Re Sawver, 124 U. S. 200, 8 Sup. Ct. 482, 31 L. Ed. 402, Davis & 
Farnham v. Los Angeles, etc., 189 U. S. 207, 23 Sup. Ct. 498, 47 L- 
Ed. 778, and Dobbins v. 'Los Angeles, 195 U. S. 223, 25 Sup. Ct. 18, 
49 L. Ed. 169, and need not be restated. It is sufficient to say that 
within the principles there announced it is essential, as a predicaté for 
the relief hère sought, that it appear, not only that the ordinance in- 
volved is unconstitutional, but that its enforcement will resuit in a 
direct invasion of property rights. Neither of those éléments are pre- 
sented in the présent bill, since it clearly appears that the injury or 
loss to plaintiff's business or rights of property would be simply such 
as would incidentally flow from the arrest and prosecution threatened. 
Moss & Co. V. McCarthy (C. C.) 191 Fed. 203. Where the ordinance 
or law is, as hère, clearly constitutional, but a party conceives him- 
self to be unjustly harrassed by prosecution or threats of prosecution, 
his remedy is at law by a défense in the criminal court, where ail prop- 
er défenses will be open to him ; and it adds nothing to the bill making 
for équitable relief that there are threats of successive or repeated pros- 
ecutions. Sullivan v. San Francisco Gas & Electric Co., 148 Cal. 368, 
83 Pac. 156, 3 L. R. A. (N. S.) 401, 7 Ann. Cas. 574. 

Nor do the averments that the device constitutes "a properly con- 
structed kérosène stove," and as to the flash test of the oil used therein, 
evidently intended to bring the plaintiff's hurner within the exception 
to the ordinance, add anything to the bill. They tend, if anything, to 
emphasize the fact that plaintiff has mistaken its remedy. If true, 
their effect is merely to show that plaintiff is entitled to a permit or 
license to make and sell its burner under the very terms of the ordi- 
nance. If this be so, its remedy is to apply for a permit, and, if un- 
justly refused, to compel its issuance by a proper proceeding at law 
(Pacific States Supply Co. v. City and County of San Francisco [C. 
C.] 171 Fed. 727); and there is no averment that any such steps bave 
«ver been taken. 

Let the restraining order be vacated, a temporary injunction denied, 
and the motion to dismiss the bill granted. 
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NRW YORK TRUST CO. et al. v. ETSNER. 
(District Court, S. D. New York. January 19, 1920.) 

1. INTKRNAL EEVENUE <S=>8 InHEEITANCE TAX IS TAX ON PRIVILEGE DP TKANS- 

FEB. 

The Inheritance tax linposed by Àct Sept. 8, 1916 (Comp. St. 1916, §9 
6336i^a-6336%m), is not a tax on the property of the décèdent, but on 
the privilège of transfpr by death, 

2. Internal revenue ©^jS — Nature of inheritance tax stated. 

The inheritance tax imposed by Act Sept. 8, 1916 (Comp. St. 1916, §§ 
6336%a-6336%m), is not a tax on the individual legacies, nor on the right 
of the Individual legatees to recelve them, measured by the entire net 
estate, but on the right of décèdent to hâve the estate pass by wlU or In- 
testacy. 

5. Internal revenue i®=»2 — Inheritance tax is valid, though imposed on 

WHOLE estate. 

Though there is a distinction betv^een a tax on the Interest to whlch 
a person sueceeds on the death of another and a tax on the interest whlch 
ceased by reason of the death, there is no distinction as to the power 
of Congress to Impose the tax undcr Const. art. 1, § 8. 
4. Internal revenue <s=>2 — Inheritance tax not invalid as tax on state 
instbumentalities. 

Though the inheritance tax imposed by Act Sept. 8, 1916 (Comp. St. 
1916, §§ 6336%a-C836i4m), is an estate tax rather than a legacy tax, it 
j is not unconstitutional as a tax on the probate instrumentalities of the 
state. 

6. STatutes ©=3245— Departmental CHANaE or interprétation does not be- 

QUIBE application OP BULE THAT DOUBT SHOXTLD BE BESOLVED IN ÏAVOB OP 
TAXPAYER. 

Whlle doubts in a taxing statute are to be resolved in favor of the tax- 
paver, tlie mère fact that the Treasury Department changed its original 
interprétation of Act Sept. 8, 1916, § 203 (Comp. St. § esasVad), as to the 
right to deduct stnte inheritance taxes in Computing the inheritance tax 
thereby imposed, does not sliow such amblguity as requires the application 
of thls rule of construction. 
8. Internal revenue ©^jS — In Computing inheritance tax, state tax im- 
posed ON individual shares cannot be deducted. 

Under Act Sept. 8, 1916, § 203 (Comp. St § GS-îeVad), provlding for the 
déduction t'rom tlie gross amount of any estate taxable thereunder of such 
charges against tlie estate as are allowed by the law of the jurisdlctlon, 
it is only such charges as afCect the estate as a whole that may be de- 
ducted, and state inheritance taxes levled on the shares reeelved by the 
beneflclarles cannot be deducted, though the duty is linposed on the ex- 
ecutor or administrator to pay the taxes. 

At Law. Action by the New York Trust Company and another, as 
executors of J. Harsen Purdy, deceased, against Mark Eisner. On 
demurrer to the complaint. Demurrer sustained. 

Francis J. McLoughlin, o£ New York City (H. T. Newcomb, of 
New York City, of counsel), for plaintiffs. 

Francis G. Caffey, U. S. Atty., of New York City (Julian Hartridge, 
Asst. U. S. Atty., of New York City, of counsel), for défendant. 

MACK, Circuit Judge. Demurrer to a complaint for recovery of 
taxes paid by an exécuter raises questions as to the constitutionality 
and interprétation of title II, Act Sepjt. 8, 1916 (39 Stat. Tîl), the Fed- 

®nsFor other cases see saino topln & KBY-NUMBBR In aU Key-Numbered Digests & Indexe* 
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eral Inheritance Tax Act, as it stood before the amendments of March 
3 and October 3, 1917 (Comp. St. 1916, §§ 6336y2a-6336y2m). 

1. Constitutionality. 

[1-3] Clearly the tax is not one on the property of the décèdent, 
but> as it purports to be, on the privilège of transfer by death. Equally 
clearly it is not on the individual legacies or on the right of the in- 
dividual legatees to receive them, measured by the entire net estate, 
but on the right of décèdent to hâve the estate pass by will or intes- 
tacy. Plunkett v. Trust Co., 233 Mass. 471, 124 N. E. 265, and cases 
cited. While, as pointed out by White, C. J. (then Justice), in Knowl- 
ton V. Moore, 178 U. S. 41, 77, 20 Sup. Ct. 747, 762 (44 L. Ed. 969), 
there is a clear "distinction between a tax on the interest to which 
some person succeeds on a death and a tax on the interest which ceas- 
ed by reason of the death," there is no distinction whatsoever in the 
power of Congress, under article 1, § 8, of the Constitution, "to col- 
lect taxes, duties, imposts and excises," to provide for either kind 
of tax. The doubt as to validity expressed in that case, was limited 
to measuring a tax upon the succession of each individual legatee to 
a spécifie legacy by the value, not of bis legacy, but of the entire net 
estate of the décèdent; it did not extend to the power of Congress 
expressly to impose an estate tax rather than a legacy tax — to measure 
it by the value of the net estate and to cast the burden upon the resid- 
uary personal estate. 

[4] Concededly, under Knowlton v. Moore, Congress may levy 
inheritance taxes on the privilège of succession to property transfer- 
red by death of the owner. It is contended, however, that a tax, not 
on the right of the beneficiary to receive, but on the privilège of trans- 
fer by will or intestacy, is unconstitutional, as upon an opération of 
the means provided by the state for the performance of functions ex- 
clusively within state control ; that in some way, because ordinarily 
the rights which ceasc at death do not pass immediately, but only 
subject to the probate processes prescribed by the state, such a tax 
becomes a tax on the instrumentalities of a state. As both the right 
to receive a succession at or by death and the right to transfer at death 
are subject to exclusive state control, there is no basis, in my judgment, 
for any such distinction between them in respect to the constitutional 
power of'X^ongress. 

Again, it is urged that, until there occurs some exercise of some 
right as to which a private option of renunciation exists, there is noth- 
ing to which the fédéral taxing power can constitutionally be applied. 
There is, however, ordinarily no right of renunciation under intestacy 
laws. Moreover, the option itself is derived from the state in the 
exercise of its exclusive control. 

2. Interprétation. 

Section 203 (Comp. St. § 6336y2d) defines, as the taxable net es- 
tate, the gross estate less — 

"(1) Such amounts for funeral expenses, administration cxpenses, claims 
against the estate, unpaid mortsages, lossen incurred during the settlement 
of the estate arising from Ares, storms, shipwrecU, or othcr casualty, and from 
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tlieft, when such losses are not compeiisated for by insurance or otherwise, 
support (luring the settlement of the estate of those ieiwndent upon the dece- 
aent, and such other charges agaliist the estate, as are allowed hy the laws of 
the jurisdictioii, whether within or wlthout the United States, under whlch 
the estate is being administered ; and 
" (2) An exemption of $50,000.00." 

The question présentée! is whether this clause permits of the déduc- 
tion of state inheritance taxes paid by the executor in a number of 
States and allowed to him in his accounting in the Surrogate's Court 
of decedent's domicile. On November 17, 1916, the Treasury Depart- 
ment ruled (T. D. 2395), that as— 

"state inheritance taxes are a primary charge against an estate and allowable 
as crédits to executors and admluistrators, « » * they are elearly dé- 
ductible." 

Subsequently on September 10, 1917, this ruling was revoked, and 
on an exhaustive study of the nature of state inheritance taxes they 
were declared not déductible. 

[5] While doubts in a taxing statute are to be resolved in favor of 
the taxpayer, the mère fact that the Treasury Department changed its 
original interprétation is not conclusive that the language of the act is 
so doubtful as to compel the application of this canon of construction. 

[6] If this were a tax on the right of succession, an intention to 
tax only that which eventually passes to a beneficiary would be pre- 
sumed. But, as a tax on the cessation of decedent's interest, such a 
presumption would extend at best to the entire net estate without dé- 
duction of any charges levied, not on it, but on the right or on the share 
of individual beneficiaries. What, then, are the "charges against the 
estate as are allowed by the laws of the jurisdiction" included in 
clause G? Not ail charges which under the laws an executor or ad- 
ministrator may or even must pay, whether for his own protection or 
otherwise, but only such charges, like ail the other déductions, which 
affect the estate as a whole, only charges against the estate. 

Estate taxes or probate duties levied by the state would fall within 
this clause. Northern Trust Co. v. Lederer (D. C.) 257 Fed. 812. But 
taxes levied on the shares to be received by beneficiaries, reducing, 
not the estate, but the individual's share, cannot be deemed a charge 
upon the estate merely because the duty, with the corresponding liabil- 
ity and right to account in respect thereto in his estate accounts, is 
imposed upon the executor or administrator to pay the tax before dis- 
tributing the share itself. The nature of the tax, as a succession, not 
an estate, tax, remains unchanged, despite the additional obligation 
thus imposed. 

The changes made by the présent law (Act Feb. 24, 1919, § 403 
[Comp. St. Ann. Supp. 1919, § 6336%d]) afford no basis for inter- 
preting the former law, for, while it excludes state succession and 
legacy taxes, it also expressly excludes state estate or inheritance taxes. 

In my judgment, the later interprétation of the act by the Treasury 
Department is sound, and the demurrer must be sustained. 
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THE LYSEFJORD. 
(District Court, S. D. New Yorli. March 11, 1920.) 

1. Admiîïalty <S=50 — In conthact cASEa. liability of paety brotjght in 

irXDER BIJLE IS MEASUHED lîY CONTKACT. 

The liriujfinj,' in of third parties in a suit In admlralty, under admiralty 
rule 59 (29 Sup. Ct. xlvi), cannot affect tlie substantive riglits of the par- 
ties, and, in cases sounilin.ir in contract, tlie liability of tlie last party 
brought in is measured by tiis contract with the next party in the Une. 

2. Admibalty >S=562 — Party brougiit in as bespondent may file cboss- 

iji;ki. against party bringing it in. 

Where one subcharterer filed a libel as;ainst another for breaeli of the 
snbcharter, and, under rule 59 (29 Sup. Ct. xlvi), respondent brought In 
the charterer, who brought in the owners, each charging liability in con- 
tract against the party l)rought in, the owners, under rule 53 (29 Sup. 
Ct. xlv), eonld file a cross-llbel against the charterer for négligent loading, 
constitutlng a breacli of the original charter. 

In Admiralty. Libel by a subcharterer of the Lysef jorci, against the 
Atlantic Fruit Company, in which other parties were brought in. On 
exceptions to a cross-libel filed by the owners against the Tropical 
Fruit Company. Exceptions overruled. 

On exceptions to a eross-Ut)el filed under the followlng clreumstances : The 
original libel was flled by a subcharterer against the Atlantic Fruit Company 
who theuiselves held the vessel under a subcharter, upon breach of the sub- 
cliarter of the steamship Lysefjord of Stavanger. It claimed varions items 
for time lost and other incidentals in violation of the charter. The Atlantic 
Fruit Company answered the libel and also petitioned under the iifty-ninth 
rule (29 Sup. Ct. xlvi) to brlng in the Tropical Fruit Company, alleglng that 
this corapany had in turn chartered the said steamer to it, and that for 
the defaults charged against the Atlantic Fruit Company by the lil)elant the 
Tropical Fruit Company was llable under this charter. The Tropical Fruit 
Company answered, and in turu flled a pétition, under the flfty-ninth rule, 
bringing in the owners of the steamer, alleging that they had chartered her 
to the Tropical Fruit Company for a period includlng that of the libelant's 
subcharter sued on, and that for the faults charged in the libel and In the péti- 
tion of the Atlantic Fi-uit Company the owners were responsible under this the 
original charter. The owners answered the lil)el and tlie pétitions of both 
the Tropical Fruit Company and the Atlantic Fruit Company. They also flled 
a cross-libel against tho Tropical Fruit Company, alleging damage to the ship 
from négligent loading, charging that such négligence was a breach of the 
charter Ijetweon tliemselves and the Tropical Fruit Company. The (luestion 
arises whether, under the flfty-third rule (29 Sup. Ct. xlv), this cross-libel well 
lies to the pétition of the Tropical l<"ruit Company. 

Robinson Leech, of Nfw York City, for Huddleston Aîarsh Ma- 
hogany Co. 

Hunt, Hill & Betts, of New York City, for Atlantic Fruit Co. 
Bullowa & Bullowa, of New York City, for Tropical Fruit Co. 
Haight, Sandford & Smith, of New York City, for the Lysefjord. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The fifty-ninth rule, as drawn and as still applied in some circuits, 
is limited to collisions. In such cases, upon bringing in a third party, 
the case proceeds as if the co-tort-feasor had originally been made a 

<g=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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party. The wrong committed by the third party raises an obligation 
of compensation running directly between the injured party — i. e., the 
Hbelant — and himself, or, if in rem, against the res brouglit in. But, 
of course, no procédural facilities can affect the substantive rights of 
the parties. Consequently where the rule applies, as it bas long ap- 
plied in this circuit, to cases sounding in contract, the direct relations 
must remain unaffected. In such cases the libelant usually has no légal 
obligations against any one but the promisor of ihe contract on which 
he sues, as well after as before the new parties are brought in. Sim- 
ilarly the third person brought in is under no obligation towards any 
one but the respondent who brings him in. The upshot of the séries 
of pétitions is only this : That in one proceeding, tvvo, or, as in the 
case at bar, three, separate suits are tried out at once, the suit of the 
libelant against the original respondent and the suit of the respondent 
against the third party. No new obligations are created, and there- 
fore this is ail that there is to try. À single decree can adjust ail 
the relief which the several litigations require, and if the second or 
third suits are protective only, the resuit is usually to give the libelant 
in fact his first relief against a party between whom and himself no 
obligation exists. However, that must not disguise the fact that the 
libelant cannot enlarge his rights because of the fifty-ninth rule, and 
that he gets process direct against the final party only through the 
chain of obligations terminating with him. The final liability con- 
tinues necessarily to be measured by the contract of the last party with 
the next party back in the line. 

[2] Such being the case, it is apparent that, as the pétition of the 
Tropical Fruit Company sets up the breach of an obligation between 
itself and the owners, the single question is whether the owners, who 
would hâve had the benefit of the fifty-third rule, had they been sued 
by original libel, shall be deprived of it because they are brought in 
under the fifty-ninth rule. Obviously, if so, they lose a substantial 
right against à possibly insolvent party, to whom they may, it is true, 
be under obligation, but against whose claim their counterclaim is in 
efifect a valid défense. This is contrary to every principle of equity, 
and should be avoided as far as possible. It would resuit in charging 
the owners in favor of the libelant without any set-ofïs, although as 
I bave shown, the libelant can recover against the owners only in so 
far as the Tropical Fruit Company has a claim against them. 

While the case is, so far as I can find, one of first impression, on 
principle it is quite obvious that the cross-libel is quite proper, and 
the exceptions will be therefore overruled. 
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B. M. IIOLLINGSIIKAD CO. v. AREA 5IFG. CO. 

(Court of Appeals of District of Coluiril)ia. Sulimitted January 12, 1920. 
Decided Felwuiiry 2, 1020.) 

No. 1215. 

TkADE-MARKS an» TRADE-XAME.'-, (©=541— AwaKD of rUIOIilTY IN TKADE- 
MAUK I.N'TEKFEKENCE l'iiOCEEUlNd SU.STAINEI). 

Kviaeiite of a railioatl aseut and traveling salesiiian tliat ai>l)ellce bad 
us<'d the words "(!oar Life" as a trade-marli foi- luliii<'atin}î fji'i'ase before 
a])pellaiit bad dono so, etc., hchl to siistaiii a décision liy the Conimissloner 
of l'atents awarding priority to appellee. 

Appeal frorri' Décision of Commissioner of Patents. 

Interférence proceeding in the Patent Office between tlie R. M. Hol- 
lingshead Company and the Area Manufacturing Company. From a 
décision awarding priority to the last-named company, the R. M. Hol- 
hngshead Company appeals. Affîrmed. 

E. H. Fairbanks, of Philadelphia, Pa., for appellant. 
R. F. Steward, of Washington, D. C, and Luther Johns, of Chicago, 
111., for appellee. 

VAN ORSDEL, Associate Justice. This is a trade-mark interfér- 
ence. Each party applied for the registration of the words "Gear 
Life" as a trade-mark for lubricating compounds. From a décision 
in favor of the Area Manufacturing Company, the HoUingshead Com- 
pany has appealed. 

It is not seriously contended that appellant company can claim use of 
the mark prior to April, 1916. We think the évidence clearly estab- 
lishes sales by appellee company of lubricating compounds bearing the 
words "Gear Life" prior to April, 1916. An employé in the Soo Line 
Railroad office at Area, 111., testified that early in August, 1915, boxes, 
kegs, and barrels of grease were shipped by the appellee company from 
that station which were stenciled with the words "Gear Life." The 
waybills of thèse shipments were produced, which merely showed the 
shipment of "grease" ; but in the abbreviated form in which waybills 
are usually made out no inference can be drawn from the failure to 
enter thereon the trade-name of the goods. 

A traveling salesman for appellee company testified that he took 
orders for "Gear Life" compound between February, 1, 1916, and the 
following May, and also that during that period he stenciled the words 
"Gear Life" on packages containing the compound of appellee company. 
He also gave the names of parties to whom he sold thèse goods during 
February and March, 1916. Thèse parties, as well as the names of the 
consignées shown upon the waybills, were available to appellant to dis- 
prove the very important testimony of the salesman and the railroad 
agent. 

The foregoing évidence was corroborated by numerous witnesses, a 
number of whom may be considered as interested ; but on the whole 
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the proof in support of appellee company's prior right to registration 
must be acceptée. 

The décision of the Commissioner of Patents is affirmed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Affirmed. 



DEAN V. H. KOPPERS CO. 

(Court of Appeals of Distriot of Cohimbia. Siibinitted January 6, 1920. De- 
fided February 2, 1920.) 

No. 3279. 

1. TBIAL <S=3260(1)— REFUSING EEQUESTBD instructions COVERED by GENERAL 

CHARGE NOT REVERSIBLE ERROE. 

Refuslng requested instructions fully and accurately oovered in the 
gênerai cliarge is not réversible error. 

2. Master and servant <S=>S9(1) — Assisting to move wagon VI'ITHIN labor- 

er's contract of employment. 

A lalwrer, who was hired to lielp around tanks and macliinery being 
installed in a gas plant and to do what his forenian directed, and who was 
injured wlien assisting to move a wagon froni which a tank had been re- 
moved, was within the ("ourse of hls employment. 

3. Master and servant ®='155(1) — Warnino unnecessary wiiebe task is 

simple and danger obvious. 

Where an employé was assisting to move a wagon by hauling on the 
tongue, and a wagon whcel struek an obstruction svrlnging the tongue 
against him, the défense of aasuraed rlsk cannot l>e defeated on the 
ground that employer gave no warnuig of the danger, slnce there is no 
duty to warn, where tlie duty is simple and any danger is obvious. 

Appeal from the Suprême Court of the District of Columbia. 
Action by Harry Dean against the H. Koppers Company. Judgment 
for défendant, and plaintiff appeals. Affirmed. 

E. S. Duvall and W. G. Gardiner, both of Washington, D. C, for 
appellant. 

Frank J. Hogan and Wm. H. Donovan, both of Washington, D. C. 
(Roger J. Whiteford, of Washington, D. C, on the brief), for ap- 
pellee. 

VAN ORSDEL, Associate Justice. This is an action in tort to 
recover damages for personal injuries sustained by appellant, plaintifï 
below, while in the employ of défendant corporation as a laborer. 

It appears that défendant was engaged in installing gas appliances 
and apparatus for the Washington Gaslight Company in one of its 
plants in the city of Washington. On the day of the accident a wagon 
containing a large tank was backed up to the entrance to the building 
in which the work was being performed, and left standing. When the 
tank had been removed, plaintiff, with other workmen, was directed to 
move the wagon a distance of about two blocks. Plaintiff and another 
took hold of the tongue and a number of others pushed the wagon. The 
right front wheel struek an obstacle, swinging the tongue suddenly to 
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one side, striking plaintiff and inflicting the injuries complained of. 
From a verdict and judgment in favor of défendant, plaintifï has ap- 
pealed. 

In his déclaration plaintifï allèges that défendant directed and re- 
quired him to assist in moving the wagon, "which said work this plain- 
tifï was not engaged to do and was not accustomed to do," and that 
défendant failed "to détail a sufficient niimber of its employés to assist 
this plaintifï in moving the said wagon." Défendant is also charged 
with failure to notify plaintiff "of any possible danger to him which 
might resuit from obeying its said orders." 

[1] It will be observed that the failure of défendant to furnish a 
sufficient number of men to move the wagon with safety is alleged as 
the proximate cause of the injury. This issue was submitted to the 
jury and resolved against the plaintiff. Plaintiff assigns error in the 
refusai of the court to grant two instructions on this feature of the 
case. The court fully and accurately covered this issue in the gênerai 
charge embracing the material points in the rejected prayers. Hence 
plaintiff was not prejudiced by the court's refusai to grant the prayers 
submitted. 

[2] The court held that the contract under which plaintiff was em- 
ployed covered the work in which he was engaged when the accident 
occurred. This is assigned as error. The ruling was based upon 
plaintiff's own évidence. He testifîed that when defendant's agent hir- 
ed him "he said we were just to help around the tanks and the ma- 
chinery that was going up and to do what the foreman told us to do." 
The évidence further tended to establish that he was employed as a 
mère laborer. His own testimony, however, forecloses his claim that 
he was not hired to perform the work in which he was engaged at the 
time the accident occurred. 

[3] This brings us to the question of assumed risk — a doctrine which 
grows out of contract. This is coLipled with the duty of the employer 
to instruct the employé of dangers attendant upon the duties assigned 
him. The duty of warning and instruction is not incumbent upon the 
employer where the duty assigned, as hère, is simple and the dangers, 
if any, are obvious. 

"ïhe employé is presiimed to see and understand ail dangere that a prudent 
and Intelligent peison of the sanie âge and expérience, and witli the same 
capacity for estiniating their signifieanee, would see and understand ; and if 
he neglect* to observe, and conséquent! y remains in ignorance of i>erils of the 
employiuent, the fault is his own, not that of the employer." 18 R. C. L. 570. 

The court, however, submitted the facts to the jury with a clear 
statement of the law of assumed risk applicable thereto, and the ver- 
dict of the jury is conclusive. 

We find nothing to support the contention of plaintiff that assisting 
in the removal of the wagon was not within the scope of his employ- 
ment, or that the risk was not as open and obvious to him as it was to 
the défendant. 

The judgment is affirmed, with costs. 

Affirmed. 
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DISTRICT OF COLUMBIA et al. v. GLADDING et al. 

(Coure of Aitpeals of District of C'olumbia. Subniitted Januai-y 7, 1020. De- 

cided February 2, 1920.) 

No. 3284. 

1. Statutes <S=>225 — Rule of pari matf.iîia applicaulk oxly wiiere meani.xg 

is doubtful. 

Tlie rule of pari matoria is nppli(;a))le oiily wlicre a statute is ambiguous 
or its significance doubtful. 

2. Intoxicating liquop.s iS=247 — Intoxicants introduced in violation op 

Reed Amendment kot suiîject to forfeiture undeb Siieppard Act. 

lutoxieants brought into tbe District contrary to the Reed Amendment 
(Comp. St. 1018, Conip, St. Ann. Supp. 1010. §§ S739a, 10387a-10387c) , 
whicli provides a fine or imprisonment, or botli, for its violation, are not 
subject to forfeiture under tlie Siieppard Act (Comp. St. 1918, Comp. St. 
Ami. Supp. 1010, §§ .'!421i4a-,'î421%s), providing for the forfeiture of in- 
toxicant.s illegally received, possessed, etc., since the statutes are inde- 
pendeiit, and the Reed Amendiiieut clearly deflnes the punishment whlch 
shall be inflicted for its violiition. 

Appeal from the Suprême Court of the District of Cohimbia. 

Action by Harry T. Gladding and Erastus C. Gladding, copartners 
trading under the firm name and style of Gladding's Express Company, 
against the District of Columbia, a municipal corporation, Cari Flather, 
and Edwin B. Hesse. Judgment for plaintiffs, and défendants appeal. 
Affirmed. 

F. H. Stephens, of Washington, D. C, for appellants. 

W. J. Lambert and T. M. Wampler, both of Washington, D. C. 
(Rudolph H. Yeatman, of Washington, D. C, on the brief), for appel- 
lees. 

SMYTH, Chief Justice. This appeal involves the right of the appel- 
lees to the possession of a quantity of intoxicating liquor brought into 
the District of Columbia, in contravention of the Reed Amendment 
(39 Stat. 1069; 40 Stat. 11. Si [Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 8739a, 10387a~10387c, 10387ee]). There was judgment for 
the plaintiffs below, and the défendants appeal. 

[1,2] There is no dispute about the facts; they are stipulated. 
It appears that the Gladdings were, at the time the liquor was carried. 
into the District, and for some years previous thereto had been, en- 
gaged in the business of transporting goods by motor trucks from Balti- 
more to this District. The day after the Reed Amendment was made 
applicable to the District, they as common carriers conveyed the liquor 
in question into the District for a numbei: of consignées. The driver 
of the truck containing it was arrested foi" violating the Amendment, 
and the liquor was seized by the police. He pleaded guilty. Appellant 
Elather, as captain of police, turned the liquor over to the appellant 
Hesse, as Property Clerk of the District, who, after the conviction of 
the driver, refused to surrender it to the Gladdings, claiming that under 
the provisions of the Sheppard Act (39 Stat. 1123 [Comp. St. 1918, 

^s^jFor other cases see same toplc & KBY-NUMBEPl in ail Key-Numbered Digests & Indexes 
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Comp. St. Ann. Supp. 1919, §§ 3421i/ia-342iy4s]) it was his duty to 
destroy it. Thereupon the Gladdings, asserting that they were entitled 
to the possession of the liquor as bailees, instituted action for its 
recovery. 

The Sheppard Act déclares that alcoholic liquors "illegally mariufac- 
tured, received, possessed, or stored'' are forfeited to the District of 
Columbia, and directs that they "may be * * * ordered to be 
destroyed by the court after a conviction. * * * " Section 18 
(section 342P^0- It is conceded that the liquor was not brought into 
the District in violation of the Sheppard Act, but that the law breached 
was the Reed Amendment. That amendinent provides in section 5 
(section 10387b) that for the doing of certain things forbidden therein 
the guilty one "shall be fined not more than $1,000, or imprisoned not 
more than six months, or both, and for any subséquent offense shall 
be imprisoned not more than one year." This is the only penalty which 
it contains. There is nothing in it that requires the confiscation of the 
liquor. 

Counsel for appellants, however, contend that the Sheppard Act 
and the Reed Amendment, since they relate to the same subject, must 
be construed together, and, following the rule in pari materia, the court 
should import into the y\niendment the sanction of the Sheppard Act. 
We do not think the rule invoked is at ail applicable. It is resorted to 
only "as an aid in determining the meaning of a doubtful statute." 
39 "Cyc. 1150. "A statute falls under that rule only when its terms are 
ambiguous or its signiflcance is doubtful." United States v. Colorado 
& N. W. R. Ce, 157 Fed. 321, 330, 85 C. C. A. 27, 36 (15 L. R. A. [N. 
S.] 167, 13 Ann. Cas. 893) ; Endlich on Interprétation of Statutes, § 53, 
p. 67. 

But the language of the Reed Amendment is not ambiguous. It 
plainly says the penalty for bringing intoxicating liquors into the Dis- 
trict shall be as aforesaid, and, when we look back to the place in the 
same section where the punishment is prescribed, we find that it is con- 
fined to a fine or imprisonment, or both, and that it does not command 
the destruction of the seized liquor. The Suprême Court of the United 
States bas said that — 

"Where a law is expressed in plain and unambiguoiis tenns, whether thoae 
ternis are gênerai or Umlted, Législatures should be intended to niean wliat 
they hâve plainl.y expresse<l, aud conseqilently no room is left for construction." 
Lake County v. Rollins, i:!0 U. S. G62, 670, 9 Sup. Ct. 651, 652 (32 L. Ed. 1060). 

We must take the law as Congress wrote it, and in doing so we find 
no warrant for the position of the appellants. It is said in their brief 
that, unless the view for which they argue is adopted, confusion will 
resuit in the administration of the two statutes. We think not. They 
deal with diflï'erent situations. The Reed Amendment relates to ship- 
ments in Interstate commerce only, while the Sheppard Law is local 
in its application. They stand apart, and may be administered as in- 
dependent statutes. The only point, however, which we décide, is that 
the Reed Amendment clearly defines the punishment that shall be inflict- 
ed for its violation, and that there is nothing in it which condemns to 
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destruction liquor brought into the District in disregard of its pro^d- 
sions. 

Judgment affirmed, with costs. 

Affirmed. 



DISTRICT OF COWJIBIA et al. v. SCAIX10> 

(Court of Appeals of District of Columbia. Submitted January 7, 1920. De- 
cided Febniary 2, 1920.) 

No. 3285. 

Appeal from the Suprême Court of the District of Columbia. 

Action by Salvatore Scalco against Ihe District of Columbia, a municipal 
corporation, and Edwin B. Hesse, Chief and Property Clerli of the Metropoli- 
tan Police of the District of Columbia. Judgment for plaintlff, and défendants 
appeal. Affirmed. 

F. H. Stephens, of Washington, D. C, for appellants. 

SMTTH, Chief Justice. It Is conceded by the parties to thls: appeal that 
the questions involved are the same as those disposed of thls day lu District 

of Columbia et al. v. Harry T. Gladding et al., 49 App. D. C. , 263 Fed. 628,, 

and must be ruled by the décision in that case. 

For this reason, the judgment is affirmed, with costs. 

Affirmed. 



UNITED STATES ex rel. MoDONALD et al. v. LANE, Secretary of the 

Interior, et al. 

(Court of Appeals of District of Columbia. Submitted January 6, 1920. De- 
cided February 2, 1920.) 

No. 3311. 

1. Public lands ®=»110 — Protest and contests EEnucEu to concrète case 

WITHIN TWO-YEAR PERIOD, BUT TRIED LATEH, HEJLD A "PENMNQ COKTEST 
OB PROTEST," PREVENTING ISSUANCE OF PATENT. 

Aet March 3, 1891, § 7 (Comp. St. § 5113), entitling public land entrymen 
to patents two years after issuance of a receiver's receipt, if there is no 
"pending contest or protest," does not require issuance of a patent, 
where a protest and two contests were resolved into a single concrète 
protest by the government within the two-year period, although the case 
was not tried untll later. 

2. Mandamus <@=>71 — Investigation of facts anu interprétation op stat- 

ute allowable to determine whetheh act is ministeeial ob jubisdic- 

TION HAS BEEN EXCEEDED. 

While mandamus will not issue for the correction of an error, It may 
be necessary to investigate the facts and interpret a statute, to détermine- 
whether an officiai was called upon to perform a mmisterial act prescribed 
by statute, or whether he had exceeded hJs Jurlsdiction. 

Appeal from the Suprême Court of the District of Columbia. 

Mandamus proceeding by the United States, on the relation of Dan 
C. McDonald and others^, against Franklin K. Lane, Secretary of the 
Interior, and Clay Tallman, Commissioner of the General L,and Of- 
fice. From a judgment dismissing the pétition, relators appeal. Af- 
firmed. 

<g=For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes , 
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S. V. Hayden and Chas. R. Pierce, both of Washington, D. C, for 
appellants. 

C. D. Mahaffie and C. E. Wright, both of Washington, D. C, for ap- 
pellees. 

VAN ORSDEL, Associate Justice. Appellants, hereafter referred 
to as relators, appeal from a judgment of the Suprême Court of the 
District of Columbia dismissing a pétition for a writ of mandamus. 

It appears that one John H. McDonald, the father of relators, made 
settlement on a quarter section of land in the state of Washington in 
1901. Final proof was made in the local land office, and a final receipt 
issued September 1, 1909. On August 9, 1909, one Odell filed an affi- 
davit of protest against the granting of a final receipt, charging, among 
other things, that a portion of the land had been occupied for townsite 
purposes before and during McDonald's settlement and entry. It was 
noted by the local officiais that the final receipt was issued "over the 
attached protest." On the same grounds an affidavit of contest was 
filed by one Kohrdt on May 13, 1910, and an affidavit of contest by 
one Potter and others on May 17, 1910. 

McDonald moved to dismiss the protest and contests, but the motion 
was denied by the Secretary of the Interior on October 20, 1910, at 
which time he ordered an investigation to be made by a spécial agent. 
This investigation resulted in a report by the Chief of Field Division 
June 19, 1911, reducing the charges to four counts, which he recom- 
mended that McDonald should be required to answer. The four 
counts were based upon the charges contained in the Odell protest and 
the Kohrdt and Potter contests. 

By order of the Commissioner of the General Land Office of No- 
vember 20, 1911, a formai hearing was had on the charges preferred, 
at which McDonald appeared with witnesses and was heard. Accord- 
ingly a finding was made by the officers of the local land office, sustain- 
ing the charges and recommending the cancellation of the entry as to 
40 acres of the land and the issue of patent to McDonald for the re- 
maining 120 acres. This was affirmed by the Commissioner of the 
General Eand Office, whose judgment was, in turn, affirmed by the Sec- 
retary of the Interior. On November 5, 1914, McDonald petitioned for 
a rehearing and review of the Secretary's décision. The pétition was 
denied and this proceeding was brought. 

[1] The case turns upon the interprétation of the proviso to section 
7 of the act of Congress of March 3, 1891 (26 Stat. 1095, 1099 [Comp. 
St. § 5113]), as follows: 

"That after tho lapse of two years from the date of the issuanee of the 
recelver's receipt upon the final entry of any tract of land under the honiestead, 
tlniber culture, désert land. or pre-emption laws, or under this act, and when 
there shall be no pendingr contest or protest against the \'alidity of s-uch entry, 
the entryman shall be entitled to a patent couveylnç the land by hlm entered, 
and tlie same shall be issued to him ; but this proviso shall not be construed 
to require the delay of two years from the date of said entry before the issu- 
Ing of a patent therefor." 

Just what constitutes a "pending contest or protest" bas been the 
.subject of considérable controversy in the Interior Department. In the 
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Case of Jacob A. Harris, 42 L,. D. 611, the Secretary, reviewing at 
length the departmental décisions bearing upon the above proviso, de- 
fined its object as follows : 

"UpoH mature considération, the department Is eonvineed that a eontest or 
protest, to del'eat tli,-> ^'onflrmatory eftect of ttie proviso, must be a proceodiug 
siifliclent in itself to place the entryman on his défense or to require of Uiin a 
showing of materlal fact wlien served with notice thereof." 

This language was quoted with approval in Hoglund v. Lane, 44 
App. D. C. 310, 314, and on appeal in L,ane v. Hoglund, 244 U. S. 174, 
180, 37 Sup. Ct. 558, 61 L. Ed. 1066. 

Applying this rule to the présent case, we find that at the expiration 
of two years from the issuance of the final receipt — September 1, 1909 
— there was pending one protest and two contests which had been rc- 
duced to four spécifie charges. It is not important that the case thus 
formulated had resolved itself into a protest by the government, rather 
than a eontest or protest between indi\idual claimants, or that the case 
was not brought to trial until more than two months after the expira- 
tion of the two-year limitation, since the case upon which the govern- 
ment relied, and to which McDonald finally responded by answer and 
défense, was in fact pending at the expiration of the two-year period. 
Not only did McDonald hâve notice of the protest and contests, but 
he had appeared and sought their dismissal. lie also had notice of the 
proceedings which resulted in the réduction of the protest and contests 
into a concrète case, which, as we hâve observed, was pending at the 
expiration of the two-year period, and which was tried shortly there- 
after. In thèse proceedings the limitation of the statute was not in- 
voked by the contestée. Clearly the bar of the statute bas no applica- 
tion to the présent case. The action hère was spécifie, and directed 
against the entry, and not, as in the Hoglund Case, a mère suggestion of 
the propriety of such an action. 

[2] It is unnecessary to answer the more difificult question, raised 
by counsel for the government, to the efifect that, the Secretary having 
determined that a eontest or protest was pending at the expiration of 
the two-year period, the court is estopped in mandamus to inquire into 
the merits of the case to détermine the correctness of his conclusion. 
It is elem'entary that mandamus will not lie for the correction of error, 
but inquiry into the facts of a given case, for the purpose of ascertain- 
ing whether the Secretary was called upon to perform a mère minis- 
terial act prescribed by statute, or whether in the act complained of he 
exceeded his jurisdiction, is always open to the courts. To this extent 
both investigation of the facts and interprétation of the statiite may be 
necessary. 

The judgment is affirmed, with costs. 

Afifirmed. 
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COLE V. COLE et al. 

(Court of Apppals of District of Oolunil)ia. Sulmiitted January 8, 1920. 
Deeided Jlni-fh 1, 1920.) 

No. 32S0. 

1. Divorce <&=»146 — Motion to heopen c.\se for abditional kvidence im- 

pboperly deinied. 

In a husband's suit for divorre, whero the évidence of adultery botween 
hlm. and a eorespondcnt was ontircly circninslantial and. after tlie court 
had aunonnced that lioth tlie bill and cross-hill would be dismissed because 
of adultery of botli plaintiff and détendant, tlie liusband submitted aflida- 
vits of tliree physicians, who liad eonducted Reparate pliysical examlna- 
tions of the coresnondeut, tl'.at sire was a virgin, a motion to reopen tlie 
case sbould hâve been granted. 

2. Divorce <®=3l46 — Kules ov procédure kot as strict as in .tury trials. 

A divorce suit Is a procpeding in equity, and the chancellor lias full su- 
pervision of the trial, and is not Incunibered by rules of procédure with 
the same strictness as in jury trials. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by G. R. Lee Cole against Minnie B. Cole and others. From a 
decree dismissing the bill and cro,ss-bill, plaintiff appeals. Reversed 
and remanded, with instructions, as against appellant. 

Crandal Mackey, of Washington, D. C, for appellant. 
R. H. McNeill, of Washington, D. C, for appellee. 

VAN ORSDEL, Associate Justice. Appellant brought suit for di- 
vorce in the Suprême Court of the District of Columbia charging ap- 
pellee, his wife, with adultery. Appellee answered, denying the charg- 
es contained in the bill, and fîled a cross-bill charging appellant with 
adultery, and praying an absolute divorce. 

At the conclusion of the trial the court entered a decree, in part, as 
f ollows : 

"That the prayers for divorce a viuculo iiiatriinonii in botli the original and 
oross-bill herein be and tliey are hereby dcnied, because of tlie adultery com- 
mitted by the défendant in the original 1)111, Jlinnio B. Cole, witji two of the 
corespondents uained therelii, * * * and because of the adultery coniinit- 
ted by the défendant in the cross-bill, George lî. Lee Cole, with * » * tbe 
corespondent named therein." 

From the decree plaintiff appeals. 

The appeal can be disposed of on a single assignment of error. It 
appears that when the case closed the court announced vvhat his de- 
cree would be, but before the decree was entered appellant moved the 
court to reopen the case for the purpose of taking the testimony of 
three physicians and surgeons whose affidavits were attached to the 
motion. The affidavits were each to the effect that the corespondent 
with whom appellant was found to bave had adultérons relations had 
submitted herself to a physical examination and had been found by 
each of the physicians to be a virgin. In each instance the physician 
eonducted a separate, individual examination, and expressed his Per- 
sonal conviction independently of the opinion of the others. 

<g=>For other cases see sacîe topic & KEY-NUMBER in ail Kcy-Numbered Digests & Indexes 
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[1,, 2] We think it was error for the court to refuse to reopen the 
case, and receive the testimony of thèse physicians and of other wit- 
nesses that might hâve been produced on this point. This is a pro- 
ceeding in equity, where the chancellor has full supervision of the 
trial. He is not incumbered by rules of procédure with the same 
strictness as in jury trials ; though it may well be that the showing 
hère, if made after the verdict of a jury, would hâve been sufficient 
to compel the granting of a new trial. But it did not call for a new 
trial. It could hâve been admitted as additional évidence, which, if 
found to be true, would hâve disposed of appellant's case. 

The party primarily affected by the déniai of the motion, and the 
one calling for équitable protection, is the girl, the corespondent, at 
the time of the alleged adultery under 20 years of âge. The évi- 
dence against her is entirely circumstantial, with an equal number of 
witnesses on each side, none of whom could be said to be disinterested. 
Her future réputation is at stake. Her life has been blasted by this 
decree, if allowed to stand. It has imposed a stigma upon her char- 
acter, which time and upright conduct in the future cannot wholly 
erase; while this évidence, if found to be true, will redeem her from 
disgrâce and restore to her that esteem which is equitably and chari- 
tably her due. 

The decree is final as to appellees, since no appeal was taken there- 
from ; but as to appellant it is reversed, with costs taxed against the 
appellant, and the cause remanded, with instructions to grant a new 
trial. 

Reversed and remanded. 



EVANS et al. y. BELL. 

(Court of Appeals of District of Colunibla. Submitted Januarv 7, 1920. De- 

cided Mardi 1, 1920.) 

No. .S283. 

1. I"^AUDtTLE]SrT CONVEYANCER <g=3278f2) WlFE, TO WIIOM DEBTOR CONVEYS 

l'HOPERTY, MUST PBOVB BIQUT TIfEBETO. 

Where a debtor conveys ail iiis property lo his wife, the burden Is on 
her to prove distinctly and satisfactorily her right thereto. 

2. FlîAUDULENT CONVEYANCES <g=3l04(l) CONVEYANCE TO WIFE VIEWED WITH 

SUSPICION AND EEQUIEES CLOSE SCRUTINY. 

A eonveyance by a debtor of ail lus property to hl» wife is viewed by 
the law with grave suspicion, and requires close scrutiny at the hands of 
a court of equity. 

3. HUSBAND AND WIFE <®=» 133(7) — KviDENCEl INSUFFICIENT TO SHOW PBOPEBTY 

WAS PURCIIASED WITH MONEY OP DEBTOR'S WIFE. 

In a suit to set aside a eonveyance by a debtor to his wife of his only 
property, évidence held Insuffloient to show that the property was paid 
for with her money. 

4. Evidence ©='(7(1) — Paixuee to call witnesses olaimed to uave Knowl- 

edge RAISES L'NFAVORABI.E PRERUMPTION. 

Where a party has it in his power to call certain witnesses who, he 
claims, are famillar with the subject belng investigated, and fails to do ko, 

ig==>Por other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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there is a presumption that their testlmony, If called, would not be favor- 
able to his case. 
5. B'eaudulent convetances <g=564(2)— Debtob chaeged with intbnt to de- 

FKAUD, WnEEE NATURAL CONSEQUENCE OF CONVETANCB. 

As the natural and probable conséquence of a conveyance by a debtor 
to his wife of the only property owned by him at the tlme was to delay, 
hinder, and defraud a créditer, he must be held to hâve so intended. 

Appeal from the Suprême Court of the District of Columbia. 
Suit by Alexander H. Bell against lUtyd C. I. Evans and another. 
From a judgment in favor of plaintiff, défendants appeal. AfHrmed. 

W. M. Ellison, of Washington, D. C, for appellants. 
Geo. C. Gertman, of Washington, D. C., for appellee. 

SMYTH, Chief Justice. Bell recovered a judgment by default 
against lUtyd C. I. Evans for money loaned to him, and, after an exé- 
cution was retumed nulla bona, instituted a suit in equity to set aside 
a conveyance of real estate from Evans to his wife, the other appellant, 
and to subject the property to the payment of the judgment. From 
a décision granting him the relief prayed, défendants appeal. 

At the time the indebtedness was incurred by Evans he was engaged 
in business and owned some houses in Washington, besides being the 
record owner of the property which forms the subject of this suit. 
In December, 1915, seven months after he had borrowed the money, 
he conveyed the last-mentioned property to his wife for the stated 
■considération of $10, "love, and affection." In the meantime he had 
disposed of the other property, and hence by the conveyance to his wife 
he stripped himself of ail property which might be reached for the 
satisfaction of the indebtedness. Bell urges that the conveyance was 
«ntirely voluntary, and made for the purpose of delaying, hindering, 
and defrauding Evans' creditors. The défendants, on the other hand, 
contend that the property had been purchased originally with the 
wife's funds, and the title taken inadvertently in the husband's name, 
and that the conveyance to the wife was simply the placing of the 
légal title where in equity it belonged. 

[1, 2] It is a well-settled rule of law that where the husband, being 
indebted, conveys ail his property to his wife, as hère, the burden is 
on her to prove distinctly and satisfactorily that she is entitled to the 
property. Such a transaction is viewed by the law with grave sus- 
picion, and requires close scrutiny at the hands of a court of equity. 
Flint V. Chaloupka, 78 Neb. 594, 597, 111 N. W. 465, 13 L. R. A. 
(N. S.) 309, 126 Am. St. Rep. 639; Seitz v. Mitchell, 94 U. S. 580, 
583, 24 L. Ed. 179; Owens v. Daniel, 230 Fed. 101, 104, 144 C. C. A. 
399; Klinger v. Hyman, 223 Fed. 257, 265, 138 C. C. A. 499; Miller 
V. Gillispie, 54 W. Va. 450, 46 S. E. 451 ; Gates v. Gard, 93 Tenn. 
334, 24 S. W. 486; Kline v. Kline, 103 Va. 263, 48 S. E. 882. Appel- 
lants hâve not directed our attention to any authority announcing a 
différent rule. They ref er to Pomeroy's Eq. Juris. (3d Ed.) § 1037, and 
certain décisions, which say in effect that, where property is purchased 
with the funds of one person and the légal title is taken in the name 

$:=3For other cases eee saine toplc & KEY-NDMBER in ail Key-Numbered Dlgusts & Indexe* 
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of another, a trust will resuit in favor of the former. But that prin- 
ciple is not disputée! hère. The question before us is whether or not 
the wife has proved by the required quantum of évidence that she 
paid the purchase priée. 

[3] There are two pièces of property involved, a house and lot, and 
an adjoining lot. The former cost $7,200, and the latter $700; $500 
was paid down on the house, and $300 on the additional lot. The 
purchase of the house was made before that of the adjoining lot. They 
were separate transactions, and in each case the title was taken in the 
name of the husband. While he held the title he borrowed $800 on 
one of the lots, presumably the one on which the home stood. It is not 
recorded that the wife made any objection to this use of the property, 
or that she did not know of it. This is significant. 

For five years before her marriage, the wife says, her four brothers, 
one sister, and her future husband boarded with her ; that through 
this means she accumulated a sum of money which she loaned to her 
brother-in-law, and that when she married she called in the loan and 
applied the money on the purchase price of the property ; also that 
the money used in making subséquent payments was derived f rom her 
business as a keeper of boarders. She did not remember whether the 
money lent to her brother-in-law was paid back by check or in cash, 
and the brother-in-law was not called to'testify. He was in France 
at the time of the trial, but no motion was made to continue the case 
until he returned, or his déposition could be taken. Neither was she 
ablè to say when she loaned the money to him, or what he used it for; 
nor did she remember whether she turned her money over to her 
husband, to be applied by him on the purchase price, or paid it directly 
to the person from whom the property was purchased. She could not 
tell whether she had a written agreement for the purchase of the 
property or not, or whether the transactions were closed at her home 
or at the office of Seers, the real estate dealer. The latter, she said, 
well knew that she was buying the property; but she could not 
tell why he made the deed to her husband, instead of to her. 

The husband said that his wife turned the purchase money over 
to him, that he deposited it in his own name, but that he did not re- 
member whether he paid for the property by check or in cash. He had 
no canceled checks, and the bank records were not produced. Later he 
said he was not sure whether he or his wife gave a check for the 
$500 to Seers. He testified that his wife's people ail knew that the 
property belonged to her and that Seers could prove it; but noue of 
his wife's people, nor Seers, nor any of the oflicials of the bank where 
he did business was called, and no reason is given for défendants' fail- 
ure to call them. 

[4] Generally, where a party has it in his pov^'er to call certain wit- 
nesses who, he claims, are familiar with the subject being investigated, 
and fails to do so, there is a presumption that their testimony, if they 
were called, would not be favorable to his case. MacConnell v. Wood, 
47 App. D. C. 424. That rule is applicable hère. The défendants were 
the only witnesses. They gave no reason why the title to the property 
was taken in the husband's name, if it was not his, and permitted to 
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■remain tliere for nearly five years, and until he became financially 
embarrassée!. We are constrained to say that the testimony presented 
by the appellants is unreliable, and, when studied in the Hght of the 
circiunstances disclosed by the record, fails to establish, with that 
convincmg force which the law requires, that the property was not the 
husband's but the wife's at the time he made the conveyance. 

[5] Being the owner of the property in suit, and having no other 
property at the time, Evans' conveyance, we beheve, was made for the 
purpose of delaying, hindering, and defrauding his créditer, Bell. 
That was the natural and probable conséquence of what he did, and 
he must be held to bave intended it. Barber v. Wilds, 33 App. D. C- 
150. 

The judgment of the lower court is affirmed, with costs. 

Affirmed. 



SOUTIIKEN PAC. R. CO. v. LANE, Secretary of the Intprior, et al. 

(Court of Appeiils of Distriot of Oolmnliia. Sultinlttod Feb. C, 1920. DecidecI 

Mardi 1, 1020.) 

No. 3300. 

1. Public lands <S=>82 — IvAiLKO.\ri grant not violated by eeqdirinq lands 

TO HE TENDERED AS BA8E FOR HEU LANDR I,\ FORTY-ACUE TRACTS. 

A railroad land grant (14 Stat. 292), providins; that, when land is lost 
to tlie railroad for spectlied reasoiis, otlier laiids niay Ix; selected in lieu 
thereof, is not violated hy rulin^s of the Secretary of the Interior that, 
in tenderlng land as a basis for lien lands, the coin]>any must not tender 
fractions of 40-acre tracts, where the company will not be prevented by 
sucli rulings frora utilizlng the base lands involved. 

2. Public lands iS=82 — Secretary's ruling as to manner of tendebing 

BASE FOR LIEU LANDS NOT SUBJECT TO COURt's CONTKOL. 

TJnder a railroad land grant (14th Stat. 292), providing that, when land 
is lost to the company for specified reasons, it niay select other lands in 
lieu thereof, under the direction of the Secretary of the Interior, a ruling 
of the Secretary that land tendered as base for li.iu lands must not be 
tendered in fractions of 40 acres is a matter of administration, comniitted 
to the discrétion of the Secretary, and not subjeet to the control of the 
courts. 

Appeal from the Suprême Court of the District of Columbia. 

Suit by the Southern Pacific Railroad Com])any against Franklin 
K. Lane, Secretary of the Interior, and another. From a judgment 
dismissing the bill, plaintifï appeals. Affirmed. 

A. A. Hoehling and C. F_. R. Ogilby, both of Washington, D. C, 
for appellant. 

C. E. Wright and C. D. Mahaffie, both of Washington, D. C, for 
appellees. 

SMYTH, Chief Justice. The railroad company filed its bil! against 
the Secretary of the Interior and the Commissioner of the General 
Land Office, in which it prayed that they might be restrained from en- 
forcing certain rulings jjassed by the Secretary, and from rejecting 

<g=:3For ofner cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & iDdezes 
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certain land sélections made by the railroad company. The défendants 
moved to dismiss the bill, which motion was sustained, and the rail- 
road company brings the case hère for review. 

Under an act of Congress (14 Stat. 292) the railroad company was 
granted by the government lands described therein. The act provides 
that, where lands are lest to the company for any of the reasons men- 
tioned in it, other lands may be selected by the railroad in lieu there- 
of, "under the direction of the Secretary of the Interior." The lands 
lest are called "base" and those selected in their stead "lieu." In 1903 
the railroad company filed a sélection of lieu lands and designated other 
lands as base for them, It developed that the lands tendered as base 
were not within the primary limits of the grant, and hence were not 
good base. Later, in 1918, the company offered, in substitution for the 
invalid base, lands consisting of two tracts of 40 acres each, one of 10 
acres, and one of 5 acres. The Commissioner declined to accept the 
base, for the stated reason that parts of a légal subdivision are not 
proper bases for making lieu sélections, unless the entire légal subdivi- 
sion is offered in the same list, and his action was affirmed by the 
Secretary. 

The bill asserts that, if the relief sought is not granted, the contract 
«ffected between the company and the government by the granting 
act will be breached, and the company will, in conséquence, suffer ir- 
réparable loss, damage, and injury. 

On the other hand, counsel for the appellees urge that the practice 
in pursuance of which the sélection was rejected is of long standing 
in the Land Department; that it was adopted by the Secretary, be- 
eause in his judgment it was the best method by which to guard against 
errors and to facilitate the keeping of accurate accounts with the land 
grant railroads ; that under it one can tell at any time by a glance of 
the eye "what légal subdivisions of lost base hâve been used in making 
lieu sélections" ; that to change the method now to conform with the 
views of the railroad company would be unwûse, and would involve a 
radical departure from the présent System of bookkeeping in that divi- 
sion of the department which bas to do with the handling of railroad 
land sélections. They point to the provision of the granting act which 
says that sélections shall be made "under the direction of the Secretary 
of the Interior," and argue that the Secretary is thereby authorized 
to make such reasonable régulations touching the matter as he may 
deem proper. They add that the bill does not disclose that any sub- 
stantial right of the railroad company is affected by the action of the 
défendants and that the contest is simply whether the method adopted 
by the Secretary or the one suggested by the railroad company is the 
better. 

The claim that irréparable injury will resuit to the company is bot- 
tomed upon the charge that the Secretary's action violâtes the terms 
of the grant. The bill allèges nothing else, not even that the railroad 
company will be inconvenienced thereby, although counsel argues that 
it would. 

[1] We do not think the rulings of the Secretary violate the grant. 
He did not refuse to give the railroad company lieu lands for proper 



DUNCAN V. SHELLY 630 

(203 P.) 

base, but simply provided that in tendering the base the company must 
follow a prescribed course- — must not tender fractions of 40-acre tracts, 
that being the smallest légal subdivision known to the public land 
laws (Rev. Stat. § 2397 [Comp. St. § 4805]), except in case of mining 
claims and lands peculiarly situated. If the rulings assailed prevented 
the Company from utilizing the base lands hère involved, so that the 
Company would be thereby deprived of a part of its grant, we would 
hâve a différent question; but that is not so in the case before us. 
Possibly instances may arise under the rulings mentioned when that 
would happen. When they do, it will be time enough to dispose of 
them. At this time we can pass only on the case before us. 

[2] Moreover, we are satisfied that the rulings we are considering, 
as they affect this case, are merely matters of administration, com- 
mitted by Congress to the sound discrétion of the Secretary, and, as 
such, are not subject to the control of the courts. As was said in 
Decatur v. Paulding, 14 Pet. 497, 515, Appx. (10 L. Ed. 559, 609): 

"The interférence of the courts with the performance of the ordlnary duties 
of the executive departments of the governiiient would be productive of iioth- 
ing but misohief, and we are quite satisfied that sucli a iwwer was never in- 
tended to be given to them."' 

See, also, United States ex rel. Ashley v. Roper, 48 App. D. C. 69, 
76, and cases there cited. 

We can discover no error in the judgment, and it is therefore af- 
fîrmed, at the cost of the appellanc. 

Affirmed. 



DUNCAN V. SIIELLY. 

(Court of Appeala of District of Columbia. Subinitted January 12, 1920. 
Decided March 1, 1920.) 

No. 1267. 

1. Paiisnts ©=183 — Knowledge of applicant's assignée impitted to ap- 

PLICANT. 

Wliere a patent will inure to tlie benefit of a party purchasing the 
rights of the applicant, its Itnowledge of a confiicting invention must be 
iniputed to him, and its activity in flling the application is his activity. 

2. Patents <S=:390(.3) — Inventor, junkino dhvice and delaying giving it to 

public, lost bigiit to priority. 

Where an inventor, after redncing his invention to practice, .lunked his 
deviee and delayed for two years In taking steps to give it to the public, 
he lost his right to priority over another inventor, who in tlie meantime 
had reduced his invention to practice and applied for a patent. 

3. Patents <g=387 — Abandonment of invention may be infebrbd fbom con- 

DUCT. 

While abandonment of an invention by tlie Inventor must be sustained 
by convinciug proof, if bis conduct discloses an Intention to pursue the 
matter no furtlier, abandonment may be inîerred. 

4. Patents ©=87 — Evidence iield to stiow abandonment of invention. 

Evidence in an interférence proceeding held to show that the delay of 

©=3For other cases eee same topic & KBY-NUMBBE In ail Key-Numbered Digests & Indexea 
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thc junior X''ii"ty in fllinjï liis application wiis not due to lacli of funds, 
but to abandonment of tlie invention. 

Appeal from Décision of Commissioner of Patents. 

Interférence proceeding in the Patent Office between Raymond 
Duncan and Samuel Shelly. From a décision awarding priority to 
Shelly, Duncan appeals. Reversed. 

A. E. Dieterich, of Washington, D. C, and C. A. Dieterich, of New 
York City (William P. Jones, of New York City, on the brief), for ap- 
pellant. 

J. Edgar Bull, of New York City (Delos Holden and William A. 
Hardy, both of Orange, N. ]., on the brief), for appellee. 

VAN ORSDEL, Associate Justice. This appeal is from the déci- 
sion of the Commissioner of Patents in an interférence proceeding 
awarding priority of invention to appellee, Shelly. 

The invention relates to a stop mechanism by means of which the 
turntable of a phonograph may be automatically stopped when the 
reproduction of sound from the record bas been completed. It is un- 
necessary to consider the invention or the counts of the issue, since 
the appeal turns upon questions of law. 

Appellant, Duncan, allèges concejîtlon of the invention in May, 1914, 
and réduction to practice in June, 1914. lie filed bis application for 
patent April 21, 1915. Appellee, Shelly, allèges conception in April, 
1914, réduction to practice May 17, 1914, and a written description of 
the invention June 15, 1914. He filed his application April 5, 1916, 
and is, therefore, the junior party in this interférence. 

It appears that in May, 1914, Shelly produced an automatic stop 
for a phonograph, which was experimented with and proved to be op- 
eritive. There is a division of opinion in the tribunals belovv as to 
whether it amounted to a réduction to practice of the présent inven- 
tion. But in our view of the case this is unimportant. After this 
May test appellee caused an application for a patent to be prepared, 
which was never filed. This device, the structure of which is not 
clearly disclosed, was not preserved. In regard to it appellee testified 
in answer to a question : 

"No, sir ; 1 did not intend to use tliese parts over again, beeause tliey were 
too bulky and cluinsy. Tliese parts were simply used to show that my theory 
or experiment was right." 

The f ollowing question was then propounded : 

"Hy 'no, sir,' as used in your last answer, you mean tliat you were not much 
coneerned witli what becanie. of your original stop niechanisni. Is that riglitï" 

To which he answered: 
"That is riglit." 

It will be observed that it was at the time Shelly was experimenting 
with the invention that Duncan came into the field and with commend- 
able promptness reduced his invention to practice and filed his applica- 
tion. On April 19, 1916, Duncan granted the Thos. A. Edison, In- 
corporated, a license upon a royalty basis to use the invention on its 
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phonographs. The device, however, had been under test in the ex- 
périmental laboratory of tlie Edison Company since the summer of 
1915, during which time negotiations were conducted leading up to the 
contract of the follovving April. 

According to his own record, Shelly did nothing from June, 1914, 
until February, 1916, when he made a second machine, which was 
submitted to the Edison Company abolit February 18, 1916, and which 
was purchased outright by the Edison Company for the sum of $540 
by contract dated March 9, 1916. He also agreed to exécute any ap- 
plications for patent which the Edison Company might prépare and 
hâve prepared. 

[1] We think the assumption may be indulged that the purchase of 
the Shelly invention and the application for patent, which inures solely 
to the benefit of the Edison Company, inspired the completion of the 
royalty contract for the use of the Duncan device for the express pur- 
pose of dcfeating and suppressing it. The knowledge of the Duncan 
invention by the Edison Company must be imputed to Shelly. Hence 
the activity of the Edison Company in filing the application for the 
second or 1916 device is Shelly's activity. Aside from the abstract 
jîrinciple of law that in a case like the ]n-esent the assignor and assignée 
must stand upon a level, it clearly appears from the record that the 
résurrection of the abandoned 1914 cxperiment by Shelly in the form 
of the 1916 device was inspired by the agents of the Edison Company. 

[2] This, however, is not important, except in so far as it throws 
light upon Shelly's conduct, since, of course, the Edison Company must 
be held to hâve succeeded 1o whatever rights Shelly had, and the case 
must be determined solel}- from the standpoint of Shelly's right to 
prevail. We think, however, without determining the question of ré- 
duction to practice in 1914, Shelly, by his delay and conduct in junk- 
ing the 1914 device, lost his right to assert priority over Duncan. 
This is in harmony with a long line of décisions in this court, which 
has been approved by the Circuit Court of Appeals in Curtain Supply 
Co. V. National Lock Washer Co. (C. C.) 174 Fed. 45, where the court 
said: 

"It is the settled doctrine of tlie Court of Appeals for the District of Colum- 
bia that wlien an inveiitor jierfects and reduces to practice an invention, and 
falls for an nnreasonahie period to take steps to give it to tlie public, and until 
some oiie clse has independently inveiited and patented it, the earlier inventor 
forfaits his rights to a patent as against the later inventor," 

The same rule applies, also, where a patent has not issued to the 
other party. Gordon v. Wentworth, 31 App. D. C. 150; Howard v. 
Uowes, 31 App. D. C. 619; Dreckschmidt v. Schaeffer, 46 App. D. C. 
295; lîrown v. Campbell, 41 App. D. C. 499. 

[3] The intention of Shelly to abandon the invention, we think, is 
clear. It seems to bave gone out of his mind until he was inspired 
into activity by the Edison Company, which was then in possession of 
knowledge of the Duncan invention. Abandonment in most instances 
can only be determined by inferences to be drawn from the conduct of 
the party against whom it is charged, and while it must be sustained 
263 F.— 41 
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by convincing proof (Hubbard v. Berg, 40 App. D. C. 577, 581), i£ 
the conduct, as hère, disdoses an intention to pursue the matter no 
further, abandonment may be inferred. 

[4] Some attempt bas been made to account for Shelly's delay 
through bis alleged inability to secure funds to file bis application for 
patent. This défense totally fails. According to bis own story he 
bad the device constructed in 1914, wben he had an application pre- 
pared. The attorney's fee was $30. This amount, together with the 
filing fee in the Patent Office, was the insurmountable obstacle for 
almost two years, and until the Edison Company came to the rescue. 
Shelly was a young man, single, with no one dépendent upon him. 
He was employed most of the period in question, during which time 
it appears that he purchased a motorcycle and was paying for the 
same in monthly installments. His claim of inability through poverty 
to protect his rigbts by filing an application for patent is without 
merit. 

The décision of the Commissioner of Patents is reversed, and the 
clerk is directed to certify thèse proceedings as by law required. 

Reversed. 
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PHILLIPS V. HUDNUT et al. 

<Court of Aijpeals of District of Columbia. Snbmitted January 13, 1920. De- 

cided March 1, 1920.) 

No. 1268. 

1. Tbade-maeks and tkade-names <S=3 23 — Right is independent or stat- 

UTE. 

The right to a trade-mark exists ladependently of statute. 

2. Teade-makks and tradb-names <g=345 — Registration is only pbima facie 

EVIDENCE. 

Registration of a trade-mark simply constitutes prima facie évidence 
that the registrant is eutitled to the marli. 

3. TkADE-MARKS AND TEADE-NAMES <S=321 USE INSUFFICIBNT AS AGAINST ONE 

SUBSEQUENTr.Y COMMENCING CONÏINUOTJS TISE. 

Wliere a party having no establislied place of business made some sam- 
ple boxes of toilet powder, placed upon them a marie claimed by him as 
a trade-mark, and forwarded them, without previous request, through the 
house for which he was working, to dealers in goods of that character, 
who paid 5 cents for each box, thongh the usual solling prlce of sueh arti- 
cle vs^as about 50 cents, and he made no further use of the mark for two 
years, hls use thereof did not satlsfy the statute, and entitle hlm to prior- 
ity over a party subsequently commencing the continuous use of an inter- 
fering mark. 

4. TRADE-MARKS AND TRADE-NAMES iS=»44 APPELLANT CANNOT COMPLAIN THAT 

PBIOBITY SHOULD HAVE BEEN AWARDED TO THIR.D PAETY. 

In a trade-mark interférence proceeding betvveen three parties, the ap- 
pellant cannot complaln of a décision awarding priority to one of the 
other parties, on the ground that priority should hâve been avt'arded to the 
third party. 

5. TRADE-MABKS AND TRADE-NAMES <S=344 On APPEAL TO ASSISTANT COMMIS- 

SIONEB, ERROR AGAINST PAETY NOT APPEALING NOT AVAILABtE. 

Where, after priority was awarded to one of the parties to an Interfér- 
ence proceeding, he filed a motion to hâve It adjudged that the adverse 
party was not entitled to use the mark at the date of hls application, but 
did not appeal from the refusai of such motion, the refusai was not before 
the Assistant Commissioner of Patents on an appeal by the adverse party, 
and he committed error in overruling such refusai. 

Robb, Associate Justice, dissenting In part. 

Appeal from a Décision of an Assistant Commissioner of Patents. 

Trade-mark interférence proceeding between Thomas W. S. Phillips 
and Richard Hudnut and another. From a décision in f avor of Hud- 
nut, Phillips appeals. Reversed in part, and affirmed in part. 

Joseph L,. Levy, of New York City, for appellant. 
C. E. Dunn and Nicholas M. Goodlett, both of New York City, for 
appellees. 

SMYTPI, Chief Justice. This is an interférence involving the right 
of Hudnut to obtain the registration of the word "Nara" as trade-mark 
for toilet articles such as talcum, sachet, and face powder. Phillips 
had registered the word "Nyra" and Mack the word "Myra" as marks 

_ : _ . 4 
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for goods of the same descriptive propertics. The Examiner of 
Interférences held that the respective marks were one and the same, 
and awarded priority to Hudnut. He was affirmed by the Assistant 
Commissioner. After the décision of priority was announced by the 
Examiner, Hudnut filed a motion requesting him to adjudge that Phil- 
Hps was not entitled to the use of the mark at the date of his appHca- 
tion for registration. This was denied. Hudnut failed to appeal. 
However, the Assistant Commissioner reviewed the action of the Ex- 
aminer in this regard on Phillips' appeal and reversed it. 

It is clearly established that Hudnut adopted the mark in question 
in September, 1914, and used it continuously thereafter. Phillips 
claims May, 1914, as the time he commenced the use of the mark. In 
that month he had no established place of business, but made some sam- 
ple boxes of toilet powder, placed upon them the mark hère involved, 
and then forwarded them from New York, through the house for 
which he was then working, to three dealers in goods of that character, 
one in Texas, one in Philadelphia, and one in New Orléans. The boxes 
were sent without previous request by the consignées, and the price 
paid for each was 5 cents, the usual sale price of such an article being 
about 50 cents. No other use of the mark was made by him until 1916. 
The Assistant Commissioner held that this was not "a bona fide busi- 
ness transaction — was not doing business on Phillips' part, and was a 
mère laying basis for the filing of his application for registration, and 
created no trade-mark rights in Phillips." 

[1-3] The right to a trade-mark exists independently of the statute. 
Registration simply constitutes prima facie évidence that the registrant 
is entitled to the mark. Fulton Watervvorks Co. v. Bear Lithia Spring 
Co., 47 App. D. C. 438. The trade-mark statute (section 1, 33 Stat. 
724 [Comp. St. §■ 9485]) does not define what constitutes a trade-mark. 
We must go to the common law for that. 

"The trade-mark recosnlzed by the common law Is generall.v the growth of a 
(•onsiûerfible period of use, rather thau a suddeu invention. * * * Tlie ex- 
clusive riglit to it srows ont of ils use, and not its niere adoption." ïrade- 
mark Cases, 100 TJ. S. 82. 94 (25 Tv. Kû. 5.j()) ; Macniahaii Pharmacal Co. v. 
Denver Chemical Ml'fî. Co., ll.'i Fed. 468, 472, M C. C. A. 302; Amorioau 
Washboard Co. v. Saginaw Mfg. Co., 103 Fed. 281, 287, 43 C. C. A. 233, 50 

L. R. A. eoo. 

According to an authority cited by the appellant, the trader must ap- 
ply the mark to a vendible commodity and "must actually put the com- 
modity so marked on the market." Nims on Unfair Compétition and 
Trade-Marks (2d Ed.) § 216. In the light of thèse authorities we are 
persuaded that the Assistant Commissioner was right in holding that 
the use inade by Phillips of the mark does not satisfy the statute. This 
being so, Hudnut is entitled to priority over him. 

[4] Phillips complains because of the action of the Office with re- 
spect to Mack, but concerning this he has no right to be heard. What 
matters it to him if, perchance, Mack is entitled to priority over Hudnut 
since he (Phillips) cannot overcome Hudnut's date. 

[5] With respect to the action of the Assistant Commissioner in 
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overnilîng the décision of the Examiner denying the motion of Hud- 
nut, we think he was wrong. Hudnut did net appeal. Therefore the 
question did not corne before the Commissioner for considération. 

The décision of the Patent Office is revcrsed, in so far as it relates 
to the action of the Examiner on Hndnut's motion, and is affirmed in 
ail other respects. 

Modified. 

ROBB, Associate Justice (concurring in part). I concur in the ruling 
sustaining the décision of the Patent Office in awarding priority to 
Hudnut. However, Phillips having appealed to the Commissioner 
from the basic décision of the Examiners in Chief awarding priority to 
Hudnut, and the Commissioner having sustained the décision appealed 
from, it is my view that the Commissioner properly canceled the Phil- 
lips registration. The Commissioner's décision, which this court sus- 
tains, definitely and finally determined that Phillips had no claim to the 
mark, and hence no right to register it. Just why Hudnut should be 
required to go through the idle ceremony of filing an application to 
hâve the invalid registration canceled is not apparent to me, since such 
a proceeding can hâve but one resuit ; the question aiready having been 
determined in the other proceeding. * 



SIIENK et al. v. CLAP.K. 

(Court of Appeals of District of Cohniibia. Submltted January 14, l'JL'O 
Decided Mardi 1, 1020.) 

No. 1278. 

Patents .■s==>113(7) — Decisiox in ixïekierence proceeding affirmed in aiî- 
sexce of errob. 

A dccisiou of tlie l'ateut Ofiice in an interférence i)roceeding, awarciing 
priority of invention to one of tlie partiels, will be atliiTued, wliere tlit 
court is not convinced tliat error wa.s coinmitted. 

Appeal from Décision of the Commissioner of Patents. 

Interférence proceeding in the Patent Office between Francis 13. 
Shenk and another and Emerson L. Clark. From a décision awarding 
priority to Clark, the other parties appeal. Affirmed. 

J. M. Spear, of Washington, D. C, and Ellis Spear, Jr., of Boston, 
Mass., for appellants. 

C. E. Brock, of Cleveland, Ohio, for appellee. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office in an interférence proceeding, awarding priority of invention to 
the senior party, Clark. 

The invention relates to a glass light transmitter in an automobile 
headlight and is expressed in a single count as f ollows : 

«SrsFor other cases see same topic & KEY-NUMBER in a]l Key-Numbered Digests & Indexes 



646 2G3 FEDERAL REPORTER 

"A refractive screen for use with a headlight, liDving a reflector comprising 
surfaces of variant vertical distrtbutlve dispersion and surfaces of variant 
latéral distributive dispersion at and beyond the intcrcept of the roadway." 

Shenk's contention hère, as below, is that Clark has no right to make 
the claim. The Law Examiner, the Examiners in Chief, and the 
Assistant Commissioner hâve carefully considérée! this question, anci 
in separate opinions hâve found in Clark's application a complète dis- 
closure of the subject-matter of this claim. We hâve considered the 
very carefully prepared brief of appellant's counsel, but bave not been 
convinced that any error was committed by the Patent Office, and 
therefore, without further discussion of the question involved, affirm 
the décision. 

Affirmed. 



In re KOBERTS. 



(Court of Appeals of District of Columbia. Submitted January 19, 1920. 
Dcclded March 1, 1920.) 

No. 1288. 

1. Patents ig=>l09 — New 'application by sole inventob should be tkeated 

AS continuation of application by joint inventoks. 

Wbere, by mistake and without fraudulent intention, a patent appli- 
cation flled by two inventors embraced an invention of wblcli one of them 
was sole inventor, a new application, flled by him, should hâve been 
treated as a continuation of the original application, and hence not barrecj 
by an interfering patent issued more than two years prlor to its filing. 

2. Patents <S=»109 — Applicant seeking to cobrect mistake must act with 

diligence and show good faitii. 

A patent applicant, seeking to correct his own mistake in flling an ap- 
plication jointly with another, must act with reasonable diligence ana 
assume the burden of establishing his good faith. 

Appeal from a Décision of an Assistant Commissioner of Patents. 

Patent application by Webster M. Roberts. From a décision of the 
Patent Office, adverse to the applicant, he appeals. Reversed and re- 
manded. 

H. A. Toulmin, of Dayton, Ohio (H. A. Toulmin, Jr., of Dayton, 
Chic, on the brief), for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Patents. 

ROBB, Associate Justice. Appeal from a décision of the Patent 
Office refusing to treat the application herein as a continuation of a 
joint application embracing the same subject-matter, theretofore filed 
by appellant and another under a mistake of fact. 

[1] On June 24, 1912, the présent applicant and Park D. Roberts, 
his son, filed an application embracing, not only subject-matter to which 
they jointly contributed, but, as well, the subject-matter involved in the 
présent application. An interférence was declared between this joint 
application and a reissue application of Mr. F. A. Bruckman, and dur- 

<g:sjFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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ing the taking of testimony it developed that the son had nothing to do 
with the particular subject-matter of the présent application. There- 
upon priority as to this subject-matter was awarded Bruckman by the 
Patent Office on the ground that the Roberts were not joint inventors. 
Just when the final décision was made does not appear, but it does ap- 
pear that the présent application was filed in October of 1917, as a 
continuation of the former joint application. The drawings, spécifica- 
tion, and claims of the présent application were copied from the form- 
er. In other words, as to the subject-matter involved the présent ap- 
plication is in substance the former application ; but the Patent Office 
declined to consider the présent application as a continuation of the 
former joint application, the resuit being that the Bruckman patent, 
having issued more than two years prior to the filing of the présent 
application, became a statutory bar to its allowance. The question for 
our considération, therefore, is whether, in a case like the présent, 
where it appears that a joint application has been filed through mistake 
or inadvertence and without fraudulent intent, the sole inventer, one 
of the joint applicants, is estopped from taking any advantage of that 
application. 

The Examiners in Chief conceded that the resuit of the Patent Office 
ruling might be to deprive the applicant of an opportunity tp contest 
the issue of priority, to procure a patent or assert his right thereto, 
and to permit his adversary "to go hence with a patent the right to 
which, and the validity of which, the Patent Office will hâve failed to 
détermine beforehand." The Board, however, felt constrained to fol- 
low what it conceived to be a line of décision in the Patent Office to the 
effect that a sole applicant is a différent entity from joint applicants, 
and hence that a sole application may not be considered in any circum- 
stances as a continuation of the old. The Assistant Commissioner re- 
lied upon the prior décisions of the Office, and upon certain décisions 
of this and other fédéral courts, to which we will refer later. 

In Godfrey v. Eames, 1 Wall. 317, 17 L. Ed. 684, it was ruled that, 
where an applicant for a patent elects to withdraw his application for 
the purpose of filing a new application, the two applications are to be 
considered as parts of the same transaction, constituting one continuous 
application. The court was influenced by the fact that the two appli- 
cations covered the same subject-matter, or that there was identity of 
subject-matter. In Smith v. Goodyear Dental Vulcanite Co., 93 U. S. 
486, 32 L. Ed. 952, where an application had been rejected three times, 
and a new application was not filed until several years thereafter, it 
was held that the new application, being for the same invention, was a 
mère continuation of the original application, and not a new and in- 
dependent one. 

While thèse décisions involve a somewhat différent question than 
that before us, they évince a purpose to consider substance rather 
than form, to the end that the real inventor may receive récognition. 
That there are no insuperable obstacles in the présent case is appar- 
ent from a perusal of former rule 32 of the Patent Office, which was 
promulgated in 1897 and provided that new parties might be added to 
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a pending application of joint inventors, that some of the parties might 
be dropped where ail consented in writing, "and where the nonjoinder 
or misjoinder was by mistake and withont f raudulent intent." The f act 
that this rule was subsequently repealed does not militate against its 
considération hère, for it is applicable to the question before us. Sec- 
tion 4888, R. S. (Comp. St. §■ 9432), requires an inventor to file an ap- 
plication clearly pointing out his invention, but such was the law whcn 
the décisions were rendered in Godfrey v. Eames and Smith v. Good- 
year Dental Vulcanite Co. 

The joint application of Roberts and Roberts answered every re- 
quirement of this section, except that one of the applicants, as it sub- 
sequently developed, did not contribute anything to the subject-matter 
hère involved. AU that was souglit in the new application was the 
élimination of one of the joint applicants, to whom crédit mistakenly 
had been given for the particular invention involved. There was iden- 
tity of subject-matter, and it is difficult to perceive any reason for not 
j)ermitting the rectification of such a mistake by an amendment elimi- 
nating the superflous applicant. Surely, if such an amendment would 
hâve been proper, then the filing of what in substance and effect was a 
duplicate application by the sole inventor should hâve been regarded as 
a continuation of the former application. When one joint applicant 
admitted that this particular subject-matter was the sole invention of 
the other applicant, to ail intents and purposes the application as to 
this subject-matter was the application of the sole inventor, who still 
was a party to the proceeding. The Patent Office, in our view, has 
failed to give proper weight to the fact that there is identity of sub- 
ject-matter hère, that there is no conflict of interest, and that the sec- 
ond application is filed merely to correct a formai error. 

The Assistant Commissioner cites our décision in Lemp v. Randall, 
-33 App. D. C. 430, in support of his conclusion ; but the question 
hère in issue was neither involved nor discussed in that case. It there 
was ruled that the Patent Office should hâve determined whether the 
joint applicants were in fact joint inventors, for if it appeared they 
were not there would be a f ailure of parties ; that is to say, a finding 
that joint applicants are without standing to contest the question of 
priority with another applicant destroys the basis for an award of 
priority. In that case the joint applicants insisted that they were joint 
inventors, and the court so found. 

Much reliance also is placed upon the décision in American Cast- 
ing Machine Co. v. Pittsburgh Co., 237 Fed. 590, LSO C. C. A. 472. 
While the joint application of Uehling, Miller, and Scott in that case 
was pending in the Patent Office hère, Scott caused the invention to be 
patented in Great Britain. Subsequently the joint application was 
abandoned. More than seven months after the filing of the British 
application, Scott filed a sole application in this country and obtained a 
patent thereon. It was held that this patent was void because of the 
British patent. The court referred to the disclaimer that the patent in 
suit was a division of the abandoned application. It thus appears that 
after a foreign patent had been obtained on behalf of the joint inven- 
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tors by one of them, and the joint application for the same invention 
had been abandoned hère, one of the joint appHcants filed what was 
characterized by the court as "a hostile and indépendant application" 
for the same invention. Of course, the court ruled that, in such cir- 
cumstances, the apj^lication must stand "on its own ground." Hère, 
however, there is no such inconsistency. No patent bas been obtained 
under the former joint application, wbich the joint applicants concède 
was formally defective. To prevent a possible failure of justice, the 
présent application should bave been considered as a continuation of 
the abortive application. As already suggested, we perceive no reason 
why the mistake could net hâve been rectified by a simple amendment, 
but in any event the sole inventer should not be deprived of his day in 
court by the raising of artificial barriers against him. He claimed bis 
invention, and, through mistake, gave his son crédit where no crédit 
Vi'as due. The élimination of the son ought not to deprive the father, 
the sole inventor, of the benefit of his original application ; and we so 
rule. 

[2] It perhaps is unnecessary to add that a party who seeks to cor- 
rect his own mistake must act with reasonable diligence, and also 
assume the burden of establishing his good faith. 

The décision is reversed, and the case remanded for further proceed- 
ings in harmony with this opinion 

Reversed and remanded. 
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WILLIAM WALTKE & CO. v. GEO. H. SOHAFER & CO. 

(Court of Appeals of District of Columbia. Sul)mitted January 10, 1920. 
Decidea Marcli 1, 1920.) 

No. 1284. 

1. Trade-marks and trade-names <2==>3(4) — "Lava," as applied to soap, not 

DESCRIPTIVE ; "lAVARE." 

Tlie Word "lava," wliicll cornes from "lavare," to wash, and means, in 
Englisli, fluld rocl^, is not descriptive as applied to scap, thougli it sug- 
gests the function of soap. 

2. Trade-marks and trade-names <S=>31 — Owner's right op exclusive use 

ON OTHBB GOODS OF SAME GENERAL CLASS. 

The owner of a tra de-mark has tlie right, not only to its exclusive use 
on goods which he has manufactured, but also on goods which he inay aft- 
erwards produce, if they belong to the same gênerai class as those upon 
which he has been using the mark. 

3. Trade-marks and trade-names <®==>4.'î — Trade-mark used on soap cannot 

be used by another on shaving crbam. 

An owner of a trade-mark used in connection with toilet soap may pre- 
vent its use by others on shaving soap or shaving cream. 

4. Trade-marks and trade-names <g=>43 — "Lava" is infrinoed by "TJ-Lavo." 

The trade-mark "Lava" is infringed by the use of the word "U-Lavo," as 
the words "lava" and "lavo" hâve substantially the same meaniiig, and 
the prefix "U" is not sufficient to prevent confusing the two marks. 

5. Tbade-mabks and trade-names <S=»43 — Test of infringement; exact 

meaning op woeds or liability to mislbad public. 

The test of whether oue trade-mark infringes another is not the exact 
meaning of the words, but whether they are so similar In appearance and 
Sound as to lead the pul>lic to believe that the goods on which they 
appear had a common origin. 

6. Tbade-marks and trade-names <S=344 — Person opposing registbation of 

conflicting mark need not show damages. 

Under 33 Stat. 725, § 5 (COmp. St. § 9490), providing for the déniai of 
registration to trade-marks whleh so nearly rosemble a registered or known 
trade-mark of another as to be likely to cause confusion or mlstake, or 
deceive purchasers, one opposing the registration of a mark similar to his 
registered trade-mark need not establish damages. 

7. Tbade-marks and trade-names ©=44 — Doubt as to right of registra- 

tion RESOLVED AGAINST APPELLANT. 

When there is a doubt as to whether a trade-mark sought to be regis- 
tered is so similar to another trade-niiirk as to cause confusion or mis- 
take, the doubt must be resolved against the newcomer. 

Appeal from a Décision of an Assistant Commissioner of Patents. 

Application by George H. Schafer & Co., for registration of a trade- 
mark, opposée! by William Waltke & Co. From a décision granting 
registration, the opposing party appeals. Reversed, and opposition 
sustained. 

J. S. Barker, of AVashington, D. C, and E. E. Longan, of St. Louis, 
Mo., for appellant. 

Geo. H. Schafer, of Fort Madison, lowa, in pro. per. 

E. T. Brandenburg, of Washington, D. C. (Franklin H. Hough, of 
Washington, D. C, on the brief), for appellee. 

<g=>For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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SMYTH, Chief Justice. Geo. H. Schafer & Co., a partnership, ap- 
plied for registration of "U-Lavo" as a trade-mark on shaving cream. 
Registration was opposed by William Waltke & Co., a corporation, on 
the ground that "U-Lavo" was so similar to the mark "Lava," in use 
by it on toilet soap, that it was not registerable. The Patent Office 
overruled the opposition and registered the mark. 

William Waltke in 1858 established a soap-manufacturing business, 
which was continued by him and others until acquired by the opposer, 
who now owns it. In 1893 Wm. Waltke & Co., a partnership, the im- 
médiate predecessor of the opposer corporation, adopted, and began 
the use of, the word "Lava" as a trade-mark on its soap. Later its 
business was transferred to the corporation, and with it the right to^ 
the use of the mark. Upwards of a half million dollars hâve been 
spent by the opposer and its predecessor in advertising goods under 
the mark "Lava," and the corporation's plant has come to be known as. 
"The Home of Lava Soap." Applicant did not adopt its mark until 
1913. 

[ 1 ] At the outset it is urged by the applicant that the opposer's mark 
is descriptive, and hence not entitled to registration. The word 
"lava," according to Webster's Dictionary, cornes from "lavare," to 
wash, and means, in English, fluid rock. It may suggest the function 
of soap, but it does not describe its properties. In re Stephens-Adam- 

son Manufacturing Co., 49 App. D. C. , 262 Fed. 635, and the cases 

therein cited. Much stress is laid upon Standard Paint Co. v. Trinidad 
Asphalt Manufacturing Co., 220 U. S. 446, 31 Sup. Ct._456, 55 L. Ed. 
536, by the applicant with respect to this point, but it is easily dlstln- 
guished from the case before us. In that case the word "rulaberoid" 
was used on goods which contained no rubber, but was in the "nature 
of soft, flexible rubber." It is a compound of the word "rubber" and 
the sufïix "oid." "Oid" is defined by the lexicographers as meaning 
the form or resemblance of the thing indicated; "like," as in "anthro- 
poid," like man. The mark "Rubberoid," as applied to the goods in 
question, meant that they were like rubber, which was true, and was 
therefore descriptive. 

[2, 3] The owner of a trade-mark has the right, not only to its ex- 
clusive use on goods which he has manufactured, but also on goods 
which he may afterwards produce, if they belong to the same gênerai 
class as those upon which he has been using the mark. Gutta- Percha 
& Rubber Manufacturing Co. v. Ajax Manufacturing Co., 48 App. D. 
C. 233 ; Walter Baker Co. v. Harrison, 32 App. D. C. 272. No person 
may legally interfère with the use.of the mark by him in the natural 
expansion of his business. Simplex Heating Co. v. Gold Car H. & 
L. Co., 43 App. D. C. 28. When chemically analyzed, shaving cream 
and toilet soap may not be identical in ail their éléments; but in the 
popular mind a shaving cream is a soap, and the manufacture of it by 
opposer would be a natural step in the broadening out of its business 
as a soap producer. In fact it has already taken that step, for it is 
now manufacturing shaving soap and shaving cream, although it does 
not put them out as its own products. They are produced to be dis- 
tributed by others. Toilet soap and shaving soap or cream are related 
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materials, and since opposer has a right to use its trade-mark on tollet 
soap it may prevent the use of it by others on shaving soap or shaving 
cream. 

[4, 5] But it is contended that applicant is not attempting to use op- 
poser's mark, or one similar to it, and consequently that the rule we 
hâve been discussing does not apply. The Assistant Commissioner held 
that there was a wide difterence between the meaning of the two marks. 
The word "lava," he said, suggests grit, while the word "lavo" (a 
part of apphcant's mark) refers to washing. Counsel for applicant as- 
sert that the word "lavo" is Latin, and means "wash or lave." The 
Latin word "lavare," the roo.t of "lava," is very closely allied in mean- 
ing to the word "lavo" — so much so that the two words may be treat- 
ed as meaning substantially the same thing. However, the test is not 
the exact meaning of the words, but whether they are so similar in 
appearance and sound as to lead the public to believe that the goods on. 
which they appear had a common origin. 

Undoubtedly, as urged, the prefix "U-" distinguishes the one mark 
f rom the other ; but we think it is only an arguable distinction, and 
that it is not sufficient. Thomas Manufacturing Co. v. vEolian Co., 47 
App. D. C. 379. "Lavo" is the dominant feature in applicant's mark, 
and the one most likely to be remembered. Of course, if the in- 
tending purchaser could see both marks together, he would readily 
note the différence between them ; but if, upon seeing only one, 
he must rely upon his memory of the other, he would not be likely 
to apprehend the distinction. He acts quickly and upon impression. 
He is governed by a casual glance. Patton Paint Co. v. Orr's Zinc 
White, Ltd., 48 App. D. C. 22L 222. Under such circumstances he 
would be apt to mistake the one for the other, and thus would occur 
the confusion against which the statute is leveled. 

[6| Opposer is not bound to establish damages in order that it may 
succeed. It is sufficient for it to show that the applicant's mark would 
be "likely to cause confusion or mistake in the mind of the public. 
* * * " Section 5. 33 Stat. 725 (Comp. St. § 9490) ; Patton Paint 
Co. V. Orr's Zinc White, Ltd., 48 App. D. C. 223 ; Thomas Manu- 
facturing Co. V. yEolian Co., 47 App. D. C. 378. 

[7] The case is not free from difficulty, but where there is doubt the 
•courts résolve it against the newcomer. Lambert Pharmacal Co. v. 
Mentho-Listine Chemical Co., 47 App. D. C. 197. The reason for this 
is, as has been said by this court more than once, that the field from 
which a person may sélect a trade-mark is practically unlimited, and 
hence there is no excuse for his impinging upon, or even closely ap- 
proaching, the mark of his business rival. O. & W. Thum Co. v. Dick- 
inson, 46 App. D. C. 306; Florence Manufacturing Co. v. J. C. Dowd 
& Co., 178 Fed. 75, 101 C. C. A. 565. Where he does so he is open 
to the suspicion that his purpose is to appropriate to himself some of 
the good will of his competitor. 

From what we hâve said, it follows that the décision of the Patent 
Office is reversed, and the opposition of William Waltke & Co., Incor- 
porated, sustained. 
Reversed. 
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DE FOREST v. EICHARDS. 

<Court of Appeals ol District of Columbia. Submltted January 19, 1920. 
Decided Mareh 1, 1920.) 

No. 1286. 

1. Patents iS=591(4) — Evidence held to show that patentée was inventoï 
of sxjbject of interference. 

In an interférence proceeding between a patentée of relays of the gas- 
eous type, known as audions, wlio applied for a patent on an improve- 
ment consisting of means for preventing the Instrument from becoming 
inoperative under certain conditions, and one obtaining a patent for the 
same improvement, évidence held to show that the first patentée was the 
original inventer of the matter involved, and disclosed the Invention at 
a démonstration of his instrument at which the subséquent patentée 
was présent. 

2. Patents <S=5ll3(6) — Claims involved in inteefeeence cannot bb nae- 

EOWED ON APPEAL TO MEET EXI»ENCIES. 

Wliere the claims of a patent application involved In an interférence 
proceeding are broad and gênerai, they cannot be given a narrower Inter- 
pi-etation on appeal to meet the exigencies of the case. 

Smyth, Chief Justice, dissentlng. 

Appeal from a Décision of an Assistant Commissioner of Patents. 

Interférence proceeding in the Patent Office between Lee De Forest 
and Wilton L. Richards. From a décision awarding priority to Rich- 
ards, De Forest appeals. Reversed. 

Samuel E. Darby and Samuel E. Darby, Jr., both of New York City, 
for appellant. 

D. C. Tanner, J. G. Roberts, and W. E. Beatty, ail of New York City, 
for appellee. 

ROBB, Associate Justice. This is an appeal from the décision of an 
Assistant Commissioner of Patents awarding priority to Richards. 

De Forest,. in 1907 and 1908, was granted patents on relays of the 
gaseous type, known in the art as audions. The invention in issue is an 
improvement on an audion, and is thus described by the Examiner of 
Interférences : 

"It is an improvement on the so-callcd 'audion,' which comprises a récepta- 
cle from wliich substantially ail gases havé been removed, having therein a 
terminal or électrode adapted to be heated from some external source, and 
two cold électrodes located at relatively différent distances from the hot élec- 
trode. It is unnecessary to describe the structure in détail. It is sufflcient 
to say that under working conditions the instrument may become inoperative 
because of what are probably static charges upon certain of the terminais. 
This condition was usually indicated by a so-called "blue glow' visible between 
the électrodes, altliough under certain conditions the phenomenon seems not 
to be visible. In order to overcome this condition the two électrodes hâve been 
connected by a high résistance or so-called 'leaU path,' so that the charges on 
the électrodes may neutralize each other. It is this high résistance connection 
that constitutes the gist of this invention." 

The invention is comprised in nine counts, of which the third and 
sixth are illustrative and are hère reproduced: 

^aoFoi other cases see saœe toplo & KBY-NUMBER In aU Key-Numbered Dlgesta & Indexe* 
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"3. An electrlc relay comprising an evacuated vessel, a heated member, a 
condueting member and a conducting plate sealed therein, an incoming circuit 
counected aeross said heated member and said conducing member, and out- 
goihg circuit connected aeross said lieated member and said conducting plate, 
and an additional metallic circuit Connecting said conducting member and said 
plate." 

"6. In an electric relay, the combination wlth an audlon of a circuit, Includ- 
Ing a résistance in shunt of two of the éléments of said audion." 

[1] It will be observed that thèse are broad claims. As stated by 
the Assistant Commissioner, the invention "might perhaps be better 
called a discovery that the paralysis of an audion may be removed by 
discharging certain charges on the terminais." We now will turn to 
the évidence. De Forest, a pioneer in this art, after producing the au- 
dion covered by his patents subjected it to numerous tests which, it is 
conclusively established, demonstrated that under certain conditions 
the audion becomes inoperative. Several witnesses, including witness- 
es for Richards who were présent and participated in those tests, cor- 
roborate De Forest on this question, and from their testimony it con- 
clusively appears that, long prior to Richards' entry into the field, De 
Forest not only recognized the difficulty giving rise to the invention 
of the issue, but suggested various means to overcome it, which means 
accomplished the purpose. The paralyzed condition of the audion 
usually was neutralized by touching the terminais with the thumb and 
finger, thereby permitting the discharges to neutralize each other 
through this high résistance connection. Liquid résistance, wet strings, 
gum, and a coroborundum rod also were used. 

In October of 1912 De Forest demonstrated his audion to the West- 
ern Electric Company, and Richards, one of its engineers, was présent 
during the démonstration. He knew practically little about the art at 
that time. However, he claims that the invention in issue occurred to 
him during this démonstration, while De Forest insists that he (De 
Forest) then suggested and — 

"pointed ont and lllustrated that this laat condition [paralyzed condition] 
could be Instantly corrected by touching the thumb and Angers aeross the grid 
and filament of plate binding posts on the audion instrument." 

We agrée with the Examiner of Interférences that the testimony 
and surrounding circumstances overwhelmingly sustain De Forest on 
this point. It is utterly inconceivable that this man, who was the origi- 
nator of the audion, who previously had subjected it to tests, who had 
discovered that under certain conditions it would become inoperative, 
and who also had discovered how that condition might be overcome, 
would hâve failed to impart his knowledge under the circumstances 
disclosed. That the information he gave Richards amounted to a 
complète disclosure of this invention is beyond question. Of this in- 
formation De Forest says in his testimony: 

"This illustration was, of course, ail tliat was necessary to show to a skilled 
englneer that a high résistance leakage path between the two audion élec- 
trodes would remedy or tend to remedy a condition of 'paralysis' due to too. 
large a négative charge coming on the grid." 
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One of Richards' witnesses was asked on cross-examinatîon what 
suggested to him the idea of permanently Connecting a résistance be- 
tween the électrodes of the audion, and answered: "The fact that 
a temporary résistance would discharge the audion." In other words, 
the varions expédients resorted to by De Forest long prior to Rich- 
ards' entry into the field clearly suggested the device of the issue. 

[2] As already noted, the claims are broad and gênerai, and it îs 
not now permissible to meet the exigencies of the case by giving them 
a narrower interprétation. Geltz v. Crozier, 32 App. D. C. 324; 
Léonard v. Horton, 40 App. D. C. 22 ; Kirby v. Cléments, 44 App. D. 
C. 12 ; Monte v. Dunkley, 46 App. D. C. 70. We rule, therefore, that 
D« Forest and not Richards was the inventor of the subject-matter of 
the counts, and accordingly reverse the décision of the Patent Office. 

Reversed. 

SMYTH, Chief Justice, dissents. 



DAY V. BOWER (two cases). 

(Court of Appeals of District of Columbia. Submitted January 15, 1920. De- 

cided Marc-h 1, 1020.) 

Nos. 1280, 1281. 

Patents <S=»101 — Cxaims in interférence pp.oceedings pbopeely constbued 
by patent office. 

In interférence proeeedings involving a device for controlling railway 
veliicles, tlie Patent Office held to liave properly construed a number of 
the claims of one of tlie parties as not limited to a System in, wbicli tlie 
opération of the vehicle was automatically or mechanically controlled by 
the action of the device. 

Appeal from a Décision of the Commissioner of Patents. 

Two interférence proeeedings in the Patent Office between Albert 
V. T. Day and Abram L. Bower. From décisions granting priority to 
Day as to some counts and denying him priority as to others, he ap- 
peals. Affirmed. 

G. E. Cruse and J. Edgar Bull, both of New York City, for appel- 
lant. 

J. A. Watson, of Washington, D. C. (Foster, Freeman, Watson & 
Coit, of Washington, D. C, on the brief), for appellee. 

ROBE, Associate Justice. Thèse interférences involve the same ap- 
plication of each party. The Examiner of Interférences awarded 
priority as to ail counts in each interférence to Day. The Examinera 
in Chief and the Commissioner sustained the décision as to counts 1 
to 6, inclusive, and count 14, in the first interférence, and as to counts 
1, 2, 3, and 4 in the second interférence, but as to counts 7 to 13, in- 
clusive, and counts 15, 16, and 17 in the first interférence, and counts 
5, 6, 7, 8, and 9 in the second interférence, reversed the décision and 

^ï:3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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awarded priority to Bower. Bower has taken no appeal, and conse- 
quently we are concerned with only ihose counts awarded to him. 

Coimt 7 of the first interférence and count S of the second interfér- 
ence, are sufficiently illustrative and are hère reproduced : 

"7. In combiiintion, a raihvay track, a vehicle adapted to travel thereon, 
ineaiis on tlie vehiele drivcn in acoordance witli the niovenient of the vehiele 
along the trackway and capatUe of an operative fondition towardis which it is 
constantly drivon, devleps lorat.ed at Intervais in the traekway and adapted 
to coaet with tlie said means to reset it away froin said oi>erative condition, 
a vehicle governiug apparatus on the vehicle controlled by tlie said nieaus, 
wlien the latter reaches said operative condition." 

"5. In combination, a railvvay veliicle, apparatus on the vehicle capal>le of 
an Inoperative condition and adapted to automatically change its condition by 
degrees progressively approachiug the operative condition and to govern the 
veliicle when said oi.)erativo condition is reached, and .neaus extraneous to the 
vehicle adapted to restore said apparatus from any iKjsltion or degree of said 
j>rogressive change to a condition or degree more reniote froni operative con- 
dition, said apparatus being adapted to autoniaticaily résume the progressive 
change towards operative condition after eacli restoration." 

Day relies solely upon his record date of July 10, 1911. Bower has 
taken testimony tending to show tbat he conceived the invention in 
1909, but it will be unnecessary to review that testimony hère, since the 
case turns upon the interprétation to be given the claims. The Exam- 
iner of Interférences faiied to make any distinction between the two 
groups of claims, but the higher tribunals ruled that the first group, 
which, as we hâve seen, were awarded Day, call for a System in which 
the opération of the vehicle is automatically or mechanically controlled 
by the action of the run-down device, and that the claims of the other 
group do not contain this limitation. This conclusion was based large- 
ly upon the Day spécification, in which it is pointed out that such ex- 
pressions as "means for governing the vehicle" and "the traffic control- 
ling means" include such devices as lamps, bells, and whistles, as well 
as devices vt'hich operate the brakes and the power. On this point the 
Commissioner said : 

"The record discloses a suflicieucy of admission by Day that danger signais 
oijcrated on a vehicle should be considered as vehicle governing means." 

We hâve examined the Day spécification and concur in this view. 
For the reasons pointed out in the opinions of the Examiners in Chief 
and the Commissioner, we affirm the décision of the Commissioner in 
each interférence. 

No. 1280: Affirmed. 

No. 1281 : Affirmed. 
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COLLINS V. UNITED STATES. 

(Circuit Court of Appeals, Flfth Circuit. Mardi 18, 1920.) 

No. .•Î470. 

Intoxicating liquors <Ê=:3l.'5S — Purciiase witii i>;ïf:xT to transport not In- 
terstate TRANSACTION. 

A piirclitise of liquor in a state wliore thc purclmso i.-! lawful is not 
convertcd into an intei'state transaction, wliu-li Conj^ross lias power to 
(leal witli nnder tho conimerco clause of the Constitution, because tlic 
piircliasor intenrted to transport tlie liquor into anotlioi- stato, and will not 
sustaln an indictnicnt for violation of Reed Anicndniont Mardi 3, 1917 
(Comi). St. 1918, Conip, St. Ann. Supp. 1919, § 8T:!9a). 

In Error to the District Court of the United States for the West- 
ern District of Lotiisiana ; George W. Jack, Judge. 

Criminal prosecution by the United States against Gould ColUns. 
Judgment of conviction, and défendant brings error. Reversed. 

J. S. Atkinson and Judson M. Grimmet, both of Shreveport, La., 
for plaintiff in error. 

Joseph Moore, U. S. Atty., of Shreveport, La. 

Before WALKER, Circuit Judge, and GRUBB and CALL, Dis- 
trict Judges. 

GRUBB, District Judge. The plaintiflf in error was convicted of 
a violation of the act of Congress, common'.y known as the Reed 
Amendment of the Postal Appropriation Act of March 3, 1917 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 8739a). The indict- 
ment contained but one count, and it charged that the plaintiff in 
error and another — 

•'did unlawfuUy order and purchasc a certain qiiantity of intoxicating liquors, 
to wit, ten cases of whisky, contiiined in pint and quart Inittles, to lie trans- 
jjorted in interstate commerce from Monroc, in tlio stato of Loulsiaua, into 
the State of Texas, in which said state of Texas tlse laws Ihereof then and 
there prohilnted the manufacture of intoxieiitinK licpiors for beveraKO pur- 
poses, and whicli liquor was not intended for sacrauiental, scientific, médicinal,, 
or niechanical purposes." 

The case was tried on an agreed statement of facts. It recited 
that on the 20th day of October, 1918, the défendant ordered, pur- 
chased, and received from J. Y. Covington, in a licensed saloon 
in Monroe, La., the liquor described in the indictment ; that its 
sale was authorized by the laws of Louisiana ; that défendant, at 
the time he bought it, intended to transport it from Monroe, La., 
into Texas, for beverage purposes ; that the manufacture of intoxi- 
cating liquor for beverage purposes was prohibited by statute in 
Texas ; that after receiving said liquor in Monroe, La., défendant 
placed the liquor in his automobile and started with it to Texas, but 
was arrested at Shreveport, before getting beyond the borders of 
Louisiana. 

(giz^For othfT cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
263 F.— 42 
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The question involved in the appeal is whether such an order 
or pnrchase was an order and purchase in interstate commerce, 
such as is prohibited by the Reed Amendment. If Congress had 
the right, under the interstate commerce clause of the Constitu- 
tion (article 1, § 8), to prohibit such an order or purchase, we vvould 
construe the language of the Reed Ainendment as including such 
an order or purchase. On the other hand, if it was beyond the com- 
petency of Congress to deal with such an order or purchase, be- 
cause it does not constitute an interstate transaction, then it would 
be our duty to construe the Reed Amendment as not embracing it. 
The language of the act vvould still hâve a subject-matter on which 
to operate. Intoxicating liquor ordered or purchased by one in 
Texas from one in Louisiana, to be shipped from Louisiana to Texas, 
and intoxicating liquor, ordered or purchased, as was that in this 
case, but with a term in the contract of purchase that the seller was 
to ship the liquor into Texas for the buyer, would be covered by the 
language of the act, and would be within the undoubted competency 
oi Congress to deal with or prohibit. 

Does the intent of the purchaser, undisclosed to the seller, at the 
time the purchase of the liquor is made, to transport it in interstate 
commerce to another state, where its manufacture is prohibited, 
constitute the transaction evidenced by the order or purchase an in- 
terstate one? And if not, does the subséquent attempt to transport 
the liquor, so purchased, to a forbidden state, make it such? What- 
-ever might hâve been our opinion, if the question had not been 
foreclosed in principle by the décisions of the Suprême Court, we 
think it has been so foreclosed. 

In the case of Coe v. Errol, 116 U. S. 517, 527, 6 Sup. Ct. 475, 
478 (29 L. Ed. 715), the Suprême Court held that— 

"Goods do not cease to he part of the genf^ral mass of property In the state, 
subject, as such, to Jts jmisdiction and taxation in the usual way, until tliey 
hâve been shipped, or entered witli a common carrier for transporta tion to 
another state, or hâve been started upon such transportation In a continuous 
route or journey." 

The court also gave a négative answer to this self-propounded 
question : 

"Does the owner's state of mind in relation to the Koods — that is, hls In- 
tent to export them, and bis partial préparation to do so — exempt them from 
[state] taxation?" 

The court further said: 

"It seems to us untenable to hold that a crop or a herd is exempt from 
taxation merely because it is, by its owner, Intended for exportation. If 
such were the rule, in many states there would be nothing but the laîids and 
roal estate to bear the taxes. Some of the Western States produce very little 
except wheat and corn, most of which is intended for export; and so of 
cotton in the Southern States. Certaiuly, as long as thèse produets are on the 
lands which produce them, they are part of the gênerai property of the 
state. And so we thinli they continue to be until they hâve entered upon thelr 
.final journey for leaving the state and going into another state." 
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The court further said that — 

"The carrying of tbem in carte or other vchiclcs, or even floating them, 
to the dépôt where the journey is to commence, is no part of tlieir journey. 
That is ail preliminary work, performed for the purpose of putting the proper- 
ty in a state of préparation and readiuess for transportation." 

The court further held that the preliminary journey was no part 
of the exportation, and that state control did not pass until the final 
journey to the other state had commenced. 

In the case of Kidd v. Pearson, 128 U. S. 1, 24, 9 Sup. Ct. 6, 11 
(32 L- Ed. 346), the Suprême Court said: 

"The manufacturing of intoxicating liquors In a state is none the less a 
business within that state because the manufacturer intends, at hls conven- 
ienee, to export such liquors to foreign countries or to other states. This 
court has already decided tliat the fact that an article was manufactured for 
export to another state docs not of itself malîe it an article of Interstate com- 
merce within the raeaning of section 8, art. 1, of the Constitution, and that 
the intent of the manufacturer does not détermine the tinie when the article 
or product passes from the control of the state and belongs to commerce" 
(referring to the case of Coe v. Errol, supra). 

The court, in the case of Kidd v. Pearson, also declined to dis- 
tinguish between the taxing and the police power of the state in 
this respect, concluding its opinion with this statement : 

"The police power of a state is os broad and plenary as its taxing povs'er, 
and property within the state is subject to the opérations of the former so long 
as it îs within the regulating restrictions of the latter." 

In the case of Hammer v. Dagenhart, 247 U. S. 251, 272, 38 Sup, 
Ct. 529, 531 (62 h. Ed. 1101, 3 h. R. A. 649, Ann. Cas. 1918E, 724), 
the Suprême Court said : 

"When offered for shipment, and before transportation begins, the labor of 
thelr production is over, and the mère fact that they wcre intended for Inter- 
state commerce transportation does not make thcir production subject to 
fédéral control under the commerce power" — citing Coe v. Errol, 116 U. S. 517, 
6 Si]p. Ct. 475, 29 L. Ed. 715 ; Kidd v. Pearson, 128 U. S. 1, 9 Sup. Ct. 6, 32 U 
Ed. 846; U. S. v. Knight Co., 156 U. S. 1, 15 Sup. Ct. 249, 39 L. Ed. 325; 
Bacon v. Illinois, 227 U. S. 504, 33 Sup. Ct. 299, 57 I>. Ed. 615 ; D., L. & W. 
R. R. Co. V. ïurkonis, 238 U. S. 439, 35 Sup. Ct. 902, 59 L. Ed. 1397. 

Thèse cases definitely settle the rule that neither the intent of 
the producer, nor preparatory steps taken by him, to introduce the 
goods produced into interstate or foreign commerce, serves to take 
away the control of the state under its taxing or police power over 
the goods produced. The same rule must apply to the disposition of 
goods as well as to their production, unless the transaction by which 
they are disposed of has itself an interstate character. In this case, 
apart from the undisclosed intent of the défendant, the transaction 
by which he acquired the liquor was like any other domestic sale. 
If, as has been settled by the Suprême Court in the cases cited, this 
undisclosed intent is insufficient to give character to the transaction 
as one in interstate cominerce, then it can hâve no such character. 
It is also well settled that the liquor itself did not enter into inter- 
state commerce until it began its transportation from Monroe to 
Texas, which it had not donc at the time of the purchase. The sale 
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was authorized by the law of Louisiana, and the Législature of that 
State had the power to legalize it, as it had the undoubted authority 
to permit or forbid domestic sales of intoxicating liquors within its 
borders. 

Neither the intent of the purchaser, nor any preparatory steps 
taken to transport the liquor to Texas, before its journey thence 
began, availed to take away the domestic character of the transac- 
tion. The subséquent movement of liquor frora Monroe to Shreve- 
port by the défendant could only serve to illustrate his undisclosed 
intent when he bought the liquor, and this intent was insufficient 
to make the order or purchase an Interstate transaction. As there 
was no évidence that the intent of the défendant to take the liquor 
to Texas was in any way made known to or acquiesced in by the 
seller, we are not called upon to détermine whether or not a purchase 
under such circumstances would be an Interstate transaction. The 
order and purchase not being within the competency of Congress 
to punish, and the défendant having been charged in the indictment 
with ordering and purchasing, and not with having caused to be 
transported in Interstate commerce and into a state which prohibited 
the manufacture of liquor, the liquor described in the indictment, 
a verdict of acquittai should bave been directed, 

The défendant had already been acquitted, by direction of the 
court, under a prior indictment, of the offense of having caused 
the same liquor to be transported in interstate commerce ; the Dis- 
trict Judge being of the opinion that offense was not complète until 
the liquor had reached Texas. United States v. Collins (D. C.) 
254 Fed. 869. In the case of U. S. v. Chavez, 228 U. S. 525, 33 
Sup. Ct. 595, 57 L. Ed. 950, the Suprême Court, though it held the 
technical meaning of the word "export" to include the landing in 
the foreign country, as well as the shipment from the country of 
origin, declined to give the word "export" its technical meaning 
as used by Congress in the joint resolution of March 14, 1912 (37 
Stat. 630), which authorized the Président by proclamation to prohib- 
it the exportation of arms and munitions to any American country, 
where there existed conditions of domestic violence, but held that 
it included a movement of munitions from one locality in El Paso 
to another ; its journey to Mexico having been interrupted by a 
seizure before it had left El Paso. By a like liberality of construc- 
tion, the causing of intoxicating liquor to be transported from one 
state into another state, where its sale or manufacture is prohibited, 
would seem to be complète as soon as the interstate journey was 
entered upon, even though the liquor failed to reach the prohibited 
territory. 

The District Judge was of the opinion that the Chavez Case was 
to be distinguished from this case. The interstate journey is a unit, 
and its interstate character would seem to attach from the moment 
it is entered upon, and it would then become compétent for Congress 
to regulate or prohibit it. The use of the words of the act, "into any 
state or territory," may well bave been to describe the illégal destina- 
tion of the transportation, and not to prescribe a fact necessary 
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to complète the offense. The act inhibited is a transportation in in- 
terstate commerce, provided such transportation is destined to end 
in a prohibited territory, and the function of the words "in any state 
or territory'' would seem to be to limit the offense to cases in which 
the destination is an illégal one, rather than to prescribe that no of- 
fense is committed until that destination is reached. 
The jndgment of conviction is reversed. 



THE PEXSACOLA. ATLANTIC, GULP & PACIFIC CO. et al. v. SEABOARD 
TRANSPORTATION oc SH1PPIN(! CO. SKAP.OAKI) TRANSPOR- 
TATION & SlilPPINC; ('O. V. ATLANTIC, GULP & PACIFIC CO. 

(Circuit Court of Apiicals, Fifth Circuit. Mardi IS, 1920.) 

No. ;!442. 

1. SniPPIKG <S=340 — CONTKACT COKSTHUEl) AS TO TIME FOR COMME.XCEMENT OF 

SERVICE. 

A provision of a tiniR clmrter covering a tus;, tliat time wns to eom- 
meiK-e immediately iifter midnislit Mardi Ifitli, hcld, in view of tlie cor- 
respondenco precedlns tlie malvins of tlie charter and the conteniporary 
construcllon «Iven it Ij.v tlie parties, to fix not onlj' tlio time froin whldi 
the tuîr, if road.v, was to lie paid for, liut also the time wheii the owners 
were oblifjiitert to havo it ready to commence the stipuliited service. 

2. SiiirpiMG <S;=>.S9 — Ciiakter co>-struf,d against farty preparing. 

Tlie lantîuage of a chai-tor for a tus was to l>e construed iiiost stron^iy 
asainst the owiier, wliere its nianaser jirepared the charter party on a 
printed form in its possession. 

3. SlllPPIXG cS=349(3) — ClIARTERER OF TUO NOT LIABLE FOR IIIRB FOR PART OP 

DAY BEFORF, SERVICE WAS COMMENCEn. 

A time charter for a tug, requiring the charterers to pay ifCOO a day 
"or fraction thereof," commencins froni the day of dellvery, and at the 
Rame rate "for any part of a day," did not oliHsate the charterer to pay 
for that part of the day of dellvery elapsliig liefore the tug was ready to 
commence the service, liut only to pay for parts of days used by the tug in 
renderiiig the service. 

4. Shippinc; <g=340(.'!) — Charterer i\OT liabi.e for part of day following 

REUEI.IVKRY AITER CI.OSE OF CUSTOM HOUSE. 

Cnder a charter for a tug, providing that the hlre was to continue untll 
delivery of the tug to the owners at lier lierth at the Oalveston docks, 
wliere the tug was tied up at its bertli after the (nistoni hoiise had closed 
for the day, the charterer was not lialile for the hire of the tug for a 
part of the followiiig day, though uiider a go\-ernment régulation it could 
not enter upon another charter until entered at the custom house. 

5. SiiiPPiNG <S;=358(2) — Charterer tiad burdex of siiowisa delay due to 

TUG's DEFECIlVE CONDITION. 

A charterer of a tug, sued for the hire thereof, had the hurden of 
showing a delay on the part of th« tug in towing its dredgc, due to the 
defectivo conditiOii of the tug or its efjuipmeiit, and did not sustalii suc'li 
burden, where the évidence dld not convinciiigly show that the tug's 
progress was slower in conseiiuence of ils bollcr steaming badly, or show 
how mucli of the delay was due to that cause, and how mucli to adverse 
winds and currents. 

6. SiiiPPiNG <s=>5S(.'!) — Dajfages fou delay held properly measured. 

Where a tug did not report to a cliarterer for ovcr four days after the 
time speclfled in the chiirter, and It was shown that the reasonable value 

®=5For ctber cases see saine topic & KEY-NUMDBE in ail Key-Numbered Dlgcsts & Indexes 
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of the use oi- hire of the dredge to be towed at tlie point to which It was 
to be towed was $720 a day, the conclusion that the delay resuUed in a 
loss of $2,628.12, the amount claimed, was warranted, though tlie owner 
of the tug did not know of the existence or tenus of a contract to be per- 
formed by the dredge. 

Appeal from the District Court of the United States for the Southem 
District of Alabama ; Robert T. Ervin, Judge. 

Ivibel by the Seaboard Transportation & Shipping Company against 
the Atlantic, Gulf & Pacific 'Company, claimant of the dredgeboat Pen- 
sacola. From a decree for an insufficient amount, the libelant appeals, 
and the claimant and its surety file a cross-appeal. Modified and af- 
firmed. 

Harry T. Smith and Wm. G. Cafifey, both of Mobile, Ala., for ap- 
pellants and cross-appellees. 

Wm. B. Lockhart and John W. Lockhart, both of Galveston, Tex.,, 
md Palmer Pillans, of Mobile, Ala., for appellees and cross-appellants. 

Before WALKER, Circuit Judge, and GRUBB and CALE, Dis- 
trict Judges. 

WAEKER, Circuit Judge. The individuals composing a partner- 
ship doing business under the name of Seaboard Transportation & 
Shipping Company (herein referred to as the Seaboard Company), 
owners of the steam tug Leopold Adler, filed a libel against the dredge- 
boat Pensacola, claiming an amount alleged to be due under a time 
charter party between the Seaboard Company and the Atlantic, Gulf 
& Pacific Company (herein called the Atlantic Company), for the hire 
of the tug for a round trip to Mobile, Ala., and return, the libel al- 
leging that 11 days and fractions of days elapsed between the time the 
tug was delivered on March 20, 1918, to the Atlantic Company and 
the time it was redelivered to the Seaboard Company. A copy of the 
charter party, the date of which was March 11, 1918, was made an 
exhibit to the libel. Among the provisions were the following: 

"Tug to be placed at the disposai of the charterers at Galveston, Texas^ 
in such dock or at such wharf or place (where she may always safely lie 
afloat, at ail times of tide), as the charterers may direct, and being, on her 
delivery, ready for service and tight, staunch, strong and in every way fitted 
for the service (and with full coiiiplement of officers, seamen, engineers, and 
flremen for a vessel of her tonnage) , and to be so maintained during the con- 
tinuation of tbis charter party, to be eniployed in towing dredge Pensacola 
from a point of sufHcient depth of water on the Houston Ship Channel for the- 
tug to safely float, to Mobile, Alabama. » » * That the charterers shall 
pay for use and hire of the sald vessel six hundred dollars ($600.00) per day 
or fraction thereof, commencing on and from the day of her delivery, as 
aforesaid, and at and after the same rate for any part of a day ; hire to con- 
tinue until her delivery, with clean holds to the owners, at Galveston, Texas. 
Paynient of said hire to be made in cash, at the office of the Seaboard Trans- 
portation & Shipping Company, Galveston, Texas, upon due delivery of the 
tug at her berth at the Galveston docks. • * * That the captaln shall 
prosecute his voyage with the utmost dispatch. * • * That time is to com- 
mence immediately after midnight March 16, 1918." 

The charter party, as drawn hy the Seaboard Company, was sent 
with a letter of the same date which expressed an agreement that $492. 
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per day was to be charged for lay days, comprising the time tlie tug 
might actually wait for the dredge to be ready. The Atlantic Com- 
pany resisted the claim asserted by the hbel, and by a cross-libel claim- 
ed $2,628.12 as damages occasioned by the tug's delay of 3 days and 
15 hours in reporting for service, and $2,175 as damages for delay 
occasioned by the alleged defective condition of the tug or its equip- 
ment. There was a decree in favor of the Seaboard Company for 
'9 days' time at the charter rate, with interest. The case is in this court 
on an appeal by the Atlantic Company and on a cross-appeal l>y the 
Seaboard Company; the former complaining of the failure of the court 
to allow the claims asserted in the cross-libel, and the complaint of the 
latter being that the court did not decree in its favor for eleven days 
service of the tug. 

[1] The tug reixirted for the service for which it was hired in the 
afternoon of March 20th. In behalf of the Atlantic Company it is con- 
tended that, under an above-quoted provision of the charter party, 
the service of the tug was due to begin "immediately after midnight 
March 16, 1918." In behalf of the Seaboard Company it is contended 
that the charter party did not obligate it to furnish the tug sooner than 
it was furnished for the service provided for. Each of the parties, 
by introducing in évidence letters and telegrams which passed be- 
tween them, treated that correspondence as proper to be considered 
in determining the meaning of provisions contained in the charter par- 
ty. A letter of the Seaboard Company, dated March 4th, and addressed 
to the Atlantic Company, contained the following: 

"Tug Leopold Adler — Your Dredge Pensacola. 

"The writer conflrras conversation with your Mr. Walsh to-day. The above 
tug is now under charter to the Texas Company, and we anticipate the trip 
to last ail the way froin 5 to 10 days, depending whether or not the tug is 
required to await the unloading of the barge towed dovvn or to return hère 
light. If slie returns light, she will be hère by Monday at least." 

The following is the body of a telegram sent by the Seaboard Com- 
pany on March 9th: 

"This eonfirms your acceptance tug Leopold Adler at rate six hundred dol- 
lars per day effective Friday March flfteenth when tug subject your instruc- 
tions this date must he deflnitely agreed upon otlierwise could not hold tug 
for your information tug now Tampico expects leave soon presumably return- 
ing hère midweek next must hâve confirmation to-day." 

A letter of the Seaboard Company of the same date confirmed the 
telegram, and contained the following: 

"We anticipate that the tug should reasonably retum to Galveston by the 
middle of the eoming week, about the 13th Instant. You estimate that your 
dredge will be ready by Friday, the 15th Instant. While we are figuring on 
other tows and reserve the right to close vclth them, if we do not receive an 
answer finally closing the deal from you this afternoon, we are ready to fore- 
go any day's Intervening between the arrivai of our tug hère and the date of 
departure of your dredge by Friday. It is necessary, of course, for us to in- 
sist upon a definite date when the tug's tirae is to begin in vIew of the rea- 
«ons above stated. On the other hand, it will pay your principals to stand 
to lose a day or two of the tug's time in view of the assurance of havlng the 
towlwat flnn in hand." 
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On March llth the Atlantic Company, in reply to the Seaboard 
Company's letter accompanying the charter party signed by it, tele- 
graphed : 

"We accept your offor for cbarter of the Leopold Adler at $600 per day, aud 
lay days, if aiiy before startiug, at $490, tug to be alongHlde dredgo at liar- 
risburg Saturday uioriiiiig the lOtli, subject to our orders." 

The following is the body of a letter of the Seaboard Company, 
dated March 14th : 

"This acknowledges receipt of your letter of the 12th instant vvith dupll- 
cate signert charter party, ail of whieh is now in ordor. There aitpears to bc 
no hitch in regard to the tug re])orting in tinie at Ilarrisburg, as she is due to 
arrive hère Friday nlght, at whi<:h time Innncdiate steps will be taken to 
turn her over to you." 

A letter of the Seaboard Company, dated March 18th, and written 
after it learned of the delay by bad weather of the tug's return to 
Gai veston, and had telephoned the Atlantic Company on the subject, 
contained the following: 

"It is with sincère disappointnis^nt that the weather bas interfered with 
our plans so seriously. We are, of course, even more so disappointed in view 
of the fact that we had hoped to niove your dredge on schedule time. Cer- 
tainly the government camiot hold you responsil)le for circuuvstances as tliey 
hâve preseuted tlieniselves, as neitlier you uor we bave coiitrol of the weatbei' 
situation." 

As above indicated, for the Seaboard Company it is contended that 
the provision of the charter party that "time is to commence imme- 
diately after midnight March 16, 1918," had référence only to the 
time from which payment was to be made for the tug upon its re- 
porting or being ready for service, and had no référence to a time at 
which the tug was to be at the service of the charterer. This conten- 
tion is not reconcilable with the construction given by one of the par- 
ties to the charter party at the time it was made and acquiesced in 
by the other party. The Atlantic Company's telegram of March llth 
shows that its acceptance of the charter party was with the under- 
standing that the tug was to he alongside the dredge at the time stated 
in the quoted provision "subject to our orders." The Seaboard Com- 
pany's letter of March 14th, acknowledging the receipt of the dupli- 
cate signed charter party, shows that it understood that the time for 
the tug to report was fixed. Its letter of March 9th shows that, when 
it meant "the tug's time," it used those words; whereas, the word 
"time," as used in the last-qtioted provision of the charter party, is 
accompanied by no qualifying language having the efifect of showing 
that only "the tug's time," and not the time it was to be subject to the 
charterer's orders, was meant. 

[2] The language is to be construed most strongly against the party 
using it. The charter party was prepared by the manager of the Sea- 
board Company, a printed form in its possession being used. While 
the Seaboard Company's letter of March 9th showed that it insisted on 
a definite date when the tug's time was to begin, it also showed that it 
proposed to assure the Atlantic Company that the latter would hâve 
"the towboat firm in hand." The just quoted language well may be 
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given the same meaning that would hâve been expressed by an as- 
surance that the tug would be subject to the Atlantic Company's or- 
ders at the definite date proposed to be fixed. That letter also shows 
that the Seaboard Company expected the tug to be available for the 
proposed service long enough prior to March 16th for it to be made 
ready for the proposed trip before the time stated. Nothing in the 
correspondence indirates that the Seaboard Company contemplated 
that anything was likely to happen to prevent the tug being ready Jor 
the proposed service at the detinite date proposed to be fixed. The 
Seaboard Company's letter of March 18th indicates that it understood 
that there was a "schedule time" for the movement of the dredge to 
be commenced, and that time was of imjîortance to the owner of the 
dredge because of an engagement for the use of it at the place to 
which it was to be moved. The conclusion is that the charter party, 
considering its language in the light of expressions used in the ne- 
gotiations which preceded the making of it, and of the contemporary 
construction given to it by the parties, not only fixed the time f rom 
which the tug, if ready to render the stipulated service, was to be 
paid for, either at the lay day or the service rate, but obligated itsown- 
ers to hâve it ready to commence the stipulated service "immediately 
after midnight March 16, 1918." 

[3] The tug was not ready to commence the stipulated service at 
the time stated in the charter party, nor on the morning of March 16th, 
the time at which it was ordered to report for service. It was not 
alongside the dredge at the meeting place agreed on by the parties 
until 3 :30 or 3 :35 in the afternoon of March 20th. During part of 
that day the tug was being coaled and otherwise made ready for the 
trip. We are not of opinion that the provision of the charter party 
"that the charterers shall pay for use and hire of said vessel $600 per 
day or fraction thereof, commencing on and from the day of her de- 
livery, as aforesaid, and at and after the same rate for any part of a 
day," had the efïect of obligating the charterer to pay for that part 
of the day of the delivery which elapsed before the tug was ready to 
commence the service in pursuance of the charterer's orders. We 
think the provision for paying for parts of days means parts of days 
used bv the tug in rcndering the service, and not that part of the day 
on wdiich the service was commenced, during which the tug was not 
available for use by the charterer. It is fairly disclosed that it was 
not intended that pay for the tug was to commence before it was 
available for the stipulated service. 

[4j The hire of the tug was ''to continue until her delivery, with 
clean hclds, to the owners, at Galveston, Texas, * * * payment 
of the said hire to be made in cash, ''' * * upon due delivery of 
the tug at her berth at the Galveston docks." The tug got back to 
Galveston and tied up at a dock, which was its berth, at 5 :30 p. m. on 
March 29th, and immediately proceeded to take on coal and otherwise 
prépare for other service. This was after the custom bouse there 
had closed for the day. Under a government régulation in force at 
that time the tug had to be entercd at the custom house before it was 
permitted to enter upon another charter. Based upon the circumstance 
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that this could not he done until the following day, it is contended in' 
behalf of the Seahoard Company that the hire of the tug continued 
until it was entered at the custom house during the foi-enoon of March 
30th. Nothing in the charter party indicates an intention that the 
hire of the tug was to continue after it was delivered at its berth at 
Galveston and actually was in use by its owners for their own pur- 
poses exclusively. 

[ 5 ] The time elapsing between the tug reporting for service and 
the return of it to its berth at Galveston was 9 days and a fraction of 
a day. The charterer is chargeable for that time at the stipulated rate, 
unless, as claimed by the charterer, the trip to Mobile, by reason of 
faults chargeable against the owner, took substantially more time than 
it ought to hâve taken. The évidence showed that that trip took longer 
than it should hâve taken if it had been made under différent condi- 
tions. It is clear from the évidence that the tug's progress was inter- 
fered with by adverse currents and winds. There was évidence show- 
ing that the tug's boiler steamed badly during a considérable part of 
the time the dredge was in tow. It did not convincingly show that the 
tug's progress was made slower in conséquence of its boiler steaming 
badly, and it furnished no data for determining how much of the 
delay in reaching Mobile was attributable to adverse winds and cur- 
rents, and how much, if any, of it was due to bad steaming of the 
boiler. The burden was on the Atlantic Company to prove its alléga- 
tions as to delay occasioned by the def ective condition of the tug or its 
equipment. We do not think that the évidence was such as to justify 
a finding that those allégations were sustained. 

[6] But for the tug's f allure to be on hand and ready pursuant to 
the contract, the trip to Mobile could hâve commenced in the morning 
of March 16th, instead of in the afternoon of March 20th. During 
that interval the dredge was manned and equipped, ready for the trip 
and for the service at Mobile in which it was to engage. It was under 
contract for work at Mobile at a stipulated compensation. It was not 
shown that the Seaboard Company was informed of the existence of 
that contract, or of the terms of it, though evidently it understood that 
the dredge was to be carried to Mobile for the purpose of promptly 
starting work there. It was shown that the reasonable value of the 
use or hire of the dredge at Mobile was $720 per day. To the tug's 
delay in being ready to commence the towage according to contract 
is to be attributed the delayed opportunity to hire or use the dredge 
at Mobile. The delay so caused was from the morning of March 16th, 
the time the tug was ordered to report for service, to 3 :30 o'clock in 
the afternoon of March 20th, when the tug reported for service, mak- 
ing more than four days. The évidence supports the conclusion that 
the delay so caused in reaching Mobile resulted in loss to the owner 
of the dredge of the amount, $2,628.12, claimed in the cross-libel as 
damages occasioned by the tug's delay in reporting for service. 

The conclusion is that the award to the Seaboard Company should 
be for 9 days and a fraction of a day at the charter rate of $600 per 
day or fraction thereof, less $2,628.12, allowed as a set-off to the At- 
lantic Company, with interest at 6 per cent, per annum on the balance 
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from March 29, 1918, to the date of the decree appealed from. It is 
ordered that that decree be modified as above indicated, and, as so 
modified, it is affirmed; each party to be taxed with half the costs. 
Modified and affirmed. 



KEAL ESTATE TiTLE INSURANCE & TRUST CO. v. LEDERER, luternal 

Revenue Collector. 

(Cli-cuit Court of Appeals, Thlrd Circuit. February 9, 1020.) 

Xo. 2113. 

IkTERNAL revenue <®=>9 ^EXCI8E TAX ON BANK "CAPITAL USED AND EMPLOTED 

BY BANK" HAVING DIFEEEENT DEPARTMENTS STATED. 

A corporation liaving four departments of business, title Insurance, 
trust, safety deposlt, and real estate, keeping the business of each depart- 
niont separate, and investing its capital, surplus, and undivided profits, 
aslde from the amount invested in its title plant and building, in perma- 
nent securities, which added banking as a fifth department, using thereln 
only the deposits received, held net taxable on its entire capital, surplus, 
and undivided profits under Act Oet. 22, 1914, § 3, imposing an excise tax of 
$1 for each $1,000 of capital "used or employed" by bankers, but only on 
such capital, if any, as was used or employed in its banking department, 
the fact that ail of its capital vvould be liable for losses in that department 
not being determinative. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by Real Estate Title Insurance & Trust Company against- 
Ephraim Lederer, Collector of Internai Revenue for the First Dis- 
trict of Pennsylvania. Judgment for défendant, and plaintifï brings 
error. Reversed. 

For opinion below, see 229 Fed. 799. 

Maurice Bower Saul, of Philadelphia, Pa., and John G. Johnson, 
of Oneonta, N. Y., for plaintifï in error. 

Francis Fisher Kane, U. S. Atty., and Robert J. Sterrett, Asst. U. 
S. Atty., both of Philadelphia, Pa. (Gordon Auchincloss, Sp. Asst. 
U. S. Atty., of New York City, of counsel), for défendant in error. 

Before BUFFINGTON and WOOLLEY, Circuit Judges, and 
MORRIS, District Judge. 

BUFFINGTON, Circuit Judge. In the court below the plaintift 
brought suit against the défendant, collector of internai revenue, to 
recover taxes alleged to hâve been unlawfully collectéd. On trial that 
court, after hearing the plaintitï's proofs, granted a peremptory non- 
suit. On its refusai to take off such nonsuit, plaintiff appealed. 

The question hère involved is the construction of the Act of October 
22, 1914, c. 331, § 3, 38 Statutes at Large, 750, which provides: 

"Banlœrs shall pay Çl.OO for each $1,000 of capital used or employed, and in 
estimating capital, surplus and undivided profits shall be Included. The 
amount of such annual tax shall in ail cases be computed on the basis of the 
capital, surplus, and undivided profits for the preceding fiscal year. Bvery 

ig;:;=>Por otlier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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person, flrm, or company, and every intorporated or otlier bniik, havlng a place 
of business where crédits are opened by tlie deposit or collection of moncy or 
currency, subject to be paid or remitted upoii draft, check, or order, or where 
money is advanced or loaned ou stocks, bonds, buUion, bills of excliange, 
* * * or where stocks, bonds, buUion, bills of exehange, or promissory notes 
are received for discount or sale, shall be a hanker nnder tins act: l'rovided, 
tliat any postal saviugs bank, or savings bank having no capital stock, and 
whase business is confined to receiving deposits and loaning or investlng 
tlie sanie for the beneflt of Its deposltors, and which does no otVier business of 
Ijankiiift, shall net be subject to this tax." 

The proofs in this case which the cotirt below dechned to submit 
to the jury, tended to show that the plaintiff in this case was a cor- 
poration of the State of Pennsylvania, which had been formed in 
1876. It was originally incorporated solely for the purpose of in- 
suring titles to real estate. At that time its capital of $250,000 was 
paid in in cash, and that capital was used in preparing a title plant. 
This branch of its business has grown to large proportions, and he- 
tween $400,000,000 and $500,000,000 of title insurance has been issued. 
From that time to the présent its title business has been kept separate 
and distinct from its other opérations, not only as a bookkeeping and 
accounting proposition, but in its documents, data, and détails. The 
larger part of the company's business has always been and still contin- 
ues to be the insurance of titles. Its présent capital is $1,000,000, sur- 
plus $1,500,000, undivided profits $128,000, of which sum $1,000,000 
was paid in, in cash, and the other has been the accretion of profits. 
The proofs show that of thèse sums about $143,000 was invested in its 
title plant, $400,000 in its building, and that the rest, with a few slight 
exceptions, is invested in permanent securities. 

In 1881 the Title Company embarked in the trust business, changing 
its name from the Real Estate Title Insurance Company to that of the 
Real Estate Title Insurance & Trust Company, and its original capital 
of $250,000 was then increased to $250,000 more of fully paid-in 
capital. The trust business continued to be and was, after its title 
business, the next largest part of its business, its trust assets now 
amounting to about $13,000,000. Such trust business has always been 
kept separate and distinct from the company's title business, and, as 
other departments were added, it has always been kept separate and 
distinct from them, also. Moreover, its trust assets hâve been segre- 
gated and individualized, as belonging to its cestuis que trustent. The 
company subsecjuently added two other departments- — a saf e deposit, in 
which they rented safes and received valuables on deposit, and also 
a real estate department, which buys, sells, rents, and collects the rents 
of, real estate. The business of ail thèse four departments is kept 
separate and distinct, and when any money is received for services 
rendered in either of said departments it is deposited in the Corn Ex- 
change National Bank. From thèse businesses they bave from time 
to time made earnings, which hâve been carried to surplus and un- 
divided profits, and purchases hâve been made of bonds, stocks, and 
permanent investments, and the testimony is that, from its books and 
accounts, the company is able to say from vv'hat account every invest- 
ment they hâve has been made. Later on the company added a bank- 
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ing departmcnt, which does a business of approximately $4,000,000, 
whiçh business is donc with the funds deposited with them in banking 
accounts.- Such deposits are received in the banking department of 
the trust company's estabhshment, and at the close of the business 
day they are redeposited by the trust company in one of four banks in 
Philadelphia and one in New York City, and no part of the depositor's 
money is carried to the account in the Corn Exchange Bank, in which 
bank the trust company keeps the funds used in and accruing from 
its other departments. From the standpoint of présent earnings, the 
proofs tended to show that the banking department bore a relation of 
about one-fifth to the other departments of the trust company's busi- 
ness. 

With thèse proofs before it, given by the accounting officers of the 
bank, and about which we do not understand there is any dispute, 
the question was asked of a witness by the trust company's counsel, 
"State how the capital, surplus, and undivided profits of the company 
were invested during the taxable period," to which question, as well 
as to several other substantially like questions, the court sustained an 
objection. We are unable to agrée with this ruling of the court. The 
answer to that question, and the kindred questions, was the very crux 
of the case, and this experienced witness was best constituted to an- 
swer such questions and give his reasons therefor. Whether his testi- 
mony was correct was, of course, a matter for the jury to pass upon, 
and whether he drew correct inferences from his facts was for the 
jury to say as to whether this permanently invested capital, surplus, 
and undivided profits, which was segregated and kept separate from 
the money employed by the company in its banking business, was in 
any way used or employed in the banking business, if the évidence 
when given tended to show such banking use. Of course, thèse per- 
manent investments formed part of the assets of the company as a 
whole, and, in case the company's banking opérations proved unsuccess- 
ful, those assets would eventually hâve to contribute toward making 
up the losses of the depositors. But this fact of ultimate responsibil- 
ity of ail the company's assets for ail the company's liabilities did not, 
in our judgment, constitute of itself a use or employment of those se- 
curities in the banking business for the taxing year. No such losses 
had occurred, and no such use or employment of its assets in other 
departments was made by the company in its banking opérations. To 
that situation the remarks of Judge Lacombe, in 171 Fed. 302 (Central 
Trust Co. of New York v. Treat), are applicable : 

"The evidencp shows thiit tlie entire iuiiount of thèse undivided profits be- 
fore, durint;, and at the end of the fiscal year were invested in municipal and 
railw/iy bonds and in the .stoeivS of corporations, and were not In any sen.se 
employed in the business of i)ankin?, althougli the ownership of this larj^e 
amount of securities available to niake good losses in any of tlie enterprises 
which the corporation was conduclin;? naturally increased its crédit generally." 

As we hâve said, the plaintiff trust company, by virtue of corporate 
powers thereto enabling it, is, besides banking, engaged in four other 
distinct businesses : First, insuring titles ; second, executing trusts ; 
third, safe deposit; and, fourth, real estate — and in carrying such title, 
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trust, safe deposit, and real estate businesses the plaintiff does none 
of the several acts which the statute defines as constituting banking; 
that is to say, it does not receive deposits, make collections, loan money, 
or discount or sell notes. From which it will appear that, if the plain- 
tiff Company were only carrying on, first, its title Insurance business; 
second, its trust business ; third, its safe deposit ; and f ourth, its real 
estate business — it would not be subject to tax under this act, as be- 
ing engaged in the banking business. Such being the undoubted fact, 
does the further fact that plaintiff adds a fifth business, viz. that of 
banking, to its corporate acts, thereby subject to the taxing scope of this 
act not only "$1 for each $1,000 of capital used or employed" in its 
banking business, but also for "each $1,000 capital" employed, first, 
in its title business ; second, in its trust business ; third, in its safe 
deposit; and, f ourth, in its real estate business. We think the state- 
ment of such proposition is of itself an answer to the contention ; and 
this for the reason, first, the act by its terms does not impose a tax on 
the capital or surplus used or employed in title, trust, safe deposit, or 
real estate business; second, the act not expressly imposing a tax on 
such title, etc., businesses, such tax cannot be imposed by implication, 
for the authorities are uniform that taxes, being a statutory burden 
imposed by the government- on the citizens, they must hâve express 
statutory warrant ; and, lastly, the words of this statute must be re- 
garded as used by Congress in the meaning given to them in an unchal- 
lenged prior judicial décision. 

This third point brings us to a considération of the Spanish-Ameri- 
can War Tax Act of June 13, 1898 (30 Statutes at Large 448), which 
is printed in the margin.^ In 1909 the construction and application 
of that statute to a company engaged in both the banking and trust 
business came before the United States Circuit Court for the Southern 
District of New York, in a case reported in 171 Fed. 302 (Central 
Trust Co. of New York v. Treat), wherein Judge Lacombe said : 

"In the case at bar ttte plaintiff [a trust company] is not a banlc or banker, 
and, althougli It does some of tlje tbings enunierated in the section as indica- 
tive of sucb business, Its principal business seems to be distinctlvely that of a 
trust company. It will be observed that the 'capital and surplus,' which is 
stibjec-ted to the tax, Is that which is used or employed by the banker; i. e., 
in the banking business. The évidence shows that the entire amount of thèse 

1 "Bankers using or emi>loying a capital not exceeding the sum of twenty- 
five thousand dollars shall pay fifty dollars ; when using or employing a capi- 
tal exceedlng twenty-five thousand dollars, for every additional thousand dol- 
lars in excoss of twenty-five thousand dollars, two dollars, and in estimating 
capital surplus shall be Included. The amount of such annual tax shall in ail 
cases be computed on the basls of the capital and surplus for the precedlng 
fiscal year. Every person, flrm, or company, and every incorporated or other 
bank, hnving a place of business where crédits are opened by the deposit or 
collection of money or currency, subject to be paid or remitted upon draft, 
check, or order, or where money Is advanced or loaned on stocks, bonds, bul- 
lion, bills of exchange, or promissory notes, ♦ * * are received for dis- 
count or sale, shall be a banker under this act: Provided, that any savings 
bank having no capital stock, and whose business is eonfined to receiving de- 
posits and loanlng or investlng the same for the benefit of its depositors, and 
which does no other business of banking, shall not be subject to this tax." 
Section 2, subd. 1. 
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undivided profits before, durinj;, nnd at the end of the fiscal year were invested 
in munidjial and raihvay bonds and in the stocks of corporations, and wore not 
In auy seuse employed in the business of banliing. although the ownership of 
tlils large amount of securities available to make good losses in any of the 
enterprises whicli tlie corporation was conducting naturally increased its crédit 
generally." 

This summary of the évidence made by Judge Lacombe and his 
conclusion therefrom that the undivided profits of the trust company 
which "were invested in municipal and raiiway bonds and in the 
stocks of corporations" were not taxable as being used or employed in 
banking, although "the ownership of this large amount of securities 
available to make good losses in any of the enterprises which the cor- 
poration was conducting naturally increased its crédit generally," was 
embodied in his opinion, as we hâve seen from the extract above quoted, 
and his findings were by him directed to be prepared by counsel, sub- 
mitted, and signed. On review by the Circuit Court of Appeals, the 
décision was affirmed in an opinion reported in 185 Fed. 762 (Treat 
v. Farmers' Loan & Trust Co.) ; the court holding : 

"The questions for considération are whetber tlie capital and surplus of 
either of the i3laintif¥ companies were subject to the tax and wlicther interest 
and fosts or either were properly awarded agaiiist tlie défendant. The agreed 
statements show that the capital and surplus of both companies are perma- 
nently invested in stocks and Ijonds ; that the only business the companies do 
as bankers within the définition of banking in the Act is the opening of crédits 
by deposits or collections of nioney and paying tlie same out on check, draft, 
or order and the loaning of nioney on stocks, bonds, or secured paper. This 
business Is done entirely by nieans of the depositors' nioneys. As the act only 
taxes the capital and surplus used or employed in banking, we think the Cir- 
cuit Judge was entirely right in holding as matter of law that the plalntiffs, 
not using thcir capital or surplus in banking, were not subject to the paynient 
of any tax thereon. No doubt they got crédit by the amount of their capital 
and surplus, but Congress evidently intcnded to put corporations upon the same 
basis as individuals, and it would obviously bo very unfair to tax an individual 
upon his whole fortune because he was using a part of it in the banking busi- 
ness." 

The government made no effort to review this décision in the Su- 
prême Court, and consequently, when the présent act was passed, 
Congress had before it a final décision by a court of last resort, which 
construed the words "bankers using or employing capital" as not ex- 
tending to that part of the capital or surplus of a trust company which 
was invested in its trust business and was not employed in its banking 
business. With that décision of record, Congress in preparing the 
présent act, and using substantially the same words, viz. "Bankers 
shall pay $1 for each $1,000 of capital used or employed," we think 
should be deemed to hâve used such words in the light of the décision of 
the Circuit Court of Appeals, and with the purpose of taxing, not ail 
capital, but the capital "used or employed" by the banker who and 
whose banking opérations were defined by the act. But over and be- 
yond this, to our mind, thèse words "used or employed" were used 
and employed by Congress in the ordinary, common acceptation ol 
thèse words, and so considered they limit capital generally and re- 
strict taxation to "capital used or employed" in banking. Moreover, 
we think that, a prior décision on the construction of those words in 



■672 203 FEDERAL KEl'OllïEIl 

the prior act being in force when this later statute was passed, it would 
seem that the spirit and intent of that décision should be carried into 
the présent act so as to harmonize and maintain that continnity and 
conformity of tax décisions wliich is liighly désirable in the construc- 
tion and application of tax statutes. 

Such being the construction of the statute, it follows that the 
question to be determined in the présent case is one of fact, namely, 
whether any part, and, if so, how much, of the trust company's capital, 
surplus, and undivided profits was really used or eniployed in those 
specified business opérations which the act defines as constituting 
banking. Manifestly, the money used by the plaintiff company in its 
banking opérations was the money deposited with it by its customers ; 
and it would seem clear f rom anything that now appears that no bank- 
ing use was made of the capital, surplus, and undivided profits, which 
were located and segregated in its title, trust, safe deposit, and real 
estate department. Such being, in our view, the proper construction 
and application of the statute, it follows the court below was in error, 
in overruling the question — and those of like ténor — quoted, in view 
of the testimony in the case, and granting a compulsory nonsuit. 

We may say further, that our construction of this statute is in our 
view in accord and not at variance with the décision of the Circuit 
Court of Appeals of the Second Circuit, in Andersen v. Farmers' 
Trust Co., 241 Fed. 328, 154 C. C. A. 202; for, while the décision 
of the lower court was in that case reversed, the ground for such re- 
versai was the lovi'er court's failure to put the burden of proof on the 
plaintifï. But the real significance of the case, so far as the construction 
of the statute is concerned, was that the tax could not be upheld on 
that part of the trust company's capital, surplus, or undivided profits 
which were not used or employed in banking. 



Gr:RMA^TOWX TRUST CO. v. LEDEKER, Internai Revenue Collcctor. 

(Circuit Court of Appeals, Tliird Cii-cuit. March 5, 1020.) 

No. 2180. 

1. Intbknal bevenue «S^sO — Trust company must snow nY keal transac- 

tions THAT capital IS NOT USEI) IN BANKING BUSINESS. 

A trust conipany, whicli does a baiikinp; business with its otlier business, 
can avoid the tax levied by Act Oot 22, 1014, § 3, on capital employed by 
bankers, oiily by showlng by real transactions, and not as a niere distinc- 
tion of bookkeepins, or artiflcial transactions, lliat it does not eniploy any 
of its capital, surplus, or undivided profits in its banking business. 

2. Evii)E,\CE tS=>472(l) — Conclusions of witnesses tuât trust company's 

CAPITAL WAS not USEU IN BANKING INCOMPETENT. 

In an action to recover tax levied ou a trust company under Act Oct. 
22, 1914, § 3, imposin.iî a tax of ,fl for each .$1,000 of capital used in bank- 
insï, on the ground that noue of the company's capital was used in its 
banking business, conclusions of witnesses that none of the capital was 
so used are conclusions as to the question for the jury to détermine, îvud 
are incompétent. 

^gz^jFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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3. Inteiîxai. revenue ©=325 — Assessment by officers is prima facie valid. 

An ;ir-iS('ssinc>nt of internai revenue taxes on a trust company for use 

of ciiiiital in bankiug business is in'inia facie valid, and one attacking the 

assessment lias tlie Ijurden of showing that it was unlawful. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; OHver B. Dickinson, Judge. 

Action by the Germantown Trust Company against Ephraim Leder- 
er, collector of internai revenue for the First District of Pennsylvania. 
Jtidgment for défendant, and plaintiff brings error. Afïîrmed. 

R. Stnart Smith, John G. Johnson, and Morgan, Lewis & Bockius, 
ail of Philadelphia, Pa., for plaintitï in error. 

Gordon Auchincloss, of New York City, Robert J. Sterrett, Asst. U. 
S. Atty., and Francis Fisher Kane, U. S. Atty., both of Philadelphia, 
Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY (first 
argument), and BUFFINGTON, WOOLLEY, and HAIGHT (second 
argument), Circuit Jttdges. 

WOOLLEY, Circuit Judge. The défendant tax collector assessed 
a tax of $1,034 against the plaintiff trust company on its entire capi- 
tal, surplus and undivided profits, under the Act of Congress, ap- 
proved October 22, 1914, entitled, "An Act to Increase the Internai 
Revenue, and for other purposes" (38 Stat. at Large, 750), popularly 
known as the War Revenue Law. The trust company paid the tax 
under protest, and, after complying with the statutory formaUties in 
such case, brought this suit to recover the money it had paid. 

The provision of the cited statute under which the tax was assessed 
and collected defines a "banker," and provides that — - 

'•Bankers shall pay [a spécial tax of] $1.00 for eacli |1,000 of capital used 
or e)npl(jyod, and in ostiniating capital surplus and undivided profits shall be 
included.'' Section 3. 

In its Statement of Claim the trust company declared its right of 
action as f ollows : 

"The said spécial tax of $1.0.S4 was erroneously assessed and illegally and 
wronKfuily deniandod of the plaintiff, for the reason that no part of tfie capi- 
tal, surphi.f iind undivided profits of the plaintiff during the period commenc- 
ing Noveniber 1, 1914, and ending June 30, 1015, uas uscd or employed hy the 
plaintiff in the business of bankiiii;. * * * " 

Manifestly, an averment of this kind was necessary to maintain the 
action, and évidence that would support the averment and sustain a 
verdict rendered on it was essential to recovery. For lack of such évi- 
dence, and because of the plaintiff's attempt to prove the averment in 
a manner which the learned trial judge regarded as opposed by rules 
of évidence, the trial court entered judgment of non-suit and the trust 
company sued out this writ of error. 

Ail errors assigned are directed to the court's rejection of évi- 
dence offered by the plaintiff, due to a conflict of wholly opposite 
théories on which the plaintiff sought to try its case and on which the 

ig=5For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
263 F.— 43 
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court insisted that the case should be tried. The material facts of the 
case, as developed by the évidence, admitted and rejected, are shortly 
thèse : 

The Germantown Trust Company was a corporation of the State of 
Pennsylvania doing business with the gênerai powers conferred up- 
on trust companies by the laws of Pennsylvania, which include ad- 
ministering trusts, acting as surety, insurlng titles, transacting a gên- 
erai real estate business, renting safe deposit boxes, receiving deposits 
of money, and loaning money on collatéral. The last two activities 
admittedly constitute "banking" v^fithin the définition of the War 
Revenue Law in question. 

The assets of the trust company embraced capital, surplus and un- 
divided profits (which for convenience we shall refer to collectively 
as "capital"), trust funds (which for the purpose of this discussion we 
set aside), and money received on deposit. In the course of its busi- 
ness, the trust company held certain of thèse moneys in reserve and 
invested the balance in an office building and other real estate, furniture 
and fixtures, mortgages and judgments, bonds and stocks, time loans 
and call loans upon collatéral, and in other investments too gênerai to 
be classified. Except trust funds, it did not segregrate, separate, or 
distinguish its capital from its other assets used or employed in its 
several business departments, actually or as a matter of bookkeeping, 
nor did it segregate capital from deposits which came to it in the course 
of its banking business, except as the Président and Finance Committee 
daily made a mental distinction between money which belonged to the 
company and that which came f rom and was regarded as belonging to 
its depositors, in order to be guided, by the rise and fall of the latter, 
in making and calling loans. Upon this distinction, however, the trust 
company at the trial endeavored to prove the essential averment of its 
Statement of Claim that "no part of the capital * * * -^yas (during 
the tax period) used or employed * * * i^ the business of bank- 
ing" by proving that ail its capital was during that period "permanent- 
ly invested in stocks, bonds, and other personal securities, and in 
mortgages, ground rents and real estate," as averred in its statement. 
But the trouble in tiis case grew out of the character of évidence it 
ofïered in proof of this averment. Stated briefly, the trust company 
proposed to prove that no part of its capital was used in banking by 
proving that ail its capital was permanently invested. It endeavored 
to prove that ail its capital was permanently invested by évidence that 
none of its depositors' money was so invested, seeking thereby two dé- 
ductions of probative value, the first being, that investments not made 
with depositors' money must hâve been made with capital; and, sec- 
ond, that depositors' money not being permanently invested was the 
only money used or employed in the business of banking. Reduced to 
a few words, the theory on which the plaintiflf endeavored to prove 
that its capital was not used or employed in banking was by inference 
to be drawn from proof that its depositors' money was not invested 
in permanent securities but was used in banking, relving, admittedly, 
on Farmers' Loan & Trust Co. v. Treat, Collector (C. C.) 171 Fed. 302; 
Id., 185 Fed. 760, 108 C. C. A. 98. In thèse cases the Circuit Court 
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for the Southern District of New York, and on review, the Circuit 
Court of Appeals for the Second Circuit, in construing a similar pro- 
vision of the War Revenue Act of June 13, 1898, c. 448, § 2, 30 Stat. 
448, held, that the capital and surplus of a trust company being perma- 
nently invested in stocks and bonds, and the banking business being 
done entirely on deposits, there was no capital and surplus of the bank 
used or employed in banking on which to assess the tax. A careful 
examination of thèse cases and of the earlier case of Leather Manu- 
facturers' Bank v. Treat (C. C.) 116 Fed. 774, and 128 Fed. 262, 62 
C. C. A. 644, shows that the Circuit Court of Appeals for the Second 
Circuit arrived at this conclusion because (the case first cited being 
tried on an agreed state of facts) the trial judge found as a fact that 
the capital and surplus were permanently invested, and were, in consé- 
quence, not used or employed in banking, and not taxable; while in 
the case last cited the court reached an opposite conclusion because 
banking was, confessedly, the sole business of the corporation. 

[1] Since the Treat Cases were decided, and, indeed, since the in- 
stant case was first argued, the Circuit Court of Appeals for the Sec- 
ond Circuit has had occasion to construe the statute in question in 
Anderson v. Farmers' Loan & Trust Co., 241 Fed. ,322, 154 C. C. A. 202, 
as has also this court in Real Estate Title Insurance & Trust Co. v. Led- 

crer, Collector, 263 Fed. 667, C. C. A. . In thèse cases both 

courts hâve held that the law taxes only so much of a banker's capital, 
surplus and undivided profits as is used or employed in banking, but how 
much that may be is a question of fact to be determined at the trial by 
appropriate évidence. In Anderson v. Farmers' Loan & Trust Co., 
and also in the case recently decided by this court, it was made clear 
that of a trust company's assets some part may be liable to the tax 
and some part may not, and that to distinguish the parts there must 
be some ségrégation, séparation, or distinction between that of the 
bank's assets which is capital, surplus and undivided profits and 
that which is not, in order to show a distinction in their use and in 
their liability to be taxed. That distinction to be valid cannot be fanci- 
ful, mental, or merely one of bookkeeping, or based upon artificial 
transactions ; it must be actual and be determined by real transactions. 

Mr. Justice Bradley in Canal & Banking Co. v. New Orléans, 99 
U. S. 97, 99 (25 L. Ed. 409), in speaking of a claim made by a bank 
that cash in the body of its assets is capital, pointedly inquired : 

"Now, does it lie wlth the bank to put its finger on a partlcular Item of as- 
sets * • ♦ and say that this item, and no other item, constituted its capi- 
tal at that timeî Does this dei>end on the mère option of the bank? Why was 
not its cash on hand just as applicable to its deposits and other obligations as 
to its capital?" 

What constitutes capital, and how and in what amount it is employed 
în différent departments of a trust company, including that of banking, 
is a question of fact to be determined by the use to which its assets 
of différent kinds are put, and established by évidence of real transac- 
tions, Real Estate Title Insurance & Trust Co. v. Lederer, Collector, 
263 Fed. 667, C. C. A. , not by évidence merely that its perma- 
nent investments equal or exceed its capital (Anderson v. Farmers' 
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Loan & Trust Co., supra), or by inference arising from a claimed ex- 
clusive use of "depositors' money" in banking. Anderson v. Farmers' 
Loan & Trust Co., supra. Therefore deposits and capital are equally 
Company asscts, equally available for the company's use, including that 
of investments, and equally liable for its debts. 

[2] We find no offer of évidence in this case, such as in Real Estate 
Title Insurance & Trust Co. v. Lederer, supra, from which the jury 
could hâve found as a fact that none of the trust company's capital, 
or that only so much of its capital, had been used or employed in bank- 
ing. The évidence offered in the présent case, if admitted, would 
hâve shovi-n nothing more than the gênerai use of the trust company's 
assets without distinguishing between capital on the one hand and 
assets of a différent kind on the other hand, and without showing 
vi'hether the assets employed in banking were or were not capital, or 
how much was and how much was not capital, unless the opinion of 
witncsses as to whether the company's assets used in banking were 
capital or otherwise had been admitted as évidence. As this was the 
one question in the case, and as the jury were the sole judges of that 
question, the opinion testimony of witnesses was properly excluded. 

[3] An assessment made bv an officiai within his jurisdiction is 
prima facie vahd. U. S. v. Rindskopf, 105 U. S. 418, 26 L. Ed. 1131. 
The décision of an assessor must stand until it can be affirmatively 
controverted. One attacking his assessment has the burden of showing 
that it is unlawful. Canal & Banking Co. v. New Orléans, supra; 
Anderson v. Farmers' Loan & Trust Co., supra. As the évidence 
offered in the case would not alone or in connection with the évidence 
admitted support a verdict, we are of opinion that the plaintifï did 
not sustain the burden which the law imposed upon it. The évidence 
which the trust company offered was, doubtless, the best and, perhaps, 
ail it had. Being so, it failed because of infirmities in the évidence; 
not because the évidence was improperly submitted or the case im- 
properly tried. 

Finding no error in the trial, we direct that the judgment below be 
affirmed. 



BAIT.KS V. ADVANCE RUMLET THRESHER CO. 

(Circuit Court of Appeals, Eli;htli Circuit. .Tauuary 24, 1920. Relieîiring 
Denied Miiy 11, 1020.) 

No. 5.3S9. 

1. DeEDS lS337-i SlCNING DEED BY COBPORATE OFFICER WITHOUT READING IX 

KELIANCE ON STATEMENT OF COBPORATIOX'S ATTORNEY IS NOT NECJLIGENtE. 

Tlie gênerai rule, tliat failure of a party wlio sisned a-deed to read it 
or liave it read befoie ]ie slgned caunot liuve it aimullod, does not api)ly, 
wliere the vice président of a corporation signed witliout reading a deed 
prepared by tlie attorney l'or the corporation on the latter's assurance that 
it couvoyed proporty which the directors liad agreed to sell. 

^^saFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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2. CofRTS <§=:3.'îa'?, .'i0fi(14) — RiGIIT TO CANCF.L nEEI) TO I.AND IN XoBTlI DaKOTA 

l.S (iOVKKXEO BY STATE STATUTE AS CONRTRUED lîY ITS COURTS. 

Tlip ri^ht to liave oanceled by the fcderal courts a deed conveyliig laiid 
in North Dnkota is frovprned )>y Comp. Laws K. D. 1913, § riO.'Sé, )>roviding 
for restission for mlstake, and section 5S54, delining "mistake," as tliose 
statutes havc been construed by the Suprême Court of the State. 

3. Courts <g::3,'î71(2) — State statutes exlakging équitable rigiits can^ be 

ADMIKISTEKED IN FEDERAL COURTS. 

A State statute enlargins équitable rights niay be administered l)y the 
United States courts as well as by the courts of the state. 

4. Deeds tS=5(it) — Corporation held not to iiave xeglected légal duty eo; 

AS To bar cancellation kor mistake. 

Wliei'e a corporation owning two tracts in a city agreed to convey the 
tract less valuable to défendant, the neglect of the clerks to inquire for 
aud procure the j)apers relating to the partlcular tract sold, and of the 
coriwration's attorney to coni]iare the description in the papers brouglit 
hiin with that of the tract sold, Avas not a neglect of légal duty which, 
under Conip. Laws A'. D. 1913, § 5S54, barred the right of tlie corporation: 
to cancel a deed given for the more valuable tract. 

5. Deeds <S=>211(2) — Evidence iield to siiow knowledqe by gbantee oi'" 

grantob's mistake. 

Where, after an agreement for the sale of a less valuable tract owned 
by a corporation had been made with défendant, the coriJoration's attor- 
ney telegraphed défendant regiirding the title and describing a more val- 
uable tract, and tbereafter deposited a deed for the latter tract for which 
défendant immodiately paid the agreed price, without waiting to examine 
the tltlc, a flnding that défendant knew or had reasou to know that a 
mistake had been made was justified. 

Sanluirn, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

Suit by the Advance-Rumley Thresher Company against H. H. 
Bailes for cancellation of a deed. Decree for plaintifï, and défendant 
appeals. Affirmed. 

Appeal from a decree of cancellation of a deed. The Advance-Iîundey 
Thresher Company, a corporation, was i)laintiff below, and the appcllant was 
défendant. The plaintiff was the ovvner of two li'acts of land in the city of 
Grand Forks, 'N. D. Each was in the business portion of the city. One was 
situated on Seventh street and International avenue and consisted of four 
platted lots known as lots 1, 3, 5, and 7, in block 7 in Criggs addition. The 
other was situated on Third street and consiste<l of a portion of one lot known 
as lot 12 in block 32 in original town site of Grand Forks. On (îach tract was 
a business building. Tbe défendant had resided in Grand Forks for .30 years 
and had had contrncts in connection with the building or repairs of each of 
the buildings. Ile was also engaged in the real estate business and knew the 
values of each of the tracts. The défendant in May, June, and July, 1918, had 
conducted negotiations b.v letters and telegrams with plaintiff for the purchase 
of the Seventh street property, and had iinally offered to pay $6,000 therefor. 
The plaintiff had accepted this offer sub.ioct to the a])proval of tlie board of 
directors. Tlie dlrectors at a meeting held soon thereafter voted to accept the 
bid and authorized the corporation'» otticers to exécute a deed. A deed was 
executed and sent to the défendant in care of a local bank, and the défendant 
reeoived the deed and paid i);6,000 to the bank for the plaintiff's benefit ; but 
this deed de.scribed the Tbird street ])roj)er(y, which was wortli $15,000. This 
suit was brought to cancel this deed on the claim that it was executed by mis- 
take. 

®=^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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The c-liief défense presented was that the éxecution of the deed was the re- 
suit of plaintiff's négligence, and lience it was entitled to no relief. It was 
sliown that plaintiff's i>lace of business is at La Porte, Ind., and that It con- 
ducts a large business in the sale of niachinery in niany of the States and also 
in forelgn countries. It owns hundreds of tracts of land in the United States. 
The title papcrs to thèse lands are kept in separate packets in a vault eon- 
neeted wlth its comptroUer's ofiice at La Porte. The comptroUer's seerctary 
and steuographer, Mr. Neckerman, acts as custodian of thèse files. After the 
plaintiff's board of directors had anthorized the conveyance of the Seventh 
Street property, its comptroUer turned over the correspondence and telegranis 
that had passed between it and the défendant to its gênerai attorney, Mr. 
Winn, and asked him to prépare the papers for the sale of the property. Mr. 
Winn told liis stcnographer to see Mr. Neckerman and to obtain the file relat- 
ing to the property at Seventh street and International avenue In Grand Forks. 
The stenographer did not ask Mr. Neckerman for thls file, but for the Grand 
Forks property file. Mr. Neckerman knevv there w(îre two separate tracts iu 
Grand Forks owned by the company, but he selected the flle relating to the 
Third street property and gave It to the stenographer, presuming it was the 
one desired. Mr. Winn received this tile froni tlie stenograiihor, supposing it 
related to the Seventh street property. He made no oomparison of the papers 
in it with the eoi-respondence between the défendant and the company. Ou 
examination of some documents in this tile, Mr. Winn became doubtful of the 
State of the title to some of the property to which it related. Thereupon on 
.Tuly 7th, he wired a message to the défendant that the company wonld convey 
its title "to land we own between spur track and street in lot twelve, block 
thirty-two, Grand Forks, for six thonsand dollars cash. Advise by wire where 
to send papers." In reply, the défendant, the sanie day, wired a message to 
plaintifC as foUows: "Send papers to First National Bank, Grand Forks, con- 
veying to rae properf.y you own between spur track and street in lot twelve, 
block tliirty-two, original town site. Grand Forks, six thousand dollars. Ad- 
vise by wire, at my expense when you hâve malled papers." 

Mr. Winn prepared a deed, which is dated the next day, conveying the Third 
street property to the défendant on the supi)osltion that it conveyed the Sev- 
enth street property as had been autliorized by the board of directors, but rely- 
ing only on the file hls stenographer had brought hlm for the description of 
land conveyed. He presented the deed to the vice président of the company, 
who was authorlzed to exécute sucli deeds. I-Ie told him that it was a deed of 
the property at Seventh street and International avenue, whose conveyance 
the board of directors had authorlzed, and the vice président, on this assur- 
ance, signed it without reading it. Some delays ensued and messages were 
exchanged between the plaintiff and the défendant relating to tlie furulshing 
of an ahstract of title, but on July I8th the deed was malled to the bank at 
Grand Forks, with Instructions to dellver it 'fo défendant upon hls payment to 
it of $0,000. At once on its arrivai at the bank the défendant paid the money 
ahd received the deed. Soon afterwards plaintiff began this suit. The trial 
court found that the deed was exeeuted and delivered under a mistake of facts 
and without culpable négligence and also under circunistancos wliich charged 
the défendant with knowledge or belief that a mistake had been made, and 
canceled the deed upon ternis that are not now in question. 

George A. Bangs, of Grand Forks, N. 'D. (George R. Robbins, of 
Grand Forks, N. D., on the brief), for appellant. 

N. C. Young, of Fargo, N. D. (Watson, Young & Conmy, of Fargo, 
N. D., and J. F. Winn, of La Porte, Ind., on the brief), for appellee. 

Before SANBORN and STONE, Circuit Judges, and MUNGER, 
District Judge. 

MUNGER, District Judge (after stating the facts as above). [1] 
The défendant insists that the vice président of plaintiff was guilty of 
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négligence in failing to read the draft of the deed presented to hini 
by Mr. Winn, before he signed it. It is the gênerai rule that a writ- 
ten contract or deed cannot be annulled, in the absence of fraud, hy 
proof that a party to it did not read it before he signed it, because 
it was his légal duty to read it or to hâve it read to him, and a failure 
to read it or to hâve it read to him is gross négligence. Upton, As- 
signer, V. Tribilcock, 91 U. S. 45, 23 L- Ed. 203 ; Chicago, St. P., M. 
& O. Ry. Co. V. Belliwith, 83 Fed. 437, 28 C. C. A. 358. 

In this case the vice président had the assurance of Winn, the gên- 
erai attorney for the company and its trusted légal advisor, who had 
served the company for many years, that the deed was for the Seventh 
Street property which the directors had voted to convey. Reliance 
on such a statement was not négligence. In the practical conduct of 
the affairs of large modem business organizations, action upon such 
reliance is the common and necessary method of managing its busi- 
ness, or, in other words, it is what ordinarily prudent men constant- 
ly do. 

[2] It is also said that the stenographer was négligent in failing to 
call for the file she had been told to obtain, that the document clerk 
was négligent in failing to ascertain the proper one of the two files 
relating to the Grand Forks properties, and that Mr. Winn was nég- 
ligent in failing to compare the description of the property in the 
file brought to him, with the description referred to in the corrcspond- 
ence with défendant, before he sent his message to défendant and when 
he prepared and sent the deed to défendant. Appellant claims that a 
party cannot be relieved from the conséquences of a mistake, if the 
party making the mistake had the means of knowledge of the true 
State of facts, and made the mistake because of his want of ordinary 
care, and in support of this principle are cited cases such as Grymes 
v. Sanders, 93 U. S. 55, 23 L. Ed. 798; Files v. Brown, 124 Fed. 
133, 59 C. C. A. 403; Burk v. Johnson, 146 Fed. 209, 76 C. C. A. 
567; Great Western Mfg. Co. v. Adams, 176 Fed. 325, 99 C. C. A. 
615; Bailey v. Lisle Mfg. Co., 238 Fed. 257, 152 C. C. A. 3. The 
authority of thèse cases is undouhted, but the rule that is applicable 
to the facts in this case is supplied by the statutes of North Dakota. 
Section 5934 of the North Dakota Civil Code (Compiled Laws 1913) 
provides : 

"A party to a contract may rosciiiJ tho sonio in tlie following cases only: 
"(1) If the consent of the party resclnding, or of any party Jointly contract- 
inc; with him was given hy mistake or ohtained througli duress, menace, fraud 
or undue influence; exerci.'jed by or witli tlie coniiivance of tlie party as to wiiom 
he rescinds or of any ollier party to the contract jointly interested with such 
party." 

Section 5854 provides as foUows: 

"Mistake of fact is a inistal^e not caused hy the neglect of a légal duty on 
the part of the per.son making tlie niistalvf; and consisting in: 

"(1) An uncoiiscioiis ignorance or forgetfulness of a fact past or présent 
material to the contract; or, 

"(2) Belief in the presenf existence of a thing material to the contract which 
does not exist, or in tlie past existence of such a thing which has not existed." 
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[3] An enlargement of équitable rights given by a state statute may 
be administered by the United States court as well as by the courts 
of the State. Case of Broderick's Will, 21 Wall. 520, 22 L. Ed. 599; 
HoUand v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 L. Ed. 52; Smith 
V. Reeves, 178 U. S. 436, 20 Sup. Ct. 919, 44 L. Ed. 1140; Devine v. 
Ivos Angeles, 202 U. S. 313, 26 Sup. Ct. 652, 50 E. Ed. 1046. 

[4] Under the provisions of the North Daicota Code which has been 
quoted, the mistake of fact which authorizes a decree of rescission 
or cancellation is "a mistake not caused by the neglect of a légal 
duty on the part of the person making the mistake," and may con- 
sist in an unconscious forgetfulness of a présent or past fact ma- 
terial to the contract. The Suprême Court of North Dakota in the 
case of Benesh v. Travelers' Ins. Co., 14 N. D, 39, 103 N. W. 405, 
quoted this statutory définition of mistake and applied it to a written 
contract agreeing to convey more land than the grantor intended to 
convey and held a rescission to be authorized. It also repelled the 
suggestion that relief should be denied because of the grantor's nég- 
ligence in failing to examine accessible papers from which a correct 
description of the property could hâve been ohtained, holding that 
failure to avail one's self of the raeans of knowledge did not bar 
relief from mistake provided there is no "neglect of a légal duty." 
The acts of the stenographer, document clerk, and gênerai attorney 
of the plaintiff upon which the défendant relies as constituting nég- 
ligence cannot be said to be the neglect of légal duties, but were acts 
of unconscious ignorance or forgetfulness of facts. Not every act 
oi négligence is a neglect of légal duty. 2 Pom. Eq. Jur. § 856. 

[5] The évidence was clear and convincing that plaintiff's deed 
was executed and delivered under a "mistake" as defined in the state 
statute. The évidence is also convincing in support of the trial court's 
finding that Bailes knew, or at least suspected and had good reason 
to know, when he received the deed, that a mistake had been made 
by the vendor. The parties had long negotiated for the sale of the 
Seventh street tract and the transaction had practically been closed, 
and neither party had suggested the sale of the Third stroet tract. 
The price mentioned in Winn's telegram was identical with the price 
agreed on in the prior negotiations as to the other property. It was 
a grossly inadéquate price for the Third street property, and défendant 
was aware of that fact. The défendant showed unusual haste and 
secrecy in accepting the deed before he had examined the abstract 
of title, and many circumstances indicate that he knew he was ob- 
taining a deed to property that the grantor did not intend to convey. 
His position is not that of a favorite in equity. 

The decree of the District Court will be affirmed. 

. SANBORN, Circuit Judge (dissenting). I am unable to bring my 
mind to the conclusion that the vendor of valuable real estate does 
not owe to his vendee the légal duty to ascertain and use in his nego- 
tiations for the sale and in his conveyance thereof, a description which 
clearly identifies the property, or to the conclusion that when he not 
only fails so to do, but actually uses one throughout the negotiations 
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and in his conveyance which clearly describes another tract, he does 
not fail in the discharge of his légal duty to his vendee. This was what 
the thresher company did, and, althoiigh it did this by means of its- 
agent and employés, it is not less liable to the légal and équitable consé- 
quences of its inexcusable négligence than an individual would hâve 
been. 

Moreover, this is a suit in equity by the thresher company versus 
Jîailes, its vendee, and the real question is: lias Bailes in this trans- 
action failed to discharge any duty he owed to his vendor, or lias he 
committed any injustice or inequity towards him? The record con- 
tains no évidence of any such failure, or of any such act. Ile accepted 
a plain télégraphie offer by the thresher company to sell to him a 
clearly described tract of land, took the thresher company's deed, 
and paid the thresher company its price for it. 

"A court of eqiiity," suys the Siirireme Court, "c-aii act only on tho coiisciciu'o 
of a party ; if lie has done iiotliiiif; that tiiints it, no deniand eau attach iipon 
it, so as to glve any jurisdiction. * * * Strons as a jilaintitf' s equity niay 
be, it can in no case be stronger than that of a iiurchascr, who lias put him- 
self in péril by purchasinK a title, and payinc; a valuable considération, without 
notice of any defect in it, or adverse claini to it." Boone v. Ohiles, ^Î.T II. S. 
(10 Pet.) 177, 210, 9 IJ. Ed. .".88; Steinbeck v. lîon Homme Mininj; Co., iri2 Fed. 
33,3, 339, 81 C. O. A. 441, and cases tliere cited. 

It seems to me that the défendant below was such a purchaser, that 
his equity was superior to that of the négligent thresher company,, 
and that the decree below should be reversée. 



BURXIOTT V. FREDERICK. 

In re ARCADE DRUG CO. 

(Circuit Court of Appeals, TJiiixl Circuit. March 10, 1020.) 

Xo. 2.510. 

BaNKRUPTCY ©=18!) — ClIATIEL MOKTG.'VOE WITUOUT CUANOE CI'' POSSKSSIOS 
INVAMU AS TO TRUSTEE. 

Where the real purpose of a transaction, in form an alisoUite transfer by 
a drug company ot a soda fountain with a lease baclc, wa.s to give the 
lessor security for lier allegod loan, on iivoperly which the dehtor drug 
company still held in i)ossesslon and never deiivered, the lessor had no 
rights in the property as auainst Ibe driig company's trustée in hanl;- 
ruptcy, under Bankruptcy Act, § 47a (2), Comp. St. § 9l).'U. 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Pétition by Anna J. Burnett for proceeds* of sale of property, op- 
posed by Elliott Frederick, trustée in bankruptcy of the Arcade Drug 
Company. From an order denying the pétition, petitioner appeals. 
Affirmed. 



<S=For otlier cases see same topic & KEY-NUMBEIt in ail Key-Numbered Digests & Indexes 
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W. W. Stoner, Lowrie C. Barton, J. M. Stoner & Sons, and L. M. 
Alpem, ail of Pittsburgh, Pa., for appellant. 

Morris, Walker & Boyle and Abraham S'eder, ail of Pittsburgh, Pa., 
for appellee. 

Before BUFFINGTON, WOOLLEY, and FIAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the store of the Arcade Drug 
Company, a bankrupt corporation of Pennsylvania, Frederick, as 
trustée, found a soda water fountain and other fixtures, which were 
subsequently claimed by Mrs. Anna J. Burnett. By agreement be- 
tween her and the trustée, thèse claim„ed articles were sold by him 
without préjudice to her right to claim the proceeds. Accordingly, she 
later petitioned the court to direct payment to be made to her of the 
money realized from such sale. To this the trustée answered, deny- 
ing her right thereto. The matter was sent to the référée, who took 
testimony, made the findings printed in the margin,^ and denied Mrs. 

1 Prior to November, 1915, tlie petitioner and ter husband, L. A. Burnett, 
whose principal business Is tluit of an insiirunce agent, carried on, at tlieir 
home, a certain mail order l)usii)ess, wliicli was Iiiglily succetisful, and as they 
say, netted to them a large snm of money, to wit, some $50,000. Accordiug 
to their testimony, this mail order business was never wound up legally, nor 
any adjudication of what part of the moneys belonged to each of them, but 
they kept their funds together in a bank acwmnt, or accounts, which from 
time to time was drawn upon for the purchase of property which they, or 
one of them, desired to purchase, and tliereupon the property was pur- 
chased, paid for, and, as they say, became the property of the one in whose 
name the deed or other évidence of title stood. 

In November, 1915, Mr. Burnett purchased, from one Smith, Smith's interest 
in a corporation known as "Smith's Drug Store," which subsequently Oe- 
<'arae the store of the Arcade Drug Company, the bankrupt in this case. In 
this transaction, L. A. Burnett, the loetitioner's husband, acquired about 90 
per cent, of the capital stock of the corporation in exchange for his equities in 
certain real estate, which he frankly states were ail practically of no value 
whatever. The Smith Drug Company, at the time of the purchase of the 
capital stock by Burnett, was heavily involved flnancially, and Burnett paid 
about the sum of §7,000 on account of the indebtedness of the company, and 
obtained an agreement of extension of the debts iiot paid. It appears that 
the soda water fountain and other fixtures then owned by the Smith Drug 
Company, subsequently the bankrupt, were worn out, and thereupon L. A. 
Burnett, the petitioner's husband, undertook to purchase a new soda water 
fountain. The manufacturers whom he approached, Robert M. Green & Son, 
refused to sell to the Drug Company on account of Its financial condition, but 
agreed to deliver to the premises of the Drug Company the soda water foun- 
tain, etc., under a bailment lease executed by L. A. Burnett. Thereupon such 
bailment lease was executed between L. A. Burnett and Green & Son, and the 
soda water fountain apparatus was delivered ; L. A. Burnett giving his 
notes In payment for the installments of rent as they became due. Thèse 
Installments of rent were paid in the foUowing manner: Mr. Burnett drew 
checks on the account of himself and his wife, representing the proceeds of 
the mail order business, to the Drug Company, and deposited them to the 
crédit of the Drug Company in the Drug Company's bank, and the Drug Com 
pany's checks were sent to Green & Son In payment of sald rent installments. 
Thèse payments began about April 1, 1916, and coutinued until about January 
31, 1917, when the entire rent, namely, $5,000, had been paid to Green & 
Son. 

Mr. Burnett, the husband, iu hia testimony, calls thèse transactions In 
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Burnett's pétition for payment to her of the proceeds of the sale of 
tlie fîxtures, in tliat regard liolding : 

"The question, therefore, is vvhether, under the facts and circumstances in 
this case, the title to the fixtures passed to tho petitioner as against tlie 
trustée clothcd with tlie rights conferred upou liini by section 47a (2) above 
quoted. While the title papors on tlieir face show absolute transfer by the 
tJrug Company to the petitioner, and lease by the petitioner to the Drug Com- 
pany, the référée is conipelled to the conclusiou that the rcal transaction, al- 
thougli in the form of an absolute transfer, and then a lease back, was in 
reality simply an attempt to secure the petitioner for her loans by paper title 
without change of possession (assuming that it was in a scnse her money that 
went through the Drug Company to Green & Son), and this the law does not 
permit, Clow v. Woods, 5 S. & K. 275, 9 Am. Dec. 340; Barlow v. Fox, 203 Ta. 
114, 52 Atl. 57." 

On certificate to the court below, it approved the action of the 
référée, whereupon this appeal was taken. 

Its study of the proofs satisfies this court that the référée properly 
held that the real transaction, aUhough in form an absolute transfer 

making payments as "piissing them through the books of the Drug Company," 
which is hardly an accurate statement of the depositing of money in the 
Drug Company's bank, and paying it out by checks of the Drug Company. 
It may also be observed that, in this process of passing this through the 
books of the company, lie, as bookkeeper, makes the entries on sald books as 
advances "to pay for new tixtures." Thèse transactions are, in légal effeot, 
loans to the Drug Com[)any, no inatter what Mr. Burnett may think, or indeed 
may hâve thought, he was doing at the time. 

At ail events, the condition in regard to the tixturos on January 3,1, 1917, was, 
that they had been delivered into the premises of the Drug Company by tho 
manufacturers, and that they had been paid for in the nianner already point- 
ed out. Mr. Humett was asked if, at that time, his wife was not an unse- 
cured creditor of tlie Drug Company to the extent of $5,000, assuming his 
construction of her position. lîis reply was that he thought the fixtures were 
some security. 

However, it appears that on .Tanuary 31, 1917, the bankrupt company held a 
meeting of the board of directors, at which, after a récital; "In order to 
pay for improvements made and take eare of new bills payable given by D. a. 
Burnett personaDy, the new fountain, and the new fixtures, as they came due, 
It was necessary to borrow the foUowing amounts, including the payments 
above referred to aggregating $5.000, and it was resolved that the company 
give a bill of sale to Anna J. Burnett, including and covering ail new fixtures 
which hâve been acquired, and for which this money was used, said new 
fumiture and fixtures to be and reraain the property of said Anna J. Burnett ; 
and it was further resolved that this company lease the fixtures, etc., froml 
Anna J. Burnett for a period of five years, at a rental of $1,000 per year, and 
the treasurer is hereby authorized and directed to enter into and exécute such 
a contract for the company." 

On February 5, 1917, the company and petitioner entered Into an agreement 
reciting; "Whereas, the party of the flrst part, in the remodeling of its store 
at the corner of Wood and Franklin streets, in the borough of Wilkinsburg, 
Pennsylvania, and in the fitting and furnishing thereof, required a new soda 
fountain, equipment, furniture, fixtures, etc. ; and whereas, the Drug Company 
was without funds with which to make payments for said articles, etc. ; and 
whereas, Anna J. Burnett advanced the following moneys to make payment 
for said articles, to wlt, the différent sums aggregating $5,000, and said 
moneys had paid for the following property, to wit, the articles clalmed in 
the pétition ; The said Drug Comjjany hereby asslgns said articles to sald 
Anna J. Burnett, and sald Anna J. Burnett leases the same to the Drug Com- 
pany." And this is the contract under which the petitioner seeks to recover." 
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with a lease back, was not such in fact, but that the actual purpose and 
the real transaction was to give Mrs. Burnett security for her alleged 
loan, on property whicli the debtor still held in possession and never 
delivered. After the transaction, the possession remained jnst as it 
did before, nor was any notice of the transaction given in any way to 
any one. 

Under thèse facts, the référée committed no error in denying Mrs. 
Burnett's pétition. When the bankruptcy occurred, the bankrupt com- 
pany was indebted (although the time for the payment of their claims 
had previously been extended to a date subséquent to the fîling of the 
pétition for adjudication) in a considérable amount to creditors whose 
■debts antedated the Burnett transfer and lease. If one of thèse credi- 
tors had eventually secured judgment against the Drug Company, and 
had issued an exécution thereon, and levied on thèse fixtures, and if 
Mrs. Burnett had given notice of the unrecorded and unnoted lien 
which the référée had found the facts of the case alone amounted to, 
would the exécution of the Drug Company's créditer or this attempted 
lien of Mrs. Burnett's bave prevailed? Under such facts, the attempt- 
ed secret lien must yield, under the laws of Pennsylvania, to the superi- 
or right of the creditor's exécution levied on the goods in the open, un- 
changed, and credit-inviting possession of the debtor. Such being the 
superior right of an exécution creditor of the Drug Company to this 
property, when the bankruptcy occurred, sections 47a and 70e of the 
Bankrupt Law (Comp. St. §§ 9631, %54) vested the right of the exécu- 
tion creditor in Frederick, the trustée. 

The order of the court below is therefore affirmed. 



KIERRKY V. UNITED STATES. 

(Cirant Court of Appeals, Sixth Circuit. Mardi 11, 1920.) 

No. 3337. 

1. Intebnal kevbnue «S^'iT — Evidence iield to sustain conviction of ii-lic- 

IT LIQUOR DEALEK. 

On trial of défendant, charged with carryiiig on tlie business of retail 
llquor dealer witliout having first pald the .spécial tax therefor, évidence 
of a sale of whisky in defendant's place of business and In his présence, 
and that shortly afterwards, on search, neaiiy 50 cases of whisky 
were found in the rooni, hcld sufficient to siistain conviction. 

2.. Criminal law (©=359 — In prosecution of illicit liquor dealer, évidence 

AS to ARRBST of CLERK WÏIO MADE sale IRltELEVANT. 

On trial of défendant for carrylng on business of retail liquor dealer 
without payment of spécial tax therefor, évidence of arrost by state au- 
thorities of his elerk, who actually niade the sale on which the charge 
was based, held properly excluded as irrelevant. 

3. InTERNAL REVENUE <©=>47 FaILURE to PROVE TIIAT DEFENDANT DID NOT HAVE 

A TAX PAID STAMP NOT REVERSIBLE ERROH. 

Failure of prosecution to prove that défendant, charged with carrying 
on business of retail liquor dealer without payment of spécial tax, did not 
hâve a tax-paid stamp, held not ground for reversai. 



-i®=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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4. Crimikal law <g=^2'i(2) — Comments of jddoe on évidence not error, 

WIIERE COBRECTED KY OTHER INSTliUCÏIONS. 

Coiiimwits in tlic charge by tlie jiKlge on the évidence in a criinlnal 
case hcld not rcverslljle error, wliore he expressly instructed the jury that 
tliey sliould act only on their own impre'-ision and judgment as to Us 
weight. 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States againsl Harry Kiersky. 
Judgment of conviction, and défendant brings error. Affirmed. 

Phil M. Canale, of Memphis, Tenu., for plaintiff in error. 
Thos. J. Walsh, Asst. U. S. Atty., of Memphis, Tenu. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The plaintiff in error was indicted for 
unlawfully and feloniously carrying on the business of a retail Hquor 
dealer, without having paid the spécial tax therefor, in violation of the 
provisions of section 3242, R. S. (Comp. St. § 5965). The jury re- 
turned a verdict of guilty, and thereupon a motion for new trial was 
filed, which was overruled hy the court. There was also a motion in 
arrest of judgment, which was likewise overruled, and sentence pro- 
nounced. 

[1] Counsel for plaintiff in error has, in his brief filed in this case, 
very clearly stated the material facts necessary to be proven in order 
to sustain this conviction as follows : 

(1) That a sale of Intoxicatlng liquors was inade. (2) That the sale was 
made with tlie l^nowledge and consent of the défendant. (3) Additional sur- 
rounding facts and circumstanees, sliowing that the défendant was engaged in 
carrying on the business of a retail liquor dealer without the license as re- 
quired by law. 

There is évidence in this record that a sale of intoxicatlng liquor 
was made ; that this sale of intoxicatlng liquor was made by the em- 
ployé of the défendant in the usual and ordinary course of business 
and in the présence of the défendant. The presumption naturally 
obtains that it was with his knowledge and consent and that the em- 
ployé was acting within the scope of his employment. Carroll v. State, 
63 Md. 556, 3 Atl. 29. The additional surrounding facts and circum- 
stanees shown by the évidence in this case not only tend to prove that 
the défendant knew and consented to the sale of liquor by his einployé, 
but also that défendant was engaged in carrying on the business of a 
retail liquor dealer. A search of the premises was made within a very 
short time after this sale by Poster, the clerk, and a bottle of whisky 
was found wrapped in a towel behind the bar and 49 or 50 cases of 
whisky were found in the room in which the défendant was conduct- 
ing his business. This vi'hisky was placed in cases that originally con- 
tained coca-cola and other soft drinks. The bottles containing thèse 
soft drinks were removed, except those around the openings in the 
boxes and bottles containing whisky were substituted. Some Bevo 
cases contained nothing but whisky. There were also some cases of 

^i^sFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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béer marked "Pilsener." At the time of the arrest défendant was 
back of the bar and was wearing a white apron. Foster, his clerk, was 
also présent and assisting défendant in the transaction of business. 

The défendant testified in his own behalf that he had not consented 
to the sale of intoxicating liquor and had no knowledge thereof ; that 
he did not know that there was any whisky in his place of business; 
that the same had been brought there without his knowledge and con- 
sent hy his employé, Foster. If the jury believed this testimony of the 
défendant to be true, it should bave returned a verdict of not guilty, 
and the court so instructed; but the jury saw him, heard him testify 
and evidently disbelieved his story. 

The story was not one that would readily find favorable considéra- 
tion from any jury, especially in view of the enormous quantity of 
whisky f ound in this room. It is hardly likely that any employé would 
attempt the sale of liquor on such a gigantic scale without the knowl- 
edge and consent of his employer. Nor does it seem possible that he 
could conduct the sale of liquor in such quantities without his employer 
discovering that fact. The finding of a bottle of whisky behind the 
bar where Kiersky was working when the ofificers came in to make the 
arrest shows that Foster was not makmg any attempt to conceal the 
liquor from Kiersky, and the explanation of how such a large quantity 
got into the soft drink boxes is at best unreasonable. The défendant 
also testified that he had information prior to this time that Foster was 
selling whisky. If this was being done without his knowledge and 
consent, he certainly made no effort to discover the whisky or to de- 
prive Foster of the opportunity of selling the same at retail. His fail- 
ure to make search or to take active means to prevent sale of liquor in, 
his place of business would tend to discrédit his testimony that he 
had no knowledge that such sales were being made. 

It is also claimed that it was prejudicial to permit the witness Mc- 
Elveen to testify that he was induced to go into the defendant's place 
of business by reason of reports that had reached him ; but he was not 
asked, and did not state, what thèse reports were. The fact that the 
witness had received such report was within his own knowledge, and 
not hearsay évidence ; but the statements contained in that report would 
be hearsay, and not admissible in évidence against the accused. 

[2] The court did not err in refusing to permit the défendants to 
show that the clerk, Foster, was arrested in the criminal courts of Shel- 
by county, Tenn. The fact that Foster was indicted did not prove his 
guilt. On the other hand, if he made the sale, either with or without 
the consent of his employer, he would be guilty of an offense under 
the statutes of Tennessee. So that, even if Foster had been convicted 
of such offense, that fact would in no wise tend to prove the innocence 
of this défendant. 

[3] It is also urged upon our attention that the government failed to 
show that the défendant did not hâve a retail dealer's license. There 
is évidence in this record that no such license was on display in the 
room in which this business was conducted. However, that contention 
is fully answered in the opinion in the case of Faraone v. United States, 
259 Fed. 507, C. C. A. . 
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[4] It is also assigned as error that the trial judge, in various parts 
of his charge to the jury, made improper comments upon the évidence. 
The judge, however, in the beginning of his charge, said to the jury: 

"You hâve heard ail tlie évidence, and I may recite the substance of it. If 
I mi'sstate it, or state it differently from what you understood It, you wlU 
act upon your own recollcction of the évidence, and your understanding of 
it, and not mine. Otherwise, you would not hâve tried the case on the évi- 
dence as you understood it, but on the évidence as some one else understood 
it." 

Again, later in the charge, the court said : 

"I don't know how it impressed you ; you must détermine that for yourself." 

After exceptions had heen taken on behalf of the défendant, the 
court f urther said : 

"In référence to my expressing an opinion as to the defendant's testimony 
as it impre.5sed me, if I did not say so, I want to add now : You must dé- 
termine the weight of this évidence for yourselves, and talie as your guide 
the Impression his évidence made upon you, without regard to how It Impressed 
the court." 

It would therefore appear that the charge is within the established 
rule in fédéral courts. Lovejoy v. U. S., 128 U. S. 171, 9 Sup. Ct. 57, 
32 L. Ed. 389: Young v. Corrigan, 210 Fed. 442, 127 C. C. A. 174. 

Judginent affirmed. 



CIiAEI.ES EI.MER & SONS v. KELLY et al. 

THE BRADWELL. 

{Circuit Court of Appeals, Fifth Circuit. March 17, 1920. Rehearing Denled 

April 29, 1920.) 

No. 3385. 

1. CoNTEACTS (S=3350(2) — Evidence iield to show coktkact to kepaib en- 

GINE FOR EEASONABLE VALUE OF WOBK. 

In a suit in admlralty to recover an amount due for repairs to an 
engine, évidence held to show that the agreement was the same the law 
would iniply if no price had been fixed, to do the work for the reasonable 
value, or the actual cost of labor and material with a reasonable profit 
added. 

2. OoNTKACTS <S=3229(2) — Under coxtbact to kepaib fob cost plus eeason- 

ABLE PBOFIT, ALLOWANCE FOR 0VEBHEAD CHARGES PBOPEBLY DENIED. 

In a suit on a contract for the repair of an engine for the reasonable 
value of the work and material plus a reasonable profit, where the court 
held the libelants eutitled to a profit of 15 per cent, it propeiiy directed 
the master to disregard the investment in machinery and plant and over- 
head charges ; the 15 per cent, profit covering thèse items. 

3. APPEAL AND EBROR <S=3931(10) — FlNDING OF MASTEB, APPBOVED BY COUBT, 

PBESUMED CORRECT. 

Finding of the master, approved by the District Judge, as to the 
amount due under a contract, is presumed correct. 

4. CONTRACTS <S=234 — PrOPEE OFFSETS in action on CONTEACT to REPAIE FOE 

COST PLUS BEASONABLE PBOFIT STATED. 

In a suit for the amount due under a contract to repair the engine of a 
tug, but not to install it, for the cost of the work and materials plus a 

i®=3For other cases sce same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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reasonable profit, aiiytliing expended to porrect defects in tho work wns a 
proper offset, bm not amounts expended to correct the faulty iustalhitioii 
of the enffine by other parties, or the ainount expended for aijpHances 
vvhich the libelants did not furnish or charge for. 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana ; Rufus E. Poster, Jiidge. 

Libel by Charles Elmer & Sons, against William J. Kelly, claimant 
of the tug Bradwell, and others. From a decree for an insufficient 
amount, the libelants appeal. Reversed and remanded. 

John D. & M. A. Grâce, of New Orléans, La., for appellants. 
John Dymond, Jr., and A. Giffen Levy, both of New Orléans, La., 
for appellees. 

Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

GRUBB, District Judge. This was an appeal from a decree of the 
District Court for the Eastern District of Louisiana, in admiralty, in 
favor of the libelants, but only for a part of the sum claimed in the 
libel. The libel was filed to recover an amount claimed to be due for 
repairs done to an engine, which, after having been overhauled by 
libelants, was installed in the tug Bradwell, which was the property 
of the respondent. The amount claimed by libelants was $1,309.72, 
and the amount allowed by the District Court was $386.69. The Dis- 
trict Court reduced the original bill of libelants to $985.53, and allowed 
respondent a déduction on account of a counterclaim of $598.84, leav- 
ing the balance found to be due by the decree. The appellants (libel- 
ants) complain (1) of the réduction of their original bill from $1,309.72 
to $985.53 ; and (2) of the allowance in part, and to the extent of 
$598.84, of the counterclaim of respondent as a déduction. 

[1-3] L The repairs were made under a verbal contract, as to the 
terms of which there was confllict. The witnesses to its terms were 
Charles C. Elmer, one of appellants, the appellee William J. Kelly, and 
his bookkeeper, Louis A. Brangier. Appellee's contention and his tes- 
timony was that the work was to be done without profit, and the ma- 
terials to be furnished at wholesale priées. The testimony of Charles 
C. Elmer was in substance that the appellee gave appellants the job 
on their promise to turn out a first-class job of work and to treat him 
right. Brangier's testimony was that Elmer, for appellants, agreed to 
repair the engine as reasonably as he possibly could, and as cheap as 
anybody else could possibly do it, and that the material wotild cost 
appellee no more than what it could be purchased for anywhere else. 
We think Brangier's évidence most accurately states the terms of the 
agreement, which was the same the law would imply, when no price 
had been fixed; i. e., a reasonable value, or the actual cost of labor and 
material with a reasonable profit added, the reasonableness to be deter- 
mined by customary priées for similar work. The District Judge found 
that the appellants were entitled to recover the amount it cost them 
to do the work, with 15 per cent, profit on the actual cost, not taking 
into considération any investment in machinery, plant, or overhead 
charges. Appellants criticized this measure of recovery. J. Elmer, a 
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witness for appellants, fixed the customary percentage of profit on 
such work at from 10 to 15 per cent, of the cost. The District Judge 
gave the appellants the benefit of the maximum percentage. He refer- 
red the case to a master to compute the amount. 

It is contended that he erroneously directed the master to disregard 
investment in machinery and plant, and overhead. We construe his 
finding to hâve been that compensation for the use of machinery and 
plant and for the overhead was included in the 15 per cent, allowed on 
the actual labor and material cost. For the master to hâve additionally 
considered it wonld hâve been to give it a double influence. The mas- 
ter, after a painstaking inquiry into the évidence, stated the account, 
reducing the claimed amount thereof by $324.19, acting on the basis 
of actual cost of labor and material and 15 per cent, thereon. The 
District Judge confirmed his finding, upon exceptions filed by appel- 
lants. We find nothing in the record that would justify us in disturbing 
the finding, carrying, as it does, the presumption of correctness, arising 
from the action of the master, approved by the District Judge. 

[4] 2. The master was also directed to détermine "the amount 
actually expended by respondent on the engine itself to put it in work- 
ing order." The amount so found to hâve been expended was directed 
to be allowed respondent, and to be deducted from appellants' bill. 
Acting under this direction, the master found that the respondent had 
expended the amount of the bill of the Stern Foundry & Machinery 
Company — $598.84; for actual work done on the engine^and was 
entitled to hâve it deducted from appellants' bill, and the decree ap- 
pealed from was so f ramed. The master disallowed other claimed items 
of offset. So far as the amount of the allowed offset went to correct 
defects in the work of appellants on the engine, it was properly allowed. 
The record, however, shows that part of the work done by the Stern 
Foundry & Machinery Company was made necessary because of the 
faulty installation of the engine in the tug, and not because of any 
defect in the work of repairing the engine at appellants' shop. The 
appellants were not required to install the engine, and did not do so. 
The installation was done by the witness Beatty, and we think that the 
évidence of Wilson and Parr, witnesses for appellee, demonstrates that 
a substantial part of the work done by the Stern Foundry & Machinery 
Company was done to correct defects due to faulty installation by 
Beatty, and not to faulty workmanship in the repair of the engine by 
appellants. 

It also appears that some of the appliances furnished by the Stern 
Foundry & Machinery Company and included in its bill were not at- 
tempted to be furnished by appellants and were not charged for by 
them. As the appellants received no pay for such appliances, and were 
only paid for material which they actually furnished, and were not 
]:)aid a lump sum for a complète overhauling and repair of the engine, 
the amounts thereafter expended by respondent for such uncharged- 
for items were not proper offsets against appellants' account. The bill 
of the Stern Foundry & Machinery Company does not furnish the 
information, even vvhen referred to the évidence, necessary to enable 
us to separate the items to be considered as proper ofl'sets from those 
263 F.-^4 
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which were not so. The foreman of the Stern Foundry & Machinery 
Company, who was in charge of the work, was not examined on the 
trial in the District Court, and his évidence would seem to be necessary 
for a proper séparation of the items of the bill as between appellants 
and appellee. 

The decree of the District Court will be reversed, and the cause re- 
manded to that court, for the purpose of redetermining what part of 
the amount of the ofïset allowed to appellee was not a proper déduction 
f rom appellants' account under the rule expressed in this opinion. 

Reversed. 



EEEVKS V. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. March 18, 1920.) 

No. 3063. 

1. Cbiminal law 1^=1156(1) — Ruling as to new teial discretionart, and 

NOT REVIEWABLE. 

Tlie grantiug or refusai of a motion for a new trial is discretionary 
with tlie trial court, and will not be reviewed. 

2. Criminal law <S=5ll21(2) — Denial of instructed verdict not eeview- 

ABLE, IN ABSENCE OF EVIDENCE. 

The overmling of a motion by défendant for an instructed verdict will 
not be reviewed, wliere the entire évidence has not been brought up. 
S. Oriminal LAW <S=>1044, 10.54(1) — Admission of évidence not reviewable, 

WITHOUT motion TO RTRIKE OTJT AND EXCEPTION. 

The admission of testimony could not be reviewed, where défendant did 
not complain of the testUnony, ask the court to strike it out, and réserve 
an exception to the cc-urfs action thereon. 

4. Criminal law <S=>472 — Expert testimony as to proper iiethod of treat- 

ING NÀRCOTIC ADDICTS ADMISSIBLE. 

On the trial of a physiclaii for illegally dispensing drugs, in violation 
of the Harrison Anti-Narcotic Aet (Comp. St. §§ 6287g-6287ti), the tes- 
timony of experts as to the proper method recognized by the médical pro- 
fession for the treatment of uarcotic addlcts was admissible on the issue 
of whether the drug was dispensed in the legitimate course of defendant's 
practice as a physician. 

5. Poisons <S=9 — Indictment charging physician witii dispensing fohbid- 

den drxjgs held sufficient, 

An indictment charging a registered physician with selling and dis- 
pensing niorijhine sulphate in violation of the Harrison Anti-Narcotic 
Act (Comp. St. §§ 6287g-6287t]|), which negatlved the exceptions contalned 
in the statute, held sufficient. 

6. Poisons <S=>2 — Physicians mat dispense opium only as permitted by 

stattjte. 

A practicing physician is not authorlzed, under the Harrison Anti-Nar- 
cotic Act (Comp. St. §§ 6287g-62S7q), to sell or dispense opium or its de- 
rlvatives in any manner other than in the course of his professlonal 
practiœ or in the ways laid liown in the statute. 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

E. W. Reeves was convicted of an offense, and he brings error. Af- 
firmed. 

(gSSFor other cases see same topiç & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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B. B. Howard, of New Orléans, L,a., for plaintifif in error. 
Henry Mooney, U. S'. Atty., and Nicholas Callan, Asst. U. S. Atty., 
both of New Orléans, L,a. 

Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

CALL, District Judge. This cause cornes up on error to tlie District 
Court of the Eastern District of Louisiana. 

The plaintiff in error was indicted for a violation of the Harrison 
Anti-Narcotic Act (Comp. St. §§ 6287g-6287q). There are seven 
counts in the indictment, and each count is alike, except that a différent 
person is named to whom the drug is alleged to hâve been illegally 
dispensed. A demurrer was interposed to the indictment on two 
grounds, both of which raise the question that there is no offense charg- 
ed, in that he was a duly registered physician and exempt in said act. 
The District Court overruled this demurrer, and upon a plea of not 
guilty a trial and verdict of "guilty as charged" was had. A motion 
for a new trial was made and denied. 

The plaintiff in error assigns as error the court's action in overruling 
the demurrer to the indictment; the admission of expert testimony as 
to the proper mode of treating addicts to the morphine habit ; the testi- 
mony of the expert that the treatment used by the plaintiff in error was 
in his opinion selling morphine ; the overruling of the motion of plain- 
tiff in error for an instructed verdict ; and the déniai by the court of 
his motion for a new trial. 

[ 1 ] As to the last ground it is sufficient to say that this court cannot 
consider it. The granting or refusai of a motion for a new trial is 
discretionary with the trial court, and will not be reviewed. Mattox v. 
U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917. _ 

[2] As to the assignment that the court erred in overruling the 
motion of plaintiff in error for an instructed verdict, ail that is neces- 
sary to say is that the entire évidence has not been brought up, so that 
this court may détermine whether there was any évidence on which a 
verdict of guilty could hâve been reasonably based. Texas & Pacific 
Ry. Co. V. Cox, 145 U. S. 606, 12 Sup. Ct. 905, 36 L. Ed. 829. 

[3] As to the assignment that the court erred in permitting the ex- 
pert to testify that the treatment used by plaintiff in error was in his 
opinion selling morphine, we can find in the record nowhere that he 
complained of this testimony and asked the court to strike it and re- 
served any exception to the court's action thereon. This is necessary, 
in order for us to consider any such an assignment. The only objec- 
tions we find in the record are as to physicians testifying, as experts, 
as noted below; and this overruling of thèse objections is assigned in 
the second ground assigned as error. We therefore pass to a con- 
sidération of this assignment. 

[4] During the progress of the trial the government tendered as 
witnesses three physicians of New Orléans to testify as experts as to 
the proper method recognized by the médical profession for the treat- 
ment of narcotic addicts. The défendant objected to such expert testi- 
mony, on the tender of each of said witnesses, on the ground that 
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expert testimony was inadmissible, and that the facts only as to what 
the défendant did in the practice of his profession, in the treatment of 
addicts, under the indictment, was admissible. This is the only objec- 
tion shown in the record to any testimony given by either of the three 
witnesses. The défendant was a physician, and indicted under the 
Harrison Act for illegally dispensing the drugs; his claim being that 
said drugs were dispensed in the course of his practice as such physi- 
cian. The objections were overruled by the trial court and exception 
noted. This gênerai objection was properly overruled by the trial 
court. The plaintiff in error was on trial, charged with having illegally 
dispensed the drugs therein mentioned. It was material and proper 
for the jury to be informed of the method recognized by the médical 
profession for the treatment of drug addicts, and this method could 
only hâve been detailed by men skilled in medicine; otherwise, any 
physician could dispense the forbidden drugs in any quantity to per- 
sons not his patients, and thus def eat the purposes of the act. It seems 
to us that the instant case is governed bv the décision in the case of 
Melanson v. United States, 256 Fed. 787,' 168 C. C. A. 129. The issue 
being whether the drug was dispensed in the legitimate course of de- 
fendant's practice as a physician, the évidence was admissible on that 
issue. We can therefore see no merit in the objection virged to this 
ruling of the court. 

[5, 6] The only other error assigned is the action of the court in 
overruling the demurrer to the inclictment. The indictment charges 
that E. W. Reeves, "then and there a physician and a person engaged 
in dealing in," etc., "did unlawfully, willfully, knowingly, and felonious- 
ly sell, barter, and exchange to one V. J. Allin," stating the exceptions 
contained in the statute, "not in pursuance of a written order of said 
Allin, on a form issued," etc., "4.8 grains of a certain derivative of 
opium, to wit, morphine sulphate, which said morphine sulphate was 
not then and there dispensecl or distributed by the said E. W. Reeves 
as a physician in the course of his professional capacity only," etc. 

The Harrison Act prescribes how physicians may dispense opium 
and its derivatives, and the indictment in this case specifically négatives 
the method. We fail to see how the charge could be made plainer. 
The fact that the accused is a physician practicing his profession does 
not authorize him to sell or dispense opium or its derivatives in any 
manner other than in the course of his professional practice, or in the 
ways laid down in the statute. The contention which seems to be re- 
lied upon in the demurrer — i. e., that a physician is exempt from the 
opération of the act — is untenable. 

We are therefore of opinion that there is no error in the record, 
and the conviction will be afifirmed. 
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OURACAO TRADING CO. (Curacaosehe Handel MaatschapplJ) y. BJOEGE 

et al. 

THE CRATHEUS. 

(Circuit Court of Appeals, Fifth Circuit. March 17, 1920.) 

No. 3447. 

Maritime liens <ê=»28 — Vessel not subject to lien fob goal ptjbnished to 
time chaetebeb. 

A steamship, under tlme chiirter requiring charterers to furnîsh and pay 
for coal and containlng no provision respecting their sub.iecting the ressel 
to liens, held not subject to lien under Act June 23, 1910 (Comp. St §§ 
7783-7787), for coal furnished in a foreign port on the order and crédit of 
charterer under a prior contract with the fumisher, assuming that the 
statute applies. 

Appeal f rom the District Court of the United States for the Eastern 
District of Louisiana; Ru fus E. Poster, Judge. 

Suit by the Curaçao Trading Company (Curacaosehe Handel Maats- 
chappij) against Cari Bjorge, master and claimant of the steamship 
Cratheus and others. Decree for respondents, and libelant appeals. 
Affirmed. 

Joseph W. Montgomery and Walter Suthon, Jr., both of New Or- 
léans, La. (Hall, Monroe & Lemann, of New Orléans, La., on the 
brief), for appellant. 

Geo. H. Terriberry, of New Orléans, La. (Terriberry, Rice & Young, 
of New Orléans, La., on the brief), for appellees. 

Bef ore WALKER, Circuit Tudge, and GRUBB and CALL, District 
Judges. 

WALKER, Circuit Judge. The appellant, the libelant below, com- 
plains of the refusai of the court to decree against the steamship 
Cratheus the price of coal furnished for its use in December, 1917, at 
Curaçao, Dutch West Indies, under the f ollowing circumstances : 

The ship was being operated under a time charter made by its owner 
to George S. Taylor & Co. The libelant was under written contract 
with the charterers to fumish "ail the bunker coal required by them 
at Curaçao, D. W. L, for steamers of which they are owners, charter- 
ers, or time charterers, or in which they are otherwise interested." On 
the arrivai of the ship at Curaçao a représentative of the libelant came 
aboard, stated to the master that they had the bunkering of the ship 
according to contract with George S. Taylor & Co., and that they would 
supply the bunkers sufficient to take the ship to Rio, and had the master 
telegraph to the charterers, stating how many tons of bunkers he would 
take, and asking the charterers to arrange for payment of same. In 
reply the charterers telegraphed that they would pay for the bunkers 
the ship received at Curaçao. Thereupon the libelant furnished the 
number of tons of coal the master stated he could take on board, and 
received from the master his draft, payable 30 days after sight, on the 

£=>For other cases see sam* toplo & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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charterers, for the contract price, which draft was duly accepted by 
the charterers, but was not paid. 

The libelant's représentative testified that the coal was furnished on 
the order and crédit of the charterers, that he knew that under the 
charter the charterers had to pay for the coal, but that he had the idea 
that the boat was responsible for it, and that the master told him the 
vessel was chartered; "but I don't remember he told me it was on 
time charter ; perhaps he told me, but I do not remember." The mas- 
ter testified that he mentioned to the libelant's représentative that Tay- 
lor & Co. were time charterers; that he had a copy of the charter 
party on board, and no représentative of the appellant asked to see it. 
Under the charter party, which was for 12 months, commencing in 
March, 1917, the owner employed and paid the officers and crew, and 
the charterers were to provide and pay for ail coal. That instrument 
contained nothing on the subject of the charterers creating or dis- 
charging liens on the vessel. 

It is not claimed that under the law as it was before the enactment 
of the Act of June 23, 1910, "relating to liens on vessels for repairs^ 
supplies, or other necessaries" (36 Stat. 604 [Comp. St. §§ 7783-7787]), 
the coal was so furnished as to give a lien on the vessel. Assuming, 
without deciding, that that statute is applicable to the transaction in 
question, we are not of opinion that the furnisher acquired the lien 
claimed. According to the évidence it was not procured by the mas- 
ter, or by any one authorized to bind the vessel theref or, but was pro- 
cured by and furnished to the charterers on their order and crédit. So 
far as appears, the master had nothing to do with getting the coal, ex- 
cept that, under directions from the charterers, of which the appellant 
was informed, he told the appellant how many tons were required. 
The statute does not create a presumption that a charterer, unless he 
is also either the "ship's husband, master or a person to whom the 
management of the vessel at the port of supply is intrusted," has au- 
thority from the owner to procure repairs, supplies, or other neces- 
saries for the vessel. No lien on a vessel is given for supplies pro- 
cured by one having no such relations to it that, under the terms of the 
statute, he is presumed to hâve authority from the owner to procure 
supplies. 

The provision that "nothing in this act shall be construed to confer 
a lien when the furnisher knew, or by the exercise of reasonable dili- 
gence could hâve ascertained, that because of the terms of the charter 
party, agreement for sale of the vessel, or for any other reason, the 
person ordering the repairs, supplies or other necessaries was without 
authority to bind the vessel therefor," présupposes that the persoa 
procuring the repairs, etc., is one who, under a preceding provision of 
the statute, is to be presumed to hâve authority from the owner. The 
coal was not procured by any one having either actual or presumed 
authority to bind the owner. Furthermore, circumstances either known 
to the appellant or which it easily could hâve ascertained made it 
apparent that it was not to be expected that the owner, or the master 
for it, would be concerned about the vessel being supplied with the 
coal required to enable it to proceed on its voyage. The vessel being 
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under a time charter having several months to run, the hire would not 
stop while it was waiting at Curaçao for lack of coal. 

There are material différences between the facts of the instant case 
and those of the case of South Coast S. S. Co., Claimant, v. Rudbach 

(March 1, 1920) 251 U. S. 519, 40 Sup. Ct. 233, 64 h. Ed. . In the 

case cited the supplies were furnished to the ship on the order of its 
master under authority given by the charterers, and the charter party 
recognized that liens might be imposed by the charterers. In the in- 
stant case the coal was ordered, not by the master, but by the charter- 
ers, who were not expressly or impliedly given authority to subject 
the vessel to liens for supplies. The case cited is not authority for 
the proposition that a vessel may be subjected to a lien for the price 
or value of supplies furnished to a charterer who is without authority 
to bind the vessel or its owner therefor. The coal now in question 
having been procured, not by any one having authority to bind the 
vessel for it, but by the charterers, who, under the terms of the char- 
ter party, were, as the fumisher understood, required to pay for such 
supplies, it is not material that the fumisher thought that the vessel 
was responsible. 

The conclusion being that the ruling complained of was not errone- 
ous, the decree is affirmed. 



EOBERTSON et al. v. BLOWER. 

(Circuit Court of Appeals, Fifth Circuit. March 12, 1920.) 

No. 3403. 

1. Principal and surett €=5105(2) — Receivers <S=95 — Receiveb's extension 

or time fob paying bent held not to dischaboe suketies ; beceiveb 

CANNOT MODIFY CONTBACT MADB PUBSUANT TO COUBT's ORDEB. 

Since a receiver Is without authority to change the terms of a con- 
tract made by hlm offlclally pursuant to an order of the court, vvhere 
the court dld not consent to the receiver's changing the terms o^ a lease 
made by the receiver, the receiver's extension, without the consent of the 
surettes for rent, of the time for paying the rent, did not discharge the 
sureties; the receiver's atterapted extension having no effect, 

2. PBINCIPAI. AND SURETT <Ê=>104(1) ReASON POK DISCHABGE OF STJBBTT BY EX- 

TENSION OF TIME. 

The reason for glvlng to an extension of the time of payment, made 
without a surety's consent, the efCect of discharging the surety, is that 
the créditer, by so giving time to the principal, puts it out of the power 
of the surety to pay the debt when due, and then resort to hls remedy 
against the principal. 

Appeal from the District Court of the United States for the South- 
ern District of Texas; Joseph C. Hutcheson, Jr., Judge. 

Action by J. W. Blower, receiver of the Ohio & Texas Sugar Com- 
pany, against S. A. Robertson and others. From a judgment for 
plaintiff, défendants appeal. Affirmed. 

Sam Spears, of San Benito, Tex., for appellants. 
Sam Streetman and Robert H. Kelly, both of Houston, Tex., for ap- 
pellee. 

^zsFot other cases see aame topic & KEY-NVMBEJR in ail Key-Numbered Dlgests & Indexée 
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Before WALKER, Circuit Judge, and GRUBB and CALL, Dis- 
trict Judges. 

WALKER, Circuit Judge. [1] This was an action by the appellee, 
suing as the receiver of the Ohio & Texas Sugar Company, against the 
appellants, the principal and sureties in a lease contract made with such 
receiver, pursuant to authority conferred Dy an order of the court 
which appointed the receiver. By consent of the parties the case was 
tried by the court without a jury. The lease provided for the jmyment 
of the stipulated rent in installments at stated dates. The lessee as- 
signed the lease to the San Benito Sugar Manufacturing Company, 
which paid several of the installments of rent. The sureties in writing 
consented to an extension on a balance due under the lease. After the 
expiration of the time of the extension so agreed to, the San Benito 
Sugar Manufacturing Company sent to the receiver its voucher check 
as follows : 

"Voucher No. 1147. San Benito, Texas, .Tumuiry 21, igi."?. 

"San Beiiito Sugar Mfg. Co. to J. W. Blower, Eec'r Ohio & Texas Sugar 

Company, Dr. 

"Payment account Rental of Ohio & Texas Mill, .$2,000.00. 

"Balance to be extended to July 10, lOi.'î. 

"Audlted: W. E. Funk. Approved : W. C. Shaw. 

"Voucher Check. 
"Pay to the order of J. W. Blower, receiver of Ohio & T(>xas Sugar Company, 
$2,000.00, two thousand and no/100 dollars in full settlement of above ac- 
count. 

"Not over $2,000. 
"To Fanner's State (3unranty Bank, San Benito, Texas. 

"San Benito Sugîir Mfg. Co., 
"By J. C. Miller, for Ist \'ice Président." 

On the back of that instrument was the following: 

"Indorsements : Tliis voucher check is a payment in full of the within ac- 
count, and it is agreed that the payee's indorsenient shall constitute an ae- 
knowledgment of such pajiiient. J. W. Blower, Keceiver, 

"Ohio & Texas Sugar Co." 

That check was paid, leaving a balance which, under the terms of 
the lease, was past due. The receiver testifîed that before that pay- 
ment was made he had a verbal agreement with the lessee that there 
would be an extension of six months of the balance then owing on 
the lease contract, upon payment of $2,000 and 6 per cent, inc îresi lo 
January 10, 1913, on said balance. The lessee testified that he did 
not hâve such an agreement with the receiver. The sureties had no 
knowledge of the making of the $2,000 payment until after this suit 
was brought, and did not consent to any extension other than the one 
consented to in writing. They resisted the claim asserted on the 
ground that the time for payment of rent due was extended without 
their consent. There was a judgment or decree against the lessee and 
his sureties for the amount of rent found to be due. The single as- 
signment of error is that the court erred — 

"in holding tliat the extension set up in defendant's original answer and es- 
tablished by the évidence did not release them from their obligation as sure- 
ties." 
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We are not convinced that the évidence was such as to require a 
finding that the cashing of the $2,000 voucher check had the effect 
of an agreement by the payée to extend the time of payment et the 
balance due or owing on the rent. There was a phase of the évidence 
furnishing support for a finding that the making and cashing of that 
check followred the making of an agreement between the lessee and the 
receiver for an extension upon the payment of $2,000 and interest to 
January 10, 1913, on the balance due under the lease, and that the 
receiver accepted the check and had it cashed with the understanding 
that the stipuiated interest also was required to be paid for the "bal- 
ance to be extended." But, even if .the receiver personally con:-ented 
to an extension, the trust estate in his charge was not bound by such 
action, taken without bejng authorized by the court which appointed 
him. A receiver is without authority to change the terms of a con- 
tract made by him officiallv pursuant to an order of the court. Chica- 
go Deposit Vault Co. v. McNulta, 153 U. S. 554, 14 Sup. Ct. 915, 
38 L,. Ed. 819. There was no évidence that the receiver in accepting 
and cashing the check mentioned, acted under any authority given by 
the court. The court not having consented to a change of the terms 
of the lease contract, its enforceability was not afïected by the conduct 
of the receiver which is relied on. 

[2] The reason for giving to an extension of the time of payment, 
made without a surety's consent, the efifect of discharging the surety, is 
that the creditor, by so giving time to the principal, puts it out of the 
power of the surety to pay the debt when due and then resort to his 
remedy against the principal. Union Life Insurance Co. v. Hanford, 
143 U. S. 187, 12 Sup. Ct. 437, 36 L. Ed. 118; Edwards et al. v. Goode, 
228 Fed. 664, 143 C. C. A. 186. This reason does not exist so long as 
the contract remains enforceable according to its terms. The lease 
contract hère in question remained enforceable according to its terms, 
because a change of its terms was not authorized by the court, under 
the order of which it was made. An unauthorized act of the receiver 
in undertaking to extend the time of payment of installments of rent 
constituted no légal obstacle to the payment by the sureties of such in- 
stallments when due and then resorting to their remedy against their 
principal. A surety is not discharged by an occurrence which does 
not stand in the way of his satisfying the demand at maturity and then 
having recourse against his principal. So far as appears, the exercise 
by the sureties of their right to proceed against their principal was 
not postponed without their consent. As the évidence did not show 
that anything occurred which put it out of the power of the sureties 
to pay the installments of rent when due, their claim that they had been 
discharged from the liability asserted against them was not sustained. 

It follows that the decree appealed from should he, and it is, af- 
firmed. 
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DART V. LUCKETT-WAKE TOBACCO 00. 

(Circuit Court of Appeals, Fourtli Circuit. January 6, 1920.) 

No. 1753. 

TkADE-MABKS and TRADE-NAMES <S=»58 TRADE-MAKK IlELD NOT INFRINGED, 

THOUGH BOTH MARKS CONSISÏED OF CBESCENT AND STAR OR STARS. 

A trade-mark, consisting of a crescent resting on Its outer curve, with 
tlie points extendlng upward and havlng a single star in tlie open space^ 
between theni, held not infringed by a marlv, consisting of a crescent 
standing uprigtit on one of its points, with three stars superimposed on 
the twdy of crescent itself, where there was no proof tliat any consumer 
had ever been misled, or that défendant had ever acted in bad faith or 
unfalrly. 

Appeal from the District Court of the United States for the Eastem 
District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Suit by the Luckctt-Wake Tobacco Company against Joseph A. Dart, 
doing business as the Dart Tobacco Company. From a decree for 
plaintiff, défendant appeals. Reversed and remanded, with instruc- 
tions. 

A. B. Dickinson and C. V. Meredith, both of Richmond, Va., for ap- 
pellant. 

L,anier McKee, of New York City, and Dewis C. Wilhams, of Rich- 
mond, Va. (Williams & Mullen, of Richmond, Va., and Hervey, Barher 
& McKee, ail of New York City, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In the court below the appellee was plain- 
tiff and the appellant défendant; they will be so referred to in this 
opinion. The suit was brought to restrain the inf ringement of a trade- 
mark, and thèse f acts appear : 

The plaintiff, Luckett-Wake Tohacco Company, an Arizona corpora- 
tion, has its principal place of business at Louisville, Ky. The de- 
fendant, Joseph A. Dart, carries on business at Richmond, Va., under 
the trade-name of Dart Tobacco Company. Both are engaged in han- 
dling and exporting leaf tobacco, particularly to markets on the west 
coast of Africa, where they appear to be more or less in compétition. 

Plaintifï's trade-mark, adopted by its predecessor in 1887, was reg- 
istered in the Patent Office on April 28, 1903, under the Trade-Mark 
Act of March 3, 1881, c. 138, 21 Stat. 502. It consists of or représenta 
a crescent with its points turned upward, and with one star above the 
bottom of the crescent and between the two points. In the registration 
papers both figures are in solid black. This trade-mark is shown on 
hogsheads and other containers in stencil, and on samples of tobacco 
by small tags. In stenciling it on hogsheads, tierces, and the like, the 
colors used are blue, black, red, and silver, denoting the différent 
grades; and diflrerent shades are shipped to différent localities. The 
goods are known as the "Star and Crescent" brand. 

The trade-mark used by défendant to a limited extent for the last 

(g=For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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10 or 11 years is a blue crescent on which are placed three red stars; 
the crescent standing on one of its points, wilh the upper point leaning 
slightly forward. The colors named hâve been used without change 
since the adoption of the trade-mark, and goods so labeled are known 
as the "Three Star" brand. 

It will thus be seen that the two devices, though composed of the 
same cléments, are of markedly dissimilar appearance. A crescent 
resiing on the middle of its outer curve, with points extending upwards, 
and having a single star in the open space hetween them, entirely 
separated from the crescent, is essentially différent as an object of sight 
from a crescent standing upright on one of its points, with three stars 
superimposed on the body of the crescent itself ; and this without re- 
gard to the color of crescent or star. The unlikeness is obvions to 
casual observation ; the untrained eye distinguishes them at a glance ; 
neither would be taken for the other, whether seen together or apart. 
In short, it seems clear to us, from the testimony describing the two 
brands, and still more from inspection of exhibits which show their 
actual appearance, that as a practical matter the brand of défendant 
bears no such resemblance to the brand of plaintifï as would be at ail 
likely to confuse or mislead. And this judgment of the sensés is strongly 
confirmed hy the lack of proof that any customer, either dealer or con- 
sumer, ever has been confused or misled. It is therefore of little sig- 
nificance that both brands may be designed to attract Mohammedan 
trade, since the dissimilarity of defendant's device is so manifest as to 
preclude déception. Moreover, there is no évidence that défendant has 
at any time acted in bad faith or conducted his business unfairly. He 
testified to the use of his brand for some years before he knew or 
heard that plaintifï had a star and crescent trade-mark, and his state- 
ment in that regard is not disputed. The question hère is solely one 
of infringement. 

The applicable rule of law in such case appears to be well settled. In 
McLean v. Fleming, 96 U. S. 245, 255 (24 'L- Ed. 828), the Suprême 
Court says : 

"Colorable Imitation, which requires carpful inspection to distinsuisli the 
spurious trade-mark from the genuine, Is sutficient to malntain the Issue; 
but a court of equity will not interfère, when ordinary attention by tlie pur- 
cliaser would enable him at once to dlscriminate the one from the other." 

In Liggett & Myers Tobacco Co. v. Finzer, 128 U. S. 182, 184, 9 Sup. 
Ct. 60 (32 L,. Ed. 395), a case very much in point, it is said: 

"The two stars, tlie one used by the complainant, and the one used by tne 
défendant, are so différent in form and surroundlngs, that it would not be 
possible for any person, not alflicted with color blindness, to mistalie one for 
the other. * * * The judgment of the eye upon the two is more satis- 
factory tlian évidence from any other source as to the possibility of parties 
being misled so as to talie one tobacco for the other; and this judgment is 
against any such possibility. Seeing in such case is believing; existing différ- 
ences being at once perceived and remaining on the mind of the observer. 
There is no évidence that any one was ever misled by the alleged resemblance 
between tlie two designs." 
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In Columbia Mill Co. v. Alcorn, 150 U. S. 460, 467, 14 Sup. Ct. 151, 
153 (37 L,. Ed. 1144), reviewing numerous cases, the court sums up 
its conclusions as f ollows : 

"So it caimot be said tliat the défendants were personating the coni])lain- 
ant's business by using sueh a description or brand as to lead customers te 
suppose that they were trading with tlie appellant. Eveu in the case of a valid 
trade-mark, the similarity of brands niust be sueli as to mislead tlie ordinary 
observer." 

In French Repuhlic v. Saratoga Vichy Spring Co., 191 U. S. 427, 
440, 24 Sup. Ct. 145, 148 (48 'L. Ed. 247), the following is quoted with 
approval from Canal Co. v. Clark, 13 Wall. 311, 322, 20 L. Ed. 581: 

"In ail ca.ses where rights to the exclusive use of a trade-mark are Invaded, 
It is invariably held that the essence of the wrong eonsists in the sale of goods 
of one manufacturer or vendor as those of another, and that it is only wheu 
this false représentation is direetly or indirectly made that the party who ap- 
peals to a court of equity can hâve relief." 

Tested by thèse authorities, it must be held that the facts hère of 
record fail to establish the charge of infringement. The plaintiff is 
undoubtedly entitled to protection from colorable or deceptive imita- 
tions of its particular combina tion of éléments that are older than his- 
tory ; but plainly, as we think, it is not entitled to exclude the use of 
another combination so dissimilar in structure and appearance as to be 
instantly distinguishable to the most ordinary observation. 

As this conclusion détermines the case, in whatever aspect consid- 
ered, there is no occasion to discuss the other questions raised by ap- 
pellant. The decree will be reversed, and the cause remanded, with 
instructions to dismiss the complaint. 

Reversed. 



WATSON V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. March 1, 1020.) 

No. 541S. 

1. Use and occupation (êï=>1 — Not maintainaule unless tenancy exists. 

Where the rule lias not been chaiiged by statute, an action for use and 
occupation is not maintainable, unless the relation of landlord and tenant 
exists. 

2. Use and occupation <®=58 — Plea of paymest iîaises implied promise to 

PAY. 

In an action for use and occupation, a plea of payinent is suffleieut to 
raise an implied promise to pay as tenant, and establish the relation of 
landlord and tenant. 

3. Tbespass <©=40(1) — Complaint constbued to state cause of action for 

mesnb profits. 

A complaint alleging that défendant went on deseribed tracts of land 
constituting Indlan's allotments, held in trust, and inclosed, used, and 
occupied them, and appropriated the grass, without the consent of the 
allottee or the Secretary of the Interior, and without any lease or con- 
tract, and without paying anything for the use of the land, stated a cause 
of action in trespass for mesue profits. 



^=3 For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexe» 
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4, Teespass €=>53 — Eental value meastire of mesne profits. 

In an action of trespass for mesne profits the reasonable rental value 
may measure the damages to be recovered. 
B. Use and occupatioh <S=3lO — Value ekcovebable tjndeb btatote, though 

PROPERTT WBONGFULLT HELD. 

Under Rev. Laws Okl. 1910, $ 2873, providing for the recovery of the 

value of the use of land during wrongful occupation, such recovery may 

be had, where the relief sought is expressly based on the value for use 

and occupation. 

6.. Indians <g=>27(l) — Government mat maintain teespass in behalf of al- 

LOTTEES WnOSE LANDS AEE HELD IN TRUST. 

The United States may maintain an action In trespass for mesne profits 
as to Indlan allotments held in trust by the United States on behalf of 
the allottees. 

In Error to the District Court of the United States for the Western 
District of Oklahoma; Joseph W. Woodrough, Judge. 

Action by the United States against Frank Watson. From a judg- 
ment for the United States, défendant brings error. Affirmed. 

C. S. Macdonald, of Pawhuska, Okl. (T. J. Leahy and Swan C. 
Burnett, both of Pawhuska, Okl., on the brief), for plaintiff in error. 

Frank E. Ransdell, Asst. U. S. Atty., of Oklahoma City, Okl. (John 
A. Fain, U. S. Atty., of Lawton, Okl., on the brief), for the United 
States. 

Before SANBORN, Circuit Judge, and LEWIS and MUNGER, 
District Judges. 

LEWIS, District Judge. The pétition contains thirty-nine causes of 
action. They are alike. Each seeks to recover the reasonable rental 
value of pasture lands. The lands described in each count are Osage 
Indian Allotments held in trust by the United States. Each count con- 
tained in substance this allégation: That the défendant went up- 
on said tract of land (describing it) during the aforesaid period of 
time and enclosed, used and occupied the same and appropriated the 
grass thereon without the consent of said Indian allottee or the Secre- 
tary of the Interior, and without any lease or contract for the use of 
the same, and without paying anything to the allottee or the Secretary 
for the use of the land and the grass thereon appropriated. 

There vvas a demurrer, which was overruled, attacking the jurisdic- 
tion of the court, the capacity of the plaintifï to maintain the .action, and 
the sufficiency of the facts stated as a basis for any relief. Those ques- 
tions are brought hère by the assignments. The answer is a gênerai 
déniai, statutory bar by limitation of time, and payment in full to the 
several allottees for the use made of the lands. 

There was substantial évidence in support of each count. The de- 
fendant below did not offer any évidence. At the close both sides 
moved for verdict and judgment. The motion of each was sustained in 
part, but the court directed verdicts and judgment for défendant in er- 
ror to a totcil of Eighteen Hundred and Four and ^*/ioo Dollars ($1,- 
■804.16). 

®=3For otlier casea eee same topic & KEY-NUMBES in ail Key-Numbered Digsats & Indexe» 
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[1-5] It is argiied hère that no cause of action is stated because the 
pétition in each count seeks to recover for use and occupation, which is 
not maintainable where the relation of landlord and tenant does not 
exist. If we so characterized or limited the purpose of the counts the 
légal principle contended for would apply, in the absence of statutory 
change. Sec Adsit v. Kaufman, 121 Fed. 355, 58 C. C. A. 33 and cases 
cited; Hennessey v. Hoag, 16 Colo. 460, 27 Pac. 1061, and Lloyd v. 
Hough, 1 Hovv. 153, 11 L. Ed. 83. But it does not take much to raise 
the implied promise to pay on the part of the occupant, as a tenant, to 
create that relation. The plea of payment in the answer is sufficient 
for that purpose. However, we do not accept the characterization of 
the counts given by the plaintiff in error. We think they show wrong- 
ful entry and unlawful holding of possession, which are the éléments of 
an action of trespass for mesne profits, in which reasonable rental value 
m,ay measure the damages to be recovered. Schradsky v. Stimson, 76 
Fed. 730, 22 C. C. A. 515. Furthermore, the local statute (Rev. Laws 
0kl. 1910, vol. 1, § 2873) provides for the recovery of the value 
of the use of real property during occupation wrongfully held, and 
under such statute recovery may be had where the relief sought is ex- 
pressly based on the value for use and occupation. Long-Bell Lumber 
Co. v. Martin, 11 Okl. 192, 66 Pac. 328; Hagerty v. Montana Ore Pur- 
chasing Co., 38 Mont. 69, 98 Pac. 643, 25 L. R. A. (N. S.) 356. 

[6] The claim that the court was without jurisdiction is not urged 
hère, aside f rom its being included in the f oregoing contention, and also 
in the want of capacity on the part of the United States to maintain the 
action. We hâve no doubt that its relation to the allottees was such as 
entitled it to bring the action in their behalf . La Motte v. United States, 
256 Fed. 5, 167 C. C. A. 277. 

Other assignments on overruled objections to évidence hâve been con- 
sidered, but are without merit. 

Affirmed. 



DWELLING BUILDING & LOAN ASS'N et al. r. MacHENRT, 
(Circuit Court of Appeals, Tliird Circuit. Marcli 12, 1920.) 

No. 2507. 

Bankbuptcy <©=3.'503(3) — Evidence iield to show mortoage frattottlent. 

In suit by bankruptey (riiste'?, évidence Imld to show mortgage by banlc- 
rupt was partially invalirt as fmudulent as to credltors uuder Bankruptcy 
Act, § G7e (Coinp. St. § 9(Jôl). 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit by Winfield S. MacHenry, trustée in bankruptcy, against the 
Dwelling Building & Loan Association and another. From a decree 
for plaintiff, défendants appeal. Affirmed. 

Joseph Gilfillan, of Philadelphia, Pa., for appellants. 
Owen J. Roberts, of Philadelphia, Pa., for appellee. 

«ÊzsFor other cases see same topic & KEY-NUMBER ia ail Key-Numbered Dlgests & Indexes 
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Before BUFFINGTON, WOOLLEY, and HAIGHT, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case it appears that among 
the liabilities of the Bakers' Baking Company, a bankrupt corporation, 
whose assets were being administered by the United States District 
Court for the Eastern District of Pennsylvania, was a mortgage for 
some $30,000 given to the DwelHng Building and Loan Association. 
The trustée in bankruptcy, alleging that the said mortgage was in- 
vaHd and averring that said Bakers' Baking Company, the bankrupt, 
was a corporate citizen of Delaware and the said Dwelling Build- 
ing & lyoan Association was a corporate citizen of Pennsylvania, fil- 
ed this bill in the fédéral court praying that said mortgage be de- 
creed, first, fraudulent and null and void as against the bankrupt 
corporation, and, second, an undue préférence given within four 
months of bankruptcy. On final hearing, the court held that at the 
time the mortgage was given, the bankrupt company was insolvent 
and that John J. Coyle, the beneficiary for whom the mortgage was 
given, had, as provided in section 60b (Comp. St. § 9644), "reason- 
able cause to believe that the enforcement of such judgment or trans- 
fer would effect a préférence." But, as he was not a party to the suit, 
and relief, under section 60b, would involve a decree for the recovery 
of the property or its value from one not a party to the record, the 
court went farther and found that the mortgage was given as pro- 
vided in section 67e (Comp. St. § 9651), "within four months prior to 
the filing of the pétition, with intent and purpose on his part, to hin- 
der, delay, or defraud his creditors." The court also found that there 
was paid to the bankrupt company by the mortgagee $8,350.09, at 
the time the mortgage was given, which, in addition to the préférence, 
made up the $30,000 for which the mortgage was given, and as this 
sum of $8,350.09 had gone into the treasury of the bankrupt com- 
pany and was presumably available for the payment of its creditors, 
that as to that sum, the mortgage was valid ; as to the residue, it 
was invalid. Assigning as error this latter part of the decree, the 
Dwelling Building & Loan Association took this appeal. 

From the above, it will be seen that no principle of law is involved 
in this case, but the sole question is one of fact. It would serve no 
practical purpose for us to hère restate the complicated facts in this 
case. They hâve been thoroughly discussed in the court's opinion. 
Of them the court says ; 

"Despite the circuitous, or more properly labj'rintliian, arrangement by 
■which the security ot Ihe raortgaso was substituted for the notes originally 
held by Mr. Coyle, it is Imposvsible to reach any other conclusion than that 
the présent situation, in which Mr. Coyle is the bénéficiai owner of tlie 
mortgage to the extent of $20,000, is the resuit of a cleverly conceived plan to 
Greate a préférence in his favo-r. * * * 

"The évidence establishes that the balunj; company was at the time of the 
création of the mortgage insolvent, and that the person recelving the bénéfi- 
ciai interest in the préférence, Mr. Coyle, had at the time reasonahle cause 

to helieve that the enforcement of ihe transfer would effect a préférence. 
* ♦ « 
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"In the présent case, excoi)t as to the actual snms of money paid by the 
building and loan association, ainoinitiiiK to .f.S,-"'>r)0.00, tlio obvions effect of ttia 
aets of the Bakers' Balcing Company in mortsasing Us property was to so 
Inetimber It that the antécédent indebtedness represented by Mr. Coyle's 
notes woiild be secured l>y niortgage, and thereby the otlier credltovs of tlit 
Bakers' Baklng Company worJd be deprived of the opixn-tnnity atïorded by 
the Bankrnptcy Act to share e(iually in the company'.s assets. l'his ican thu 
actual clc.ar infcnt and pnrposc of the ereating of Hic, mortgiujc" 

We hâve fully examined, and we agrée with, the fitidings and con- 
clusions of the court below. Such beuig the facts, there can be no es' 
cape from the conclusion that the court rightly applied the law (Dean 
V. Davis, 242 U. S. 438, 37 Sup. Ct. 130, 61 L. Ed. 419) to those facts 
and entered the decree it did. 

That djcree will therefore be affirmed. 



In re ROSEN^g ksTATE. 

ROSEN V. IIINTOX. 

(Circuit Court of Appeals, Seventh Circuit. Jauuary 27, 1920.) 

No. 2557. 

1. BanKRUPTCT <®=228 — FiNDINGS of KEFEKf:E PRESUMPTIVELY CORRECT. 

Findings of fact by a référée shoul<] uot be disturbed, exccpt wliere It 
is plainly demonstrated that a inistuke has beeu made. 

2. Bankrxtptcy <S=5l36(2) — Bankrupt entitled to siiow cause eefore com- 

MITMENT FOB CONTEMPT. 

On failure of a bankrupt to coniply with an order to turn over money or 
property to his trustée witlnn the time limited, he sliouhl be clted to 
show cause t>efore beiug cominitted for contempt. 

Pétition to Review and Revise an Order of the District Court of the 
United States for the Western District of Wisconsin. 

In the matter of Jacob Rosen, bankrupt; W. W. Hinton, trustée. 
On pétition of bankrupt to revise order of District Cotirt. Modified. 

Joseph A. Padway and A. W. Richter, both of Milwaukee, Wis., for 
petitioner. 

Albert K. Stebbins, of Milwaukee, Wis., for respondent. 

Before BAKER, ALSCHUEER, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. This is an original pétition, by Jacob Rosen, 
to review and revise an order in the District Court of the United 
States for the Western District of Wisconsin, directing him to pay his 
trustée in bankruptcy $1,900.47 within 15 days, and that in default 
thereof said Rosen be committed to jail. 

Rosen came to this country from Russia. By thrift and industry he 
became, in a few years, a retail merchant in Milwaukee. In February, 
1915, he moved to Sparta, Wis. His inventory showed that he then 
had $4,300 in goods and some fixtures, and owed only $720. After he 
had been in Sparta something less than 8 months, during which time 

<g=5>For other cases sec same topic ,£: KEY-NUMBER iu aU Key-Numberea Digests & Indexes 
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he had sold at least $13,000 worth of goods, he was adjudged a bank- 
rupt, with debts probably in cxcess of $10,000, and with disclosed avail- 
able assets of about $7,000. 

There were repeated and f ull hearings and examinations of the bank- 
rupt and other witnesses, and thereafter, in January, 1916, the trustée, 
W. W. Hinton, fîled his pétition, asking that Rosen be required to turn 
over to him $9,100 in money or merchandise. December 15, 1916, the 
référée, after a hearing, made his report, and directed Rosen to turn 
over the sum of $3,198.30 in money or merchandise to the trustée. 
That report was approved by Judge Sanborn April 14, 1917. June 6th 
the trustée fîled his pétition, showing that Rosen had not complied 
with the said order, and asked for an order requiring Rosen to show 
cause why he shoukl not be committed for contempt. The hearing had 
thereon was broadened into an inquiry as to the correctness of the 
amount found by the référée. September 13, 1917, Judge Sanborn 
entered the order hère complained of, allowing Rosen two f urther créd- 
its, but in ail other respects ratifying and affirming the finding of the 
référée. 

The record brings hère the referee's report and the various pétitions 
and orders subséquent thereto, but contains no évidence other than 
Judge Sanborn's notes taken at the hearing before him. 

[1] Petitioner claims that the referee's report shows that there 
was no évidence to justify the charge against him of the full amount 
of the Milwaukee inventory, $4,300, but that the subséquent évidence, 
taken before Judge Sanborn, shows tliat no more than $2,150 should 
bave been so charged. The report shows that much testim.ony was 
taken, and that the question now raised was before the référée. The 
trouble seems to be, not that there was no évidence, but that the référée 
found : 

"The testimony given by the bnnkrupt in this case Is so conflieting anû 
indeflnite and confusing that no reliance can be plaeed upon it by any one." 

The findings of fact by the référée and the ultimate findings of 
Judge Sanborn were most favorable to the bankrupt. It is a well- 
established rule that the findings of a référée should not be disturbed, 
except where it is demonstrated a plain mistake has been made. Ep- 
stein v. Steinfeld, 210 Fed. 236, 127 C. C. A. 54; Baker v. Bishop-Bab- 
cock-Becker Co., 220 Fed. 657, 136 C. C. A. 265 ; Schmidt v. Rosen- 
thal, 230 Fed. 818, 145 C. C. A. 128. 

[2] Judge Sanborn ordered Rosen to pay over $1,900.47 within 
15 days, and in the same order directed that in default thereof Rosen 
should be committed to jail. Inasmuch as Judge Sanborn saw fit to 
reduce the amount theretofore required to be paid by Rosen, he was 
entitled to a reasonable time thereafter in wdiich to pay, which was 
given. Whether he should be held in contempt for failure to make 
such payment must hâve necessarily depended upon conditions existing 
at the expiration of that time. Re Baum, 169 Fed. 410, 94 C. C. A. 
632. 

The order should be modified, by omitting that part which directs 
that the bankrupt, if he is in default in making said payment within 
15 days, shall be committed to the county jail. The District Court is 
263 F.— 45 
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directed to enter an order, requiring the bankrupt, within 15 days after 
notice to him of the filing of the mandate in the District Court, to show 
cause why he should not be punished for contempt for failure to com- 
ply with the order of the District Court. 



DKISTER CONCENTRATOR CO. v. DEISTER MACH. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 6, 1020. Rehearing 
Denied February 20, 1920.) 

No. 2654. 

1. Patents <S=328 — Fob improvements in conoenteating tables valid and 

inebinged. 

Claim 4 of patent No. 1,040,164, for a conccntrating table, one élément 
of which is a plateau having its surface above, but substantially parallel 
with, the gênerai surface of the table, and claim 1 of patent No. 1,040,165, 
for a conccntrating table having the same élément, hcUl valid and in- 
fringed, though the plateau of defendant's table was not precisely paral- 
lel with the surface of the table. 

2. Patents <g=3324(5) — Weight or testimony in infringement suit is for 

DISTRICT JUDGE. 

In a suit for infringement of a patent for a concentrating table having a 
plateau substantially parallel with its surface, the welglit of testimony 
that defendant's plateau, which as originally constructed had an upward 
inclination, was later planed down, was for the District Judge, though the 
witness had left defendant's employment and entered that of plaintiflC. 

3. Patents ©rsliT— Language to be construed witii référence to entirb 

PATENT. 

Where the location of one élément in a combination is fixed absolutely 
or relatively hy référence to another élément, a fair construction of such 
language is obtainable only from a study of the entire patent. 

4. Patents <S=5l77 — Court will look beyond mère language or claim in 

DETEBMINING INFRINGEMENT. 

Even where the language of a claim fixes the position of an élément 
in a combination absolutely, the court in determining infringement will 
look beyond the mère language. 

5. Patents <®=121 — Claim not void beoausb it might havb been included 

IN copbnding application. 

Where applications by the same person for patents for improvements 
In concentrating tables were copending, and the patents were issued on 
the same day, a claim of the patent bearing the highest number was not 
void, though it was the broader or more generle elalm, and mlght hâve 
been joined with the claims of the flrst patent. 

6. Patents <S=»97 — No peesumption as to okder of issuance of patents to 

same applicant on same daï. 

Where patents were issued on the same day to the same applicant on 
copending applications, it could not be assumed that the issuance of the 
one having the smallest number preceded the issuance of the other. 

7. Patents i©=>32S — Patent for improvements in concentrating tables 

VALID and INFRINGED. 

Claims 1, 4, and 5 of the Deister patent, No. 1,088,685, for a concen- 
trating table having a plural ity of plateaus with the front edge of the 
final plateau forming the minerai discharge edge, held valid and infringed, 
though defendant's final plateau was rounded near the edge. 

^=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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8. Patents ©=177 — K"LEirE>fT or combination, tiiough valueless, cannot 

BE DÏSIîEGARDED. 

Wliere a patentée of a concentratinK taille spécifiée! as one élément of 
his ooinbination a pliirallty of plateaux, wlth tlie front edse of the final 
plateau forming the minerai diseliarge edgo, lie was limited to a table m 
wliich the front edse of the filial plateau formed the minerai discharge 
edge though such élément was valucless. 

Appeal from the District Court of Ihe United States for the District 
of Indiana. 

Suit by the Deister Machine Company against the Deister Con- 
centrator Company. Decree for plaintiff, and défendant appeals. Af- 
firmed. 

See, also, 241 Fed. 379, C. C. A. . 

WaUer A. Knight, of Cincinnati, Ohio, for appellant. 
Darwin S. Wolcott, of Pittsburgh, Pa., for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVANS, Circuit Judge. Appellant attacks the decree upholding 
certain claims in three patents covering improvements in concentrating 
tables, asserting that ail the patents are invalid, and that its structures 
do not infringe any of the claims involved. It also claims that as to 
the first two patents issued thtre has been double patenting. A brief 
description of the purpose and method of opération of concentrating 
tables will serve to explain the problem confronting appellee's prede- 
cessor in title to the patents in question, as well as the means adopted 
to solve it. 

Tables used in mining opérations to separate and collect together 
minerai ores found in silica and rock, in other words, to concentrate 
the value from the gangue or tailings, are called "concentrating tables." 
Ore-bearing deposits are first crushed, and then rnixed with water, 
and then fed onto a table which has a longitudinal reciprocal motion, 
"the forward movement starting slowly, then accélérâtes, and stops 
suddenly, making a quick return. The effect of this motion is to 
advance the différent ingrédients deposited on the table and at the 
same time stratif y them ; the ores, being the heaviest, gravitate to 
the bottom of the mass, and corne in direct contact with the table. 
The silica, dirt, etc., are gradually washed away from the ore and 
discharged over one edge of the table, called the "tailings discharge 
edge." In order to prevent the ore from also being carried over, 
riffles are provided upon the surface of the table, their purpose being 
to stop or catch and hold the ores, at the same time permitting the 
silica and dirt to pass over. Thèse riffles are placed dififerently on 
dififerent tables, varying in height as well as in length. Their use 
was old when the applications for the patents in suit were filed. 

The tables were tipped sidewise in the direction of the flow of the 
wash water, and lengthwise in the direction of the movement. The 
extent of tlie tip, as well as the size and location of the riffles, depend- 
ed largely upon the coarseness of the pulp ore and upon its spécifie 

^:::=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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gravity. In fact, the tables were so constructed as to permit of an 
adjustment of the tilt while in opération. 

Various types of concentrating tables were well known to the trade 
in 1912. Some were covered by patents, and certain factors in the 
successful opération of ail concentrating tables were well recognized 
at that date. Among the well-known types were the Gilpin County 
bumping table, the Gold Coast of Africa table, the Overstrom table, 
and the Butchart bent riffle table. From thèse types, as well as from 
various patents, we find that riffles were old, résistance planes were 
old, and the reciprocal longitudinal movement and the tipping or 
tilting of the table were ail well known, and had been commonly prac- 
ticed for many years prior to the appearance of appellee's tables. 

Appellee's predecessors in title were far from pioneers in the art. 
They conceived and worked eut, however, what they assert was an 
improvement over other tables. Their new table, which was a com- 
bination with most of the éléments old, possessed merit because of 
the location and construction of thèse éléments. A new élément was 
added, which, co-operating with the others, doubled, so it is claimed, 
the capacity of the table, without increasing the loss in the tailings, 
secured a cleaner and greater quantity of ore values and reduced the 
item of labor cost. Tliere is some évidence to support thèse asser- 
tions. That an increased capacity without loss in the tailings re- 
sulted is not seriously disputed. 

Claim 4 of patent No. 1,040,164 reads: 

"4. A concentrating table, having its main surface in a single plane ana 
sultably Inclined, in combinatlon wltli means for distributing material across 
tlie head of the table, ritHes arranged at such an angle to tlie flow of material 
from the head as to divert the minerais toward tho minerai discharge edge, a 
•plateau having its surface above Jmt substantially paraUel ivith the gênerai 
surface of the table and arranged with its Inner edge at an angle less than 
ninety degrees to said rlffle, and riffles extending across the plateau." 

Claim 1 of patent No. 1,040,165 reads: 

"7. A concentrating tal)le inclined downwardly from its head and npwardly 
from Its rear side, in combinatlon with mean.s for uniformly distributing the 
material to be treated across the upper end, riffles arranged traverse of the 
main surface of tho table, and a plateau haring Us surface above but substan- 
tially parallcl tcith the main surface, and arranged to intcrsect the Une of 
movement of the material due to the vibrations of tlie table." 

Claims 1, 4, and 5 of patent No. 1,088,685 read: 

"1. A concentrating table, having In combination therowith a plurality of 
plateaus arranged transverse of tho Unes of movement of the values toward 
the minerai discharge end, and having their surfaces higher than that of the 
main or stratlfying surface and the svirface of each succeedlng plateau belng 
higher than that of the preceding plateau, tho front edge of the final plateau 
of the séries forwing the minfral discharge edge and a plateau or plateaus 
intermediate the main surface of the table and the last plateau being adapted 
to permit of a further stratification of the material and to dellver concentrâtes 
as a stratmn to the plateau having the minerai discharge edge." 

"4. A concentrating table, having a combination therewith a plurality of 
plateaus arranged transverse of the Unes of movement of the values toward 
the minerai diseharge edge, the main or stratlfying surface of the table and 
the surfaces of the platenns being in diiïerent but paraMel planes and the rear 
edges of the plateaus being beveled or inclined to facilitate the upward and 
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onward movements of tlic viiliics, thc front cdya of thc final plateau of tlw 
séries forming fhe minerai dischuryc edgo and a plateau or platoaus intcr- 
mediate tlie l'iiain surface of the table and llic last plateau being adapted to 
permit of a further stratification of the material and to deliver concentrâtes 
as a stratum to tlie plateau having the minerai discharge edge." 

"5. A concentrating table, having in coinbination therewith a plurality of 
plateaus arranged transverse of the Unes of movement of the values toward 
the minerai discharge edge and having thcir surfaces lilgher than that of the 
main or stratifying surface, and tlie surface of each succeeding plateau being 
higher fhau that of the preceding plateau, and rifflcs arranged on the main 
or stratifying surface and extending outo the plateau next adjacent to the 
minerai discliarge edge, the front eOge of the final ■plateau of tlie séries form- 
iny the minerai disoharye edge and a plateau or plateaus intermediate the 
main surface of the table and the last plateau being adapted to permit of a 
further stratification of the material and to deliver concentrâtes as a stratum 
to the plateau having the minerai discharge edge." 

[1, 2] The two patents first issued may well be considérée! together. 
The élément italicized in each claim is emphasized beoause of its as- 
serted importance in the coinbination. That this élément was new 
in table construction at this time is, we think, clearly established ; that 
it increased the capacily of the table is likewise shown. 

It was hy no means merely a case of répétition of process, as at 
first blush it might seem. On each concentrating table there are 
areas of séparation as well as places of discharge for separated sub- 
stances. The riffles play no small part in this séparation. The height 
of the riffles and the character of the movement of the table are the 
chief factors in this process. The présence of the plateau and the 
résistance plane by which it was connected with the main surface of 
the table made it possible to rearrange the height and lengtli and 
relative position of the riffles which in turn resulted in an increase 
in the quantity of material handled. L,ikewise because of the accen- 
tuation of the line of séparation it was possible for one man to at- 
tend to an increased number of tables. 

N oninfringement. — ^Appellant claims its plateau is not substantially 
parallel with the chief table surface. But we are not at ail impressed 
with its argument in view of the évidence on this phase of the case. 
Its first construction was formed with an upward inclination of 
one-sixteenth of an inch for a distance of 24 inches, then a similar 
downward inclination. It afterwards modifîed this slight déviation 
from exact parallelism hy causing its mechanic to "plane off the ridge" 
about three sixty-fourths of an inch. It is hardly conceivable why "the 
plateau" should be so built, and then planed down to "level," unless 
appellant was attempting to establish a case of colorable noninfringe- 
ment. It is truc the weight of this testimony is somewhat shaken by 
other évidence. The witness who testified that he was the mechanic 
that planed ofï the ridge left the services of appellant and secured em- 
ployment with appellee. But the weight of bis testimony was for the 
District Judge to détermine. Appellant bas the burden of establish- 
ing its f alsity. 

[3, 4] Moreover, it was not essential that the plateau be "exactly 
parallel." "Substantially parallel" was the phrase used in the claim, 
and that is ail that need be disclosed. A variation of one-sixteenth of 
an inch, spread over a distance of 24 inches, might perhaps under 
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certain imaginable circumstances be such a déviation from substantial 
parallelism as to support a finding of noninf ringement ; but it is not 
sufficient to warrant such a finding in the instant case. Where the lo- 
cation of one élément in a combination is fixed, either ahsolutely or 
relatively by référence to another élément, a fair construction of such 
language is obtainable only from a study of the entire patent. Even 
where the language of the claim fixes the position of an élément ah- 
solutely, the court will, in determining infringement, look beyond the 
mère language. In other words, it will look to the real substance of 
the claims. In the présent case, what was meant by "substantially 
parallel"? What advantages were sought through substantial paral- 
lelism ? It is apparent from a reading of the entire patent tliat the 
applicant was seeking to prevent congestion of material on the dam 
or incline Connecting the plateau with the main surface of the table. 
If the plateau was approximately parallel, then the material leaving 
the apex of the dam or incline would move more rapidly than it 
traveled while ascending the incline, with the resuit that the minerais 
would spread out and the wash water would remove the slime or 
sand that was carried up the incline by the values. Thus "substan- 
tially parallel" as used in thèse claims is a relative term, and is not to 
he construed as synonymous with exactly or precisely parallel. 

Appellant's plateau is sufficiently parallel to cohstitute infringement. 
Other contentions to support the défense of noninfringement we need 
not separately analyze. We hâve considered them carefully, with the 
resuit that we conclude that the two claims under considération in the 
first two patents are valid and infringed. 

[5] Appellant présents an interesting question arising out of its 
défense of invalidity of patent No. 1,040,165, due to alîeged double 
patenting. It contends that claim 4 of the earlier numbered patent was 
the narrower claim, while claim 1 of the later patent is the broader 
or more generic one; that the spécifications of the first patent are 
sufficient to support both claims, and therefore the later patent is in- 
valid. In support of its position it cites Walker on Patents (5th Ed.) 
§ 180a; MiUer v. Eagle Lock Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 
L. Ed. 121; Otis Elevator Co. v. Portland Co., 127 Fed. 557, 62 C. 
C. A. 339 ; Morse Chain Co. v. Link & Belt Machinery Co., 164 Fed. 
331, 90 C. C. A. 6.50; Union Typewriter Co. v. Smith, 181 Fed. 966, 
104 C. C. A. 430. Its position is best expressed in a quotation from 
the opinion in Miller v. Eagle Eock Co., supra—- 

"ïhe resiilt of the foregointç aiid other uuthoritles is that no patont can 
issue for an invention aeiually covorid by a former patent, espeeially to tlie 
same pAtetitce, although tlie leniis of the claims may aift'er: that the second 
patent, although eontalning a broader claini, more generical in its character, 
than the spécifie claims contained in the prior patent, is also void." 

[6] But there has been no double patenting in the présent case. 
The two applications were copending. Grant for the purpose of the 
argument that the spécifications in the first application were sufficient 
to support the claims included in both patents, and that claim 1, 
patent No. 1,040,165, is the broader or more generic claim; yet it by 
T^o tr.ïans follows that the broader claim is void. The two patents were 
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issued on the same day. It would be erroneous to assume that the 
issuance of one preceded the issuance of the other, when the two appli- 
cations were copending — one referred to the other and both had a 
common applicant. The numher which the patent bears under thèse 
circumstances can hâve no significance whatsoever. 

Again, where one admittedly files an application in the Patent Office 
for a patent on an improvement there can be no doubt as to his right 
pending the hearing to amend his claims or add new ones. Why should 
he not be permitted to file several applications, each containing a single 
claim? What are separate claims but descriptions of separate inven- 
tions? While certain ones may be joinable, and should be, does the 
fact that a single applicant files two applications where one would suf- 
fice, defeat one, and, if so, which one? Elimination of expansé will 
no doubt cause the applicant to join in a single patent as many claims 
as are ordinarily joinable, but our attention has not been called to any 
provision of the patent law which would justify the examiner in dis- 
mi ssing one application, where numerous separate valid claims existed, 
simply because its claims are joinable with claims in a copending ap- 
phcation by the same party. Doubtless the Patent Office could pro- 
mulgate rules calling for a consolidation of the copending applications 
that would be enforceable just as it now provides rules calling for a 
division in appropriate cases. 

In the présent case, the urge of appellee, that, by its first application, 
though dealing with concentrating tables, it was dealing with a pulp 
ore that was coarse, while in the second application it was dealing 
with a table handling finer material, is not without merit. Whether 
such diiïerences required separate applications we need not détermine. 
We are not prepared to say the claims in the second patent were not 
joinable with the claims of the first patent; but we are convinced that 
no damage to the public resulted from their separate présentation, in 
view of their simultaneous issuance. No fraud was practiced or in- 
tended by the applicant, as is shown by the fact that référence to the 
first pending application appears in the second. 

[7] Patent No. 1,088,685. — The claims in suit are narrow. In view 
of the prior art, and especially in view of the patents just considered 
dealing with the élément known as a plateau and the incline leading 
thereto, the claims under considération in this patent must be given a 
strict construction. So construed, however, we think the presumption 
attending the grant of the patent has not been overcome. 

In determining this question we must recognize that concentrating 
tables are made to handle varions kinds of ores ; that pulp ore varies 
in différent mines, even in the same mines ; that différent ores require 
somewhat différent treatment. In some instances, particularly lead 
and zinc mines, the table is required to handle two or more ores of 
différent spécifie gravity. Also it is significant that the silica, dirt, and 
rock varies in coarseness as well as in spécifie gravity. It by no means 
follows, therefore, that a concentrating table that may give the best 
satisfaction in the treatment of one grade of pulp ore will meet with 
even a fair degree of success in another mine where entirely différ- 
ent conditions exist. Thèse facts cannot be ignored in determining 
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the validity of a combination patent that is admittedly designed to meet 
a practical problem in the mining industry. 

In constructing the table described in this patent, Deister sought to 
shorten the table, and also to provide for more rapid concentration. 
He attacked the problem by using a plurality of plateaus, which made 
it possible for him to use a table whereon the material traveled rapidly, 
where stratification of the material was prompt and complète, and the 
séparation of values f rom the gangue was accelerated. 

Appellant insists that, nevertheless, inventive skill was not disclosed ; 
for, having discovered the value of the plateau and the incline leading 
thereto as disclosed in the earlier patents, Deister exercised nothing 
but an ordinary degree of mechanical skill in making use of successive 
plateaus. But this is not merely a case of using successive plateaus. 
The use of each plateau is inseparately connected with the location and 
the height of the riffles on each plateau, the motion of the tables, and 
use of the water, etc. It is a combination where each élément works 
in conjunction with the other éléments. 

In practical opération we find results perhaps not unlike those f ound 
in the tables covered by the patents just considered ; but, clearly, the 
steps differ by which the results are attained. In this table an earlier 
stratification was sought. This was better accomplished by the level 
tabJe. The inclines leading to the plateau made it possible for the table 
to be practically level. The incline found in the table in the patents 
just considered is absent. Stratification on the plateau and on the 
main surface was therefore accelerated and also more complète. The 
abrupt inclines leading to the plateaus operated as effective résistance 
planes that eut off the gangue and prevented it from passing forward 
at this point. 

We cannot say that this spécifie structure, designed to meet a spé- 
cifie problem, was but an exercise of mechanical skill. 

Infringetnent. — But one contention of the appellant in support of its 
daim of noninfringement will be considered. It contends that its 
structure was not provided with the italicized élément found in each 
of the three claims tmder considération. In other words, it claims that 
its "front edge of the final plateau" did not form "the minerai dis- 
charge edge." 

[8J It must be admitted that appellee, having made this élément a 
part of his combination cannot escape the conséquences thereof, al- 
though the élément be quite valueless in the combination. Is appel- 
lant's structure provided with a final plateau, "tlie front edge of which" 
is also "the minerai discharge edge"? 

Appellant's table was described by appellee's witness as f ollows : 

"Well just at the edge of the table there Is always a Uttle round hump 
ttiere to keep the edge from being high right at the extrême edge." 

He further stated that this little round hump extended back from 
the edge of the plateau three or four inches. 

There is an unusual dearth of évidence on this point, doubtless due 
to the absence of dispute as to appellee's structure. Appellant de- 
scribed the portion of its table next to the minerai discharge edge "as 
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sloping downward onto that edge to facilitate carrying off the concen- 
trated material," while claiming that "appellee's patents ail show the 
final plateau, and ail plateaus, parallel with the main surface of the 
top of the table." 

Assuming this description of appellant's table to be correct, and there 
seems to be no especial conflict between it and the statement of appel- 
lee's counsel, can the rounding of the edge, to facilitate the discharge 
of the minerai, constitute such a change as to avoid inf ringement ? 
We think not. Even though the edge be rounded, it would still be the 
"front edge of the final plateau," and also would be the "minerai dis- 
charge edge." It is true that this last plateau would not, for its en- 
tire length, be parallel with the preceding ones, but parallelism is not 
even required in claims 1 and 5 of this patent. But parallelism of 
plateaus would exist, notwithstanding there was a slight rounding of 
the last one at its edge. The vmmistakable object of the rounding was 
to facilitate the discharge of the material from the table. 

The decree is affirmed. 
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No. 118. 

Patents <S=»328 — For cake mixer valid, but not infringed. 

Tlie Read patent, No. 906,765, for a cake-raixing machine, hcld for a 
true combination, and valid, but not infringed. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Read Manufacturing Company against the 
Hobart Manufacturing Company, for infringement of letters patent 
No. 966,765. Decree for complainant, and défendant appeals. Re- 
versed. 

Alfred M. Allen, of Cincinnati, Ohio, Drury W. Cooper and Kerr, 
Page, Cooper & Hayward, ail of New York City, and Allen & Allen, 
of Cincinnati, Ohio, for appellant. 

Oscar W. Jefifrey, of New York City, for appellee. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

MANTON, Circuit Judge. This suit is for an infringement of let- 
ters patent No. 966,765, granted to the appellee's assignor on August 
9, 1910. The patent is for a mixing machine. Application therefor 
was filed on January 14, 1909. Claims 6 and 10 are said to be infring- 
ed and read as follows : 

6. A cake dough mixing machine, coniprising a standard, a bowl, a bowl sup- 
port niovably mounted thereon, a vertical screw engaging said bowl support 
l'or adjusting the position thereof, a beater, a main shaft, an auxiliary shaft 
parallel with the main shaft, speed changing gears Interposed between the 
main sbaft and the auxiliary shaft and a mecbanism whereby the gears of one 

®=s>Foi other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & IndeieS 
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shaft may be sliifted find brought Into and out of engagement with tlie gears 
of the otlier shaft to alter the speed of the beater. 

10. In a dough mixer, a standard, a bowl, a bowl (support roovably mounted 
thereon, a vertical screw engaging sald bowl supiwrt for adjusting the i)osition 
thereof, a beater adapted to operate williln tlie bowl, nioans for rotating the 
beater upon its axis and moving the saine in a circular path in said bowl, a 
main drive shaft, an auxillary shaft arrangea parallel to the main sliaft, com- 
plementary speed change gears nionnted on tlie main anxiliary shafts, and 
rueans for selectively eombining said gears in oporative relation. 

'^n his spécifications, the inventer says : 

The présent invention relates to a cake-mixing nmcliine, and particularly to 
calie-mixlng machines of relatively large size and of that type adapted to be 
operated by power. 

The object of t&c présent invention Is to improve the mechanical construction 
of such calie-mixing machines, and in ijarticular to provide an efficient and 
etïectively dlsposed mechanism for operating the beater, a mechanisui for 
changlng the speed of rotation of the beater in niixing batches of malerial of 
varying conslstency, a mechanism whereby Uie machine is stopped when it is 
desired to change the speed, and in means for moving the bowl Into and out 
of engagement with the beater. 

The varions features of novelty wnich clmracterize my invention are pointed 
out with particularlty in the claluis amiexed to and formlug a part of tins 
spécification. 

And f urther in his spécification he says : 

The construction illustrated aud descrilied possesses advantageous features. 
Among the parts may l)e mentioned the oase with \^liich tl]e parts may be con- 
structed and assenibled and thercafter adjusted, and the compactness and sim- 
plieity of the cake mixer as a whole. In a cake mixer of this type it is dé- 
sirable, not only that the speed shonld vary in order to faeilitate the workiug 
of batches of gopds of greater or less consistency, but aiso as a nieans of grad- 
ually furthering the process of aération of certain kinds of goods required to 
be exceedingly light and spongy. 

The patent in suit has been heretofore considered and held valid 
and infringed. Read Mach. Ce. v. Jaburg (D. C.) 212 Fed. 951, affirm- 
ed 218 Fed. 989, 133 C. C. A. 672; Id. (D. C.) 221 Fed. 662, affirmed 
223 Fed. 1022, 138 C. C. A. 659. 
, The défense interposed in this action contends : 

First. That giving due respect and considération to such décisions, 
the claims cannot be considered more broadly than in the former liti- 
gation and cannot include the appellant's construction, and are invalid 
and void for aggregation and noninvention ; and 

Second. That a proper construction of the claims, having due re- 
gard for the former décisions, are so limited that they are not infringed 
by the appellant's construction. 

The appellee's invention has given a practical advantage to the 
art and trade, that is to say, in the saving of labor, cleanliness, and 
expédition, economy in materials ; also its adaptability for use with 
mixtures of varying consistencies as used in bake shops. It was held 
in the décision heretofore referred to that the patent was a combina- 
tion of generically old éléments; that, under the well-established doc- 
trine, the parts or éléments were so arranged as to unité in producing 
a novel and useful resuit; and that the combination, as a whole, was 
patentable. The court further held that the machine of the défendant 
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there (Jaburg) operated as did the appellee's machine; that is to say, 
that "wheii the operator turns the handle, the path of the power from 
the flywheel to the beater is brotcen, and the power is interrupted for 
the instant required to change the speed" ; and, further, that "the 
machine is not stopped for part of it is still in motion, ahhough there 
is an interruption of the opération of the beater, very slight, and 
apparently of Httle conséquence in the performance of the work." 

Patents of the prior art were submitted in the previous Htigation as 
a défense, and were considered in Read Mach. Co. v. Jaburg (D. C.) 
221 Fed. 662, and there it was pronounced that the appellee's claims 
were entitled to a libéral range of équivalents, and that the patent was 
not anticipated. In this litigation, the same prior art has been irttro- 
duced as in Read v. Jaburg (D. C.) 221 Fed. 662; but counsel for the 
appellant very earnestly argues that, reconsidering the patents of the 
prior art as applying to the appellant's construction, the éléments con- 
stitute an aggregation, and not a combination, and are not patentable. 
We are satisfied to adhère to the conclusions of this court heretofore 
reached in Read Mach. Co. v. Jaburg, supra, in sustaining the appellee's 
contention that the éléments used in the Read machine are a combi- 
nation of éléments and not an aggregation of éléments, and that none 
of the patents of the prior art hère invoked by the appellants can 
be said to anticipate the patent in suit. We agrée that the combina- 
tion of the éléments, as proven, is an extremely valuable contribution 
to this art; that it saves labor, economizes material, protects the 
operator, and produces a clean, sanitary machine. It has achieved a 
great success, and has commanded a large sale. 

We find nothing in the décision of Grinnell Washing Mfg. Co. v. 
Johnson Co., 247 U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196, which 
would require a différent resuit than that reached by this court here- 
tofore. As was said by the court there, it is not always easy to dé- 
cide the question of aggregation or combination ; but the court recog- 
nized the rule which is a guide to such détermination when it said : 

"Generally speaUing, a combination of old éléments, in order to be patent- 
able, must produce by their joint action a novel and iiseful resuit, or an old 
resuit in a more advantagoous way. To arrive at the distinction between com- 
binations and aggregations, definite référence must be liad to the décisions of 
this court." 

The Suprême Court décisions point out that the resuit must be the 
product of the combination, and not a mère aggregation of several 
results, each the complète product of one of the combined éléments. 
It is the production of something novel, after bringing together the old 
devices and allowing them to work in juxtaposition, which makes for 
the invention. Bringing together old devices, without producing a new 
and useful resuit, the joint product of the éléments of the combination, 
and nothing more than an aggregation of old results, cannot acquire 
the right to prevent others from using the same devices, either singîy 
or in other combinations. Likewise, one cannot prevent others from 
using the same devices, either singly or in combination, if one of the 
éléments of the combination be omitted. Grinnell v. Johnson, 247 
U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196. 
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The éléments of tlie combination of the patent in Suit comprise 
three instrumentalities which concededly were in prior use. The 
first élément is the bowl mounting and moving mechanism, consisting 
of the bowl support movable thereon and a vertical screw engaging said 
bowl support for adjusting the position thereof. The second élément 
is the planetary movement mechanism, consisting of a beater adapted 
to operate with the bowl, means for rotating tlie beater upon its axis 
and moving the same in a nirctilar path inside the bowl, a main drive 
shaft, an auxiliary shaft arranged parallel to the main shaft, and, third, 
a change speed mechanism, consisting of primary speed change gears 
mounted on the main and auxiliary shafts and means for selectively 
combining said gears in operative relation. 

The appellant's construction consists of three éléments, which we 
do not think disclose the same group of instrumentalities as called 
for in the claims of the appellee's patent. The appellant has, first, a 
means for raising and lowering the bowl ; second, means for changing 
the speed of the beater shaft; and, third, means for obtaining a plane- 
tary movement for the beaters. The appellee's patent is valid, because 
the machine obtains its resuit by the joint action which is attained 
by the vertical screw lift, when employed with the clash gear change 
of speed mechanism. This is the conclusion the court arrived at in 
the Jaburg litigation, supra. In order to sustain the appellee's patent, 
the combination of éléments should be restricted to thèse limitations. 
If a mixing machine employs a vertical screw lift, it is employed 
merely for lifting, and not for some particular joint benefit to be obtain- 
ed with the clash gear type of change of speed, and if such machine 
employs the other and well-known change speed device which opérâtes 
in the old way, without any joint resuit attained because à vertical 
screw lift is employed, then there is no infringement. 

In the appellant's bowl-lifting mechanism, a change of speed mech- 
anism, and a planetary movement for the beater is présent. The bowl- 
lifting mechanism comprises the bowl support, provided with an ex- 
tension sliding in a slot in the framework upon which is secured a 
vertical gear rack. This is engaged by a spur wheel mounted on a 
transverse shaft journaled in the hollow standard or frame of the 
machine, and this shaft carries a worm wheel which is engaged by a 
worm on a shaft mounted at right angles thereto and projecting 
through the casing, provided with a hand wheel. The spur gear is 
driven by a worm and worm wheel, the characteristic of which is that, 
whenever an adjustment may be given by the vertical svipport by turn- 
ing the hand wheel, when the hand wheel is released, the worm and 
worm wheel lock, so as to hold the bowl in the desired position. The 
bowl-lifting means does not difïer materially from the vertical screw 
construction, and theref ore is not différent from that provided for by 
the appellee's construction. There is, however, a différence in the 
speed-changing device, for there is a différent construction from 
the clash gear type of change of speed device. 

The patent in suit specifîcally calls for the gear type in its claims. In 
the appellant's construction there is the driving and the driven shafts, 
but no intermediate shaft, and instead of providing a constant rJîT.iiirç, 
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îdler gear, wliich may be lifted out of mesh with one gear on the driv- 
ing shaft and dropped into mesh by a radial movement with another 
gear, there are on the driving shaft three différent sized gears secured 
thereon, and on the driven shaft three différent sized gears arranged 
in opposite order, and two of thèse three gears are adapted to shde 
axially on the driven shaft, and are brought into and out of engagement 
with the selected gear on the driving shaft by a latéral engagement of 
the teeth ; also, there is a clutch which is employed in appellant's con- 
struction. With this sliding gear type of change of speed, if the driv- 
ing shaft is running so fast that the gears that are iixed to it are 
rotating at a high rate of speed, and if the driven shaft is at rest, it 
is évident that a gear on the driven shaft at rest could not be brought 
into latéral meshing engagement with the gear on the driving shaft 
running at high speed. It wotdd not be practical to slide the largest 
gear on the driven shaft on account of interférence with the médium 
sized fixed gear on the driving shaft, for only two of the gears on the 
driven shaft are arranged to slide axially, and the large gear runs loose- 
ly on the driven shaft, and there is a clutch upon the adjacent faces 
of the farge and médium gear so that this clutch can be brought into 
engagement and the large gear will then drive the driven shaft through 
the sliding gears which are keyed to the driven shaft and which gears 
are also united together. In this construction of the sliding gear type, 
when one of the sliding gears is slid out of mesh with a gear on the 
driving shaft, it does not itself slide into mesh with the other gear on 
the driving shaft to change the speed ; but the other gear on the driving 
shaft makes a new connection, and one of the changes of speed is 
obtained by an interengagement of contiguous clutch faces betweeii 
two of the gears on the driven shaft. 

In the appellee's construction, because of the sélection of the clash 
gear type in connection with the use of a vertical screw for raising the 
bowl, the bowl may be raised by operating the screw with one liand 
and, as it is raised, the operator can, with the other hand, without stop- 
ping the running of the driving shaft, shift the gears by raising the 
gear box and dropping the intermeshing gear into engagement with 
a différent gear on the driven shaft. The appellee's device provides for 
a slow, powerful, self-locking mechanism for raising the bowl, and a 
simple, cheap, speedy, and fool-proof mechanism for changing the 
speed with a single lever, by means of which the speed-changing gears 
can be rocked and moved to a new position and dropped into mesh 
with a single throw of the hand lever, without stopping or in any way 
controlling the rotation of the main driving shaft. The position of 
the bowl and the change of speed of the beaters is obtained in two 
opérations, and both movements are under the immédiate control of 
the operator. This joint co-operation between the bowl-lifting mech- 
anism and the change of speed device is what gives the new, novel, and 
useful resuit to the appellee's construction. 

While the appellant's device provides for a bowl-lifting mechanism 
and a change of speed mechanism, there is no joint co-operative resuit 
obtained, and the results obtained by the appellee cannot be realized 
with the appellant's mechanism. In operating the appellant's device, 



718 263 FEDERAL EEPORTER 

the operator cannot stand with one hand on the hand wheel for raîsing 
the bovvl, and with the other hand on the lever for shifting the gear 
box, gradually hft the bowl, and at the same time change the speed ; 
and the same results cannot be reahzed with the appellant's mechanism. 

We are satisfied that the new resuit obtained by the patent in suit 
was attained, not only by the use of a powerful, slow-moving, and 
self-locking bowl-raising mechanism in combination with any of the old 
and familiar speed-changing devices, but only in combination with the 
particular speed-changing mechanism, which could be manipulated 
readily, speedily, and easily with one hand with a single movement, so 
as to bring both the change of speed of the beaters and the position of 
the bowl simultaneously within the control of the operator. 

With the appellant's machine, the operator cannot stand with his 
hand on the lifting machine and feed the bowl up gradually, and, as 
a higher speed is called for, with one movement of a handle in front 
shift the gear box into another position to attain a higher speed. The 
bowl-lifting mechanism does not co-operate with the gear shifting 
devices, so that a single resuit is attainable. The operator of appel- 
lant's machine would hâve to drop the lifting handle, move to the 
clutch lever on the side of the machine and, operating that lever, he 
must disengage the driving shaft and stop the machine. He opérâtes 
the crank which shifts the speed changing gears at the same time re- 
taining his grasp of the clutch lever to obtain alignment of the gears 
if they should not intermesh with the first attempt to shift them lat- 
erally into engagement. In appellant's machine, having lifted the bowl 
with the mechanism employed, the operator leaves such mechanism and 
gives an undivided attention and allegiance to the clutch lever and the 
gear shifting device to attain the speed desired for the beaters. Thus, 
there is no co-operative action between the two mechanisms. The 
gear shift is obtained entirely independent of the bowl lift and thus 
the operator cannot operate one with one hand and, without changing 
his position, actuate the other. It is, therefore, of no importance that 
there is a similarity of bowl-lifting mechanism, since it has no relation 
to the gear shift. 

We think the resuit of the use of the éléments in appellant's con- 
struction does not infringe what the appellee has invented, namely, 
the joint and co-operative action of the éléments used in combination 
in its construction. To hold infringement hère would be adding, be- 
yond the bounds of reasonable limitations, the équivalents never con- 
templated by the court in the previous litigation. The appellant's 
automobile sliding-gear type of change of speed device cannot be said 
to be the full équivalent of the clash gear construction. They are not 
operated in the same way, and we therefore conclude that the appel- 
lant's device does not infringe appellee's device. 

Decree reversed. 
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S. S. WHITE DE^'TAL MFG. CO. v. DENTAL CO. OF AMERICA. 

Pistrict Court, E. D. Pennsylvanla. February 3, 1920.) 

No. 1905. 

1. Patents ig=288 — Makinq pabt op ABTicia! an "act or infeingement," 

WIIUIN act EELATING TO DISTEICT OF SUIT. 

A défendant which, wlthin the district of suit, made a part of an in- 
fringing article, which, when joined to another part made in another 
district, for which it was intended, completed such article held to hâve 
committcd acts of infringemeut witliin the district, within the meanlng of 
Judiclal Code, § 48 (Coinp. St. § 1030), and subject to suit therein. 

2. Patents (©=>288— Appeaeance and answee waiveb of objection to ju- 

eisdiction. 

A défendant in an infringment suit, which was served, appeared, an- 
ewered, and defended, until complainant rested on its prima facie case, 
Jield to hâve waived objection to jurisdiction In that district 

3. Patents <®=»32S — Foh autificiai, tooth cbown valid and infeinged. 

The Davis patent. No. 762,289, for an artificlal crown for a tooth, 
claim 1, Iteld valid, and défendant held chargeable with contrlbutory in- 
fringement in maklng facings which, when joined to backings made by 
another, which was Intended, constitute the article of tlie patent. 

In Equity. Suit by the S. S. White Dental Manufacturing Company 
against the Dental Company of America. Decree for complainant. 

Henry N. Paul, Jr., and Joseph C. Fraley, both of Philadelphia, Pa., 
for plaintifï. 

Roberts, Roberts & Cushman, of Boston, Mass., and Howson & How- 
son, of Philadelphia, Pa., for défendant. , 

DICKINSON, District Judge. This suit concems United States let- 
ters patent No. 762,289, issued June 14, 1904, to Frank H. Davis, of 
which plaintiff is now the owner by assignment. The invention claim- 
ed is for an improved artificial crow^n for a tooth. We dispose of the 
case by a summary of the rulings now made, but, for whatever benefit 
it may be to those interested therein, we hâve also filed a supplemental 
opinion in support of thèse rulings. 

Among the reasons for so doing is that we feel this to be the due of 
counsel, who hâve argued the questions involved with notable ability 
and cleamess, and hecause it is the right of the parties to hâve évi- 
dence that ail which is believed to hâve a bearing upon the mérita of 
the case or défense has had the attention of the court. The rulings 
made, together with the fact findlngs and conclusions of law reached, 
are as f ollows : 

[1 ] 1. The motion to dismiss for want of jurisdiction is denied. 

The first ground of this ruling is the fact finding (so far as it is a 
fact) now made that acts of infringement had been, before the filing 
of plaintiff's bill, committed within this district; ail the other facts 
necessary to a ruling being admitted. As ail the evidentiary facts are 
admitted, the ultimate fact finding above made foUows the conclusion 
of law reached, that acts which constitute contrlbutory infringement 
committed hère are acts of infringement within the meaning of Comp. 

^=3Fo7 otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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St. § 1030, and the patent laws, notwithstanding the other fact that the 
infringement was not complète until other acts had been committed (as 
they hâve been) by another .party in another jurisdiction. 

[2] The second ground of the ruhng is the fact finding (so far as it is 
a fact) that the défendant waived any right it may hâve had to raise the 
question of jurisdiction, and thereby consented to the exercise of 
jurisdiction by this court. The question both of whether jurisdiction 
could be conferred by consent and whether the défendant did consent 
is not necessary to the ruling on this motion, if the first position taken 
be tenable. The question, however, is necessarily involved, although 
not necessary to be decided, and has for this reason been considered. 

The record facts are that the défendant was served with process, ap- 
peared, answered, went to trial, and did not raise the question of juris- 
diction until after évidence establishing a cause of action and making 
out a prima facie case had been introduced, and the plaintiff had rested 
at the close of its case in chief . It follows that the défendant had con- 
sented to the exercise of jurisdiction by this court, and has waived its 
right to raise the question sought to be raised by this motion. 

The first ground for the ruling made finds support in Leeds v. Victor, 
213 U. S. 325, 29 Sup. Ct. 503, 53 L. Ed. 816, and the ruling made is 
not in conflict with the cases upon which défendant relies. Westing- 
house V. Stanley (C. C.) 116 Fed, 641 ; Gray v. Grinberg (C. C.) 147 
Fed. 732, and on appeal in 159 Fed. 138, 86 C. C. A. 328. 

The second ground of support of the déniai of the motion to dismiss 
is the doctrine given us by the case of In re Moore, 209 U. S., 490, 28 
Sup. Ct. 585, 706, 52 L. Ed. 904, 14 Ann. Cas. 1164. The sup- 
porting reasons for the rulings made are set forth in the paper filed 
herewith under the heading of supplemental opinjon. 

[3] 2. The claim of the Davis patent in issue is valid. 

This ruling is made, not upon a finding of undoubted inventive merit 
in the Davis tooth facing, because this is doubtful, but upon the finding 
of merit in what he did, and that the défendant is in no position to 
ïuccessfully deny inventive merit, in conséquence of which, as between 
the parties, the scales of judgment incline in plaintifï's favor, and the 
défendant is found not to hâve overcome the prima facie right which 
the Davis letters patent hâve conferred tipon the plaintifif. The grounds 
of this ruling are also fully stated in the supplemental opinion filed 
herewith. 

3. The défendant has infringed upon the rights of the plaintifif 
granted by the Davis letters patent. 

This ruling is based upon the finding that the Davis patent covers a 
tooth facing, to be used in combination with a hacking, and which 
Davis called and had patented as "an artificial crown for a tooth." The 
fact finding is also made that thèse facings and backings or artificial 
crowns are made to be sold to dentists, to be set by them with appro- 
priate fastenings in the jaws of their patients, and when so in place the 
facings and backings, with the fastenings, are also commonly called 
"crowns". by dentists. 

The further fact finding is reached that the défendant made only 
facings, but thèse were made for the purpose and with the intent that 
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they were to be combined with backings made by another party in 
Massachusetts, and were to be sold together, and were so combined 
and made into what Davis patented under the name of artificial crowns 
for teetli. 

The conclusion reached, or the f urther finding made, is, so far as it 
is a conclusion of law or a fact finding, that the défendant was guilty 
of contributory infringement, and, in conséquence, committed acts of 
infringement within this district. The reasons for so ruling are also set 
forth in the supplemental opinion filed herewith. 

4. The ruling is made that, the claim of the patent which is in is- 
sue having been found to be valid and infringed, the plaintiff is en- 
titled to a decree in its favor, with costs. In order that the date of 
final decree and its forni may be definite, no decree is now made ; 
but counsel hâve leave to submit such draft of decree as may be agreed 
upon in respect to form, or, on failure to so agrée, drafts may be sub- 
mitted by the respective parties, and the form of decree will then be 
settled by the court. 



LTjTEN V. SCOTT et al. 

(District Court, W. D. Okialioma. Augnst 15, 1018.) 

No. S.'S2. 

Patents 'S=328 — Fob concrète bridces ixvalid. 

The Luten patents No. 853,202 and No. 85:{.20.'J relatiuf; to reinforced 
concrète bridges held void for lack of invention over structures of tlie 
prior art; the former patent also held not infringed if conceded validity. 

In Equity. Suit by Daniel B. Luten against Chasteen F. Scott and 
the Illinois Concrète Machinery Company. Decree for- défendants. 

Arthur M. Hood, George B. Schley, and Russell T. MacFall, ail of 
Indianapolis, Ind., for plaintifif. 

Bennett & Pope, of Oklahoma City, Okl., for défendants. 
John B. Harrison, of Oklahoma City, Okl., for the State. 

COTTERAL, District Judge. The suit was brought for infringe- 
ment of five patents, granted for improvements in bridge and arch 
structures. By a spécial plea, défendant Scott sought a dismissal as 
to him, on account of having acted only as an officer and director of the 
Illinois Concrète Machinery Company in the construction of the al- 
leged infringing bridge, and hence was without personal liability. Af t- 
er a hearing, the plea was denied. If the plaintifif has a cause of 
action, that ruling should be adhered to, at least for the purpose of an 
injunction, in view of the fact that Mr. Scott contracted in his own 
name for that work, and liad control of it, and the fact that later he 
took the active management of another Company, engaged in similar 
construction. 

By concession, the plaintiiï has limited his complaint to 10 claims of 
the two patents, numbered 853,202 and 853,203, both applied for on 

(gssFor other cases see same topic &. KBY-NUMBER in ail Key-Numbered Digests & Indexes 
263 F.— 10 
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May 17, 1902, and issued to him on May 7, 1907. Thèse daims he 
divides into four typical groups, the first comprising claims 5, 6, 7, and 
8, the second 12 and 13, the third 16 and 17, ail of 853,202, and the 
f ourth claims 9 and 12 of 853,203, illustrated by claims as follows : 

(1) Olaim 5 of 853,202: "An arcli havlng a spandrel or ralling of concrète or 
■similar material reinforced with longitudinal members near both faces." 

(2) Claim 12 of 853,202 : "A bridge spandrel of concrète or liiîe material with, 
reinforcements exteiuling across the span both above and belovv the waterway." 

(3) Claim 16 of 853,202: "A concrète bridge having a concrète spandrel ex- 
tended baclî of the abutments with upright rods or bars near the ends of the 
spandrel." 

(4) Claim 9 of 853,203 : "A bridge of concrète or similar material with 
reinforcing members embedded transverse to the roadway, in eombination with 
a wall or spandrel with upright reinforcing members embedded." 

The infringing structure to which the évidence was directed at the 
trial is located on the boulevard at North East Park, near Oklahoma 
City, and was built under contract with the park commissioners of the 
city, but with certain changes from the original plans. It consists of a 
concrète bridge, dam, and spillway, with an arch span of 40 feet, and a 
roadway of 60 feet. A System of reinforcement was employed, by 
means of steel bars. In the arch, the bars are transverse and longi- 
tudinal, but not connected. The latter are in two Unes near the faces, 
and are tied into the abutments. The intermediate and end spandrels 
contain both upright and longitudinal bars tied by wires, the latter 
■consisting of one line, extended through the crown of the arch, and 
incased in the abutments. The bars of the arch and spandrels are 
not fastened together. The spandrels terminate vertically and about 
equally with the abutments, beyond which are wing walls, reinforced 
with bars bent and tied into the spandrels. The tops of the intermedi- 
ate spandrels are flush with the arch crown. The end spandrels are 
higher, and coritain one line each of the horizontal and vertical rods ; 
the latter being close to the termini of those spandrels. The balustrade 
is reinforced by one line of bars. In the spillway floor, the reinforce- 
ment runs both ways, but stops short of the abutments. 

For the défense, infringement is denied as to the first, second, and 
third groups of claims, because (1) it is fairly shown that there is 
only one line of longitudinal bars in the spandrel, although tWo were 
called for in the plans ; (2) the rods in the spillway floor concededly 
do not extend into the abutments ; and (3) the spandrels do not extend 
back of the abutments, rejecting the theory of the plaintifï that this 
group contemplâtes their extension back only of the main body of 
abutments. As to the fourth group, the défendants do not deny in- 
fringement, but urge that this group and ail the others disclose no 
invention and were anticipated by prior uses and patents. 

The évidence appears to sufficiently establish that the bridge in 
question difïers so materially as to the essentials of description in the 
first three groups as to defeat infringement in respect of them. But 
the case may well be disposed of on the ground of the invalidity of the 
patents. 

Assuming that the method adopted in point of construction and re- 
inforcement conforms substantially with the plaintiff's claims, the 
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question is whether his "improvements" were the proper siibject of 
patents. The inventions described in patent 853,203 are dated back 
in use by plaintiff to June, 1901. In patent 853,202 he relies on the 
date of the application for the patent, May 17, 1902. 

From a considération of the évidence, including the expert opinions 
and explanations, it is found that the several methods of reinforcement 
employed in the plaintiff's claims hère involved are satisfactorily shown 
to hâve been covered by the older patents of Monier, Small, Jackson, 
Hinckley, Hennebique, and Coignet. Without going into the détails, 
the only view deemed justified is that the plaintiff's improvements ap- 
pear to consist of not more than a varied application of uses there 
described, and without material distinction in results, at least, not be- 
yond the scope of engineering skill. 

The construction of bridges by means of abutments, arches, and 
spandrel walls is ancient. Their original functions were well known. 
The valuable discovery of reinforcement was undoubtedly patentable, 
and it was brought into the art by longitudinal, transverse, and vertical 
rods or mesh, applicable to bridge construction, before the supposed 
inventions on which the plaintiff bases his claim to relief. The primary 
object of ail is to stabilize and strengthen the arch and other parts 
of the structure, and incidentally to promote economy of material, 
When once such discoveries were patented and published, the adoption 
of them as disclosed in the varions claims of the plaintifï added noth- 
ing vital to the art, but was the employment of the same means to 
attain the like resuit, varying only in degree, and was for that reason 
not patentable. Railroad Supply Co. v. Elyria Iron & Steel Co., 244 
U. S. 285, 37 Sup. Ct. 502, 61 L. Ed. 1136; Grant v. Walter, 148 U. 
S. 547, 13 Sup. Ct. 699, 37 L. Ed. 552. The aggregation by him of the 
reinforcing members did not evolve any new function, and for that 
reason does not sustain thèse patents. Grinnell Washing Machine Co.. 
v. E. E. Johnson Co., 247 U. S. 426, 38 Sup. Ct. 547, 62 L. Ed. 1196. 
With the efifect of the reinforcement established, as was previously 
done, the varying location and distribution of the bars or mesh became 
a matter of calculation and experiment, calling only for engineering or 
mechanical skill, which uniformly bas been held not to be a légal basis, 
for a .patent. 

Conceding to the plaintifï the full right to the fruits of invention, it 
seems clear enough that his claims did not arise from that source, and 
that the défendants and the public as well should bave immunity from 
interférence predicated on such claims. 

The conclusion that thèse claims in question were not subject to 
patent has been reached practically by other courts. As Judge Lewis 
well said in Luten v. Washburne : 

"Complainant in each instance only then made application of mère me- 
chanical knowledge and skill, and that what he did is in no sensé a démon- 
stration of inventive genius." 

Judge Sater, speaking of patent No. 853,203, in Luten v. Whittier, 
concurred in that opinion. Judge Wade considered both patents, and 
came to a like resuit, in Luten v. Marsh (D. C.) 254 Fed. 701. Judge 
Munger, in Luten v. Wilson Reinforced Concrète Co. (D. C.) 254 Fed.. 
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107, found that the form of structure in 853,202 (daim 16) was "antici- 
pated by a number of patents and publications, especially by the Von 
Emperger patent of June 1, 1897, and by the Monier construction," 
and that claims 9 and others of 853,203, there involved, were anticipat- 
ed by Monier, etc. 

A decree wilî be entered, dismissing plaintiflE's bill, at his costs. 



TJNITED STATES v. POWERS. 

(District Court, W. D. Washington, N. D. January 6, 1920.) 

No. 4942. 

1. CUSTOMS DUTIES <S=3l34 INDICTMENT FOR SMtiaGLrNG AND CONCEAUNO BUF- 

FICIENTLT DESCRIBED PEOPKRTY AS WHISKY. 

An indietment for snuiggling, aiid for reeeiving, and facilitating the 
transportatlon, concealment, and sale of, smuggled merchandlse, Is sutll- 
cient, where It desoribes the merchandise as four bottles of whisky. 

2. CuSTOMS DUTIES ®=»134 — Indictment nekd not descbibk smuggled goods 

AS DESCKIBED IN TABUT SCHEDULE. 

Under Rev. St § 3082 (Comp. St. § 5785), It Is not necessary to describe 
smuggled merchandlse in an indictment by the name under whlch it is de- 
scribed in the tarifC schedule. 

3. CUSTOMS DUTIES lS=121 — WlIlSKT MAT BB LAWFULLT IMPOETED, AND SMUQ- 

GLING IS PUNISHABLE; "COMMODITY OF MEKCnANDISE." 

Under Act Oct. 3. 1917, § 301 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 8739b), Act Nov. 21, 1918, § 4, and Act Feb. 24, 1919, § 601 (Comp. 
St. Ann. Supp. 1919, § 8739bb), whisky may be lawfully imported, and is 
therefore a "commodity of merchandise," embraced withln the commercial 
régulations, and Its smuggllng Is punishable. 

Criminal prosecution by the United States against W. W. Powers. 
On demurrer to the indictment. Demurrer overruled. 

Ben L. Moore, Asst. U. S- Atty., of Seattle, Wash. 
Clarence L. Reames, of Seattle, Wash., for défendant. 

NETERER, District Judge. The défendant is charged under two 
counts; under count 1 with fraudulently importing, smuggUng, and 
clandestinely bringing into the United States from a foreign place, to 
wit, Japan, certain merchandise of foreign production, préparation, 
and manufacture, "to wit, four bottles of whisky, a more particular 
description thereof being to thèse grand jurors unknown, the said 
merchandise being then and there subject to duty by law," and then 
charges that the duties had not been secured or paid, and that Powers, 
in bringing them in, did not déclare or report the entry to the collector 
of customs for the district of Puget Sound, or any officer of the cus- 
toms, as required by law. Count 2 charges him with fraudulently re- 
eeiving, concealing, and facilitating the transportation, concealment. 
and sale of certain foreign merchandise, and then foUows a description 
of the whisky set out in count 1, and then allèges that Powers knew the 
merchandise had been fraudulently brought into the United States 
from Japan without being entered, declared, or reported, etc. 

^=»For other cases see same toptc & KBY-NUMBEK in ail Key-Numbered Dlgests & Indexe» 
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The défendant has demurred to each count. It is contended, among 
other things, that there is not sufficient description set forth to advise 
the défendant as to the particular offense he is required to meet, and 
the description is too indefinite to state an offense under the acts of 
Congress; that while, under section 2865, R. S. (Comp. St. § 5548), 
the oiïense is denounced as a misdemeanor, the punishment is more 
than one year imprisonment ; that by section 335 of the Pénal Code 
(Comp. St. § 10509), subsequently enacted, it is provided that ail of- 
fenses that may be punished by death or imprisonment for a term ex- 
ceeding one year shall be deemed félonies, and ail other offenses mis- 
demeanors, and that, since this offense is punishable by imprisonment 
for more than one year, the most favorable considération to be given 
it in behalf of the government is that it is a f elony, and hence the of- 
fense should be set out with greater particularity, and that the descrip- 
tive term employed with relation to the article imported does not in- 
clude any article recognized as merchandise within the terms of the 
statute or the gênerai law ; that whisky is not merchandise ; that it is 
not an article of traffic embraced in the commercial régulation ; and 
that not sufficient facts are pleaded which would protect the défendant 
against subséquent prosecution for the same offense. 

[1-3] I think a fair considération of the averments of the sevetal 
counts in the indictment, under the authorities, sustains the indictment 
as to each count. Under section 3082, R. S. (Comp. St. § 5785), it is 
not necessary to describe the smuggled merchandise by the name un- 
der which it is described in the tariff schedule (Dunbar v. U. S., 156 
U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390), and that under the descrip- 
tion given the défendant is advised with sufficient particularity as to the 
charge he has to meet. It is apparent, from a considération of section 
301, Act Oct. 3, 1917, 40 Stat. 308 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 8739b), and section 4, Act Nov. 21, 1918, 40 Stat. 1047, 
and section 601, Act Feb. 24, 1919, 40 Stat. 1106 (Comp. St. Ann. 
Supp. 1919, § 8739bh), that whisky may be lawfully imported, and is 
therefore a commodity of merchandise embraced within the commer- 
cial régulations. The facts pleaded are sufficient to save the défend- 
ant from further prosecution for the same offense. Justice Brewer, 
in Dunbar v. U. S., supra, at page 191 of 156 U. S. (15 Sup. Ct. 327, 
39 L. Ed. 390), says : 

"It Is true some paroi testimony might be required to show the ahsolute 
ld(3itlty of the srauggled goods, but sueh proof Is often requisite to sustain a 
plea of once in jeopardy." 

This is quoted with approval by the same justice in Durîand v. U- 
S., 161 U. S. 306, at page 315, 16 Sup. Ct 508, 40 L. Ed. 709. 
The demurrer is overruled. 
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YISCOSE CO. V. HINES, Director General of Eailrofids, et al. 

(District Court, E. D. Pennsylvania. Marcb 23, 1920.) 

No. 2019. 

Commerce <St=>S9 — Suit to enjoin canckllation of classification maixtain- 

ABLE WITHOUT KESORT TO IXTEIiSTATE COMMERCE COMMISSION. 

Under Act Feb. 4, 1887, § 1, as aineiided (Gouip. St. § SSa'., subd. 4), as 
to tbe duty of coiunion carriers subject to that act, a suit may be mam- 
tained, without first resortlng to the Interstate Commerce Commission, to 
restrain carriers from putting into effect a supplément to tbeir freight 
classifications wbereby the classification under which a coniniodity bas 
been carried for years is canceled, and tlie connnodity is included among 
articles not accepted for transportation, as no question of reasonableness 
of classifications, etc., is involved. 

In Equity. Suit by the Viscose Company against Walker D. Hines, 
Director General of Railroads, and others. On hearing on motion for 
preliminary injunction. Preliminary injunction granted. 

Harold S. Shertz, of Philadelphia, Pa., for plaintiff. 

F. M. Rivinus and Théodore W. Reath, both of Philadelphia, Pa., 
for défendant Norfolk & W. Ry. Co. 

Charles Meyers, Henry Wolf Bikle, and John Hampton Barnes, ail of 
Philadelphia, Pa., for défendant Pennsylvania R. Co. 

THOMPSON, District Judge. From the bill and moving affidavits 
it appears that the plaintiff, the Viscose Company, is a corporation of 
Pennsylvania, engaged at Marcus Hook, Pa., and Roanoke, Va., in the 
manufacture and sale of artiiicial or fiber silk. At its plant at Marcus 
Hook it began its business in 1910. Its product is used in the manu- 
facture of hosiery, neckties, underwear, and rugs, and is sold to raan- 
ufacturers "of thèse commodities in interstate commerce in various 
parts of the United States. It employs at its Marcus Hook plant about 
3,500 persons, at its Roanoke plant 1,800, and has under construction 
and expects to hâve completed within a year a plant at Lewistown, 
Pa., at a cost of about $3,000,000, where it will require the services of 
from 2,000 to 2,500 employés. At its Marcus Hook plant it is pro- 
ducing about 9,000,000 pounds, and at its Roanoke plant about 2,- 
000,000 pounds, of artificial silk per year, and its total production, when 
the 'L,ewistown plant is completed, will be about 17,000,000 pounds a 
year. 

It is necessary for the plaintiff to transport about 80 per cent, of its 
product by railroad, and since the commencement of its business the 
carriers by rail, including the défendants, hâve accepted and carried 
the product, participating in the various f reight classifications contain- 
ing descriptions and ratings for the transportation of silk, such as man- 
ufactured by the plaintiff, and upon which rates were based and pub- 
lished by the various railroads, including the carriers défendant, in their 
f reight tariffs. During the period of fédéral control the railroads op- 
erating under the Director General, under f reight classifications and tar- 
iffs published and filed, hâve continued to accept and carry the plain- 

<g=»For othei- cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tiff's product under such classifications, tariffs, and rates. On Decem- 
ber 10, 1919, the Director General of Railroads published and issued a 
tariff, knovvn as "Consolidated Freight Classification No. 1," which 
became effective December 30, 1919, and was participated in by the 
défendant carriers. This classification, at page 363, items 31, 32, 33, 
and 34, contains descriptions and ratings covering artificial silk, such as 
manufactured by the plaintiff, and under the same the défendant car- 
riers up to February 29, 1920, accepted ail such artificial silk for trans- 
portation from the plaintift's plants in interstate commerce. 

By "Supplément No. 2" to "Consolidated Freight Classification No. 
1," dated January 28, 1920, and under "Freight Rate Authority No. 
21474," issued by the Director General and participated in by the de- 
fendant carriers, and published and filed with the Interstate Commerce 
Commission, the descriptions and ratings in "Consolidated Freight Clas- 
sification No. 1" were amended, so as to cancel the ratings on silk pro- 
vided for in items 32, 33, and 34, page 363, and to amend rule 3 of said 
Classification to include the same articles in the list of commodities 
that would not be accepted for shipment. Rule 3, which was amend- 
ed hy including artificial silk, such as manufactured by the plaintiff, is 
as follows : 

"Kiile 3. Unless otherwlse provided, the foUowing property will not be 
accepted for shipment nor as premiums accouipanyuig other articles : 



"Banli bills, coin or currency, deeds, drafts, notes, or 
valuable papers of any kind ; jewelry ; postage stamps or 
articles with postage starnps affixed ; preeious metals or ar- 
ticles manufactured therefrom ; preeious stones ; revenue 
stamps ; or otlier articles of extraordinary value." 



l'roperty of 
extraordinary 
value not ac- 
cepted. 



Cancellation of the classification of silk under items 31, 32, 33, and 
34 of the Freight Classification was to be effective on and after Feb- 
ruary 29, 1920. It appearing that irréparable injury would resuit to 
the plaintiff, a temporary restraining order was issued February 26, 
1920, restraining the défendants from putting into effect and enforc- 
ing the amendment canceling the ratings on artificial silk, and includ- 
ing artificial or fiber silk in the list of commodities that would not 
be accepted for shipment on and after February 29, 1920, and the de- 
fendant carriers were enjoined from refusing to accept from the plain- 
tiff artificial or fiber silk for transportation in interstate commerce. 

Counsel for the défendants at the argument denied the jurisdic- 
tion of the court to entertain the bill, or to issue a restraining order or 
injunction, upon the ground that, in order to do so, the court will be 
obliged to détermine the reasonableness of classification rules or rég- 
ulations which affect or détermine the rates or the value of the service 
rendered, which the court is precluded from doing, because thcse ques- 
tions of reasonableness are administrative questions, exclusively for 
the Interstate Commerce Commission as the tribunal of first instance. 

The duties of the carrier arise under the common law and under 
the acts of Congress to regulate commerce. Section 1 of the act of 
February 4, 1887, as amended (Comp. St. § 8563, subd. 4), makes it the 
duty of ail common carriers subject to the provisions of the act — 
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"to establish, observe, and enforce just and reasonable classifleatîons of prop- 
erty for transportât! on, with référence to whlch rates, tarifCs, régulations, or 
practices are or may be made or prescribed, and Just and reasonable régula- 
tions and practices afCecting classifications, rates, or tarllïs, * * * and 
ail other matters relating to or connected with the receiving, handling, trans- 
porting, storing, and delivery of property subject to the provisions of this act 
whlch may be necessary or proper to secure the safe and prompt receipt, han- 
dling, Transportation, and delivery of property subject to the provisions of this 
act upon just and reasonable ternis, and every sueh unjust and unroasonable 
elnssiflcation, régulation, and practice with référence to commerce bet^\'eell 
the States and with forelgn ccuntries is prohibited and deelared to be unla\\- 
ful." 

The cancellation of the classification vtnder which the plaintiff's com- 
modity has been carried and rated is contended by the défendants to be 
a classification, régulation, and practice, the reasonableness of which 
is in dispute, and which therefore is subject to the primary action of 
the Interstate Commerce Commission. 

An examination of the facts makes it apparent that what the défend- 
ants hâve done is not to establish a classification of the plaintiff's prop- 
erty for transportation with référence to which rates may be prescrib- 
ed, nor has it done anything required by the act relating to or con- 
nected with the receiving, handling, transporting, storing, or delivery 
of tire plaintiflf's property. Prior to January 28, 1920, the défendants 
complied with the requirements of the act hy having on file schedules 
of classification and rates for the transportation of the plaintiff's prod- 
uct, but on that date they withdrew the plaintiff's product from classifi- 
cation, so that, so far as it was concerned, there was no longer estab- 
lished for it any classification for transportation with référence to 
which rates might be prescribed. The plaintiff's product is not clas- 
sified. It is excluded from classification. It is not the subject of a 
tariff rate. It is excluded from transportation, and no questions of 
just and reasonable rates, charges, classifications, régulations, or prac- 
tices connected with transportation arise. The resuit of putting into 
effect the cancellation order is to deprive the plaintiff of its rights as 
a manufacturer and seller to ship and transport its commodity, a right 
which it has exercised without c|uestion since 1910. 

If a carrier may, after, without question, having accepted a com- 
modity for transportatiott for such a period, after a manufacturing 
plant has been located upon its line, after the business has grown and 
prospered, after, in reliance upon continuing to obtain transportation, 
large expenditures hâve been made for the building of housing; for its 
workers, exclude it absolutely from transportation, it involves confisca- 
tion, rather than classification. But the défendants contend that they 
may do this, and that only the détermination by the Interstate Com- 
merce Commission that it is unjust and unreasonable will prevent the 
plaintiff having its transportation rights taken away from it. How can 
there be any question for the commission to décide? Can the commis- 
sion say it is a just and reasonable régulation which deprives the plain- 
tiff of the right of transportation of its property? 

If the commission has power to pass upon the question, that power 
miist appear somewhere in the acts of Congress. There is no question 
hère of reasonableness of rates, nor of classification affecting rates, 
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nor of discrimination, nor of undue préférence or advantage, nor of 
the construction of tariffs. AU of such questions are comniitted to the 
commission under the policy requiring uniformity of décision upon 
tlaese matters. What the défendant has done is the same thing tbat is 
denominated in Louisville & Nashville Raih-oad Co. v. Cook Brewing 
Co-, 223 U. S. 70, 32 Sup. Ct. 189, 56 h. Ed. 355, as the announced 
purpose of the railroad company to abjure its function and duty as 
a common carrier in respect of interstate shipments, whicli threatened 
the ruin of complainant's business, and rehef by injunclion against 
such a continued course of conduct was held to be one which in such 
circumstances might be granted. 

If a carrier may, through the filing of notice, or through cancellation 
of a classification, or through inclusion of one commodity among 
articles not accepted for transportation, exclude that commodity from; 
transportation, it may by like means exclude from transportation any 
other commodity which has become an established subi cet of inter- 
state commerce, to the ruin and destruction of the established busi- 
ness of any shipper. And if the railroad company may not justify its 
exclusion through obédience to a state law, as in Louisville & Nash- 
ville Railroad Co. v. Cook Brewing Co., supra, how can it justify it 
by its own voluntary act ? 

As the question in this case only involves the right of the railroad 
to exclude from transjoortation a commodity which lias for years been 
accepted and recognized by the défendants as proper for transporta- 
tion, and is not included within the powers conferred upon the Inter- 
state Commerce Commission to hear and détermine in the first instance, 
it is held that the court has jurisdiction, and primary resort to the In- 
terstate Commerce Commission is not necessary. The question of ju- 
risdiction over the Director General of Railroads is, I think, decided 
affirmatively in the case of Northern Pacific Railway Co. and Walker 
D. Hines, as Director General of Railroads v. State of North Dakota, 
reported in 250 U. S. 135, 39 Sup. Ct. 502, 63 L. Ed. 897, No. 976, 
decided June 2, 1919; but, in view of the provisions of the act ap- 
proved February 28, 1920, terminating fédéral control of railroads on 
March Ist, the question seems to be immaterial. 

A preliminary injunction will issue. 
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HUDSON V. PITTSBUEGH PLATE GLASS CO. 

(District Court, W. D. Pennsylvania. May ïerm, 1911.) 

No. 4. 

1. Wharves <g=320(3, 5)— Owneb or berth and or vessel botii in fault tok 

INJTJBY or STEAMEK. 

Owner of a harbor berth, in wliich it liad diimped cinders, forming a 
dangerous ridge under water, and wliicli rented tlie berth for mooring a 
steamer during the vviiiter without warniiig of the danger, and the owner 
of the boat, who if he did not Ivnow of the rldge could hâve discovered it 
by ordinary care, botli held in fault, and liabic for loss of the boat by 
being broken on the ridge, where it vvas forced by liigh water and held by 
ice until the water sank. 

2. WII.4RVES <g=320(7) — Mbasuee of value of steamer pixed by allowinq 

FOR ANNUAL DEPRECIATION. 

ïhe value of a steamer, whieh was sunk at a wharf, with total loss,- 
where the évidence was conllictiug, lixed by deducting froni her original 
eost 10 per cent, each year for dépréciation. 

In Admiralty. Suit by H. P. Hudson, owner of the steamboat 
Florence Belle, against the Pittsburgh Plate Glass Company. Decree 
dividing damages. 

Lowrie C. Barton, of Pittsburgh, Pa., for libelant. 

Gordon & Smith, of Pittsburgh, Pa., for respondent. 

YOUNG, District Judge. The libel in this case was filed by H. P. 
Hudson, the owner of the steamboat Florence Belle, to recover dam- 
ages for the alleged négligence of the Pittsburgh Plate Glass Com- 
pany, the respondent, causing the loss of the steamboat. It appears 
f rora the évidence that the Florence Belle was owned by H. P. Hudson, 
the libelant, and was a stern-wheel towboat of over 50 tons, and 
that on the 14th day of December, 1909, she was placed by her own- 
er, with the help of her officers and crew, in the harbor of the Pitts- 
burgh Plate Glass Company at Creighton, on the Allegheny river, 
within this district, for harborage during the coming winter, and 
that within a few days she was forced by the ice and rising river 
from her moorings and towards the shore, and the river afterwards 
falling, and she being held by the ice, was eut down by the ice, or 
broken upon the bank, and damaged, so that she was almost an en- 
tire loss. 

[1] The important disputed questions of fact in the case arise 
upon the following inquiries : First, what was the condition of the 
bank or shore of the river at the mooring place of the Florence Belle, 
and was it the proximate cause of the destruction of the boat? Sec- 
ond, was the Florence Belle moored in the harbor in the place desig- 
nated by the respondent or its agents, or was she moored in a place 
selected by the owner, without instructions from or direction by 
the respondent? Third, if the Florence Belle was moored at a di- 
rection by the respondent or its agents, did the respondent or its 
agents know that the place was unsafe, because of the cinder pile, 
and was it not the duty of the respondent to warn the owner of the 

<Ss;3For other cases see same topic & KBY-NUMBER in ail Key-Nurabered Dlgests & Indexes 
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"dangers of the place, and did not the respondent thereby at least 
contribnte to the injury, and become liable for at least a portion 
of the damages caused by the destruction of the beat? 

As to the first inquiry : The évidence in this case clearly shows 
that the respondent, prior to 1890, had constructed and maintained 
a harbor at Creighton, in the Allegheny river, which has been con- 
tinuously used by it for its own craft and by the owners of other 
craft as a place for anchorage, and that the libelant, as the owner 
of the Florence Belle, had permission from the respondent on the 
14th day of December, 1909, to moor his boat in that harbor un- 
der the implied promise to pay for such harborage. The évidence 
also establishes the fact that the United States government has es- 
tablished at this harbor a harbor line, the surveys for which were 
made prior to the time of the accident, but the harbor line was not 
estabUshed tintil the latter part of 1910, almost a year after the acci- 
dent, and that the respondent deposited on the bank of the river ref- 
use in the form of cinders, and that the same was between high and 
low water mark prior to the establishment of the harbor line, but 
landward of the established harbor line, and that the said deposits 
caused a high artificial bank, which had a natural slope down to and 
into the water at pool full, the actual low-water mark of the river, 
and that such artificial bank was of such size and shape that a boat 
floating above it would, after the water receded, he stranded upon 
the cinder pile, without suDport at prow and stern, but only in the 
middie, and would thereiore be broken. Having, then, ascertained 
the condition of the place where the boat was moored, was that 
condition a proximate cause of the destruction of the boat? 

The évidence clearly establishes that, had the cinder pile not been 
there, the action of the ice and the rising river would hâve carried 
the boat landward, and that, when the water receded, the boat, being 
still held by the ice, would hâve settled down on the natural beach 
or shore, where it would hâve had support for its entire length, but 
that the présence of the cinder pile prevented the boat from being 
pushed shoreward over a comparatively level shore, and that the final 
settling or stranding of the boat was upon the cinder pile, which was 
of such size, slope, and shape as to give no support to the boat at its ex- 
tremities, but only in its middie part. We must therefore détermine 
whether the boat was eut down and destroyed by the ice and the loss 
so resulted, or whether the ice was only the means of moving the boat 
to a dangerous place over the bank, and the loss of the boat caused 
by its stranding upon the cinder pile. After a careful considération 
of the évidence, we are f orced to the conclusion that we cannot attrib- 
ute the destruction of the boat entirely to the action of the ice or to 
the stranding upon the cinder pile. 

We think thèse two concurrent causes equally contributed to the re- 
suit. We regard the rising of the river and the action of the ice as 
natural causes, which are to be expected by those navigating the rivers, 
and as the évidence in this case shows both thèse natural causes would 
not hâve resulted in the destruction of the boat, had not the cinder 
pile prevented the boat from being pushed landward while the river 
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was rising, and the action of the ice equally prevented the boat from 
floating back to the river with the receding vvater. The causes, there- 
fore, of the destruction of the boat, were the joint, concurrent, and 
equally contributing causes of the water, the ice, and the cinder pile, 
which cannot be separated from each other, and the exact force 
and efifect of each of thèse causes accurately measured. We regard 
the présence of the cinder pile, the expected rising of the river, and 
the expected action of the ice as together making the place of mooring 
a dangerous place. This disposes of the first inquiry, and brings tis 
to a considération cf the second. 

Was the Florence Belle moored in the harbor at a place designated 
by the respondent or its agents, or was the place selected by the own- 
er of the boat without instruction from or direction by the respondent? 
The évidence establishes that the owner of the boat found himself 
without safe harborage and exposed to danger by the freezing of the 
river on December 13, 1909, and that he obtained permission from the 
respondent to place bis boat in its harbor, and on the 14th of De- 
cember, 1909, brought bis boat himself with the help of the officers 
and crew to the respondent's harbor. The évidence clearly satisfies 
us that there were other and safer places in the harbor for the boat 
to remain during the winter : but the place where the boat was moor- 
ed was either selected by the owner or by the respondent's agents. 
The burden of proof that the boat was placed by direction of the 
respondent was upon the libelant, and after a careful considéra- 
tion of ail the évidence we are not satisfied that the libelant has 
carried this burden. While it was not alleged in the libel at ail 
that the respondent directed the libelant where to place his boat, 
the libelant undertook to establish that fact, and much testimony 
was submitted on both sides of the question ; but a thorough ex- 
amination of that évidence fails to establish that fact. We there- 
fore conclude that libelant selected the place where he himself moor- 
ed his boat and received no instruction or direction from respondent 
as to where to place it. This disposes of the second inquiry, and 
brings us to the third. 

Even though the libelant made the sélection of the place where 
the boat was moored, if the respondent had knowledge of the dan- 
gers of the place and they were unknown to libelant, its duty was 
to warn libelant of such dangers, and a failure to do so would make 
respondent responsible in damages. Much évidence was submitted 
by libelant to establish the dangers of the place, the want of knowl- 
edge by libelant of such dangers, the knowledge by respondent of the 
dangers, and its failure to warn libelant. The burden of proving 
ail thèse allégations was upon the libelant, and they were alleged 
in the libel as the acts of négligence on the part of respondent and 
to which libelant attributed the loss of his boat. The évidence es- 
tablishes that the employés and agents of respondent knew of the 
présence of the cinder pile ; knew that the rising of the river and 
the action of the ice would cause a vessel moored opposite the cinder 
pile to be pushed landward, so as to be above the slope of the cin- 
der pile; knevv that if the ice held the boat, and the water receded, 
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the boat would be broken; and, knowing thèse things, knew there- 
by that the place where the Florence Belle was anchored was a dan- 
gerous place at which to moor a boat during the winter season,, 
and thèse conditions and the probable danger were knovvn to the 
respondent and its employés and agents, who were présent when the 
Florence Belle was placed in the harbor. 

The évidence also establishes that the owner of the boat, H. P. 
Hiidson, who was on the boat when it was placed, had a thorough 
knowledge of the Allegheny river, knew of the gênerai conditions of 
the harbor, saw or could hâve seen by the use of his eyes that there 
was a cinder pile opposite to where he was placing his boat, knew 
that the cinder pile continued under the water, knew that the ac- 
tion of the ice and the rising of the river would carry his boat above 
the slope of the cinder pile, and that the receding water, if the boat 
was held by the ice, would leave the boat stranded on the cinder 
pile, and unsupported except in the middle part — in short, knew or 
ought to hâve known ail the dangers of the place at which he was 
mooring his boat, as well as the respondent. 

Thèse, then, being the facts established by the évidence, it only 
remains to apply the proper rule of law. We conclude, as mat- 
ters of law applicable to this case, fîrst, that while the duty to warn 
the libelant of the dangers of the place rested upon respondent, its 
failure to so warn the libelant cannot be charged against the re- 
spondent for the full amount of the loss, because the dangers of 
the place, as shown by the évidence, were equally as well known to 
the libelant as to the respondent; second, the libelant having been 
shown, under the évidence, to hâve had a knowledge of the dangers 
of the place, or the dangers being so apparent and obvions that he 
should hâve known them, he thereby assumed the risk of the place. 

It thus appearing from the foregoing discussion that the loss 
of the Florence Belle was occasioned by the joint, concurrent, con- 
tributing causes of the ice, water, and cinder pile, and that both 
libelant and respondent had knowledge that the place was dangerous 
because of thèse conditions, and were therefore ecjually guilty of . 
négligence, the libelant in taking a place he knew to be dangerous, 
and the respondent in maintaining a dangerous place in its harbor 
and permitting libelant to moor his vessel there, we are of opinion 
that the moiety rule should be applied. The authorities are abun- 
dant that this rule applies in admiralty. The Max Morris, 137 
U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 586, and cases there cited. There 
is no fixed rvxle as to an equal division of the damages ; the propor- 
tion of division being decided by the facts of each particular case. 
In this case it is impossible to fix or measure the proportion of loss 
resulting from the négligence of each, and therefore we are of opin- 
ion that the damages and costs should be equally divided. 

[2] What, then, are the damages proved? The burden of prov- 
ing thèse damiages was on the libelant. The boat was an entire loss. 
What was the value of the boat at the time of its loss, December 22, 
1909? Much évidence bas been sulimitted on both sides of this ques- 
tion. The libelant claims the value of the boat was $10,000. The re- 
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spondent, on the other hand, claims that the value was not more than 
S4,807. We are of opinion, under the conflicting évidence in this case, 
that the onlv safe rule to follow is that laid down in the J. E. Tru- 
deau, 54 Féd. 907, 4 C. C. A. 657. The libelant has testified that 
the Florence Belle was built in 1895, at a cost of $21,000. This 
évidence is not contradicted. Taking this, then, for the basis of 
the calculation, and allowing a 10 per cent, dépréciation per year, 
we would arrive at a value in December, 1909, of $4,807. We are 
therefore of opinion that the Florence Belle at the time of her de- 
struction was of the value of $4,807, and that libelant is entitled to 
recover one-half of that amount, or the sum of $2,403.50, with inter- 
est at the rate of 6 per cent, from December 22, 1909, to the présent 
time, and that the costs of the case should be divided. 

Having found ail the facts necessary to a décision of this case, 
we décline to answer the respective requests of libelant and respondent 
for facts and lavv. 

Let a decree be drawn in accordance with this opinion. 



PAYETTE-BOISE WATER USERS' ASS'N, Limited, v. COLE et al. 

(District Court, D. Idalio, S. D. July 21, 1919.) 

No. 640. 

1. WaTEKS and WATER COURSES <®=>222 — ClTARGE AGAINST LAND WITHIN BBC- 

LAMATION PRCIECT TO EE FINALLY DETEBMINED BEFORE CONSTRUCTION. 

rnder Réclamation Act Juue 17, 1902, § 4 (Comp. St. § 4703), provlding 
tliat tlie Seeretary of the Tnterior may let contracta for the construction 
of a Project and tliereupon shall give notice of the lands irrigable, the 
llmit of area per entry, and of the charges whicli shall be made per acre 
upon sueh entrles, which shall be determlned with a view of returning 
to the réclamation fund the estimated cost of construction, the cost is to 
be estimated and apportioned before construction, and in case of settle- 
ment under such conditions the price cannot be later Increased, though the 
publislied estimate Is insufflcient to cover the actual cost. 

2. WATERS and WATER COURSES <©=>222 ESTIMAÏB AND APPORTIONMENT OF COST 

or RECLAMATION PROJECT WAIVED, WHERE IT WAS AGBEED THAT SETTUaRS 
WOULD BEIMBUBSB GOVERNMENT FOR ACTUAL COST. 

Tlie requirement of Réclamation Act June 17, 1902, § 4 (Comp. St. § 
4703), tliat the cost of a pro,1ect shall be estimated and apportioned before 
construction, may be waived by settlers aiid the Seeretary of the Interior, 
and was waived where there was no formai compliance with such require- 
ment and ail parties understood that ultimately the settlers would relm- 
burse the government for Its actual and necessary outlay. 

3. WaTERS AND WATER COURSES tS='222 — SETTLERS ON RECLAMATION PROJECT 

CONSTBUCTED UNDEK MUTUAL UNDKRSTANDING THAT SETTLERS WOULD BE- 
IMBCRSE GOVERNMENT WBRE CIIARGEABLEi ONLY WITH ACTUAL COST. 

Where, instead of estlmating and apportioning the cost of a réclamation 
Project before construction, it was mutually understood that the settlers 
would reimburse the govc^rninent for the actual cost, they were ehargeable 
with the aetual cost only, and the Seeretary of the Interior was without 
discrétion in fixlng the ch.<irge. 

(g^jFor otlier cases see same topic & KEY-NUMBBR iu aU Key-Numbered Digests & Indexes 
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4. Wateks and water coiiuses ®=)222 — Cost of réclamation Project ciiakge- 

abi.e against settlers matter for judicial determination. 

Where a réel ai nation projec-t was constructed under a mutual under- 
standing that settlers would reluiburse the government for the actual cost, 
the actual cost of the project was a mal ter for judielal investigation and 
détermination. 

5. WateHS AND WATER COURSES <S=»222 DlBECTORS OF ASSOCIATION OF WATEK 

USERS OF RECLAMATION PROJECT AUTIIOBIZED TO RELEASE IRRIGATION DIS- 
TRICTS FROM OBLIGATION TO TARE WATEB. 

Where irrigation districts subseribwl for stock in an association of wa- 
ter users on a réclamation project entitling them to water, the board of 
directors and the Secretary of the Intci'ior hcld authorized to releasc the 
irrigation districts from thelr subscrlptious and obligations to take water. 

6. Wateks and wati;b courses <S=>222 — Members of water users' associa- 

tion OF RECLAMATION PROJECT BAREED BY LACHES ITiOM ATTACKIHG RELEASE 
BY DIRECTORS. 

Where an irrigation district subsciibing to stock in an association of 
water users on a réclamation project was released from its obligations by 
the association's board of directors, and though the other subscrlbers- 
learned tliereof witliln a rea-sonable time no action to set aside the release 
was brouglit for several years during which tlie district landowners ceased 
to exercise any rights as stockholders and were not recognijîed as sucli, 
and the district issued bonds by means of which it procured other water, 
and lands in the district were bought and sold and transfers thereof 
made, the members of tlie association were ehargeable with lâches pre- 
venting them from attacking the release in equity. 

7. Wateiîs and WATER COURSES ®=222 — Cost of réclamation Project iieli> 

TO EMBRACE CERTAIN DRAINAGE WORK. 

Where a réclamation project was constructed under a mutual under- 
standing that the actual cost should be charged against settlers, the cost 
of drainage work done for the beneflt of lands in the project, or to protcct 
other lands from conditions resulting from the construction and opération 
of the project, was ehargeable against the project latids. 

8. Waters and WATEB COURSES tS=5222 — Settlers on réclamation Project 

PAYING GREATER PRTCE TO CCVEB FAILUEB OP OTIIEIRS TO TAKE WATER EN- 
TITLED TO ABDITIONAL WATER. 

Where landowners wlthin a réclamation project oulside of an irrigation 
district are charged .$80 per acre, while tho.se wlthin the district are 
charged only $70, hecause of the possiliility that ail those outside the dis- 
trict will not take water, thoso paylug such liigher price are entitled to 
the addltional senice for whicli they pay, and, If seven-eighths of the 
acreage takes water, they are entitled to the water rights for the entire 
acreage. 

9. Wateks and water courses €=222 — IIequiring grant of rights of way 

AS condition FOE OBTAINING WATEB EKOM RECLAMATION PKOJECT HELD UN- 
LAWFUL. 

Settlers on lands wlthin a reclaniation project coukl not be required as 
a condition of obtaining water to make a tloating grant in pcrpetuity, not 
only to the government but to its successors in control of the i>roJect, of 
rights of way for the construction, maintenance, and opération of ditches, 
canals, flumes, etc., even though the patents for the lands were issued 
prier to Act August 30, 1890, requlring patents to reserve a right of way 
for the ditches or canals constructed by the United States. 

10. Waters and water courses iS=^222 — Application fob water undeb réc- 
lamation PROJECT TOO INDEFINITE. 

An application for water for land in a réclamation project, providing 
tliat the raeasure of the water right was that quantlty of water which 
should be benefleially used for irrigation, not exceeding tlie share propor- 

Ê=:3For other cases see same topic & KEY-NUMBBU in ail Key-Numberea Digests & Indexes 
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tlonate to irri^'able aereage of thc water avnilablo as determlned by the 
Project manajror or other proiier oftieer during the irrigation season for the 
irrigation of lands under the land unit, did not autliorize tlie project 
manaficer or otlier officer to décide whetlier a landowner needed water, 
bvit only to détermine tho aniount of water actually available, but was too 
indefinlte, and landowners could not be required to exécute it as a condi- 
tion of obtaining water. 

11. Waters A^,'D WATER C0URSE.9 ©=3222 — Secretaiiy of Inteeior not vesïed 

WITII UNEIJIITED POWER TO DETERMINE CONDITIONS OP PURCIIASE OF WATEK 
EROM BECLAMATION PROJECT. 

Whatever may be tlie extont of the discrétion of the Secretary of the 
Interior in the case of a reclainatioii project, where the charge for water 
and conditions of purcliase are announced in advance of construction as 
rePiUlred by statute, hs could not exercise unlimited power to détermine 
tlie conditions on whicli water would be supiilied, wliere the project was 
constructed under tha nnitual unrterstanding tliat lan<lowners miglit ])ro- 
cure water by paying tlieir rataiile proportion of the cost of construction 
and submitting to other equal and reasonable conditions. 

12. Waters and water courses i®=>222 — Rigiits ce landowners on récla- 
mation PROJECT STATED. 

Where a réclamation project was constructed witli the mutual under- 
standing that settlers would reimburse tlie governnient for the actual out- 
lay, and contraets had been made to suiijily irrigation districts and others 
with water, settlers were entitled to some authoritative description of the 
property to which thelr rights related, and a définition of the extent of 
their interest in the project, before they could be required to pay aud to 
hâve from an authoritative source and of record a déclaration of the cost 
of the project and of the portion of which it was inteuded they should 
become the bénéficiai owners, and eoi'.ld be required to pay the cost only 
of such portion of the works, or such interest therein as was set apart 
for the use of thelr lands. 

In Equity. Suit by the Payette-Boise Water Users' Association, 
lyimited, against D. W. Cole and others. Entry of decree deferred. 

J. B. EIdridge, of Boise, Idaho, and H. A. Griffiths, of Caldwell, 
Idaho, for plaintiff. 

J. h. McClear, of Boise, Idaho, Will R. King, of Washington, D. C, 
and B. E. Stoutemyer, of Boise, Idaho, for défendants Cole, Fisher, 
and Weinkauf . 

Thompson & Bicknell, of Caldwell, Idaho, for Riverside Irr. Dist. 
and Pioneer Irr. Dist. 

Hugh H. McElroy, of Boise, Idaho, for Nampa & Meridian Irr. Dist. 

DIETRICH, District Judge. The suit relates to the Payette-Boise 
réclamation project, near Boise, Idaho, an enterprise undertaken by 
the government about 1906, under the provisions of the Réclamation 
Act and amendments thereto (32 Stat. 388, 33 Stat. 706, 33 Stat. 1032, 
34 Stat. 116, 34 Stat. 519, 36 Stat. 592, 36 Stat. 835, 36 Stat. 902, 36 
Stat. 917, 36 Stat. 925, 37 Stat. 265, 38 Stat. 686 [Comp. St. § 4700 
et seq.]). The individual défendants are the manager and other local 
ofScers of the project, and the corporations are irrigation districts 
organized under the state laws. The plaintifï is a corporation or- 
ganized by the settlers upon the project, at the request of the Récla- 
mation Service, with gênerai authority to represent and act for the 

<S=For other cases see same topic & KBY-NUMBBR in ail Key-Numberea Digests & Indexes 
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settlers or water users. In respect to parties and in certain other par- 
ticulars, the case is closely analogous to Magruder v. Belle Fourche, 
etc., 219 Fed. 79, 135 C. C. A. 524, to which resort may be had for 
a more detailed explanation especially of the organization and func- 
tions of the plaintiff company. The provisions of law most directly 
involved are found in section 4 of the original Réclamation Act (June 
17, 1902 [Comp. St. § 4703]), which is as follows: 

"That upon the deteruiinatioii by the Secretary of the Interior that any ir- 
rigatioji project is practlcablc, lie may cause to be let coiitracts for the con- 
struction of the same, in siicli portions or sections as it may be practicable to 
construct and complète as parts of the whole projcct, providing the necessary 
funds for such ijortions or sections are available in the réclamation fund, and 
thereupon he shall gi\'e public notice of the lands irrigable under such project, 
and limit of area per entry, wliich limit shall represent the acreage which, in 
the opinion of the Secretary, may be reasonably required for the support of a 
family upon the lands in question ; also of the charges which shall be made 
per acre upon the said entrîes, and upon lands in private ownership which 
may be irrigated by tho waters of tlie said irrigation project, and the number 
of annual installments, not cxceeding ten, in which such charges shall be paid 
and the time when such payments shall commence. The said charges shall be 
determined with a view of returning to the réclamation fund tlie estimated 
oost of construction of the project, and shall be ai)portioned equitably." 

The precipitating cause of the présent litigation is doubtless a 
notice published by the Secretary of the Interior on July 3, 1917, pur- 
porting to be the notice authorized by this section that the settlers 
would he required to pay, as the cost of their water rights, at the rate 
of $80 per acre. Many of the plaintiff's stockholders or members 
had been irrigating their farms from the partially completed System 
for several years, and, it appearing that water would be furnished for 
the season of 1918 only to those who executed applications by which 
they consented to pay such price and agreed to certain other condi- 
tions therein expressed, plaintiff, acting upon behalf of the water users, 
filed its bill to restrain the ofificers from enforcing the requirement. 
Certain temporary injunctive relief was granted, but that is no longer 
of importance for the cause is now submitted upon the merits. 

Questions of jurisdiction and of the capactty of the plaintiff to 
maintain the action bave heretofore been ruled adversely to the de- 
fendants, and I am not disposed again to consider them. Identical 
issues were raised in the Belle Fourche Case, and with the conclusions 
there reached and heretofore stated I am content. 

The principal question bolh of law and of fact relates to the just- 
ness of the charge for water rights. In considering it we must, of 
course, recognize the rule that, in so far as the action of the Secretary 
in establishing the price involves the exercise of a discrétion conferred 
upon him by law, it is not suhject to review in the courts. 

The first and most sweeping contention of the plaintiff is that upon 
July 2, 1917, the Secretary was wholly without power to establish 
rates, for the reason that the time had passed for taking such action, 
and further that the authority conferred by law, especially by section 
4, above quoted, had been once exercised and was functus ofïicio. It 
urges that under this section the cost is to be estimated and public 
notice of the apportionment thereof given before the construction 
263 F.— 47 
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of the Works and settlement upon the land, and not after, and that 
it is the "estimated" rather than the "actual" cost which is to be re- 
turned to the réclamation fund. 

The Project was first set on foot in 1904 and 1905, and construction 
work was carried on more or less continuously from 1906 up to 1917. 
The original plans were altered from time to time and certain units 
were added and others abandoned. In 1917 the system as finally de- 
cided upon was substantially complète. Many settlers went upon the 
public lands included in the project as early as 1905 and 1906, made 
improvements thereon, and procured title thereto under the provi- 
sions of the act. A fuU supply of water for some of the lands and a 
partial supply for others has been furnished from the System, though 
incomplète, for a number of years. One of the claims of the plain- 
tif! is that in the earlier years, especially in 1904, 1905, and 1906, 
représentations were made by officers of the govemment to owners of 
land within the contemplated project, and to prospective settlers upon 
the public lands embraced therein, that the cost would not exceed 
$25 or $30 per acre, and that thèse représentations, considered to- 
gether with the proceedings before and taken by the Secretary in let- 
ting the first contract, constitute the "estimate" and "public notice" 
authorized by the statute. The évidence upon this issue took a wide 
range, and I do not attempt to set forth a detailed analysis; in the 
main ultimate conclusions must suffice. 

[1] But first as to the law: Generally speaking, it is thought that 
plaintiff's construction of section 4 of the act is correct. The primary 
purpose of the law, of course, is to secure the settlement and récla- 
mation of arid public lands. In its administration the first step is an 
investigation for the purpose of determining the feasibility of a pro- 
posed project. Such investigation necessarily involves some consid- 
ération of the probable cost, but apparently Congress was not content 
to hâve the Secretary base his estimate upon the opinion of engineers 
alone; he is first to let contracts for construction, and then he is to 
estimate the probable cost, and equitably apportion it to the lands to 
be reclaimed. Of this estimate and apportionment he is to give public 
notice, and thereupon prospective settlers may détermine for them- 
selves whether they will or will not settle upon the lands, and thus 
hind themselves to pay the published price for water. In case of 
settlement under such conditions, it is incompétent for the Secretary 
to increase the price at a later date, even if it turns out that the pub- 
lished estimate is insufficient to cover the actual cost. 

[2] Admittedly, there was no formai compliance with this provi- 
sion of the law in the présent case, but it is the plaintiff's contention 
that certain acts and statements done and made by the Secretary of the 
Interior and représentatives of the Réclamation Service are to be 
deemed to constitute a substantial, though informai, compliance ; and 
further, as an alternative position, that, it having been the duty of the 
Secretary to make and publish his estimate before commencing con- 
struction, he must now make the estimate as of such time, basing it 
upon information then available, and accordingly that the highest pos- 
sible price which in reason he could establish would be $30 per acre. 
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Neither vîew is thought to be tenable. The évidence wholly fails to 
establish the claim that the statements and acts of the government 
officiais were intended or understood to be final or binding upon the 
government. By an overwhelming prépondérance of the circumstan- 
tial as well as the direct évidence, I am convinced that it was gener- 
ally understood that the settlers would be required to pay the actual 
cost, whatever that might turn ont to be. Without doubt in the be- 
ginning the belief prevailed that the cost would not exceed $30, and 
many, it may be assumed, relied without question upon the tentative 
estimâtes which were widely published in cultivating sentiment favor- 
able to the undertaking. Neither hâve I any doubt that to many, if 
not most, of the settlers, the announcement by the Secretary in 1917 
of $80 per acre came as a great surprise. But we are concerned, not 
with the hopes and disappointments of the parties, but with their 
mutual understandings, and it is impossible to explain the conduct of 
the plaintiff's officers and of the représentatives of the Réclamation 
Service, except upon the theory that ail parties understood that ulti- 
raately the settlers would reimburse the government for its actual and 
necessary outlay. 

The Arrowrock dam was not thought of until long after the project 
was undertaken, and, of course, its cost in no wise entered into the 
computation upon which the earlier estimâtes were based. It is in- 
conceivable that the construction of this new feature, which was to 
add so much to the efficiency of the service, would hâve been urged 
by the farmers or undertaken by the Réclamation Service at an es- 
timated cost approximately equal to that of the rest of the System, but 
for the assumption that those for whose benefit the work was to be 
done would make reimbursement for the outlay. Both expressly and 
by implication the written agreement of February 13, 1906, hetween 
the plaintiff and the Secretary of the Interior, strongly militâtes against 
the plaintifif's contention. In short, from ail the évidence I find that 
the understanding, in substance, was that the provision of the act re- 
quiring the estimate to be made before commencing construction work 
and before settlement would be waived, and that the settlers would 
pay the actual cost when and after that should be determined, instead 
of the estimated cost to be determined by the Secretary in advance. 
And no reasons are apparent why we should décline to give eflfect to 
such an understanding. True, the Secretary acts in a représentative 
capacity, and his duties are prescribed by statute. So both parties 
are bound by the law — but only by the mandatory or substantive pro- 
visions thereof. Procédural directions intended for his benefit, the 
settler may waive, and in such waiver the Secretary may acquiesce, so 
long as the interests of the government are not prejudiced. 

As already indicated, the basic principle of the law is that the settler 
shall pay the cost of what he gets, and, reciprocally, shall get that for 
which he pays. Under the prescribed procédure, this idéal is not Hkely 
to be perfectly realized, especially in respect to any given project con- 
sidered by itself. The actual cost will rarely, if ever, precisely cor- 
respond to the estimate ; an approximation is ail that can be expected. 
Hence, in agreeing to dispense with a preliminary estimate and to 
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await the disclosure of and abide by the actual cost, the parties, while 
deviating from the law in a matter of procédure, were taking a course 
by which they would more perfectly work out its purpose. They will 
therefore be held to the agreement express and implied, relying upon 
which the government upon the one hand built the System, and the 
settlers upon the other entered, reclaimed, and improved their lands. 

[3,4] The settlers must pay the actual cost; but only the actual 
cost. Emphasis is appropriately laid upon this proposition, for the 
reason that while not openly repudiating the written contract or con- 
troverting facts implying such an understanding as it évidences, and 
while for certain purposes invoking both the written contract and the 
implied understanding, hoth parties hâve consciously or unconsciously 
at times assumed that their rights are in the main such as they would 
hâve been had there been no agreement and had the statutory procéd- 
ure been strictly followed. Obviously, if, as we hâve found, both 
parties acted upon the understanding that the obligation of the settlers 
would be to reimburse the government for its actual outlay, the Secre- 
tary is now without discrétion touching that matter. Granted that 
though the settlers were to pay the cost, it was for him, and for him 
alone, in the absence of an agreement to the contrary, to détermine 
from time to time what work should be done and in what manner and 
at what cost, and that the settlers cannot now be heard to question the 
wisdom of expenditures actually made in good faith, still they are en- 
titled to know what thèse actual expenditures were, and to be charged 
with nothing else. Had the Secretary seen fit to foUow the statutory 
course, his preliminary estimate would not hâve been subiject to pri- 
vate inquiry, for no private interest would hâve been involved. In 
such a case the prospectiye water user, knowing beforehand what he 
must pay for a water right, could either take it or let it alone. But 
as we hâve seen, the conditions hère are radically différent. People 
entered lands and spent their money in reclaiming and improving them, 
in reliance upon the understanding that they would get their water 
rights at actual cost, not at such price as the Secretary might estimate, 
or, in the exercise of a wide discrétion, might establish as being rea- 
sonable. It is no longer a question of what one party or the other 
may estimate the cost to be ; subject to certain qualifications which will 
be considered later on, the time for estimâtes is past, for when the 
suit was commenced the project was an accomplished fact, and a de- 
tailed statement of the précise cost thereof should hâve been readily 
available to ail concerned. The exact intent of the law, as well as 
the agreement between the parties, can now be carried out, by resort- 
ing to the figures of actual, rather than estimated, cost. 

No ground for the contrary view is to be found in the contract of 
February 13, 1906. By the first clause of paragraph 5 (the language 
chiefly relied upon by défendants), the plaintiff "guarantees the pay- 
ments for that part of the cost of the irrigation works which shall be 
apportioned by the Secretary of the Interior to its shareholders." It 
is that part of the "cost," not of an "estimate," which the Secretary 
may apportion. If any light were needed to make the meaning plain, 
it could be had by referring to the preceding paragraph, which pro- 
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vides that the charge for water rights "shall be divided into not less 
than ten equal payments, * * * and that the cost of said pro- 
posed irrigation worlcs shall be apportioned equally par acre among 
those acquiring such rights." In short, there is nothing in this agree- 
ment suggestive of estimated cost, or of anything other than cost — - 
actual cost. Within the legitimate scope of the agreement, both parties 
are upon the same footing, and their rights and obligations as defined 
by the contract are to be measured by the principles and rules which 
apply to parties contracting together in a similar manner touching sub- 
jects of more common cognizance. Under their agreement, the power 
to déclare the actual cost of the project was committed to neither party, 
and, in the case of a controversy, the question, like other questions of 
fact affecting the relative property rights of contending parties, is for 
judicial investigation and détermination. Moreover, aside froni the 
contractual relation of the parties, the contention so strenuously press- 
ed by the défendants, that the action of the Secretary is wholly exempt 
from judicial review, would seem to be inconsistent with the conces- 
sion they make that, where administrative acts affect private rights, 
they are subject to revision in the courts in cases of fraud or an er- 
roneous application of the law. For if, as is further urged, the officer 
cannot be interrogated and there can be no inquiry into the reasons 
for the officiai act, or discovery of the facts upon which it was based, 
how could the courts exercise their conceded power to correct errors of 
law and to give relief in cases of fraud? For exaraple, the plaintiff 
asserts that in the aggregate cost taken as the basis for Computing the 
acreage charge, the Secretary included gênerai administration expenses. 
In Swigart v. Baker, 229 U. S. 127, 33 Sup. Ct. 645, 57 L. Ed. 1143, 
there is an expression apparently to the effect that such expenses can- 
not properly be included in the construction cost, so that, in the most 
favorable view to the défendants, the légal status of such an expense is 
in doubt. But if, as is hère the case, the project records and books of 
account may be kept in such a manner as not to disclose what is and 
what is not a construction expenditure, and if the Secretary may fix 
the acreage charge without announcing or making a record of what is 
deemed to be construction cost, either by items or in the aggregate, 
and if he cannot be required to disclose what factors he considered, 
the courts would be powerless to exercise the jurisdiction which it is 
admitted they possess. When the record hère is understood, it will 
appear to be little to the point to cite cases, involving questions grow- 
jng out of the administration of the public lands, where the familiar 
rule is recognized that the courts will accept as conclusive the findings 
of fact by the land department upon conflicting testimony. Even in 
such cases the courts unhestitatingly exercise the right to review the 
record for the purpose of determining whether there is any évidence 
to support the findings and whether in décisions based thereon there 
was a misapplication of the law, and it is the power hère to make such 
inquiry that the défendants question. It will be time enough to dé- 
cide whether the Secretary's findings of fact are subject to review 
when he makes such findings and we know what they are. 

[5] Before taking up the cost of the project and the apportionment 
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thereof to the plaintiff's stockholders and other water users, as pro- 
vided in the public notice of July 2, 1917, it is expédient that consid- 
ération be given to certain transactions which, though in a measure re- 
lied upon by plaintiff as independent grounds for relief, indirectly af- 
fect the main inquiry. Three of the défendants, Riverside Irrigation 
District, Pioneer Irrigation District, and the Nampa and Meridian Ir- 
rigation District, are public corporations organized under the laws of 
Idaho, for the purpose of providing irrigation facilities for the owners 
of lands within their territorial limits. Within the boundaries of each 
district, when the project was set on foot, there were both irrigated 
and unirrigated lands. The water rights for the irrigated lands were 
inadéquate during at least a part of the irrigation season, and the own- 
ers thereof joined in encouraging and promoting the project, with the 
expectation that through it they would be able to procure the desired 
supplemental supply of water. Accordingly, a plan was agreed upon 
by which they were to he put upon the same footing with other settlers 
and were to pay the same price for water rights, subject to a crédit, 
however, of the appraised or agreed value of the rights of which they 
were already possessed. With that understanding, many of them bound 
themselves to purchase water rights by becoming subscribers for stock 
in the plaintiff company. Just why originally the districts as districts 
were brought into the transaction is not very clear ; it is sufficient to 
say that in 1906 each of the districts, the Pioneer on April 3d, the 
Riverside on July 16th, and the Nampa and Meridian on October 12th, 
entered into written contracts with the plaintifï, by which it was agreed 
that the landowners subscribing for the plaintiff's stock should he cred- 
ited at the rate of $14 per acre upon the project charge for water 
rights, whatever that might turn ou't to be. 

And so the matter stood for several years, the landowners resting 
under their obligations as subscribers for the plaintiff's stock to pur- 
chase water rights upon the terms stated. But when, as construction 
work progressed, it became evidgni that rights would cost greatly in 
excess of what was at first anticipated, and when, as may be f airly in- 
ferred, thèse landowners became convinced that their requirements 
were less than was originally thought, they sought to withdraw from 
their obligations. In the case of the Riverside District there. was the 
additional considération that in 1910 it was very uncertain when, if 
ever, the project would furnish the water required, and another way 
had opened up by which the district could supply its needs. Accord- 
ingly, a pétition was presented to the Secretary of the Interior by the 
landowners praying that they be relieved from their obligations to take 
water, and upon January 10, 1910, the plaintiff's board of directors 
passed a resolution (ratified and confirmed on February 8th, to cure 
certain defects), approving the pétition and recommending that it be 
gi^anted, and in due course favorable action was taken by the Secretary. 

The plaintiff now contends that its board was without the power to 
grant such a release, and that therefore the action taken was void, and 
such landowners are still bound and should hâve apportioned to them 
their share of the cost of the project. To what extent the other sub- 
scribers who are still members of the plaintiff company suffered by 
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reason of the transaction is not clear. It is not contended that there is 
project water or canal capacity for which there is no demand. The 
only theory, therefore, upon which it could be held that they are in- 
jured, is that under the original arrangement the landowners in the dis- 
trict were in fact to pay more proportionately than the other settlers, 
and that the remaining suhscribers hâve lost the advantage of a good 
bargain. Furthermore, neither the Secretary of the Interior nor the 
individual landowners whose interests the decree sought by the plain- 
tiffs would affect, if real relief is to be granted, are parties, and their 
présence is apparently indispensable. But be that as it may, I am in- 
clined to the view that upon the merits the plaintifï's contention should 
not be sustained. In the m.ain it is predica.ted upon the doctrine ot 
ultra vires as applied to attempts by corporation boards to release 
stockholders of subscribers for stock in ordinary corporations. The 
plaintifï is a corporation in a class quite by itself. Nominally the 
landowners became stockholders, and their contracts are stock sub- 
scriptions; but in reality the sole purpose of the whole scheme was, 
through an organization like the plaintiff, to provide a centralized repré- 
sentative with authority to act for the settlers. The real relation is 
between the settlers and the government, and the subscriptions for 
stock were in reality only agreements to purchase water rights. The 
releases, therefore, of certain landowners from their subscription con- 
tracts, were in effect releases from their obligations tO' purchase water. 
The plans for the project grew as the work progressed, and it was 
necessary that changes be made from time to time. New conditions 
arose which originally were not anticipated by any one, and much had 
to be left to the discrétion of the Réclamation Service, especially in 
matters of détail. The original plans provided that water for the River- 
side lands was to be furnished from the Fayette river; but when this 
resolution was passed nothing had been done in constructing this unit, 
and in fact nothing ever bas been done. Without a much larger réser- 
voir capacity than was thought feasible in 1910, the supply in Boise 
river was insufficient. But if the Riverside landowners could be held 
to their contracts, it f ollows that reciprocally they had the right to de- 
mand water. In view of ail of thèse considérations, it is thought that 
it was within the discrétion of the Secretary of the Interior and the 
plaintiff's board to take the action complained of. There is no charge 
of fraud, and, as the facts were then understood, it cannot be said that 
the change of plan involved was improvident or was prejudicial to the 
interests of the other subscribers. With much rejison it could hâve 
been argued that it was better for other subscribers to exclude the 
Riverside lands, and thus escape the obligation of developing the requi- 
site water supply therefor, which apparently would be highly expen- 
sive. 

[G] But were the contrary view to be taken, it must be held, I think, 
that the plaintifï and its other subscribers are chargeable with lâches 
barring them from équitable relief. The other subscribers generally 
must hâve learned of the transaction within a reasonable time after it 
occurred. The Riverside landowners at once ceased to exercise any 
rights as stockholders or subscribers in the plaintifï company, and the 
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Company ceased to recognize them as such. The Riverside District is- 
sued bonds, and by means of the proceeds thereof procured other water. 
Lands in the district hâve been bought and sold and transfers thereof 
hâve been made, and yet during ail of the years from 1910 down to 
about the time this suit was commenced the validity of the release com- 
plained of was apparently never questioned, and no action was ever 
brought to set it aside. Manifestly, it would be impossible to restore 
the several parties and the property to the status existing in 1910, when 
the release was given. I hâve not overlooked the fact that in the 
eariier years the Riverside was a canal company only, and not a dis- 
trict; but in the view I hâve taken it is unnecessary to discuss the 
point. 

The équitable considérations supporting similar releases of land- 
owners in the Pioneer and the Nampa and Meridian districts, it must 
be conceded, are not so strong. Thèse districts embrace lands easily 
within the range of the constructed unit of the project System, and the 
releases were executed at a time when water was known to be available. 
The circumstances are thèse : As time went on, ground water from 
deep percolation on irrigated lands of the vallcy, including those upon 
the project and within the districts, became a serions menace, making 
it necessary to provide extensive drainage facilities. For such purpose 
co-operation between the several organizations was highly désirable, 
and accordingly, after considérable negotiation, contracts were entered 
into by the government with the two districts severally, the plaintifï 
joining therein. The Pioneer contract was executed February 27, 1913, 
and upon June 15, 1915, was modified by a supplemental agreement. 
The Nampa and Meridian contract bears date June 1, 1915. Both con- 
tracts cover the subjects of drainage and a supplemental supply of 
water for the irrigated lands of the districts. In each there is a pro- 
vision for the construction by the government of a drainage system to 
serve both project and district lands, with an apportionment of a part 
of the cost thereof to the district, and an agreement by which the gov- 
ernment is to sell and the district is toi buy at a stipulated price a 
certain portion of the storage water held in the Arrowrock réservoir ; 
delivery thereof to be made in the river at the dam. By appropriate 
resolution, the plaintiff's board authorized its officers to join, and they 
did join, in the exécution, more particularly for the purpose of assent- 
ing to the provision thereof rescinding the 1906 agreements establishing 
the value of the old water rights at $14 per acre, and releasing sub- 
scribing landowners in the districts from their contracts individually 
to purchase project rights. 

It will be observed that, in so far as it is a question only of the power 
of the plaintiff's board to assent to the release of the subscribing land- 
holders from the obligations of their contracts, the two transactions 
are not essentially différent from that in the case of the Riverside dis- 
trict. In point of wisdom or business prudence, it is to be conceded 
the action taken does not so readily commend itself ; but still it was 
within the scope of the board's authority, and it is not for us to weigh 
the considérations for and against, for the purpose of determining 
whether it was provident or improvident. In brief , therefore, upon this 
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branch of the case, it is concluded that the subscribers so released in 
thèse irrigation districts are not chargeable with a ratabie proportion 
of the cost of the project, 

[7] Conveniently in this connection disposition may be made of one 
branch of the contention in regard to construction charges for drain- 
age. The cost of work donc for the benefit of the project lands, or for 
the purpose of protecting other lands from conditions resuUing îrom 
the construction and opération of the project system, is plainly charge- 
able against project lands. As to whether such cost was reasonable, 
or whether in a case where there was co-operation between the Service 
and a district, in the construction of a joint drain, for the benefit of 
both parties, there was an équitable apportionment of the construction 
cost, we do not inquire. There is no charge of fraud or bad faith, and 
by its contract of 1906 with the Secretary the plaintifï impliedly in- 
trusted such matters to his judgment and discrétion. The question 
whether, in fixing the charge per acre for water rights, the Secretary 
included any item for drainage not incident to the project, is deferred 
for later considération. 

Returning now to the principal inquiry : If, as we hâve found, the 
understanding was that the settlers were to pay the actual construction 
cost, and if, as was expressly stipulated in the contract of February 
13, 1906, the cost is to "be apportioned equally per acre," obviously 
two prime factors enter into the computation of the just charge to be 
made for water rights, the total cost of the project and the number of 
acres to be irrigated. But chiefly because of the défendants' assump- 
tion that the charge per acre is a matter exclusively within the discré- 
tion of the Secretary and that any action he may take is beyond the 
range of judicial inquiry, thèse factors are left in great obscurity. 
The officiai records are inadéquate, and the Secretary, apparently the 
only officer qualified to testify, while submitting to interrogation, failed 
to give the requisite additional information. No record of any char- 
acter appears to hâve l>een made of the Secretary's findings if any 
he made, upon which presumably his public notice was based, and for 
some unexplained reason the public notice, while containing a décla- 
ration of the cost of the Arrowrock dam, is silent touching the cost of 
any other feature or of the project as a whole. True, the books in 
the office at Boise and at Washington disclose the expenditures which 
hâve been made by the Réclamation Service in this part of the state, 
but there is no segregated construction account covering fuUy and 
exclusively expenditures upon the project. Consequently, upon resort 
to thèse records, items are found which clearly relate to the project, 
and others which are quite as clearly not chargeable against it, and 
still others of doubtful status. In short, we are advised by no rec- 
ord of any kind what the Secretary assumed to be the cost of the 
project, or what capital items of expenditure as shown by the books 
he deemed to be chargeable, and what items, if any, he rejected. True, 
counsel for the défendants, apparently appreciating the strain in this 
branch of the case, ofïered the testimony of officers and employés of 
the Réclamation Service touching the actual cost, exclusive of items 
of expenditure conceded not to be chargeable against the project, and 
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also offered certain documents and reports which it is claimed were 
accessible to the Secretary hefore and when tlie public notice was pre- 
pared. But upon the other hand, with forceful argument, they object- 
ed to the plaintifif's efforts to discover whât the Secretary did and 
what he found to be the cost, and what items of expenditures he held 
to be chargeable. 

The record touching the acreage to be served is likewise indefinite 
and inconclusive. The public notice dcscribes the lands as being in 
certain townships, and refers for a more spécifie description to what 
are designated as farm unit plats on file in the local land offices at 
Boise, Idaho, and Vale, Or. Thèse plats, it appears, cover an aggre- 
gate of approximately 143,000 acres, 43,000 in the Nampa and Merid- 
ian Irrigation District, and 100,000 upon the outside. (There is a dis- 
crepancy in the record touching thèse figures, but the précise amounts 
are immaterial.) To this extent the facts would seem to be sufficient- 
ly disclosed by a record both permanent and accessible; but, while 
it is thus shown that the system is to be available for the irrigation of 
thèse lands, there bas been no déclaration, and there is no assurance, 
as to the extent of its availability for such purpose. Not to its full ex- 
tent, the évidence conclusively shows, for the Réclamation Service bas 
already contracted or proposes to contract to deliver to the Pioneer and 
other irrigation districts, for stipulated priées, varions amounts of 
water stored in the Arrowrock réservoir, aggregating approximately 
one-ninth of its total capacity, and to stockholders of the New York 
Canal additional storage and canal capacity of the estimated value of 
$430,000, and there are suggestions in the évidence of plans for the 
further extension of the system to irrigate other large tracts of land 
not included in the 143,000 acres ; but to what extent it is intended 
to burden the existing storage and distributing units for this purpose 
is not made clear. If then the settlers upon the 143,000 acres pay at the 
rate of $80 per acre, or an aggregate of approximately eleven and a 
half million dollars, what will they get ? 

The act plainly contemplâtes that, when the settlers reimburse the 
government for its construction outlay, they will be the bénéficiai 
owners of that for which they hâve paid, but with nothing of record 
to disclose for what they hâve paid, upon what can they base a claim 
to the ownership of any spécifie part of or interest in the system, or 
how could they protect themselves in the event of a threatened diver- 
sion to other uses of water which they need for the irrigation of their 
lands? Even in the case of the Arrowrock réservoir, the cost of which 
has been formally declared to be $4,750,000, they would be at a loss to 
establish their proportionate interest, for they would be wholly unable 
to prove what part of the $80 per acre is by the Réclamation Service 
deemed to be applicable to the cost thereof ; and as to the other units 
their difficulties would be still greater, for there has been no an- 
nouncement of their cost. Nor are the settlers assured of any specified 
service. A landowner's rights in an irrigation system are generally 
measured in one of two différent ways. He either has an undivided 
interest, with the right to receive a ratable proportion of the water 
available, whatever that may be, or he is entitled to receive a specified 
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amount of water in acre or second feet. As we hâve seen, there is no 
record hère iipon which a settler who pays $6,400 for 80 acres of 
land can predicate a claim that he has any proportionate interest in 
either the réservoir or the distributing capacity of the System. Has he 
a guaranty of any spécifie amount of water service? The law fur- 
nishes none. It provides that the right to the use of water acquired 
under the act "shall be appartenant to the land irrigated, and bénéficiai 
use shall be the basis, the measure, and the limit of the right." Comp. 
St. § 4707. But this is a déclaration only of the familiar principle 
that a water right is dépendent upon bénéficiai use, and that such use 
is the maximum measure of the right. We are hère concerned with 
the minimum of the settler's enforceable demand, not his maximum 
right. Is there any limit below which delivery cannot be reduced with- 
out violating his right ? What is his right? 

It must be borne in mind that in its activities the Réclamation Service 
is not limited to projects which will furnish an adéquate supply of 
water for full irrigation ; a partial supply may be put to bénéficiai use 
and may be highly désirable, and whether a project will be undertaken 
which will furnish only a partial supply is a matter for administrative 
discrétion. It follows that there is no représentation or agreement to 
be implied from the mère fact that a project is undertaken that the set- 
tler thereon who pays the established acreage charge will hâve a full 
or adéquate water right. Hère the contract of February 13, 1906, pro- 
vides for no spécifie amount. Paragraph 3 is to the effect that the 
"aggregate amount" of water rights sold "shall not exceed the num- 
ber of acres of land capable of irrigation," by means of the water sup- 
ply available, and that the Secretary "shall détermine the numher of 
acres so capable," "his détermination to bè made upon due and expert 
considérations of ail available data, and to be based upon and measured 
and limited by the bénéficiai use of water." But whether we construe 
this obscure passage as a guaranty of a full and suificient right for ail 
land to be irrigated, with authority in the Secretary to détermine the 
duty of water, in the manner provided, or as providing that only such 
acreage shall be included as is capable of, and will be benefited by, irri- 
gation, it is without any important bearing at the présent juncture, for 
it is not contended, as I understand, that the Secretary has exercised 
such autliority — whatever it may be — at least, not in such a manner as 
to conclude the government and give reliable and permanent assurance 
to the settlers. Obviously, if a high duty is given to the available 
water supply, a greater acreage will be served, and the acreage charge 
will necessarily be less than in the case lower duty is established. Nor 
does the public notice of July 3, 1917, contain any guaranty, except 
in the case of the stockholders of the New York Canal, who appar- 
ently are assured of a certain measure of service. 

Tuming to the application which under the notice the settler is re- 
quired to make, and which, when accepted, may be deemed to he a 
contract conclusive of ail matters which it covers, we find a provision 
to the efïect that the measure of the water right purchased shall be 
"that quantity of water which shall be beneficially used for the irri- 
gation" of the lands, "but in no case exceeding the share, proportionate 
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to irrigable acreage, of the water supply actually available as déter- 
minée! by the project manager or other proper officer of the United 
States, or of its sutcessors, in the control of the project, during the 
irrigation season, for the irrigation of lands under said unit." Hère, 
plainly, the maximum of the right is carefully guarded by two limi- 
tations ; one being the extent of bénéficiai use, of which, of course, 
there can be no complaint, and the other the amount of water actually 
available for the unit. But there is no suggestion of a minimum lim- 
itation. If, therefore, enough is realized from the acreage charge of 
the 143,000 acre? fully to reimburse the government for its entire out- 
lay, and if the full capacity of both the réservoirs and the distributing 
System is required for the proper irrigation of this acreage, still upon 
what theoi-y of légal right could the settler object if half the capacity 
were devoted to supplying privately owned lands in the districts and 
other units still to be developed? As the record stands, if he signs 
the application he will hâve contracted for no spécifie interest in the 
System or any unit thereof, and no spécifie or minimum water service. 
His only right will be to demand a "share, proportionate to the irrigable 
acreage, of the water supply actually available * * * for the irri- 
gation of lands under" the unit embracing his land, and what water 
is available for that unit, and what water shall be devoted to other 
lands or units, is for the discrétion of the project manager and other 
officers. Clearly there is no assurance that the settler will get that 
for which he pays. 

It would seem that, even where the course prescrihed by the statute is 
pursued and the cost is estimated and the acreage charge announced 
in advance of construction, there should he a record describing the 
area to be irrigated and specifying the works which the settlers will 
hâve when they hâve paid the required charge ; otherwise, the Récla- 
mation Service could do niuch or little and still demand full payment 
of the charge. But hère, where in efifect the settlers said to the Récla- 
mation Service to go ahead and construct a System and they would 
reimburse the government for its actual outlay, the reasons for defi- 
nitely and conclusively advising them what they are paying for and 
will hâve are even stronger ; plans hâve become physical realities, and 
that which was contingent has become certain. Contrast the condition 
of the settlers with that of the landowners in the irrigation districts. 
The Pioneer District perhaps is a typical case. For the use of its land- 
holders it has entered into a contract for a supplemental supply of 
water to be delivered from the Arrowrock réservoir. It is to pay there- 
for the sum of $354,667, and for that considération it is to be entitled 
to receive a definite, expressly stipulated portion of the water stored 
in the réservoir. In other words, the total cost of the réservoir is de- 
clared to be $4,750,000, and it will receive a supply of water bearing 
the same relation to the total supply of the reserVoir as 354,667 bears 
to 4,750,000. Thus the farmers in this district are assured that at ail 
times they will receive approximately one-thirteenth of ail the water 
stored in the réservoir. The settler, upon the other hand, is assured 
only of a ratable portion of such water in the réservoir as some officer 
may from time to time détermine is available for the 143,000 acres of 
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land or some part thereof ; that is, of such supply as may remain after 
dividing up the total supply with a number of irrigation districts with 
which contracts hâve heen or are to be made, and with the New York 
Canal stockholders, and with possible new units still to be developed. 

It is not fanciful to suggest that the availability of the System for 
supplying the 143,000 acres may be indefinitely reduced. The record 
speaks, not only of existing and proposed contracts for furnishing wa- 
ter, but it also strongly intimâtes that in some quarters at least it will be 
contended that the charge fixed by the Secretary is not sufficient to 
return to the government its entire outlay, and that it will be necessary 
to extend the service to other units to make up the déficit, and plans 
hâve already been formulated for at least one such extension. When is 
there to be an end, and what f ractional part of the system will be left 
for the 143,000 acres of land? Why not put thèse settlers upon an 
equal footing with the holders of privately owned lands, and advise 
them of the cost of that for which they are asked to pay, and assure 
them of what they will hâve when they bave fully paid the considér- 
ation? Such a course it is thought the act plainly implies and ail 
parties contemplated when the project was undertaken. To exact from 
the settlers the exécution of the proposed application would be to re- 
quire them to agrée to pay a definite, fixed sum for something the cost 
of which is not known and the value of which may he changed and 
reduced from time to time at the will of the other party to the trans- 
action. It is not thought that they can be lawfully required blindly to 
enter into such an undertaking. That for which they pay should be 
as clearly defined as that which they pay, either by the express terms 
of the application or by apt référence to an accessible, permanent rec- 
ord. Manifestly, until it is known what interest or right in the systemi 
the settler is to get, there can be no intelligent appraisement of the 
amount he should pay in satisfaction of bis undertaking to reimburse 
the government for the actual cost, and considération of that ques- 
tion must be deferred. 

[8] The plaintiff also complains of a provision in the public notice 
under which the charge against the 100,000 acres of land outside the 
Nampa and Meridian District is fixed at the rate of $80 per acre, while 
similar lands in the district are required to pay only $70. The pré- 
cise provision is as foUows : 

"If within one year from the date of thls notice ail of the irrifîsihle lands of 
the Boise project shown on sait! farm-unit plats are duly pledjred iu accord- 
auce with law and the res^ulations of the Secretary of the Iiiterior, to return 
the payraent of the construction and opération and maintenance charges, either 
through individual contracts, water users assoc-lation contracts, or through 
irrigation districts duly organized and confirmed liy judicial decree, tlien the 
said construction charge of $80.00 per irrigahle acre will be reduced to $70.00 
per irrigable acre." 

It appears that prior to the issuance of the notice, naniely, bv the 
contract of June 1, 1915, between the Nampa and Meridian Irrigation 
District and the Secretary (the plaintifï joining in the exécution there- 
of for certain purposes), the government agreed to deliver to the dis- 
trict the full amount of water which ail the project lands therein, ag- 
gregating about 43,000 acres, will be entitled to receive, the basis of 
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delivery per acre to be the same as that for other project lands ; and 
in turn the district was to apportion the charge therefor at the rate 
of $75 per acre, or a total of $3,304,500, to such project lands, and in. 
due time collect the same in the manner provided by law, and pay the 
money over to the Réclamation Service. There was the further stip^ 
ulation that if the Secretary, by his public notice, should establish a 
lower charge for similar project lands outside the district, the amount 
to be thus apportioned and coUected should be correspondingly re- 
duced, and accordingly, under the provision of the public notice above 
quoted, the charge is novi^ understood to be at the rate of $70 per acre 
instead of $75. The plaintitï contends that the transaction amounts to 
an unjust discrimination. As bas already been observed, the contract 
of Fehruary 13, 1906, expressly déclares that the cost of the works 
"shall be apportioned equally per acre" ; and besides it is not con- 
tended that the lands in the district are substantially unlike those on 
the outside. The records of the Réclamation Service fail to disclose 
why such a distinction was made, and necessarily therefore the actual 
reasons are left to conjecture. A possible, and the only plausible, 
explanation is that it was thought that if left to the voluntary action 
of individual settlers there would be no applications for a considér- 
able acreage, and hence fully to reimburse the government it would 
be necessary for the lands taking water rights to bear a larger acreage 
charge. 

It is also suggested that some of the lands will probably become 
swa'mpy, and consequently will not pay the acreage charge ; but it is not 
shown that drainage is impracticable, and, as the notice plainly states, 
future drainage faeilities may be provided for out of the maintenance 
f und. Within reasonable limits, it would seem entirely proper, in Com- 
puting the area against which it is practicable to charge the cost of the 
project, to make an allowance for shrinkage due to the unwillingness 
or inability of the owners of some of the lands to purchase water rights. 
What allowance, if any, the Secretary made upon this account, dœs not 
appear; but if we assume as correct the only theory advanced by the 
défendants in explanation and justification of the distinction in acreage 
charge, namely, that because of the percentage of the 100,000 acres 
which will not take water rights, whatever may be the reason, the re- 
turn from the remainder at $80 per acre will not exceed the retum 
which the entire 100,000 acres would yield at $70 per acre, what view 
shall be taken of the rights and obligations of those who do purchase 
water rights? Upon the theory suggested, it foUows as a matter of 
course that the Secretary found that, at the rate of $70 per acre for 
the entire 143,000 acres, the return would be sufficient fully to reim- 
burse the government; for it will not be presumed that he failed to 
perform his duty by knowingly charging against the 43,000 acres in 
the district an amount less than the construction cost, or permitting the 
other 100,000 acres to escape a considérable part of the construction 
cost by the formation of irrigation districts as suggested in the notice. 

If, therefore, according to the estimate on which the différence in 
rates is based, 87,500 acres out of the 100,000 take and pay for water 
rights at the rate of $80 per acre, the full construction charge for 
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the 100,000 will hâve been paid. The district is to receive water for 
the entire acreage for which it pays, namely, for 43,000 acres, and not 
8714 per cent, of that amount, and by every considération of equity 
should not the settlers upon the outside who are unable to organize also 
hâve the benefit of that for which they are compelled to pay, namely, 
water rights for the full 100,000 acres, and not merely 871/2 per cent, 
thereof. If not they, who is to receive the benefit of the water rights 
for the 12,500 acres for which they will hâve paid to the government 
$875,000? Is the water represented thereby to be distributed gratis 
to ail the users f rom the System, or is it to he resold, with the proceeds 
going to the government as a profit? Or, whether it is held or sold, 
are those who pay for it to be regarded as the bénéficiai owners? To 
ask the question is to answer it. Neither the government nor the other 
water users should be permitted to reap where they hâve not sown, and 
either in the public notice or in the application for water rights, or 
in some other conclusive manner, thèse people should be assured of 
the benefit of such additional charge as they may be fairly required to 
pay in order fully to reimburse the government for its outlay. Possi- 
bly, $10 an acre upon this account is excessive. That is a matter which 
may hâve further considération. 

[9] Objection is also made to one of the forms of application pre- 
scribed, because of the f oUowing provision : 

"And I do hereby grant, bargrain, sell, eonvey and confirm to the United 
States of America and its successors in charge ol' the project ail rights of way 
for ditches, canals, flumes, pipe Unes, telegraph and téléphone transmission 
Unes, or other structures now constructed by or under the authority of the 
United States for or in connection wlth the said project, and ail rights of way 
that may be or beconie necessary and suitable and that may be required for 
the prosecution and opération of the said project, and for the construction, 
maintenance and opération of ditches, canals, flumes, pipe lines, telegraph and 
téléphone transmission lines, or other structures that may be con8tructe,4 by 
or under authority of the United States and its successors in charge of the 
project, for and in connection with said project." 

Upon the record I am inclined to think that the portion which opér- 
âtes as a grant of presently occupied rights of way is within the spirit 
of the understanding which bas prevailed between the parties during 
the construction period, and therefore may properly he required. The 
balance of the provision purports to be a floating grant in perpetuity, 
not only to the government, but to its successors in control of the Proj- 
ect. Such a grant is inherently harsh, especially where it relates to lands 
which are to be improved. Thèse farms are to be held in comparative- 
ly small tracts, and presumably are to be intensively cultivated and 
highly improved. Why hold over the owner the perpétuai menace of 
injury incident to the cutting of a drainage or irrigation canal through 
his small holding, however highly improved it may be, at such a place 
as the person in charge of the project may see fit to sélect, and without 
compensation? The project is substantially finished, and if in time, for 
more efficient opération or more economical maintenance, it is thought 
désirable to add to or alter the works, why impose upon the single in- 
dividual the burden of furnishing a right of way to be used lor the 
benefit of the project as a whole? It is suggested that the paragraph 
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quoted is incorporated only in the form of application required from 
the owners of lands for which patents issued prior to August 30, 1890, 
the date of the act (26 Stat. 391), providing that thereafter it shoiild 
Ue expressed in ail patents that there is reserved from the lands pat- 
ented "a right of way thereon for ditches or canals constructed by the 
authority of the United States," in order to put ail lands upon the 
same footing. But in the first place it does not put ail landholders 
upon the same footing; it efifects a grant in excess of the scope of 
the statutory réservation referred to. This réservation is for rights 
of way for "ditches and canals" — nothing more — and only for ditches 
and canals "constructed by the authority of the United States," not by 
authority of private parties who may succeed to its interests. More- 
over, no such burden at ail is put upon the lands in the Nampa and 
Meridian Irrigation District, the owners of which are to secure the 
same water rights upon ternis which in other respects are no more 
onerous. In the second place, patentées of land patented before Au- 
gust 30, 1890, acquired complète title; whereas, later patentées vol- 
untarily assented to take title subject to the réservation. It is doubted 
whether rights thus vested can now be equalized by administrative act. 
[10] Objection is further made to the following equi vocal provi- 
sion found in paragraph 2 of both forms of application, namely : 

"The measure of the water rlght for said land is that quautlty of water 
which shall be beneficiaUy used for the irrigation thereof, but in no case ex- 
ceeding the share proportionate to irrigable acreage, of the water supply aetu- 
ally avallable, as determined by the projeet manager or other i>roper oflicer of 
the United States, or of its successors in the control of the project, during the 
irrigation season, for the irrigation of lands under said unit." 

Apparently, it is the contention of counsel for the plaintifï that this 
latter clause purports to authorize the project manager or other officer 
to détermine the duty of water, that is, in any spécifie case and at any 
given time, to décide whether or not the landowner is in need of water, 
and, if so, how much water he reasonably requires. But in this view 
I cannot concur. The authority conferred is to détermine the amount 
of water "actually available * * * for the irrigation of lands 
under said unit." The infirmity of the provision is its indefiniteness. 
If it he assumed that the référence to "said unit" can be made certain 
by an appropriate descriptive phrase entered into the blank left in the 
heading apparently for that purpose, by what rules, principles, or con- 
sidérations is the ofïicer to be guided in determining the amount of 
water available for such "unit"? There is no intimation in the appli- 
cation itself of what a unit is, or what relation it sustains to the project 
as a whole, or how, if at ail, water is assigned or apportioned to it, 
and no standing rule or régulation is referred to. That being the case, 
how could the officer intelligently détermine what water is available 
for the unit? If the unit is not entitled to ail of the water in the Sys- 
tem, then what part thereof, and why; and upon what basis is the 
water to be apportioned ? The application executed and accepted con- 
stittites a contract, and by its terms the rights and obligations of the 
parties are to be measured. But how could a court enforce a provision 
of this character, or protect a party in the enjoyment of the rights it 
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is supposed to confer? A settler should not be required to exécute 
an agreement which is void for uncertainty. 

[11] Relative to this and otlier features of the prescrihed forms of 
application, it is urged upon behalf of the défendants that the setders 
hâve no vested rights until their applications hâve been accepted, and 
it is therefore wholly within the discrétion of the Secretary to dé- 
termine upon what conditions he will accept an application, or whether 
he will accept any application at ail. But whatever may be the ex- 
tent of his discrétion, in the case of a project where the charge and 
the conditions of purchase are announced in advance of construction, 
such unlimited power cannot be exercised at this time under the facts 
disclosed by the record. There is the contract of February 13, 1906, 
and there is the outstanding fact that aside from the contract both 
the settlers upon the public lands and the owners of arid private lands 
hâve been led to believe that they would be abie to procure water 
rights by paying their ratahle proportion of the construction cost and 
submitting to other equal and reasonable conditions. It is said that 
there is no direct proof of reliance by any particular settler or land- 
owner upon such premises, express and implied ; but the record is 
replète vvith évidence that such has been the gênerai understanding, 
and a community has grown up, and government lands hâve been ac- 
quired and private lands improved, ail in reliance upon the availability 
of the project for water for those who were willing to comply with 
such fair and lawful conditions. 

While thus holding that the plaintiff is entitled to a measure of re- 
lief, I shall not presently direct the entry of final decree or prescribe 
the précise scope and form thereof. If the gênerai considérations which 
I hâve deemed to be controlling ineet wiLh approval, there may be a 
disposition to obviate at least some of the objections to the form of the 
applications now required ; it would not be strange if, in an adversary 
proceeding such as this, considérations hâve been presented which 
were overlooked in the routine of departmental administration, neces- 
sarily ex parte. The Secretary is not, at least in name, a party to the 
suit, and besides I hâve no disposition to direct just what action shall 
be taken or prescribe précise forms of application or in any wise to 
invade the province of administrative discrétion. Entry of final decree 
will therefore be deferred for a reasonable time. 

[12] To recapitulate, it is held: That by mutual understanding the 
parties waived the provision of the lav^' authorizing the Secretary to 
estimate the cost in advance of construction, and agreed that the water 
users would reimburse the government for its actual outlay. That con- 
sequently the actual, rather than the estimated, cost is to be apportioned, 
and in determining this there is no room for the exercise of depart- 
mental discrétion; it is a question purely of existing fact. That, while 
the settler must pay for what he gets, in turn he is entitled to get 
that for which he pays. That to the end that he may know for what 
he is paying, and that he may bave reasonable muniments of his right 
and title, there must be some authoritative description of the property 
to which his right relates, and a définition of the extent of the inter- 
est in the project works of which he and ail others of his class will be 
2&'i F.— 48 
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the bénéficiai joint owners when they hâve fully paid their obligations, 
That the 143,000 acres for which the acreage charge has been fixed can 
be required to pay the cost only of such portion of the works or of such 
interest therein as is set apart and held for the use of such lands, and, 
until such proportion or interest is decided upon and declared, it is 
impossible to détermine the actual cost of the works for which the set- 
tler should pay, and hence impossible intelligently or justly to fix the 
acreage charge. That the settlers are entitled to hâve from an au- 
thoritative source and of record a déclaration of the cost of the project 
as a whole, and of the portion of which it is intended they shall ulti- 
mately become the bénéficiai owners. That in principle the difiference 
in acreage charge provided for in the public notice between the lands in 
the Nampa and Meridian Irrigation District and those on the outside 
does not necessarily constitute an unjust discrimination, but that, if 
such distinction is made, those who pay the additional cost per acre 
should be the beneficiaries of the additional service for which they 
pay. That the settlers cannot lawf uUy he required to exécute the grant 
contained in one of the forms of application, for floating rights of way, 
That the grant of seepage and waste water, as provided for, is not un- 
reasonable, if, as I construe the grant, it is for the benefit of the project 
as a whole, and not for the private pi'ofit of the grantee. That para- 
graph 2 of the application should be amplified for the purpose of great- 
er certainty. That the cost of the Arrowrock dam is on the same foot- 
ing as the cost of the distributing System, and is therefore presently 
chargeable against the lands. That the undertaking of the Penitentiary 
Canal was a matter for administrative discrétion, and the cost thereof 
is to be deemed a part of the cost of the project. That the cost of 
drainage facilities for the benefit of the project or rendered necessary 
by reason thereof is properly chargeable ; but not so of drainage 
works having no relation to the project. That the releases of subscrib- 
ing landowners in the Riverside, Pioneer, and Nampa and Meridian 
Irrigation Districts were not void, and the plaintifif is bound by its as- 
sent thereto. 

Entry of decree will be deferred until the Septem.her term, unless 
défendants move for an earlier disposition. In the meantime they may, 
if they so désire, upon notice, make a showing of what, if anything, has 
been donc or will be donc to meet the objections I hâve held to be valid. 
The injunctive order now outstanding reasonably protects the rights 
of the parties, and it will be continued in force until further order. 
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SUPREME COUNCIL OF ROYAL ARCANUM v. CIIURLO et al. 
(District Court, E. D. New York. February 28, 1920.) 

1. Insurance iS=>777 — Benefit societt alone may eaise objection to des- 
ignated bexeficiary based on by-la\vs. 

A benefit soeiety alone can raise the objection that the benefieiary des- 
ignated in a certifieate does not come witliin tlie elass wlio may be desig- 
nated under its by-la\vs. 

2. Instjeance i®=>777 — ^Benefit society waives objection to beneficiart by 

INTERPLEADING CLAIMANTS. 

A benefit soeiety, by depositing ttio fund in court under a bill of inter- 
pleader, waived its right to question the claira of insured's dlvorced wife 
under a œrtincate designating her as benefieiary, on tlie ground that by 
its by-laws sucli désignation ceased when the divorce was obtalned, where 
by the lavvs of the state of its organiiiatiou, and of the state in which the 
member llved, such désignation was proper. 

3. Insurance <S=3770 — ^Divorced wife entitled to benefit undeb certiii- 

cate designa'itng iier as beneficiary. 

Where a benefit fraternity organized in Massachusetts issued a certifi- 
eate to a résident of New Yorli, designating his wife as beneficiary, and 
she obtainod a divorce, but still received sums from him for maintenance, 
nelthcr the statutes of Massachusetts nor those of New York defeated her 
right to tlie benefit in favor of liis uext of liin. 

Interpleader. Suit by the Suprême Council of the Royal Arcanum 
against Lenora Hallett Churlo and others. Judgment for the défendant 
named. 

Howard C. Wiggins, of Rome, N. Y., for complainant. 
Hamilton Mcinnes, of New York City, for défendant Churlo. 
Hatch & Clute, of New York City, for défendants Hallett. 

GARVIN, District Judge. This case is submitted upon an agreed 
statement of facts. Complainant is a mutual benefit fraternity, incor- 
porated under the laws of Massachusetts, having been engaged in and 
authorized to carry on the business of such a soeiety in the state of 
New York for many years. 

In April, 1901, Reuben Crowell Hallett became a member of a sub- 
ordinate council of complainant, located in the city of New York ; there 
was issued to him a benefit certifieate for $3,000, in which his wife, 
Lenora Hallett, who is the défendant Lenora Hallett Churlo, was des- 
ignated as beneficiary, which certifieate he at once delivered to her, 
and which is in her possession. In June, 1915, she obtained a final 
decree of absolute divorce against him in the state of New York. 

Up to the granting of the decree she paid the dues and assessments 
upon her husband's membership in the complainant, amounting to the 
sum of $729.78, out of her separate estate; thereafter, and up to the 
time of his death, such payments were made by him. Hallett died Sep- 
tember 9, 1916, a member in good standing of the said subordinate 
council of complainant. No change or revocation of the beneficiary 
was made, nor was there any désire for either. There were no chiî- 

igrsFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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dren. The défendants William P. Hallett and Russell B. Hallett are 
the next of kin of the deceased. 

Whén the benefit certificate was issued, the statutes of Massachusetts, 
hy chapter 442 of the Acts of 1899, sections 5 and 11, provided as 
f ollows : 

"Sec. 5. The corporation niay ijrescribe by its by-laws the manner in which 
and the ofticers and agents by whom the purposos of its incorporation niay bo 
carriod out, and, instead of the directors and other ofllcers named In section 
4, it niay hâve trustées or managers and presiding, financial, and recording 
officers, with similar powers and diities." 

"Sec. 11. Any corporation duly organized and transacting business under 
this act, which conducts its business as a fraternal society on the h)dge Sys- 
tem, or whicli limits its certificate liolders to a particular order, class, or fra- 
ternity, or to the employées of towns, cities, the commonwealth, or the fédéral 
government, or of a designated firm, business house or corporation, may make 
provision for the payment of benefits in case of death, or for both deatli 
henefits and sick or disability beuofits. The funds from which the payment 
of such bencflts sliall be made shall l)e derived ouly fromi assessments collected 
from the memhers, except as provided in this section and in section 14 of 
thls act. The fund from which the expenses shall be defrayed may he derived 
from. a per capita tax, dues or expense assessments. Siich provisions, funds, 
assessments and payments shall be as required and provided for in the by-laws 
of the corporation. Such death beneflt shall be payable only to the husband, 
wlfe, atiianced husband, aflianced wife, child by légal adoption, parent by légal 
adoption, relatives of, or persons dépendent upon the member named In the 
beneflt certificate: Provided, howe^er, that in any instance where a benefit 
certificate has been Issued in accordance with the above provisions and the 
beneflciary therein named and the husband, wife, affianced husband, affianced 
wlfe, child, chlld by légal adoption, parent, parent by légal adoption, or per- 
sons dépendent upon the member named in the beneflt certificate hâve ail died, 
the member with the consent of the ofBcers of the corporation, and under Buch 
rules as they may prescrlbe, may hâve the certificate transferred to any other 
person: And provided, further, that the beneflt certificate shall, in effect, pro- 
vide that if the deatli of the member therein nam^iû shall occur when one fidl 
assessment on each member would not amount to the face sum of the maxi- 
mum certificate of such corporation, theii the amouut paid the beneflciary 
tliereuuder shall not exceed the amount of such fuU assessment or the pro- 
portionate part thereof which said face sum named in such certificate bears 
to such maximum certificate, but this restriction shall not apply to a corpora- 
tion which confines its membership to the permanent employées of towns, 
cities, the commonwealth, or the fédéral government, nor to a corporation 
having an emergency or reserve fund untll such fund shall hâve been ex- 
hausted." 

At the sarae time, and continuing to Hallett's death, except the parts 
inclosed in parenthesis, which were amendments duly made during 
Hallett's membership, sections 330 and 324 of complainant's by-laws 
provided, among other things, as f ollows : 

"Sec. 330. If at the time of the death of a member, who has designated 
as beneflciary a person of class second, the dependency required by the laws 
of the order shall hâve ceased, or shall be found not to hâve existed or if the 
designated beneflciary Is his wife and they shall be, divorced upon the appli- 
cation of either party, or if any désignation shall fail for lUegallty (death of 
beneflciary) or otherwlse, then the beneflt shall be payable to the person or 
persons rnentloned in class first. Sec. No. 324, if living, in the shares and order 
of precedence by grades as therein enumerated, the ijersons living of eacli 
précèdent grade taking in equal shares per capita, to the exclusion of ail per- 
sons living of subsequently enumerated grades, except that in the distribution 
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among p<>rsons of grade 2nd tlie children of deceased ctiildren shall take by 
represoiitatioii the share tlie par«nt would hâve recelved If living, (and except 
that in the distribution among persons of grade 13th only tliose who are next 
in liinship to tlie deceased iiiember shall take.) If no eue et .said class first 
shall be living at the deatli of tlie meinber, the bencflt shall revert to the vvid- 
ows' aïKl oiT)hans' benefit funrt." 

"Sec. 324. A benofit may 1)^ made payable to aiiy one or inore persons of 
any of tl'.e following classes only: 
"Class First. 
"Grade Ist. Member's wife. 

"Grade 2d. Member's childa-en, and children of deceased children, and 
nieiubor s children by légal adoption. 
Member's grandchildren. 

Member's parinits, and member's parents by légal adoption. 
Member's bi-others and sisters of the whole blood. 
Member's brothers and sisters of the half-blood. 
Member's grandparents. 
Member's nièces and nephcws. 
Member's consius in the first degrc;c. 
Jlember's aunts. 
Mcrjilier's uncles. 

Member's next of kin who would be distributeos of the Per- 
sonal estate of sueh member upon his death intestate. 
"In either of which cases no proof of dependency of the bcneflciary desig- 
nated shall be required : but in cases of adoption, proof of the légal adoption 
of the child or the parent designated as the beneflciary, satisfactory to the 
Suprême Secretary, must be furnished before the benefit certiticate can be 
issued. 

•'Class Hecond. 
"(1) To an affianctKl \Aife, or to any person who is dépendent upon the mem- 
ber for maintenance (food, clothlng, lodgin.g, or éducation) ; in either 
of which cases written évidence of the affianced relation or depend- 
ency, within the requirement of tho laws of the order, nuist be fur- 
nished to the satisfaction of the Suprême Secretary before the benetit 
certificats can be issued. 
"(2) No benefit eertiflcate shall be issued if the wrltten évidence furnished 

is not to the satisfaction of the SupreuK; Secretary. 
"(H) If such satisfactory évidence, either of the affianeed relation, depend- 
ency, or of légal adoption is not fnrnislied, as hereinbeforo provided, 
prior to the decease of the member, no benefit shall be paid unless 
such évidence is furnish(Kl to the satisfaction of the Suprême Secre- 
tary and Examiner of Clainis. 
"(4) A certiticate may be made payable to a bank or other corporation in 
trust for the beneficiaries ; or to a person who may receive the pro- 
ceeds for the benefit of the b(>neflciary or beneficiaries within tlie 
classes designated by the laws of the order. The nanie and relation- 
ship of tlie beneflciary must be spocified in ail such cases." 

The provisions of said class first of section 324 had not been amended 
or repealed, at the time of Hallett's death, except that the spécification 
of grades therein following grade 7 were amended before his death to 
read as f ollows : 

"Grade Sth. Member's nièces and nei]hews ((•hiïdren of brothers and sis- 
ters of the whole blood). 

"Grade Oth. Member's niei^es and nei>hews (children of brothers and sis- 
ters of llio half-blood). 

"Grade lOth. Jlember's cousins in the first degree, 

"Grade llth. Member's aunts, blood relatives. 

"Grade 12th. Member's uncles, blood relatives. 
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"Grade 13th. Member's relatives other than those named in the précèdent 
grades, who might be distributees of the personal estate 
of such member upon his death intestate. 

"Grade 14th. Member's father-in-law. 

"Grade 15 th. Member's mother-in-law. 

"Grade 16th. Member's son-ln-law. 

"Grade 17th. Member's daughter-in-law. 

"Grade ISth. Member's stepfather. 

"Grade 19th. Member's stepmother. 

"Grade 20th. Member's stepchildren." 

When Hallett died the provisions of class second of section 324 of 
the by-laws had been amended to read as f ollows : 

"Cla^s Second. 

"(1) To any person who is dépendent upon the member for maintenance 
(food, clothing, lodging or éducation); in which case written évidence 
of the dependency, within the requiremcnt of the laws of the order, 
must be furnlshed £o the satisfaction bf the Suprême Seeretary be- 
fore the benefit certlfleate can be issued. 

"(2) Neither the décision of the Suprême Seeretary, nor the issuance of a 
beneflt certificate, shall be conclusive as to the fact of dependency. 

"(.3) A certificate may be made payable to a bank or other corporation in 
trust for the beneficiarles ; or to a person, who may receive the pro- 
ceeds for the beneUt of the beneflciary or beneficiaries within the 
classes designated by the law of the order. The name and relation 
of the beneflciary and duration of the trust must be specifled In ail 
such cases. In the event of the death of a designated trustée or if 
the whereabouts of said trustée is unknown, and such person does 
not notlfy in writing the Suprême Seeretary, of his address and rési- 
dence within six consécutive months next after the death of the mem,- 
ber, or such trustée déclines the trust, even if the member desig- 
nated two or more persons as trustées and no direction otherwise is 
made by the member, in accordance with the laws of the order, the 
trust shall thereupon termina te and the beneflt shall be paid to the 
beneflciaries for wlaom the member directed the benefit to be held in 
trust. 

"(4) A member applying for and receiving a certificate for an additlonal 
benefit may hâve the same made payable to any one or more persons 
specifled in this section." 

Fromi the time the insured became a member of complainant, and 
continuously until his death, sections 325, 326, and 327 of said by-laws 
provided as f ollows: 

"Sec. .32,5. No entry shall be made in any application or beneflt certificate 
or otherwise, permltting the désignation by, or ascertainment by référence to, 
any will of the person or persons, trustée or beneflciaries to whom any benefit 
shall be payable or the amount or share of any beneficiary. No will shall be 
permitted to control the appointment or distribution of, or rights of any per- 
son to, any benefits payable by this order. 

"Sec. 326. A beneflt certificate shall not be made payable to a credltor, nor 
to a person not a wife or relative, upon whom the member is dépendent for 
maintenance, nor be held or assigned, in whole or in part, to secure or pay any 
debt whleh may be owing by the member or any other person. 

"Sec. .327. Any assignment of a benefit certificate by a member or a bene- 
flciary shall be vold." 

When he became a member of complainant, chapter IV of said by- 
laws, constituting sections 333, 334, 335, 336, 337, and 338, provided 
as f ollows : 
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"Sec. 333. A momber may, at any time, when in good standing, pay a fee 
■of flfty cents, make a written surrender of his beneflt certificate, and direct 
that a new certificate be issued to him, payable to sucli beneficiary or bene- 
ficiaries as such raember may designate, in accordance wlth tlie laws of tlie 
«rder. 

"Sec. 334. The writton surrender and direction for change of beneficiary 
must be forwarded, imder seal of the council, with the beneflt certificate and 
fee of flfty cents, to tlie .Suprême Secretary, wlio Rhall issue a new certificate 
in accordance with the direction of the meniber, if tho direction is in accord- 
ance with the lawg of the order, and if ail other conditions hâve been com- 
plied with. 

"Sec. 335. Paroi évidence of a member's intention or désire to change his 
beneficiary niust be disregardod. 

"Sec. 336. In case a beneflt certificate is lost or beyond a member's eontrol, 
the iiieml)er may, in wrlting, surrender ail elaim tliereto, and direct that a 
new certificate be issued to him, payable to the same or a new beneficiary m 
beneflciaries, in accordance with the laws of the order upon making aflidavit 
of the facts in the case sutisfaetory to the Suprême Seeretarj', and paying a 
fee of flfty cents. 

"Sec. 337. ïhe change of beneficiary shall take effect upon the delivery 
of the beneflt certiflcate, the written surrender and direction for change, as 
provided in the laws of the order, the proof of loss. If required, and the fee 
of flfty cents, to the régent, seeretary, collector or treasiirer of tho council to 
whicli the member belongs. 

"Sec. 338. The issuing of a new beneflt certiflcate, in accordance with the 
laws of the order, shall cancel and render imll and void any and ail previous 
eertiflcates issued to a member." 

That the same continued in force down to the time of Hallett's death, 
except that prier to and at the time of his death sections 334, 336, 337, 
and 338 had been amended to read as f ollows : 

"Sec. 334. The written surrender and direction for change of beneficiary 
must be forwarded, under seal of the council, with the beneflt certiflcate and 
fee of flfty cents, to the Suprême Seeretary, wlio shall issue a new certiflcate 
in accordance with the direction of the member, if the direction is in accord- 
ance with the laws of the order, and if ail other conditions hâve been com- 
plied with: Provided, however, that if the member lias made a previous dés- 
ignation of his wlfe as bencflclary, and the direction for change désignâtes 
aiiother person as wife as substituted beneficiary, then a new certificate in 
accordance with such désignation, shall not be issued by the Suprême Seere- 
tary until the validity of the second marriage shall be established to his sat- 
isfaction, by proôf of the death of the former wife, or that such former mar- 
riage relation was dissolved or annulled by a court of compétent jurisdietion, 
whicli fact shall be proven by the member by furnlshing a certifled copy of the 
judgment or deeree of the court granting the divorce, and such further or ad- 
dltlonal proofs as the Suprême Seeretary may raiulre to détermine the valid- 
ity of the désignation made." 

"Sec. 336. In case a beneflt certificate is lost or beyond a member's control, 
the member may, in writing, surrender ail daim thereto, and direct that a new 
certificate be issued to him, payable to the same or a new beneficiary or bene- 
flciaries. In accordance with the laws of the order, and be entltled to such new 
certificate if, but not until, he shall fumish proof of the facts in the case by 
an affldavlt or otherwise to, and to the complète satisfaction of the Suprême 
Seeretary, and shall pay the required fee ol flfty cents. 

"Sec. 337. The change of benefleiary, if the new beneficiary is a person 
who would be a légal benefleiary, shall take effect upon the delivery of the 
beneflt certiflcate, the written surrender and direction for change, as provided 
in the laws of the order, and in case the certiflcate Is lost or beyond the con- 
trol of the member the proof thereof, dnd the payment of the fee of flfty 
<;ents, to the régent, seeretary, collector or treasurer of the council to which 
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tlie member belongs. If the person designatéd as a benefîelary by the mem- 
ber in attemptiiig a ebange of beneficiaries is mot a légal beneflciary, and he 
subsequently corrects bis mlstake by designating a person who would be sueh, 
the change of beneficiaries shall take effect upon the dellvery of the benefit 
certiflcate, the written snrrender thereof and direction for the change to sucli 
new légal beueficiary and payuient to elther of said officers of the fee of flfty 
cents, and in case tlie certiflcate is lost or beyond the niember's oontrol tlie 
proof thereof and the payment of the fee of flfty cents to the Suprême Sécré- 
ta ry. 

"Sec. 338. The issuing of a new benefit certiflcate, in accordance with the 
laws of the order, shall caneel and render nul! and void any and ail previous, 
certificates issued to a member, but this provision shall not liinit or affect any 
other law of the order rendering nuU and void sneh previous certiticate, nor 
shall such issuance be a necessary condition précèdent to such cancellation." 

When the insured died, chapter 628 of the Acts of 1911, one of the 
statutes of Massachusetts, provided in part as f ollows : 

"Death benefits shall be payable only to tlie wife, husband, relative by blood, 
father-in-law, niother-in-law, sou-in-law, daughter-in-law, .stepfatber, step- 
mother, stepchildren, betrothed, children or parents by légal adoption or 
to a person or persons dépendent iipon the member." 

On about May 18, 1892 the following (Laws 1892, c. 690) became a 
law of the state of New York : 

"Laws of the State of New Yorlv, 

"Passed at the One Hundred and Flfteenth Session of the Législature, 

"Begun January 5, 1802, and Ended April 21, 1892. 

************ 

"Chapter 600. 

"An Act in relation to Insurance cor[>orations, constituting chapter thirty- 
eight of the General Laws. 

"Approved by the Governor May 18, 1892. Passed, three-fifths behig présent. 

"The peorile of the state of New York, represented in Senate and Assembly, 
do enact as follows: 

"Chapter XXXVIII of the General Laws. 

"The Insurance Law. 

« * « ** * * * * • « * 

"Article VII. 
"Fraternal Beneflciary Societies, Ordors or Associations. 

««««««««il)*** 

"Section 233. Mntual Benefit Fraternities. — AU beneflciary societies, or- 
ders or associations, whetber voluntary or incorporated uuder the laws of this 
state or any otlier state or territory of the l'nited States or of the District of 
Columbla, doing any kind of business in this state authorized by this article, 
and the members of which are proposed, elected and iuitiated in subordinate 
lodges or councils or otber bodies, by whatever other name known, aecording 
to the constitution, laws, rules, régulations, rites and cérémonies of such so- 
cieties, orders or associations respectively, now existing in this state, or which 
may be hereaf ter instituted, organized or authorized to do business, in tliis 
state, are declared to be niutual benefit fraternities and exempt from the pro- 
visions of the other Insurance laws of the state, and shall be subject only to 
the provisions of this article, and such i)rovisions of article one of tliis chap- 
ter as may be specially applicable thereto. 

"Section 234. Constitution and By-Laws. — Tlie ineorp<5rators, trustées, di- 
rectors, members or représentatives, as the case may be, of any fraternal bene- 
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fîciaiy Society, ordor or association organized under this article, or under any 
act rèpealed by tliis cliapter, sliall liavo the power to raake sucli constitution 
and by-laws not inconsistrnt witli law, as may be deenicd necessary for the 
government of Its oflicers and the conduct of its affairs, and to alter and amend 
the saine wiicn necessary. When so niade, altcred or ameuded, tliey shall be 
the law governing such society, order or assoeiatifvn and its otBcers, subordi- 
nate lodges, councils or i}Odies, and the membere in their relations to such 
Society, order or association in ail their acts, and Ihey and their suecessors 
may hâve a conunon soal and may change and alter the sanie. 

"Section 235. Agrecments for Betiefifu. — Any such fraternal beneticiary so- 
ciety, order or association, may nip.ke such promise or agroement with its 
members for the payment of benefits to a nicmber or others dépendent upon 
hini, or a beneticiary designated by him in case of sieknesSj rtisability or death, 
or for the payment of money npon the expiration of a fixed period, in case a 
death loss bas not been Incurred before the expiration of sucli period, as may 
be provided for by the constitution, laws, rules and régulations of such society,' 
order or association, snbject to a comiiliance therewith by the member. It 
shall not issue any certificate or make any promise or agroement, express or 
implied, for the payment of any groater sum of money than onc assessment 
upon ail its members will realize at the time of issuing such certificate or the 
making of such promise or agreement, but no such fraternal beneflciarj' soci- 
ety, order or association not now doing business in this state shall issue any 
certificate for the payment of money upon the expiration of a fixed period of 
less than five years." 

That the foregoing law had not been amended or rèpealed when the 
insured became a member of complainant, and remained practically un- 
changed until May 31, 1911, when ttte Législature of the state of New 
York enacted the following (Laws 1911, c. 198) : 

"Chapter 198. 

"An act to amend the Insurance Law, in relation to fraternal benefieiary socl- 
tles, orders and associations. 

"2,31. Benefits. Bencflciaries and MemheraMp. — 1. Kvery society transacting 
business under this article shall provide for the payment of death benefits, 
and may providi' for the payment of benefits in cas(^ of temporary or perma- 
nent physlcal disability as the resuit either of disease, accident or old âge, 
provided that the period of llfe at whicli the payment of benefits for disability 
on account of old âge shall commence shall not be under sevtmty years, and 
also may provide for monuments or tombstones to the memory of its doceased 
members, and for the payment of funoral benefits. Such society shall hâve 
the power to give a member ^^hen permanently dlsabled or upon attainlng the 
âge of seventy years ail or such portion of the face value of his certificate 
as the laws of the socàety may specify: Provided that nothing in this article 
contained shall l)e so construed as to prevent the Issuing of beneflt certificates 
for a term of years less than the whole of life, which shall be payable upon 
the death or disability of the member occurring within the term for which the 
beneflt certificate lias been issued, or so as to permit any such society liere- 
after to mal<e any promise or agreement for the payment ôf money upon the 
expiration of a fixed period, except as provided in subdivieion (b) of subsec- 
tion 1 of this section. 

"(a) Such Society shall, ujion written aiiplication of the member, hâve the 
power to accept a part of the iwriodical contributions in cash and to cliarge 
the remaiiider, not exceoding one-half of the periodical contribution, against 
the certificate with interest payalile or conipounded annually at a rate not 
lower than four per ccntum pcr annum: l'rovided that tiiis privilège shall not 
be granted except to societics which bave readjustcd or may hereafter re- 
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adjust thelr rates of contributions and to contracts affected by such readjust- 
ment. 

"(b) Any society which shall show, by tbe animal valuation bereinafter pro- 
vided for, Ihat it is aecumulating and maintaining tbe full reserve required 
by a table cl mortality not lower than the American Expérience Table aud 
four per eentum lutorest, may grant to its members extended and paid-up pro- 
tection or sueb withdravval equitlos as its constitution and laws may permit:- 
Provided that such grants sball in no case exceed in value the portion of the 
reserve to the crédit of the members to whom they are made. 

"2. Such death benefit shall in certificates hereafter issued be payable only 
to vtite, husband, relative to tbe fourth degree of consanguinity, fatlier-in- 
law, mother-in-law, son-in-law, daughti!r-in-làw, stepfather, stepniother, step- 
cbildren, cbildren by légal adoption, or to a person or persons dépendent ui>on 
tbe member: Provided that, if, after the issuance of the original certiileate, 
the member shall become dépendent upon an incorporated cliaritable insti- 
tution, ho shall, with the consent of tbe society, bave the privilège of malving 
sucli institution his beneficiary. Within tbe al)bve restrictions each member 
shail bave the right to designate his beneficiary and, from time to time, may 
bave tbe same cbanged in accordance with the laws, rules and régulations of 
the society, and no beneficiary shall bave or obtain ariy vested interest in the 
said beneflt until the same lias become due and payable upon the death of tbe 
said member: Provided tbat any society may, by Its laws, limit tbe scope of 
beneficiaries witbin tbe above classes. No contract under this article shall be 
valid which sball be conditioned upon an agreement or understanding that 
the person to whom the death benefit is made payable shall pay the periodical 
or other contribution of tbe member. 

"3. A society may admit to bénéficiai membership any person not less than 
sixteen and not more than sixty years of âge, wbo bas been examined by a 
legally qualified physician and whose' examination lias been supervised and 
approved in accordance with tbe laws of sucli society: Provided that any 
beneficiary member of the society wbo shall apply for a certlflcate providing 
for disabillty benefits need not be required to pass an additional médical ex- 
amination therefor. Nothing herein coutaiued shall prevent such society from 
accepting gênerai or social members." 

Paragraph 249. "AU acts or parts of acts inconsistent with this act are 
bereby repealed." 

The last-quoted statute was in effect when Hallett died. 

The défendants William P. Hallett ànd Rnssell B. Hallett did not, 
during the lifetime of deceased nor at the time of his death, dépend 
upon him for support, maintenance, food, clothing, lodging, or édu- 
cation, nor did he provide any of thèse for either of said défendants, 
The deceased never designated either of said défendants as the bene- 
ficiary under said certificate, and at ail times, both before and after the 
divorce and up to the time of his death, desired that his wife should 
receive payment of the benefit certificate provided she was unmarried. 
For several years after their marriage they lived together as man and 
wife ; thereaf ter they separated and lived apart for some time prior to 
the death of the insured during which period he paid her from time to 
time various sums for her necessary maintenance, her own f unds heing 
insufficient therefor. Her remarriage occurred after his death. 

The complainant makes no claim to the proceeds of the benefit cer- 
tificate, having paid it into court, under order of court dated January 
30, 1918, after bringing this action pursuant to the act of Congress ap- 
proved February 22, 1917. 

The court is called upon to décide whether the défendants William 
P. Hallett and Russell B. Hallett are entitled to the entire proceeds 
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of the benefit certificate in equal shares, or the défendant Lenora Hal- 
lett Churlo should receive such proceeds, or the défendants Hallett 
should receive the said proceeds less the assessments paid by défendant 
■Churlo — $729.78— in which event the latter sum would be awarded to 
her. 

The admirable briefs submitted with the agreed statement of facts 
■évidence great industry on the part of counsel, are remai'kably clear 
and comprehensive, and hâve very materially aided the court in ar- 
riving at a conclusion. The légal question involved is whether a wif e, 
named as beneficiary in the benefit certificate of a deceased member of 
the Ro3'al Arcanum, who later obtained a divorce f rom him, is entitled 
to the benefit from the widows' and orphans' death fund, when by the 
by-laws of the Society a wife who obtains a divorce is disqualified, or 
whether under such circumstances the blood relatives of the deceased 
member are entitled to the benefit. 

The défendants Hallett contend, first, that, as the complainant is a 
Massachusetts corporation, the laws of that state, the charter, constitu- 
tion, and by-laws of the corporation, the application for membership, 
and the benefit certificate are ail parts of the conti^act of Insurance ; 
second, that none of complainant's by-laws violate any Massachusetts 
statute when the contract was made ; third, that défendant Churlo took 
no vested interest in the fund ; fourth, that by the New York statutes 
and décisions défendants Hallett are entitled to the fund ; fifth, that 
the latter défendants may raise the question of failure of désignation 
because the death of the insured gave them a vested right in the ben- 
efit fund. 

The défendant Churlo answers the first contention by pointing out 
that within New York state the Royal Arcanum may do only such acts 
as are permitted bv the laws of New York (Phœnix Ins. Co. v. Mc- 
Master, 237 U. S. 63, 35 Sup. Ct. 504, 59 L. Ed. 839), and that, inas- 
much as chapter 690, Laws of 1892 (section 235, supra), enumerates 
the classes of persons to whom the proceeds of a certificate ma)' be law- 
fully paid, and, as the Halletts do not corne within any of thèse classes, 
their claims cannot prevail. 

The second contention relies upon the case of Tyler v. Odd Fellows' 
Association, 145 Mass. 134, 13 N. E. 360, which held that, where the 
by-laws of an order limited the payment of benefits to the heirs and 
members of the family of the insured, a wife, who was designated as 
the beneficiary and then divorced, ceased to be a member of the family, 
and lost her rights under the désignation. However, the Royal Ar- 
canum authorized payment of benefits to dependents also, a provision 
lacking in the Tyler Case. The défendant Churlo was a dépendent. 

The défendants Hallett next urge that défendant Churlo took no 
vested interest in the fund ; but, as that is not claimed by her counsel, 
it need not be considered. 

[ 1 ] The fourth point made is that under the statutes and décisions 
of New York the défendants Hallett should hâve the fund. Thèse de- 
fendants do not point out how that conclusion is reached. Indeed, their 
référence to the aforesaid article 235, which provides that a benefit So- 
ciety may agrée to pay a death benefit to "a beneficiary designated by" 
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the member (défendants were not so designated), is rather in favor of 
défendant Churlo's claim. 

_ The final point made by the Halletts — that they may raise the ques- 
tion of failure of désignation, because the death of the insured gave 
them a vested right in the fund — involves the question of whether any 
one but the society has the right to object to the payment being made 
to défendant Churlo. It appears to the court that the weight of au- 
thority is in favor of the proposition that, as the rules and by-laws of 
a society are intended for its own protection, only the society can take 
advantage of their provisions, and only the society can raise the objec- 
tion that the beneficiary does not come within a class who may b'e des- 
ignated. Maguire v. Maguire, 59 App. Div. 143, 69 N. Y. Supp. 61 ; 
Coulson V. Flynn et al., 181 N. Y. 62, 73 N. E. 507; Taylor v. Hair 
(C. C.) 112Fed. 913. 

[2, 3] It is well settled that the right of the Royal Arcanum to ques- 
tion the claim to the fund made by the défendant Churlo, the designated 
beneficiary, has been waived by its having deposited the fund in court, 
under the bill of interpleader. Maguire v. Maguire. 

It has been held that a society cannot waive objections to the bene- 
ficiary where the qualifications of a beneficiary are prescribed. Modem 
Woodmen of America v. Comeaux, 79 Kan. 493, 101 Pac. 1, 25 L,. R. 
A. (N. S.) 814, 17 Ann. Cas. 865. But the défendant Churlo comes 
within the statutory requirements of both Massachusetts and New 
York. The statutes of those states provide for payment of benefits to 
a wife and to persons dépendent upon a member. Laws N. Y. 1892, 
c. 690, § 235; Laws N. Y. 1911, c. 198, § 231; St. Mass. 1911, c. 
628, §6. 

If the foregoing views are correct, défendant Churlo is entitled to a 
judgment awarding her the net amount of the fund now on deposit 
with the clerk of this court, with accrued interest thereon. 



SPICBR V. NEW YORK LIFE INS. CO. 
(District Court, M. D. Alabama, N. D. Mardi 2, 1920.) 

1. Inbtjranoe <S=»448, 585(1)— Joint policy on two lives iield enforceable 

only by sukvivok. 

A policy of Insurance on tlie lives of two persons, the amount of tlie 
polley being payable on the death of either to the siirvlvor, is enforceabl<> 
only in aecordance with its ternis, and the fa<t that one of the Insured, 
by the niurder of the other, has disqualilied hiniself from recovery, does 
not vest a right of action in the personal représentative of the deceased. 

2. Insurance ©=3156(1) — Policy on joint lives imposes mutual obliga- 

tions. 

Under a policy of insuranee on the lives of two persons, the amount of 
the policy being payable on the death of either to tlie survivor, each hi- 
sured beeame bound by the conduct of the other, and both obligate them- 
selves for the performance of the whole undertaking. 

3. Insurance <&=3 146(2) — Policy measubes rigiits or all parties. 

The policy is the ineasure of the right of everybody under it, and sueh 
rights should be constraed according to the "four corners of the contract.' 

(g=>For other cases see same toplc & KEY-NUMBER in all Kev-Numbered Dlgests & Indexes 
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4. IssuBAKCE i®=3448 — ^When public polioy baks kecovbrt of joint polict 

ON I.IVES OF IIUSBAND ANU WIFE. 

Where, under a Ktate statute (Code Ala. 1907, § 3765), the husband in- 
herits one-half of the personal estate of liis deceascd wife, it Is doubtful 
that the riile of p\ibli(' poliey adliered to in the fédéral court would sanc- 
tion any recovery by her iiou'sonal représentative on a poliey of insurance 
on the .icfnt lives of husband and wife, where the wife had been murdered 
by the husband. 

At Law. Action by Cari E. Splcer, administrator of the estate 
of Nobie N. Spicer, deceased, against the New York ,Life Insurance 
Company. On demurrer to complaint. Demurrer sustained. 

D. M. Powell, of Greenville, Ala., for plaintiff. 

Benjamin P. Crum and Léon Weil, both of Montgomery, Ala., for 
défendant. 

CLAYTON, District Judge. This is an action upon a poliey 
of life Insurance for $10,000 issued by the défendant life insurance 
company on the joint lives of Nobie N. Spicer and Samuel C. Spicer, 
Jr., wife and husband, payable to the "survivor of the insured." 
The material issues présent purely questions of law which hâve been 
fully argued by counsel for the respective parties. I feel that I should 
as briefly as may be express my opinion. 

The suit was originally instituted in the circuit court of Covington 
county, Ala., and was removed to this court on pétition of the défend- 
ant. Demurrer to the plea in abatement has been sustained, and the 
case is now considered for judgment on demurrer to the complaint, 
each count thereof, and, subject thereto, on the demurrer of the plain- 
tiff and the defendant's spécial pleas numbered 3, 4, 5, and 6. 

[1 I Tlie insurance poliey sued on is made part of defendant's pleas 3, 

5, and 6, and in arriving at my conclusion the poliey has been consider- 
ed in connection with the complaint and the pleas. The poliey binds the 
défendant company to pay the $10,000 insurance to "the survivor of the 
insured beneficiary, with right of revocation upon receipt at said 
home office of due proof of the death, first occurring during the contin- 
uance of this contract, of either Samuel C. Spicer, Jr., or Nobie N. 
Spicer, herein called the insured, and thereupon this contract shall 
cease and détermine." 

The pleadings aver that Nobie N. Spicer, one of the insured, and 
who was the wife of Samuel C. Spicer, Jr., was murdered by Samuel 
C. Spicer, Jr., within two months after the poliey was issued. Fur- 
ther, that Samuel C. Spicer, Jr., was convicted for the murder of bis 
wife and sentenced to the penitentiary of the state of Alabama, for his 
natural life, and that he is now undergoing such sentence. 

The plaintiff sues as the administrator of the estate of Nobie N. 
Spicer, insisting that she is entitled by her légal représentative to recov- 
er on the poliey because Samuel C. Spicer, Jr., has forfeited his rights 
under the poliey as the survivor, by reason of the fact that he mur- 
dered Nobie N. Spicer. On the other hand, the défendant contends 
that the action cannot be maintained by the plaintiff, and that Samuel 

Ê=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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C. Spicer, Jr., as the surviving insiired, having disqualiifîed himself 
on account of his criminal act, from recovering on the policy, there 
can be and is no liability on the policy. The position taken by the plain- 
tiff clearly is a concession that Samuel C. Spicer, Jr., forfeited his 
right to sue on the policy by reason of the fact that he murdered his 
wife; and undoubtedly this is true. It is aptly stated in Mutual Lite 
Ins. Co. V. Armstrong, 117 U. S. 391, 6 Sup. Ct. 877, 29 L. Ed. 997, 
that— 

"It would be a reproacli to the jurisprudence of the country, if one could 
recover insurance money * * * on the death of a party whose life he had 
felonlously taken. As well might he recover insurance money upon a building 
that he had wilfully flred." 

Plaintiiï's attorney has cited décisions of state courts, including 
Equitable Life, etc., v. Weightman, 160 Pac. 629, L. R. A. 1917B, 1210, 
where the Suprême Court of Oklahoma held that, although a benefi- 
ciary disqualified himself from recovering on a policy of life insurance 
by murdering the insured, the policy is not terminated, but that suit 
may be maintained thereon in favor of the représentative of the in- 
sured's estate. After having carefully read ail of thèse cases, I am of 
opinion that they cannot be controlling in this case. Most of them do 
not involve insurance policies like the one in this case. The actions in 
several of them were based on lodge benefit certificates largely govern- 
ed by the by-laws of the lodge. In Equitable Life v. Weightman, supra, 
the policy was similar to the one hère, in that it was on the lives of tvv^o 
persons, the husband and the wiie, and payable to the survivor. The 
court upheld the right of the représentative of the deceased wife, one 
of the insured, who was murdered by her husband, the other insured, 
upon the ground that the contract was not joint, and that the husband 
the actual survivor having disqualified himself by his crime, could not 
recover, and that therefore the représentative of the deceased wife 
was entitled to hâve judgment. In efifect, the court held that the con- 
tract could not and had not been terminated by the fact that one of the 
insured had murdered the other. The opinion in the case seems to be 
based upon a false notion and a sentiment — the notion that it would 
be inéquitable for the policy to lapse, and a humane sentiment to pro- 
vide for the motherless children. 

I submit that such position is untenable. The argument in its sup- 
port is predicated upon a condition or provision, which it adds to the 
policy and which was never contemplated by the parties when it was 
issued. While the reasoning is interesting, I think it more specious 
than logical, and certainly it is not inéluctable. The theory for the con- 
clusion reached by the court is bottomed on a sublimated idea, and is 
at war with the proper légal interprétation of the contract of insurance 
and is not consistent with the sound public policy announced by the 
fédéral courts in adjudicated cases. This I shall undertake hereinaft- 
er in a brief way to show. 

I hâve carefully read the policy of insurance sued on in this case, 
and am convinced that it is a joint contract enforceable only in favor of 
the survivor of the insured. A similar contract was considered by the 
Suprême Court of the United States in Conn. M. L. Ins. Co. v. Schaef- 
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er, 94 U. S. 457, 24 L. Ed. 251, and was held to be joint. The policy 
désignâtes Mr. and Mrs. Spicer as the insured ; they agreed that the 
policy be made payable to the survivor ; the death of one ripened the 
liability under the policy ; they agreed to pay the premiums ; and, cer- 
tainly, both became liable therefor. The right reserved to change the 
beneticiary is made dépendent upon the consent of the insured, meaning 
thereby both Mr. and Mrs. Spicer. Under this provision neither of the 
insured could hâve been deprived of rights under the policy except by 
the consent of the other. In my opinion this had the efifect of creating 
a vested interest in the survivor, since both of the insured had to con- 
sent to a change of beneficiary. The gênerai rule is that a policy and 
the amount to become due under it belong, the moment it is issued, to 
the person or persons named in it, as beneficiary or beneficiaries, and 
there is no power in the person procuring the Insurance by any act of 
bis to transfer even by deed or will to any other person the interest of 
the person named. Central Nat. Bank v. Hume, 128 U. S. 195, 206, 
9 Sup. Ct. 41, 32 L. Ed. 370. 

[2] In the présent case, by the terms of the policy each insured became 
bound by the conduct of the other, and they both obligated themselves 
for the perforinance of the whole undertaking. Elliott on Contracts, 
vol. 2, § 1479; Corpus Juris, vol. 13, p. 575, § 557. Mr. and Mrs. 
Spicer each agreed that bis or her right under the policy should ter- 
minate in favor of the survivor, and it is a condition précèdent to the 
right of recovery on the policy that the survivor of the insured should 
sue. My view in this respect is supported by the décision in Mutual 
Eife V. Armstrong, cited above, wherein the Suprême Court denied 
a recovery to the administrator of the insured because it appeared 
f rom the facts that the insured previous to his death bas assigned the 
policy; it also appearing in that case that the assignée of the policy 
had murdered the insured. The ruling there was to the effect that only 
the assignée had a valid claim, and, he having matured the policy by 
his conduct in murdering the insured, there could be no recovery. The 
principles of public policy governing life Insurance contracts announc- 
ed by the Suprême Court in Ritter v. Mutual Life, 169 U. S. 156, 18 
Sup. Ct. 300, 42 L. Ed. 693, Burt v. Union Central, 187 U. S. 362, 23 
Sup. Ct. 139, 47 L. Ed. 216, and Northwestern Mutual v. McCue, 223 
U. S. 234, 32 Sup. Ct. 220, 56 E. Ed. 419, 38 L. R. A. (N. S.) 57, also, 
it seems to me, bave direct application. The trend of ail thèse décisions 
is to deny recovery on life Insurance contracts where it appears that the 
maturity of the contract was wrongfully accelerated by the beneficiary. 
As stated in Burt v. Eife Ins. Co., supra : 

"Public policy forbids the Insertion in a contract of a condition which woulcl 
tend to induce crime, and, as it forbids the Introduction of such a stiiiulatlon, 
It also forbids the enforccinent of a contract under circums tances which can- 
not be lawfully stipulated for." 

[3, 4] It bas also been the policy of the United States courts to con- 
fine the right of recovery on a policy of the character involved within 
the "four corners of the contract." In Mutual Life Ins. Co. v. McCue, 
supra, it is said : 
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"The pollcy is the measiire of the rights of overybocly iinder it, and, as It 
does not cover death by the law, there cannot be rocovery either by McCue's 
estate or by his children." 

I am of the opinion that the policy sued on expressly provides for 
a recovery in favor of the survivor, and it appearing that the survivor, 
Samuel C. Spicer, Jr., having forfeited his rights under the policy, 
there can be no recovery thereon in favor of the plaintiff hère. 

The défendant also insists that, under section 3765 of the Code of 
Alabama, Samuel C. Spicer, Jr., takes one-half of the personal estate of 
his wife, Nobie N. Spicer, and that a recovery in favor of the plaintiff 
would inure to the benefit of Samuel C. Spicer, Jr., to that extent. In 
the view that I hâve aiready taken of the case, it is unnecessary to dé- 
cide this featurc of the case, though it may be proper to say thaï the 
rule of public policy, so strongly adhered to in the fédéral courts, would 
not, in my opinion, sanction such a resuit. 

It follows that the demurrers to counts 2, 3, and 4 of the complaint 
should be sustained, and that the demurrers to pleas 3, 4, 5, and 6 
should be overruled, and judgment may be accordingly entered. 



COVEY V. UNITED STATES. 

(District Court, N. D. lowa, W. D. February 24, 1920.) 

No. 271. 

1. Pleading (S=38{7), 22 — Allegatioms as to bigiit to eecoveb wae eisk in- 
sukanoe not conclusion, ob immatekial, or ireelevant. 

In an action on a policy issued by the Bureau of War Risk Insurance, 
an allégation that by the terras and conditions of tlie policy plaintiff vvas, 
and had been since n specified date, cntitled to the sum of $10,000 as set 
out in such policy, vvas not a conclusion, in connection with other alléga- 
tions as to his enlistment, entry into the service, application, and obtaln- 
ing of insurance, that he served in the army, was wounded, honorably dis- 
charged, and applied to the Bureau of 'VTar RlsU Insurance for payment, 
nor were tliey immaterial or Irrelevant. 

^. Pleading ®=>364(1) — Allégations not subject to be stricken as imma- 
terial, IRRELEVANT, OR EEDUNDANT. 

In an action on a policy issued by the Bureau of War Elsk Insurance, 
allégations as to letters, addressed to the bureau, requesting payment and 
demandlng Information enabllng plaintlft" to prove liis daim, and as to his 
fallure to reçoive any ansv.'er, were not subject to be stricken as Immate- 
rial, irrelevant, and redundant. 

3. Pleading <S=>,"64(]) — Allégations subject to motion to strikb as imma- 
terial, IREELEVANT, AND EEDUNDANT. 

In an action on a pollcy Issued by the Bureau of War Bisk Insurance, 
allégations as to requests for information from plalntlff's .superlor officers 
as to the method of coUecting his clalm, and as to thelr fallure to fumish 
such Information, and as to the necesslty of employing an attorney coii- 
trary to the statement on the pollcy, and as to the pollcy and intent of the 
agents and officers of the United States, In the arniy and In the Bureau 
of War Klsk Insurance, respectiug clalms on policies, 'heli, subject to be 
stricken as immaterial, Irrelevant, and redundant. 

<3=3For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Digests & Indexes 
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4. Pleadixg <2=o07(-'î) — Allégations on wae eisk polict subject to motion 

to make more si'ecific. 

In an action on a war risk Insurance pollcy, plaintifï wlll be roqulred to 
niake more spécifie his allégations as to the nèglect, failure, and refusai of 
the Bureiiu of War Risk Insurance to make payment or settlenient, and 
tliat the bureau and the United .States, through the director and Its otti- 
cers and agents in siich bureau and in the army, had notice of plaintifC's 
rîglits, by allegins, so far as known to him, the naines of the otflcers and 
agents referred to, and the particulars of the director's neglect, failure, 
and refusai to make settlenient. 

5. Unitku States <®=>125 — May be sued only witii coxsent of Oonoress. 

"J'iie United States may not be sued in their own courts without the con- 
sent of Congress. 

6. United States (g=^]27 — Action on war risk bolioies may be brougiit 

OKEY in event oe disaoreement witii Bukeau of Wae Risk Insurance. 
Under War Risk Insurance Act, § û. as amended by Act May 20, 191S, 
40 Stat. 556, and Act Jiily 11, 1018 (Comp. St. Ann. Supp. 1919, §§ 514e, 
514kk), an action on a claini may lie brouglit against the United States in 
the District Court, in adinirally or otlicrwise, only in the event of a dis- 
agrc'enient as to the claim or its amoimt betwecn the claimant and the 
Bureau of War Risk Insurance. 

7. United States ©=5125 — Action on war risk poticy is consbnted to, 

WllEN brougiit IÎECAUSE OF DISAGREEMENT WITH BUREAU OF WaE RiSK 

Insurance. 

An action on a policy under War lUsk Insurance Act, § 5, as amended by 
Act May 20, 1918, 40 Stat. 556, and Act July 11, 1918 (Comp. St. Ann. Supp. 
1919, S§ 514e, 514kk), is brought with the consent of the Bureau of War 
Risk Insurance, wheii brougiit because of disagreement with such bureau 
as to the claim or its amount. 

8. United States <©=3l31 — Jurisdiction of action on war risk policy dé- 

pends ON policy and CIBCUMSTANCES of INJURY. 

Though War Risk Insurance Act, § 5, as amended by Act May 20, 1918, 
40 Stat. 556, aud Act .luly 11, 1918 (Comp. St. Ann. Supp. 1919, §§ 514e, 
514kk), provides that, in the event of disagreement as to a daim for 
losses or the amount thereof, an action may be brought against the 
United States in the District Court .sitting in admiralty, the jurisdic- 
tion of the District Court sitting in admiralty dépends on the contract or 
policy issued and the circunisrances or maiiner in wlilch the claimant was 
injuri'd. 

At Law. Action by Léo L. Covey against the United States. On 
defendant's motion to strike parts of count 1 of the pétition, and on 
demurrer to count 2. Motion sustained in part and overruled in 
part, and demurrer sustained. 

The allégations sought to be strlcken by paragrajibs 2, ^, and 4 of the mo- 
tion were those eoinmencing with the words "That on the 24th day of May, 
1919, plaintiff made claim," and ending with the words "that lie bas never re- 
ceived any ansvver to either of said letters." 

The allégations sought to be strickon liy paragraphs 5, 6, 7, and 8 of the 
motion were tlio.se commcncing with the words "That he orally requested in- 
formation froni his suiierior offlcers," and ending with the words "if allowed 
to continue would underniine flxed governmcnt and the Constitution of the 
United States." 

Paragraph 9 sought to require idaintiff to make more spécifie the alléga- 
tions as to the neglect, failure, and refusai of the Director of the Bureau of 
War Risk Insurance to make payment or settlement, and as fo notice, by nam- 
ing the ofiicers and agents in such bureau and In the United States army re- 
ferred to therein, and by setting ont wherein the director had neglected, failed, 

<g=»For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
263 F.— 49 
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and refused to make payment or settleinent, and wherein lie had neglected and 
failed to comply with the statute. 

William Mulvaney, of Cherokee, lowa, T. P. Cleary, of Sioux City, 
lowa, and Grenville P. North, of Cherokee, lowa, for plaintiff. 

F. A. O'Connor, U. S. Atty., of Dubuque, lowa, and Seth Thomas, 
Asst. U. S. Atty., of Ft. Dodge, lowa. 

REED, District Judge. The plaintiff, Léo L. Covey, filed in this 
court on July 8, 1919, his pétition in two counts against the United 
States of America, as défendant, as follows: 

Count One. 

That the plaintiff is a résident of Cherokee, Cherokee county, lowa. 

That the défendant, the United States of America, Is a sovereign power and 
nation, and that by an act amending an net of Congress entitled "An a et to 
anthorize the establishment of a Bureau of War Rislv Insurance in the Treas- 
ury Department," approved by the Président of said sovereign power, the 
United States of America, on Oetober 6, 1917, the défendant granted permis- 
sion to bring suit against the United States of America in the District Court 
of the United States In and for the district in which plaintiff is a résident i'or 
and on account of the things hereinafter stated. 

That on the 21st day of Mareh, A. D. 1918, the plaintiff enlisted in the 
United States Army and served therein until honorably discharged therefrom 
on account of wounds received at Cliateau Thierry, France, while engaged in 
battle against the Impérial German government. 

That the plaintiff was discharged from the United States Army on June 5, 
1919, and a copy of said discharge is hereto attacJied and made a part hereof 
as fully and completely as if set out herein, and marked "Exhibit A." 

That on the 5th day of April, 1918, pursuant to the terms of the before men- 
tioned act of Oongress, the plaintiff applied for insurance against deatli or 
permanent total disability as contemplated in said act, in the sum of ten thou- 
sand dollars, and was issued a policy of insurance, a copy of which is hereto 
attached, marked "Exhibit B," and made a part hereof as fully and completely 
as if set out herein. 

That by the terms and conditions of said contraet or policy of insurance the 
plaintiff is, and has been slnce the Ist day of August, 1918, entitled to the sum 
of ten thousand dollars as set out in said policy of insurance. 

That on the 24tli day of May, 1919, plaintiff made claim for said sum under 
the terms of said policy by addressing a letter to the Bureau of War Risk In- 
surance, Washington, D. C, said letter stating the conditions and requesting 
payment. 

That again on the 7th day of June, 1919, after being discharged from the 
United States Army, the plaintiff loailed another letter to the Bureau of War 
Risk Insurance, demanding that lie be fumished with information, so as to 
enable him to prove his claim under said policy and coUect the amount due. 

That he has never received any answer to either of said letters, and has 
never received any payment under policy, or any otlier payment on account 
of said total permanent disability, from the United States of America or any 
other person or corporation. 

That he orally requested information from his superior offlcers at the United 
States General Hospital No. 26, at Ft. Des Moines, lowa, as to the method of 
collecting his claim and as to the amount he was to be allowed. That said 
offlcers and agents of the United States of America fumished him no informa- 
tion relative thereto, except an oral statement that plaintiff would be allowed 
20 per cent, permanent disability. 

That, contrary to the Important notice printed on tlie back of said policy of 
insurance, reading as follows: "It will not l>e necessary to employ an attorney, 
claim agent, or other person to secure benefits under this certiiicate"— it is nec- 
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essary to employ an attorney to colleet said Rurn, and yonr plalntiff has agreed 
to pay his attornpy the suni of ono thousand dollars tlierefor, or 10 per cent. 
of the amount recovered. 

Further, your plaint ifï is infonned and Ivlieves it is the policy and intent of 
said agents and olli(:(>rs of the Unit(xl States of America, both in the United 
States Army and in the Bin-eau of AVar lîisk Insurance, to delay payment on 
Insurance policies so issued, and it is further their policy and intent to con- 
strue ail cases as not to be pennanent total dlsability, as the plaintlff knows 
of no pcrson who has been allowed iiernianent total disabllity, but admlts that 
there hâve been a few sueh cases. 

But your plaintiff is infonned and belleves it is rather their purpose and 
intent to force said persons to aeccpt alnis from charitable organisations, such 
as the Red Cross, or to re-eulist in the United States Army, in order to get any 
beneflts from said i>olicies of Insurance. That ail of said policies and inten- 
tions are in direct contravention of said aet of Congress, and if continued will 
deprive ail v/oundcd soldiors, sailors, and marines froin deriving their just 
beneflts under said act. That said ac-t was passed for (he purpose of furnish- 
ing a just compensation to the soldier, sailor, or marine who received injuries 
or was disabled in tho service of the United States, and to prevent him from 
beconiing an object of bounty of charitable organizations. That your plaintlft 
is infonned and belleves that the aforesaid notice printed on the back of said 
policy of insurance Is for the purpose of lulling the benefleiary into passive 
acquiescence in the forogoing unlawful policies and intentions, and to prevent 
the collection of just daims against tho United States under said policies of 
Insurance, and in contravention to the policies and desires of a just and thank- 
ful gûvemnient, Congress, and i)eople. That said notice heretofore referred 
to is false, and the publication of the sanie on the back of said policy of In- 
surance is unlawful and against pubJic policy, and if allowed to continue would 
undermine fixed government and the Constitution of the United States. 

That plaintiff, Léo L. Covey, \^as wounded by shrapnel in battis at Château 
Thierry, France, during the month of Julj', 1018, and sustained injuries there- 
from that pernianently and totally disabled him, as contemplated in the afore- 
said act of Congress and said contract or policy of insurance, and is entitled 
to the beneflts of said policy from and after Angust 1, 1918. 

That plaintiff lias paid the sum of sixty-four dollars premium on said policy 
of insurance after said injury occurred, the same being deducted from his pay 
while in the United States Army, which said sum is now owed him by the 
United States of America under the ternis of said policy of insurance and 
said act of Congress. 

Tliat during ail of the tinie of the life of said policy of insurance the plaintiff 
paid promptly preiuiuras on said policy, the saine being deducted from his pay 
in the United States army, and plaintiff has performed ail of the conditions 
of said contract or policy of insurance necessary to enable him to recover 
thereon. 

And that said Director of the Bureau of War Risk Insurance has neglected 
and failed and refuscd to niake any payment or settlement under said policy, 
and has neglected and failed to comply with said act and the terins thereof, 
although he lias had actnal notice of plaiiitift"s rights, and the United States 
of America has actual notice of plaintiff's rights, throiigh said director and 
through Its officers and agents in the Bureau of War liisk Insurance and in 
the United States Anny. 

Wherefore plaintiff, Léo L. Covey, demands judgment against the United 
States of America, on- tins the flrst count of liis pétition, in the sum of eleven 
thousand and seventy dollars and forty cents, and for costs. 

Count Two. 

For a second, further, separate, and distinct cause of action against the 
défendant, tho plaintiff maites ail of count one of this i>etition a part of tliis 
count as fuUy and completfily as if set out herein, in so far as the same is 
applicable, and further states: 
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That on the 6th day of October, 1017, tlie Président of tlie United Shite.-^ of 
America approved the act heretofore referred to iu coimt one and tlie i^anie 
beearae a law. 

Tliat among otlier things said act was an offer by tlie United States ot 
Anierica to insure any person entering tlie miiitary service of tlie r.'nited 
States of America against partial or total disai>ility or permanent total or 
partial disability on account of sickness, disease, or wounds received in tlic 
line of duty and not througli any misconduct on the part of tlie insured ; the 
United States agreeing to pay said premiums as a part of the compensation 
of said person for enlistiiig or entering tlie miiitary or naval service of the 
United States of America and as a part of the compensation for such service. 

That on Mardi 21, 1918, about six months after the passage and approval 
of said act of Congrcss. the plaintiff enlisted and served in the United States 
army until honorably discliarged therefrom on June 5, 1019, and eomplied witli 
ail the other ternis and conditions of said act or offer. That from the tim(> 
of his so enlistlng until wounded a contraet of insurance was in full force aud 
effect by and between the United States of America aud this plaintiff, entirely 
separate and apart from the written policy heretofore referred to in count one 
of this pétition, and insuring tlie plaintiff against partial or total disability 
incurred in the line of duty aud not tlirougli any misconduct on the part ol! 
tlie plaintifC. 

That under the terms of said act and said contraet of insurance tlie plaiutift' 
is entitled to receive for a permanent total disability the sum of thirty dol- 
lars per month for the balance of his life after being discharged from the 
United States Army, and to reçoive said amouut Independeut of any other 
policy of insurance, in writing or otherwise, for which lie paid an additional 
premlum. 

That the natural expectancy of the plaintiff is about tlùrty years from Jmie 
5, 1919, and he is therefore entitled to the suni of ten thousand eight hundred 
dollars to be paid to tiim under tlie torii\s and conditions of said contraet of 
insurance. 

That his condition is résultant througli ne» misconduct of his own, but is the 
resuit of wounds received in battle as liereinbefore set ont in count one hereof. 

That lie bas furnished notice to the Bureau of War Ilisk Insurance as pro- 
vided iu said act and pursuai't to the tenus of said contraet, by mailing let- 
ters to said bureau, aud by applying to ofhcers iu the army of the United 
States of America. 

That the United States of America and the Bureau of War Ilisk Insurance 
hâve aetual notice of his condition and injury and liave failed and neglected 
and refused to niake any payments or settlement under said contraet of in- 
surance, even althougli huge sums hâve beeu appropriated by the Congress of 
tlie United States to pay said clainis and to enable said Bureau of War Ilisk 
Insurance to provide itself with clérical, légal, and other assistance necessary 
to expedite tlie settlement of said chiims. That it bas been nearly twelve 
months since said in,jury, but your plaintiff bas never received auy comnmni- 
cation of any kiud or nature from said Bureau of War Risk Insurance. That 
said Bureau of War Risk Insurance bas access to the i-ecords of tlie War and 
Navy Departments and the assistance of the Médical Coips of the Army aud 
Navy, and it is the duty oC ail of said organisiations, and it was their duty, to 
ascertain the extent of the plaintilï's injuries and tq bave the .same ascertained 
before the discharge of the jilaintiff from tlie United States Army, and to bave 
beguii payments when the plaintiff ceased to draw pay from the United States 
Army. 

That it bas been necessary for the plaintiff to secure the services of an at- 
torney to collect his claim, aud lie has agreed to pay him therefor tbe sum of 
one thousand and eiglity dollars, or 10 per cent, of the amouut recovered, ail 
of whicli sum the i)laintiff is entitled to rocover as a i)art of a judgmeut 
against the défendant pursuant to the terms of said act, and the same is far 
less than the reasonable value of said services. 

That lilaintiffi désires nothing under either count of this pétition by way of 
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charJty, but if he is not entlrled to siiid daims as a matter of riglit under 
existiiis law then he wants tliis pétition dlsmissed. 

Whereforo ])l!iintiff deiiiands judsmi'ut afrainst the défendant on tliis tlie 
second count of liis pétition in tlie sinn of cieven tliousand and eiglit liundred 
and eighty dollars, and for costs, and dcmnnds judgiiient on both eounts of his 
pétition in the aggregate sum of twenty-two tbousand nine hundred and flfty 
dollars and forty cents, togetlier witli tlie cosf.s of this action. 

[Signed] G. P. Nortli, 

Attorney for the Plaintiff. 

Which pétition is stibscribed and sworn to by the plaintiff. The 
discharge and enlistment record is set out as Exhibit A. Exhibit B 
reads as f ollows : 

The United States of America, Treasury Department, Bureau of War Kisk 
Insurance, Washington, D. C. 

Certificate No. 2051058. 
Date Insurance Effective, April S, 1!)1S. 

This certifies that I^eo Covey bas applied for Insurance on tbe amount of 
810,000, payable In case of deatb or total permanent disability in nionthly in- 
stallments of .$57.50. 

Sub.icct to the payment of the premiums required, this Insurance i.s granted 
under the authority of au act amending "An act entitled 'An act to authorijie 
the establishment of a Bureau of War Kisk Insurance In the Treasury Depart- 
ment,' approved Septeinber 2, 1914, and for other purposes," approved (Jctobei- 
6, 1917, and subject in ail respects to the provisions of sueh act, of any amend- 
ments thereto, and of ail régulations thereunder, now in force or hereafter 
adopted, ail of which, together with (he application for this Insurance, and tlu' 
terms and conditions published under authority of the act, shall constitute the 
contract. W. G. M(-Adoo, Secretary of the Treasury. 

William 0. De Lanoy, 

Director of the Bureau of War lîisk Insurance. 

Countersigned at Washington, D. G. M. Deneen, Registrar. 

Form 711. 

Important Notice. 

The insured may change the beneflcdary without the consent of such bene- 
ficiary. This Insurance is not assignable and is not subject to the clalms of 
creditors of the insured or of tbe benefioiaries. 

Sliovild a daim arise under this c(u'tificate, you are reqnested to Write direct 
to the Bureau of War Kisk Insurance, Treasury Department, Washington, D. 
C., in order to secure a prompt settlement. Tliere will he no expense in con- 
nection wlth proving a claim and collecting the amount due, other than small 
fées to notariés. It will not be necessary to consult or employ an attorney. 
claim agent, or other person to secure benefits under this certificate. 

The plaintiff claims of the défendants upon both eounts of the péti- 
tion the aggregate sum of $22,950 and some cents, together with costs 
of the action, but upon what theory the claim of $11,000 and over upon 
each count is made is not clear. 

[1] The défendants hâve filed a motion to .strike out parts of count 
1 of the pétition, paragraph 1 of which motion reads : 

"That by the terms and conditions of ,sald contract or policy of insurance 
the plaintiff Is, and bas been since the tirst day of August, 1918, entitled to the 
sum of ten tbousand dollars as set out In sald policy of insurance" 

— for the reason that the same is a conclusion of the pleader, incom- 
pétent, and irrelevant. Standing alone, the part thus assailed might be 
a conclusion; but in connection with the other allégations of count 
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1 of the pétition, viz. "that the plaintifï enlisted in the United States 
Army, was accepted and entered the service, made application to the 
Bureau of War Risk Insurance, and was granted a pohcy of insur- 
ance (a copy of which is set eut) ; that he served in the army, was 
wounded, honorably discharged, and made appHcation to the Bureau 
of War Risk Insurance for payment of such poHcy" — it can hardly be 
said that such allégations are immaterial or irrelevant, and said para- 
graph 1 of the motion to strike will be and is overruled. 

[2] Défendants also move to strike certain parts of the pétition de- 
scribed in paragraphs 2, 3, and 4 of their said motion, because imma- 
terial, irrelevant, and redundant, which said grounds are each over- 
ruled, for the same reason that paragraph 1 of the motion is overruled. 

[3] Paragraphs 5, 6, 7, and 8 of défendants' motion to strike are 
each sustained upon the ground that each of the parts of the pétition 
thus assailed is whoUy immaterial, irrelevant, and redundant, and such 
parts of the pleading will be and are stricken therefrom. 

[4] By paragraph 9 of their motion the défendants ask that plaintifï 
be required to make more spécifie the allégations of the pétition therein 
quoted, which paragraph is sustained, and plaintiff required to comply 
with such paragraph, so far as known to the plaintiff. 

Said motion is therefore overruled in part and sustained in part. 

Counsel for the défendants hâve also fîled a demurrer to count 2 of 
the pétition upon the following grounds: (1) The plaintiff does not 
hâve capacity under the laws of the United States to bring said cause 
of action in this court. (2) This court is without jurisdiction, un- 
der the laws of the United States, to hear and détermine the cause of 
action alleged and set forth in count 2 of the pétition. 

By this demurrer the défendants challenge the right of the plaintiff 
to maintain this action upon count 2 of the pétition upon the grounds : 
(1) That plaintiff bas not capacity to maintain this action; and (2) 
that the court is without jurisdiction to détermine this controversy. 
Just what the plaintiff's want of capacity to maintain this suit is, is 
not clear, unless it be that the plaintiff's citizenship is not alleged, 
which it is not. 

By the alleged want of jurisdiction to détermine this controversy it 
may be that it is because it is not alleged that the Congress bas con- 
sented to this suit being brought against the United States. Of thèse 
in their order: 

1. If the alleged want of capacity is a failure to show the plain- 
tiff's citizenship, that may be amended. 

[5] 2. It is true that the United States may not be sued in their 
own courts without the consent of Congress. Hill v. United States, 
149 U. S. 593, 598,, 599, 13 Sup. Ct. 1011, 37 h. Ed. 862; Schillinger 
V. United States, 155 U. S. 163, 15 Sup. Ct. 85, 39 U. Ed. 108; 
Bigby V. United S'tates, 188 U. S. 400, 23 Sup. Ct. 468, 47 L. Ed. 
519, and cases there cited. 

By the Judiciary Act of September 24, 1789 (1 Stat. c. 20, § 9, pp. 
73, 77), Congress conferred upon "the District Courts of the United 
States * * * exclusive original cognizance of ail civil causes of 
admiralty and maritime jurisdiction * * * saving to suitors, in 
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ail cases, the right of a common law remedy, where the common law 
is compétent to give it, * * * " as authorized by section 2 of ar- 
ticle 3 of the Constitution of the United States, and this grant has 
been continued in ail subséquent acts of Congress to and including 
section 24 (3) of the Judicial Code (36 Stat. 1091 [Comp. St. § 991]). 
See note to section 256 of the Judicial Code, pp. 131, 132. 

By the Act of Congress approved September 2, 1914 (38 Stat, c, 
293, p. 711 [Comp. St. §§ 514a-514j]), there was established in the 
Treasury Department of the United States a bureau, to be known as 
the Bureau of War Risk Insurance, subject to the gênerai direction 
of the Secretary of the Treasury. The reason for the establishment 
of such Bureau is stated in the preamble to the act as follows: 

"Wbereas, the foreigii commerce of the United States is now greatly Im- 
pedetl and endangered through the ab.senee of adéquate facilities for the In- 
surance of American vessels and their eargoes against the rislis of war; and 

"Whereas, it is deemed necessary and expédient that the tJnitetl States shall 
teinporarily provide for the export shipping trade of the United States adé- 
quate facilities for the insurance of its commerce against the rislcs of war." 

That such insurance would be vvithin the admiralty and maritime 
jurisdiction of the United States can hardlv be doubted. Insurance 
Co. V. Dunham, 11 Wall. 1, 21 (20 L. Ed. 9Ô). 

By the Act of Congress approved October 6, 1917 (40 Stat. c. 105, 
p. 398), the said Act of September 2, 1914, was further amended by 
section 1 of article 1 as follows : 

"That there be in such bureau a Division of Jlarlne and Seamen's Insurance 
and a Divi«oii of Military and Naval Insurance * * * and a Commission- 
er of Military aud Naval Insurance, respectivel.v. * * * 

"See. 2. That such Act of September 2, 1914, as amended, is hereby further 
amended by adding new sections, as follows; 

" 'Sec. 12. That sections 2 to 7 inclusive, and section 9, shall be construed 
to refer only to the Uivision of Marine and Seamen's Insurance. 

" 'Sec. 13. That the diroctor, sub.lect to the gênerai direction of the Secre- 
lary of the Treasury, .shall admlnister, exécute, and enforee the provisions of 
this act, and for that purpose hâve fui) i)0\ver and authorlty to make rules 
and régulations, not inconsistent with the provisions of this act, necessary or 
appropriate to carry ont its pui-poses, and shall décide ail questions arising 
under the act, except as otherwise provided in sections 5 and 405 * * • " 
(Comp. St. 1918, Comp. St. Ami. Supp. 1919, §§ 514a, 514k, 514kk) 

— which rules and régulations, when made, hâve the force of law. 
United States v. Birdsall, 233 U. S- 223, 231, 34 Sup. Ct. 512, 58 L. 
Ed. 930; United States v. Grimaud, 220 U. S. 506, 517-523, 31 Sup. 
Ct. 480, 55 L. Ed. 563. 

The War Risk Insurance Act (of September 2, 1914) was further 
amended bv the Act of Congress approved July 11, 1918 (40 Stat. c. 
145, p. 898), section 5_(Comp. St. Ann. Supp. 1919, § 514e) of which, 
as so amended, reads in this way: 

"Sec. 5. That the Secretary of the Treasury is authorized to establish an 
advisory board, to coiisist of three members skilled in the practices of war 
risk insurance, for the purpose of assisting the bureau * * * in fixing 
rates of premium and in adjustment of claims for los.ses, and generally in 
carrying ont the purpo.ses of this act. * * » He is likewise authorized to 
.•ilJi)oint two porsons sidlled in the practice of accident insurance for the pur- 
pose of assisting tlic bureau * * * in the adjustment of claims for death, 



7T6 263 FEDERAL REPORTER 

Personal Injury, or détention ; * • ♦ In the event of the disagreement as 
to the claini for losses, or amount thereof, between the * * * bureau and 
the parties to such contract of insurance, an action on the daim may be 
brought against the United States in tlie District Court of the United States, 
sitting m admirait!/ in the district in wliicli the elainsant or liis agents may 
réside. Tlie Secretary of the Treasury is, in his judgment, autliorized to com- 
promise the elaini eitlier béfore or after tlie Institution of au action thereon." 

40 Stat. c. 105, the Act of October 6, 1917, § 400, p. 409 (Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, § 514u), under article IV, en- 
titled "Insurance," provides: 

"That in order to give every commissioned officer and enlisted man and to 
every member of the Army Nurse Corps * * * wlien employed in active 
service under tlie War or Navy Departments greater protection for themselves 
and their dependents than is provided in article III, the United States, upon 
application to the bureau, and without médical examinatlon, shall grant in- 
surance against the death or total permanent disability of any such person in 
any multiple of .$,500, and not less than $1,000, * * * upon the payment of 
the premiums as hereinafter provided." 

Other sections provide the terms upon which such insurance may 
be procured by every such person, and how the insurance shall be 
adjusted and paid by the Bureau of War Risk Insurance in case of 
death or permanent disabihty occurring while in the line of duty. 
Section 405, p. 410 (see Comp. St. Ann. Supp. 1919, § 514vvv), pro- 
vides : 

"That in the event of disagreement as to a claim under the contract of In- 
surance between the bureau und any beneflciary * * * thereunder, an ac- 
tion on the daim may be brought against the United States in the District 
(yOurt of the United States in and for the district in which such beneSciaries 
or any one of them résides. The court, as part of Its judgment, shall détermine 
and allow such reasonable attoruey's fées," etc. 

By section 5 of the War Risk Insurance Act as originally enacted it 
is provided that: 

"lu the event of disagreement as to the claim for losses, or amount thereof, 
between the said bureau and the parties to such contract, * * * an action 
on the claim may be brought against the United States in the District Court of 
tbe United States, nitting m admiralty, in the district in which the claimant 
or his agent may réside." 38 Stat. e. 203, § 5, p. 712. 

As amended by the Act of May 20, 1918, 40 Stat. 556, section 405, 
containing the words "sitting in admiralty," is omitted therefrom ; 
but by the act approved July 11, 1918 (40 Stat. c. 145, p. 898), the 
words omitted are restored to section 5, again providing: 

"In the event of disagreement as to the claim for losses, or amount thereof, 
between the * * * bureau and the partle.s to such contract, * * * an 
action on the claim may be brought against the United States in the District 
Court of the United States, sitUnff in admiralty, in the district in which the 
chiimant or his agents may réside. Q^be Secretarj^ of the Treasury is, in his 
judgment, authorized to compromise the claim either before or after the in- 
stitution of au action therein." 

[6] It thus appears that the Director of the Bureau of War Risk 
Insurance, subject to the gênerai direction of the Secretary of tle 
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Treasury is empowered and directed to administer and enforce the 
provisions of the War Risk Insurance Act, and for that purpose is 
given full power and authority to establish the right to benefits, com- 
pensation, or insurance provided for in this act, the form of appli- 
cations therefor, the niethod of making investigations and médical ex- 
aminations, and ail other things necessary or proper to a full and 
final détermination of the rights of ail claimants to compensation, the 
manner and form of the adjudications and avvards, and it is only "in 
the event of disagreement as to the claim for losses, or amount there- 
of, between the said bureau and the parties to such contract or policy," 
that an action on the claim may be brought against the United States 
in the District Court, either in admiralty or otherwise, under the 
War Risk Insurance Act. 

[7] In either event, the Bureau of War Risk Insurance has con- 
sented that the suit may be brought against the United States. 

The pétition is set out at length, that its full terms and import may 
be shown, but there is nothing therein to indicate the citizenship of 
the plaintifif, the nature or character of the injuries received by liim in 
the battle where he was wounded, the extent of his disability, or that 
there is any disagreement between him and the Bureau of War Risk 
Insurance upon v^'hich he brings this suit. In the absence of such 
disagreement there is nothing for the court to détermine, and the 
Bureau of War Risk Insurance is fully authorized and empowered to 
adjust the plaintiff's claim and award to him the amount it may find 
upon investigation to which he may be entitled under his policy of 
insurance. 

[8] Whether or not this court sitfing in admiralty would hâve ju- 
risdiction of the plaintiff's suit may be doubted, but it would dépend 
upon the contract or policy issued to him, and the circumstances or 
manner in which he was injured. The Plymouth, 3 Wall. 20, 18 L. 
Ed. 125, and cases cited; Atlantic Transi)ort Co. v. Imbrovek, 234 
U. S. 53, 58, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 
1157, and cases cited; Southern Pacific Co. v. Jensen, 244 U. S. 200, 
and cases cited beginning at page 214, 37 Sup. Ct. 524, 61 U. Ed. 1086, 
L. R. A. 1918C, 451, Ann. Cas. 1917E, 900. 

This action is not brought in admiralty, and the Bureau of War 
Risk Insurance is authorized to détermine whether or not the plaintiff 
is entitled to recover upon the contract or policy of insurance and 
the amount thereof. 

The plaintifï will therefore be permitted to amend his pétition within 
20 days after the filing of this opinion, if he shall so elect, by setting 
out his citizenship, even though it may not be necessary, the nature 
and character of his injuries, the extent of his disability, and whether 
or not there is any disagreement between him and the Bureau of 
War Risk Insurance as to his claim, and what such disagreement is, 
if any, that the court may détermine whether or not the suit is one with- 
in its admiralty or maritime jurisdiction, or one in which the common 
law will afford him a complète remedy. The court will then détermine 
whether or not the case shall be referred to the Bureau of War Risk 



778 263 FEDERAL REPORTEE 

Insurance for final détermination, or tried as one in which the com- 
mon law will afford plaintiff a remedy. 

After the filing of such amendment, if any is filed, the défendants 
may answer or otherwise plead to such amendment within 20 days, and 
the matter will then stand for détermination upon the issues thus made. 

It is ordered accordingly. 



FARRELL et al. y. FIRST NAT. BANK OF PIIILADELPHIA, 

(District Court, E. D. Pennsylvania. February 17, 1920.) 

No. 5132. 

1. BANKB and BANKING ®=>148(3) LlABlLITY FOR NEGLIGENT FAILUEE TO DIS- 

COVEE FOBGEBY NOT BELIEVEi'D BY DEPOSITOK'S NEGLIGENCE. 

A depositor's recovery against a bauk for iiegligenfly failing to detect 
a forgery is not preeluded l>y tlie de]>ositor's fuilure to examine his bank 
stateineat and cliecks. 

2. Banks and banking ®=3l48(3) — Bank liable fob païments contraey to 

POWER OP ATT0KNEY'. 

Where plaiBtifif depositor gave détendant bank a power of attorney au- 
thorizing an employé of the dei^ositor to draw ehecks under a speeified 
sum and settle the bank account, hcld, that the bank's liabillty for 
amounts cheeked out by the employé in excess of the speeified amount was 
not affeeted by the depositor's fallure to examine the monthly bank state- 
ments, since the power of attorney notifled the bank that the employé 
would examine the statements. 

3. Banks and banking <S=148(3) — Recovebt by depositob not phecluded 

BY FAILITRE to examine ACCOUNTs'iN OTHEE BANKS. 

A depositor's recovery against a bank for making payments contrary to 
the limitations of a iwwer of attorney hcld not preeluded by the deposi- 
tor's fallure to examine indorsements upon ehecks and duplicate deposit 
slips In another bank, which inight hâve led it to discover the unauthor- 
ized payments. 

4. Banks and banking ©=^148(3) — Depositor's neigligence must direotly 

affect bank to preclude recovery. 

In a depositor's action against a bank for wrongfully paylng out funds, 
the depositor's négligence is immaterial, unless it directly and proxi- 
mately affeeted the bank's performance of its duties. 

5. Banks and banking <S=>14S(1) — ^Bank liable for unauthobized pay- 

ments. 

Where défendant bank pcrmitted a defaulting employé of plaintiff de- 
positor to check out funds contrary to the limitations speeified in a power 
of attorney given the bank, the bank was liable for such payments, under 
the rule that, where one of two Innocent parties must sufCer for the tor- 
tlous act of a third, the party giving the aggressor the means of doing 
the wrongful act must bear the conséquences. 

6. Faymbnt iS=>47(1) — Bank entitled to only partial benepit fbom be- 

paymbnts made by defaulting employé of depositok. 

In action by a depositor against a bank, which had permitted a default- 
ing employé of the depositor to withdraw funds contrary to the limita- 
tions of a ix>wer of attorney, held, that the depositor might apply money 
repald to it by the defaulting employé upon other losses caused it by the 
employé, and need apply only the remalning balance on the bank's debt 
toit. 

@S3Por other cases see same topio & KBY-NUMBEH iu ail Key-Numbered Digests & Indexes 
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7. Payment <S=>47(1) — Bank not entiti-ed to crédit for eepayments made 

to deposi'j ob by defaulting employé. 

In a depositor's action agahist a bank for pcnnitting a defaviltlng em- 
ploj'ê of the depositor to withdraw fuuds contrary to tlie limitations of a 
power of attorney, fwld, that the depositor miglit recover Its entire actual 
loss from such withdrawals, wlthout creditlng the hsmk with certain sums 
whlch the employé repald to the depositor, to inake good other défalcations. 

8. Banks anb banmno <S=5l48(l) — Bank not entitled to certain ciœdits 

IN action by depositor. 

In a depositor's action agalnst a bank for permitting a defaulting em- 
ployé of depositor to \\ithdraw nioney contrary to the ternis of power of 
attorney, held, that the bank was not entitled to claimi crédit a second 
tinie for an item whlch plaintiff credited to it iu its statement of claim, 
nor anotlier sum which iiever reached plalntiff. 

At Law. Action by J. Walter Farrell, Charles Weil, Sumner S. 
Weil, and John McKey, trading- as Weil, Farrell & Ce, against the 
First National Bank of Philadelphia. Upon rule for judgment for 
want of a sufficient affidavit of défense. Rule made absolute. 

J. Howard Reber, of Philadelphia, Pa., Henry A. Rubino, of New 
York, N. Y., and George Wharton Pepper, of Philadelphia, Pa., for 
plaintiffs. 

Joseph S. Clark and Ovven J. Roberts, both of Philadelphia, Pa., for 
défendant. 

THOMPSON, District Judge. From the plaintiffs' statement of 
claim and the affidavit of défense, the relevant facts for the purposes 
of this rule may be stated as f ollows : 

The plaintififs are engaged at Boston in the purchase and sale of 
commercial paper. The plaintiffs in 1910 opened a Philadelphia office, 
and placed one M. T. Snyder in charge as their Philadelphia agent for 
the sale of commercial paper in Philadelphia and vicinlty. On March 
22, 1910, the plaintiffs opened an account with the Merchants' Na- 
tional Bank of Philadelphia, which was subsequently merged into the 
First National Bank of Philadelphia, the défendant, and the défend- 
ant took over this account. The account was opened and always stood 
in the name of Weil, Farrell & Co., and when it was opened they 
filed with the bank a power of attorney which authorized Snyder to 
draw upon the account, but in no event in excess of $1,000 at any one 
time, and to manage and make settlement of the account. Snyder con- 
tinued to make deposits in and draw checks upon the account within 
the limitations of the power of attorney until the month of April, 
1915. On April 25, 1915, the accoimt showed a balance in favor of 
the plaintiffs of $89.09. The plaintiffs, during the whole period of 
the transactions in question, had an account with the Girard National 
Bank of Philadelphia, and up to April 25, 1915, their agent, Snyder, 
deposited the proceeds of the sales by him of commercial paper in the 
Girard National Bank; the plaintiffs drawing direct on that account 
from their Boston office. 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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Commencing on or about April 26, 1915, and continuing down to 
May 24, 1917, Snyder deposited in the défendant bank, to the crédit 
of the plaintiffs, checks, duebills, and drafts, the property of the plain- 
tiffs, aggregating $3,182,247.93. He also deposited cash and checks, 
not the property of the plaintifïs, amounting to $36,767.10, and the de- 
fendant credited the plaintiffs with $35,000 deriyed from the purchase 
from Snyder by the défendant of commercial paper to that amount on 
option to return the paper. The défendant, having exercised the op- 
tion, debited the plaintiffs' account with that amount. The total sum 
credited to plaintiffs' account from April 26, 1915, to May 24, 1917, 
was $3,254,015.03. In April, 1915, Snyder had opened a spéculative 
account with F. P. Ristine & Co., a firm of stockbrokers in Phila- 
delphia, and in order to use the plaintiffs' money for that purpose, he 
deposited the proceeds of many of the notes sold by him with the de- 
fendant bank. He withdrew from the défendant bank checks in ex- 
cess of $1,000, the limitation in the power of attorney, aggregating 
$3,161,981.64. 

Part of the said amount thus drawn out by him was deposited with 
the Girard National Bank to the plaintiffs' crédit and part used for his 
spéculative account. The sales of notes from which the funds used 
in the spéculative account were derived were not reported by Snyder 
to plaintiffs for a few days, and, in order to cover his transactions, he 
would take the proceeds derived from later sales of paper and deposit 
them with the Girard National Bank, and report the deposit as the 
proceeds of earlier sales of paper. In this way he would always be 
a few days ahead with the sales of paper, and for thèse few days 
would hâve the use of the money collected. The items deposited with 
the Girard National Bank did not coïncide with the advices Snyder 
had given the plaintiffs by telegraph of his sales, and, in order to cover 
up such discrepancies, the plan Snyder carried out was as follows : 

He would deposit checks representing the proceeds of later sales, 
adding a check either on the défendant bank or some other bank, in 
which he had a private account, to make up the necessary total, and 
would hand the officer of the bank two deposit slips, one setting out 
the items deposited and the total and the other setting out merely the 
total. The latter, purporting to be a duplicate of the former, was 
stamped and initialed by the receiving teller and handed back to Sny- 
der, who would then enter on it false items representing the sales con- 
cerning which he had advised plaintiff, and forward the deposit slip 
to them along with his report giving the détails of each item of sale. 

During the whole period from April, 1910, to May 23, 1917, ex- 
cepting for the first month, the plaintiffs had no knowledge that the 
account with the défendant bank was being used by Snyder, and re- 
garded it as a dormant and inactive account, but did not so inform the 
défendant. On the latter date, through a request by letter from the 
défendant for confirmation of Snyder's action in having paper belong- 
ing to the plaintiffs carried by the bank on option, one of the plaintiffs 
went to Philadelphia and learned of the condition of aft'airs. 

A recapitulation of the figures upon which the plaintiffs' claim is 
based is as follows : 
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Amount to the crédit of account on April 26, 1015 ? 89.09 

Deposits betweeu April 2G, 1915, and May 24, 1917, inclusive 3,254,015.03 

$3,254,104.12 
Withcirawals by Snyder. 

(a) Clieclfs In excess of ,¥1,000 which reached Weil, 

Farrel] & Co. bv deiiosits in their acconnt in 

The Girard National Banls: $2,803,0,52.18 

(b) Checlff; for less than $1,000 whieb reacbed 

Weil, Farrell & Co. by deposits in their ac- 
count in the Girard National Banlt 27,042.61 

(e) Check to take up duebill for notes purchased 
by défendant on option to retum and option 
exercised 17,500.00 

(d) Checks to take np paper on option to otlier 

banks and option exercised 101,938.38 

(e) Checks to take up drafts de])osited to plain- 

tlffs' crédit in the Girard National Bank 51,741.18 

(f) Checks in amounts not exceedius $1,000 34„304.20 

(g) Check to take up due bill for notes purchased 

bv défendant on option to return and option 

eierdsed 5,000.00 

(h) Charge against défendant'» acconnt upon de- 
livery to tlie plaintiffs by the défendant of 
notes aggregating !f;.'>0,000 sold under option 
by Snyder to tlie défendant to take up crédit 
to tbe plaintiffs in the bank to tliat amount 
upon delivery of the said notes to the plain- 
tiffs 30,023.61 

Total 3,160,602.16 



Which, deducted from tbe total deiiosits, leaves a différence of . . $ 93,501.90 

The différence of $93,501.96 which is the amount for which the 
plaintiffs sue is made up as follows : 

Thirty-five checks, eacb in excess of .$1,000, drawn either to Sny- 
der's persoiuil order or to tbe order of cashier's checks, or New 
York drafts, or the l'ennsylvania Coiiipany, ail for bis jjcrsonal 
u.se $02,750.00 

Balance admitted by tlie défendant to l)e on liand May 24, 1917. .. . 751.96 



Total $93,501.90 

The plaintiffs received the benefit of ail other items of charge in 
the above recapitulation, either Ihrough deposits in the Girard Na- 
tional Bank or through return of the paper representcd by the charges. 

The défendant avers in its affidavit of défense that from August, 
1912, to May, 1917, monlhly statements of account were rendered by 
the défendant to the ]>laintiffs and delivered to the plaintiffs' agent, 
Snyder, under the authority and direction contained in the power of 
attorney ; thèse monthly statements being accompanied by ail the 
canceled checks of the plaintiffs drawn on and paid by the défendant 
during the preceding month, including ail the checks mentioned in the 
statement of claim. 

It is averred that thèse statements of account, with the checks and 
vouchers, did not actually reach the plaintiffs, being held and retained 
by Snyder in plaintiffs' Philadelphia office, or destroyed by him, but 
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that the plaintiffs had in law full notice and knowledge of ail of the 
facts shown by the monthly statements of account and canceled cliecks 
and vouchers ; that plaintiffs, having such notice and knowledge, and 
failing to object within a reasonable time to the honoring of checks in 
excess of $1,000, and the charging thereof to plaintift's' account, ac- 
quiesced in the honoring and charging of ail of said checks, and waived 
the limitation in the power of attorney restricting Snyder in the draw- 
ing of checks on said account to checks not in excess of $1,000 at any 
one time; that by virtue of such acquiescence and waiver the power 
of attorney was in law modified, and of the same force and effect 
as if no such limitation had been set forth. 

It is further averred as a ground of défense that the plaintiffs failed 
and neglected to fulfill their duty in examining the accounts, canceled 
checks, and vouchers; that by reason of their neglect to examine the 
monthly statement the plaintiffs in law acquiesced in the account, waiv- 
ed the limitation of the power of attorney, modified the terms in that 
respect, and estopped themselves to assert against the défendant the 
right to repudiate the honoring and charging of checks which were 
honored subséquent to the rendition of the first monthly account, 
showing checks honored in excess of $1,000. 

The défendant also set up several grounds uix)n which it is con- 
tended the plaintiffs, through their neglect to perform duties imposed 
upon them by law, failed to acquaint themselves with facts which 
would hâve put them upon such notice that Snyder's methods of using 
the account through which the loss was caused would hâve been dis- 
covered by them. 

It is averred that the plaintiffs opened the account as a petty cash 
account; that, shortly after it was opened, they regarded it as a 
dormant and inactive account, but never notified the défendant bank 
to that effect, or closed the account ; that the f act that the account was 
left open made it possible for Snyder to manipulate it for his pur- 
poses, resulting in the loss ; that Snyder caused to be deposited to the 
crédit of the account every month checks drawn by the plaintiffs to 
his Personal order upon the Girard National Bank, which were in due 
course returned by the Girard National Bank to the plaintiffs; that 
as thèse checks were individually indorsed by Snyder and showed that 
they were deposited by him and credited by the défendant bank to ihe 
plaintiffs' account, plaintiffs were in law informed by this indorsement 
that Snyder was using the account in the défendant bank, and the 
plaintift's made no objection thereto, although they regarded the ac- 
count as dormant and inactive; that plaintift's made no examination 
of any books or papers in Snyder's office from the time he was em- 
ployed in March, 1910, until the discovery of his spéculations in May, 
1917; that they did not hâve any accountant make any investigation 
or report upon Snyder's business transactions, but relied solely upon 
the daily letters of advice sent by Snyder to their Boston office, and 
upon the duplicate deposit slips of the Girard National Bank sent with 
the daily letters; that the duplicate deposit slips of the Girard Na- 
tional Bank in a great many cases .showed that the items of deposit 
were written over, across, and on top of the stamp of the receivijig 



FARRELL V. FIRST NAT. BANK OP PHUjADELPHIA 783 

(263 F.) 

teller, and that plaintififs were négligent in failing to discover that 
thèse slips were falsified by reason of thèse f acls ; that the plaintiffs 
were chargeable with notice and were guilty of négligence in failing' 
to discover his peculations. 

The above défenses are set up as gênerai défenses to the whole 
claim and will be considered prior to passing upon the spécifie dé- 
fenses as to certain of the items included among the 35 checks, ag- 
gregating $92,750, composing most of the balance which the plaintifïs 
claim is due them. 

[1, 2] It is contended by the défendant that, because the monthly 
statements of account were rendered to Snyder as the plaintiffs' agent, 
the plaintiffs were chargeable with notice of whatever appeared upon 
thèse monthly statements. As has been heretofore stated, upon con- 
sidération of that question, my opinion is that that contention is dis- 
posed of by the terms of the power of attorney. When the case was 
Ijefore the court upon defendant's motion for a new trial, the plain- 
tiffs' cause of action was in tort, and they claimed damages by reason 
of the defendant's acts of négligence and omission, and its failure 
and disregard of its orders and instructions in violation of the lim- 
itation set forth in the power of attorney. While the présent action 
is in assumpsit to recover, as a depositor standing in the relation of 
créditer to the défendant, sums withdrawn upon checks claimed not 
to be those of the plaintiffs, because in excess of the limitations placed 
upon Snyder in the power of attorney, the language used in the opin- 
ion filed granting a new trial upon the duty of the plaintiffs to ex- 
amine the monthly statements is equally applicable to the facts upon 
the présent pleadings. It was then held upon that question as fol- 
lows: 

"The position of tlie court upon the latter question was based upon the 
terms of the jiower of attorney of Weil, Farrell & Co. to M. P. Snyder, author- 
ining him to draw checlîs against thelr aceount in the défendant banlî, 'in 
no event to draw in excess of one thousand dollars at any one tirae,' giving 
lilm full autliority to manage and make settlement of the said account, giving 
him full autlioi-ity as thelr gênerai agent in ail business with the défendant 
banli, and authorizing him to do ail lawful acts for elïecting the premises. 
The aceount was opened with the défendant bank, and accepted by it with 
notice of ail the terms of the power of attorney. 

"So far as any négligence of the plaintiffs connected with the examination 
of the monthly statements of account is coneerned, the court therefore held 
that the duty of the depositor to the bank was flxed by the terms of the power 
of attorney, whieh constituted the contract between the parties, and the ques- 
tion of négligence upon the part of the plaintiffs in failing to object to the 
acts of the défendant in honoring checks in excess of $1,000 did not arise; 
the défendant belng estoppod by its acceptance of the account with full notice 
to deny tlie autliority of Snyder to pass upon the correctuess of the monthly 
settlenients. 

"In the cases cited by the défendant, where the duty was held to be in- 
cumbent upon the principal to examine the accounts, and the principal was 
charged with notice of what appeared therein, and was held négligent If he 
failed to object to an alleged wrongful payment, the clerk or agent who was 
performing that duty for the depositor was acting under a délégation of au- 
thority of whieh the bank had no notice, in which it had not acquiesced, and 
by which it was not bound. 
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"In the présent case, the autliority to mansige and make sottlement of the 
account was delegated to Snyder, with fuU knowlefJge of the bank and with 
Us acquieseence. Henee tlie court was of the opinion that, as between tlie 
banlv and depositor, there was no duty to the banlv npon the part of the de- 
positor to examiné and settle the aeiionnts, except througli tlie attorney in 
whom the autliority was vested throvigh tlie power of attorney under tlie 
ternis of whieh it acccpted the account. 

"Moreover, the court was of the opinion tliat tliero was no presuniptioii or 
évidence that notice to Snyder was notice to the plalntifîs, since he was the 
wrongdoer wlio was conunittiiig the fraud upon liis principal. 'Tlie presiimp- 
tion that the agent informed liis principal of that which his duty and the in- 
terests of his principal reqiiired him to comniunicate does not aris(> where the 
agent acts or nialœs déclarations not in exécution of aïoj' duty that he owes 
to tlie principal, nor within any autliority possessed liy liini, but to subserve 
siniply his own personal ends or to commit some fraud against the principal. 
In such cases the principal Is not bound by the acts or déclarations of the 
agent unless it be proved that he had at the time actual notice of them, or 
having received notice of them, failed to dlsavow what was assuined to be 
said and doue in his behalf.' See American Surety Co. v. l'anl.v, ITO U. S., at 
page 156, 18 Sup. Ct. 5Ki, 42 L. Ed. 087, in wliich the subject is discussed and 
the authorities exhaustively reviewed by Mr. Justice Ilarlan in delivering the 
opinion of the Suprême Court." 

While the Pauly Case did not involve the question of the duty of a 
depositor to examine his accounls, the excerpt from the opinion of 
Mr. Justice Harlan is a clear and succinct statement of the lack of 
presumption of notice to the principal of facts within the knowledge 
of an agent, who is concealing to his own advantage facts of which 
the principal would otherwise be presumed to hâve notice. Where the 
question has arisen in cases in which an obligation has been placed up- 
on the principal to hâve the examination of the bank's periodical state- 
ments of depositor's account made by some compétent person, it has 
usually arisen where forged checks hâve been returned with the bank's 
statements. It may require care and skill upon the part of the bank's 
officiais to detect a forgery, and if it is shown that, in the exercise of 
care and skill, the forgery could hâve been discovered by the bank, 
but that the bank was négligent in failing to exercise such care and 
skill, then neglect upon the part of the depositor to examine the state- 
ment and checks does not preclude the depositor's recovery. Leather 
Manufacturers' National Bank v. Morgan, 117 U. S. 96, 6 Sup. Ct. 
657, 29 L. Ed. 811. 

In that case Mr. Justice Harlan said, in discussing forgeries : 
"Of course, if the defendant's [bank's] officers, before paying the altered 
checks, could by prorier care and skill hâve detected the forgeries, then it cau- 
uot receive a crédit for the amount of those checks, even if the depositor 
omitted ail examination of his account." 

And in discussing limitation upon the authority of an agent he said : 

"In Manufacturers' Nat. Bank v. Barnes [65 111. 69, 16 Am. Kep. 576] the 
Suprême Court of Illinois, while expressing its aiiproval of the décision in 
Weisser v. Denison [10 N. Y. 68, 61 Am. Dec. 731], shows that the bank was 
itself guilty of négligence in paying checks drav.'n by the depositor's clerk ; 
for it had in its possession, placed there by the depositor, written évidence 
that the authority of the clerk to dravv checks against the deiwsitor's ac- 
count was restricted to a designated period, which had exi>ired wlien the 
checks there in dispute were paid." 
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In the présent case there was a limitation upon the power of Snyder 
to draw checks in excess of $1,000, and in this case, as in the case of 
Manufacturers' National Bank v. Barnes, the bank had in its pos- 
session, placed there by the depositor, written évidence of the lim- 
itation of authority, and, what is also vitally important, written évi- 
dence of the authority of Snyder as the plaintiffs' agent to manage and 
make settlement of the account. The défendant, therefore, had writ- 
ten notice that the settlement of the account would be passed upon 
by Snyder, and that Snyder's authority to make settlement which would 
bind the plaintiffs was necessarily limited to settlement for checks 
drawn not in excess of $1,000. It had notice, therefore, that the 
very agent who was authorized to pass upon the settleme:its was ex- 
ceeding the terms of his authority. If a bank had knowledge that a 
depositor's clerk to whom its monthly statements of account were de- 
livered, had forged the depositor's name to the very checks accompany- 
ing the statements delivered to him, with the additional knowledge of 
the bank that he was to pass upon the settlements of the account, 
would it be relieved from liability to the depositor because the de- 
positor had not personally or through some other clerk or employé 
examined the statements and the checks? 

The présent case is as strong against the défendant as though the 
checks had been known to the bank to be forgeries, and they had de- 
livered the statements and checks to the one known to it to be the 
wrongdoer, with knowledge that the depositor relied upon him to 
inform them that the latter were forgeries. When a çheck of Snyder's 
in excess of his authority to draw was presented to the bank, with 
knowledge that Snyder was to pass upon the monthly settlements and 
knowledge that the check was unauthorized, it was not relieved of 
responsibility for its own négligence by the failure of the plaintiffs 
to examine the monthly statements. Through the bank's acceptance 
of the account under the power of attorney, and in view of the fact 
that the plaintiffs had no knowledge of what Snyder was doing, the 
delivery of the monthly statements to the person whom the défendant 
knew was to make settlement of the accounts cannot be held to con- 
stitute notice to the plaintiffs of the facts shown by the monthly state- 
ments of account and the canceled checks, nor acquiescence in the 
honoring and charging of the checks, nor waiver of the limitation of 
the power of attorney, nor modification of the power of attorney as 
contended by the défendant, nor was their failure and neglect to ex- 
amine the accounts, checks, and vouchers such négligence as to con- 
stitute acquiescence, waiver, and modification. 

The primary and proximate cause of the loss through Snyder's 
wrongdoing was the failure and neglect of the bank to observe the 
limitation upon his drawing power. In the présent st;xte of the plead- 
ings the fact that the plaintiffs had opened a petty casli account, that 
shortly after it was opened they regarded it as dormant and inactive, 
but never notified the défendant bank to that effect, nor closed the 
account, is not material to the issue. There is no averment in 
the affidavit of défense that the plaintiffs had instructed Snyder to 
discontinue the use of the account, nor that they had instructed him 
2f« F.— 50 
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to deposit his nionthly expense checks with any other bank. There- 
fore, whatever may hâve been the opinion of the court upon the plead- 
ings and proofs presented upon the former issue of the failure of the 
plaintiffs to discover the indorsements upon the expense checks, in the 
présent issue, upon the facts set out in the statement of claim and 
afSdavit of défense, the faikire of the plaintifïs to examine such checks 
cannot be held to constitute such negHgence as would be the prox- 
imate cause of the loss. 

[3] The authorities which hâve been called to my attention sustain 
the plaintiiïs' proposition that, whatever the rule may be as to ex- 
amination of accounts with the défendant bank, there was no duty cast 
upon them under the circumstances of this case to examine accounts 
in other banks. This apphes, not only to the indorsements upon the 
expense cliecks, but to the examination of the entries upon the dupli- 
cate deposit slips in the Girard National Bank. Such inquiry is col- 
latéral to the examination of the pass book, the record of checks drawn 
against the bank account. While there are facts averred which, if 
they had come to plaintifïs' notice, might hâve put them upon inquiry, 
there is nothing set up in the affidavit of défense in relation to the 
failure of the plaintiiïs to pursue the line of inquiry raised by such 
collatéral facts to constitute such négligence upon their part as would 
relieve the défendant. National Bank of Commerce of Tacoma v. 
Tacoma Mill Co., 182 Fed. 1, 104 C. C. A. 441. 

[4] The négligence of the depositor is immaterial, unless it is of a 
kind that directiy.and proximately affects the conduct of the banker in 
the performance of his duties. Jordan-Marsh Co. v. National Shaw- 
mut Bank, 201 Mass. 397, 87 N. E. 740, 22 L. R. A. (N. S.) 250; 
Robb V. Pennsylvania Co. for Insurance on Lives and Granting An- 
nuities, 186 Pa. 456, 40 Atl. 969, 41 Atl. 49, 41 L. R. A. 695, 65 Am. 
St. Rcp. 868. 

[5] The plaintifïs and the bank were both innocent of any willful 
wrongdoing, and the rule therefore applies that, when one of two 
innocent persons bas to suiïer from the tortious act of a third, he 
who gives the aggressor the means of doing the wrong act must alcne 
bear the conséquences of the act. Robb v. Pennsylvania Co., supra; 
Bank of Kentucky v. Schuylkill Bank [Pa.] 1 Pars. Sel. Eq. Cas. 248; 
Pennsylvania Railroad Company's Appeal, 86 Pa. 80; Buckley v. Sec- 
ond National Bank of Jersey City, 35 N. J. Law, 400, 10 Ara. Rep. 
249. 

[6] The défendant sets up défenses as to certain of the 35 checks 
each in excess of $1,000, aggregating $92,750, upon which plaintifïs' 
suit is based. They will be taken up in the order in which they are 
set out in the affidavit of défense. 

At the time when the account between plaintifïs and défendant was 
closed, and Snyder's défalcations were discovered, he withdrew from 
his account with Ristine & Co. the balance then to his crédit, amount- 
ing to $1,021.98, and paid it to the plaintifïs, and, on April 19, 1917, 
Snyder drew against his personal account with the Pennsylvania Com- 
pany a check in the sum of $2,446.87 and deposited it to the crédit 
of the plaintifïs in the Girard National Bank of Philadelphia. Of the 
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total of thèse amounts, $3,468.85, plaintifïs claim ta hâve the right to 
apply $2,500 in ease of their losses through the frauds of Snyder, 
which losses exceed the amount sued for to the extent of $2,500. The 
défendant daims crédit for the total amount of $3,468.85. 

If Snyder paid to the défendant $3,468.85 out of his own moneys, 
and not out of the deposits in the défendant bank, the plaintifïs are 
entitled to appropriate that amount in ease of any losses they may 
hâve had through Snyder's embezzlement, whether through checks in 
excess of or not in excess of $1,000. It appears that the loss of the 
plaintifïs exceeds the sum claimed from the défendant by $2,500, and 
the plaintifïs are therefore entitled to appropriate what Snyder repaid 
them up to $2,500 to their relief for that much of their loss. The dif- 
férence between $2,500 and $3,468.85, to wit, $968.85, it is admitted, 
should be deducted from their claim. 

[7] The défendant also claims crédit as against 3 of the 35 checks 
aggregating $92,750, as follows : A check paid June 6, 1916, for 
$2,700 to the Pennsylvania Company, having been deposited to Sny- 
der's Personal account with that company on June Sth. On that day 
Snyder withdrew from his personal account $2,500, which he deposit- 
ed with Ristine & Co. On June 7th he withdrew from his account 
with Ristine & Co. $2,700, which on June 7th he deposited in plaintiffs' 
account with the défendant. Also a check for $2,600, dated June 8, 
1916, and paid June 9th to the Pennsylvania Company, and credited 
to deposit account of Snyder with that company. On or about June 
Sth, Snyder drew a check on his personal account for $2,500, which 
he deposited with Ristine & Co. Said check was paid by the Penn- 
sylvania Company on June 9th. On or about June 13, 1916, Snyder 
withdrew from his account with Ristine & Co. $2,600, which he de- 
posited in plaintifïs' account with défendant bank. Also a check for 
$3,000, dated June 15, 1916, paid June 16, 1916, to the Pennsylvania 
Company, and deposited to Snyder's personal account with that com- 
pany on June 15th. On June ISth Snyder drew a check on his personal 
account with the Pennsylvania Company for $2,600, which he depos- 
ited in his account with Ristine & Co. On or about June 16, 1916, 
he withdrew from Ristine & Co. $3,000, which on the same day he 
deposited in plaintiffs' account with the défendant bank. 

The défendant claims that the plaintiffs suffered no loss by reason 
of the honoring of thèse three checks, and the corresponding charge 
made by défendant bank against plaintiffs' account, for the reason 
that crédit to the amount of each of the checks was given by the de- 
fendant bank to plaintiffs, based upon the said deposits. The rela- 
tions of the parties may be somewhat clarified if we lay aside for the 
moment the rather confusing array of figures representing the plain- 
tiffs' account with the défendant, the statements of sums of which the 
plaintiffs got the benefit, and charges and crédits which hâve no real 
bearing on the controversy, except to show how the balance is made up. 

It therefore may be well to illustrate by reducing the situation to 
its simplest terms by means of a supposititious case : Suppose Snyder 
had deposited money to plaintiffs' account with the défendant bank to 
the extent of $10,000. Against this deposit suppose he had drawn 



788 2C3 FEDERAL REPORTER 

five checks, of $1,000 each, and two checks, of $2,500 each, exhausting 
the whole account. Then suppose he h ad restored to the plaintiffs' 
account $5,000, representing the sum of the two checks of $2,500 
each. Whether Snyder restored the amount of the two unauthorized 
checks of $2,500 each or not, the défendant bank would owe the 
plaintiff $5,000, and the deposit account should show a balance to 
their crédit of $5,000. This $5,000 would not be owing to the plain- 
tifïs because of the withdrawal of two checks for $2,500 each without 
authority, but because the amount thereof had been deposited to plain- 
tiffs' crédit which amount the défendant was under obligation to its 
créditer to return. The fact, thcrefore, that the balance was produced 
Dy original deposits aggregating $10,000 against which authorized 
checks to the amount of $5,000 were drawn and unauthorized checks to 
the amount of $5,000 were drawn, exhausting the account and then a 
deposit of $5,000 constituting a so-called restoration was made would 
not relieve the bank from liability to pay the depositor the balance 
of $5,000 which should be standing to his crédit. It would be con- 
cealing the liability of the debtor to the creditor by mère playing with 
figures to say that, inasmuch as he had suffered no loss from the hon- 
oring of the unauthorized checks, because the amount was put back 
into the bank, he was not entitled to recover the $5,000 which should 
be remaining in the bank to his crédit. 

The plaintifïs are suing, and are entitled to recover, as a creditor of 
the bank a balance which they deposited, and which they claim should 
be in the bank and which the bank has paid out upon checks which 
are not the checks of the plaintiffs, because they are contrary to the 
authority given to the bank for honoring checks. They are not suing 
to recover anything beyond their whole loss, and so far as their loss 
is caused by honoring unauthorized checks they are entitled to recover 
up to that amount. 

The défense based upon the transactions in relation to the three 
checks, aggregating $8,300, is not, in my opinion, sustainable. Ship- 
man v. Bank, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. 
St. Rep. 821. Neither is the défense good as to the deposits for 
which the défendant claims crédit, aggregating $35,385.06 of cash and 
checks which were not plaintififs', but Snyder's, money. 

[8] The plaintiffs in their statement of claim hâve given the de- 
fendant crédit for $22,942.53 of that amount included in the aggregate 
of $2,803,052.18, composing sums deposited in the plaintiffs' account 
in the Girard National Bank, and the balance of $13;442.53 is repre- 
sented by checks in excess of $1,000 included in the $92,750 of such 
checks which never reached the plaintiffs, and that seems to end any 
controversy. Otherwise the défendant would get crédit twice for the 
$22,942.53, and as to the $12,442.53 if it went back to the bank, it 
should be there now. 

On the whole, the défenses as to spécifie items, with the exception 
of the item of $968.85, in my opinion leave out of considération the 
basis of the présent suit, which is in assumpsit upon the implied prom- 
ise of the défendant to pay to the plaintift's the balance of its deposit 
without that balance being diminished through the charge against the 
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plaintiffs of unauthorized checks, but only to tlie full extent of the 
plaintiffs' actual loss. Bank v. Risley, 111 U. S. 125, 4 vSup. Ct. 322, 
28 L. Ed. 374. Under the facts set out in the statement and afîidavit 
of défense, 

The actual loss is shown to be the sum of ?03,.501.96 

liess balance of amounts repald by Snyder 968.85 

Leavlng a balance due the plaintiffs of $92,533.11 

The rule is made absolute for the said sum of $92,533.11, with in- 
terest from October 15, 1919. 



UNITED STATES v. STEONO. 

(District Court, W. D. Washington, N. D. January 13, 1920.) 

No. 4924. 

L WAB <S=34 InDICTMENT FOB violation of ESPIONAGE ACT INSUFTICTENT. 

An indictment for violation of Espionage Act, § 3, as amended by Act 
May 16, 1918, § 1 (Comp. St. 1918, Comp. St. Aun. Supp. 1919, § 10212c), 
held not to charge an offense In any count. 

2. WaB «©=54 WaR status as AFFECTING VIOLATION OF EsPIONAGE ACT. 

The v^ar status at the tiine of the commia^ion of the acts is a material 
considération in determining charges of violation of the Espionage Act. 

Criminal prosecution by the United States against Anna Louise 
Strong. On demurrer to indictment. Demurrer sustained. 

Robt. C. Saunders, U. S. Dist. Atty., of Seattle, Wash. 
John F. Dore and Mark M. Litchman, both of Seattle, Wash., for 
défendant. 

NETERER, District Judge. [1] This is an indictment in ten counts. 
The first count charges the publication of an editorial in the Union 
Record, a daily new^spaper, on the 4th of Pebruary, 1919, charged to 
be disloyal, scurrilous, and abusive, about the form of the government 
of the United States and the Constitution of the United States. 

Count 2 is predicated on the same editorial, which, it is charged, was 
intended to bring the form of the government of the United States, and 
the Constitution of the United States, into contempt, scorn, contumely, 
and disrepute. 

Count 3 charges the défendant, by the same publication, v/ith intent 
to incite, provoke, and encourage résistance to the United States, when 
the United States was at war. 

Count 4 charges the doing of ail the acts enumerated in the preceding 
counts, in violation of the Espionage Act, predicated upon portions of 
the same article. Ail thèse acts were donc, it is alleged, while the 
United States was at war. 

Count 5 charges that the défendant did, on the 30th day of June, 
1919, " * * * attempt to obstruct the recruiting and enlistment 
service of the United States by * * * writing and publishing" in 
the Seattle Union Record, a daily newspaper, the following: 

^SjFor other cases see same topic & KEY-NUMBER in aU Key-Numbercd Dlgests & Indexe» 



790 263 FBDBKAL REPORTER 



"SIGNED. 

By Ânise. 
There were sirens howling 
And Bombs bursting 
As a token 
That the treaty 
Was slgned 

ïhat somewtiere in Germany 
A man had been found 
Who could no longer stand 
The sight 

Of little white babies 
Starving 

And the sound of mothers 
Wailing 

And so at last he was willlng 
To put hls name 
To the ruthless bargaln 
To give awuy the lands 
Of the people 
To doom 

Flfteon Million worlîers 
To dcath or exile 
By signing away the industries 
To place a curse 
Upon hls children's children 
Tes, he was wllling 
At last 

But I wondered what he thought 
As lie faoed 
The pitiless vlctors 
Gentlemen of the Allies 
You hnve us! 
We look at the vast sea 
Of siiiall dead faces 
And there Is no strength. 
Left in us 
There is no bargain 
So atrneious 

That you cannot force It now 
Upon us 
But lietcare 

Ijest the day of judgment 
Corne for you 
As it came for us 
Tx^l we bear witness 
How sin is punished 
And yet how small 
riow inefficient 
Our Lusitanias seem 
Beside j'our starving 
Of a thousand cities 
Your seven months' 
Massacre 

(Jf unsurrendered people 
After the flghting was over ! 
Our rulcrs slnned 
And therefore our children 
Perish 

But for the slns 
Of yoiir rulcrs 
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Shall not i/our ohildren pay? 
And I thought: 'Let us face 
At last the naked fact. 
They were like beasts 
And KO were like beasts. 
We wcn, thank God, not they! 
And we take 
What we choose 
Kven as they \Voiild hâve done 
By law of club and fang, 
I5ut there is no honor Icft 
And no high sounding alms 
For anp of us." 

Count 6 is predicated on the same article, and charges disloj'al, scur- 
riloiis, and abusive language about the form of government of the 
United States, the Constitution of the United States, and the mihtary 
and naval forces of the United States. 

Count 7 is based upon portions of the same article, and charges "in- 
tent * * * to bring the foi-m of the government of the United 
States, the Constitution of the United States, the military and naval 
forces of the United States, into contempt, scorn, contumely, and dis- 
repute." 

Count 8 charges "intent then and there to incite, provoke, and en- 
courage résistance to the United States" by the same publication. 

Count 9 charges ail of the acts separately charged in counts 5, 6, 7, 
and 8, in violation of section 3 of the Espionage Act. 

Count 10 charges "support and favor the cause of a country with 
which the United States was at war, to wit, the Impérial German 
Government, and the successors of the Impérial German Government, 
* * * " by the same publication. 

The défendant has demurred to each count in the indictment on the 
ground that the f acts stated do not constitute a crime ; that more than 
one crime is charged in each count ; that at the time of the publication 
of the articles the war had terminated, and the active operative pro- 
visions of the act had ceased; that the act upon which the charge is 
predicated is unconstitutional and violative of the First Amendment of 
the Constitution. 

Counts 5 and 9 are clearly dupHcitous. U. S. v. Dembowski (D. C.) 
252 Fed. 894. The suggestion of défendant that the Espionage Act is 
violative of the First Amendment is not sustained. AU of the other 
grounds in the demurrer may be discussed together. 

This case was submitted with two other cases in which the Espion- 
age Act was involved, and in which the Union Record is concerned. In 
the argument the preamble to the Constitution is quoted, and a "con- 
stant récurrence to fundamentals" is urged, and it is suggested that the 
Constitution guarantees unto each man his life, his liberty, and his 
property, and that the article clearly is a threat of overthrow of the 
government and the assumption of property without compensation. 

It is conceded, I think, that the advocacy of anarchy and sédition, or 
overthrow of government, is no crime, under the gênerai statutes or 
law as presently enacted, unless the acts amount to treason, rébellion, 
or seditious conspiracy ; nor is advising or advocating unlawful ob- 
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struction of industry, or unlawful or violent destruction of private 
property, a crime under the laws of the United States. The destruction 
of private property or the obstruction of industry mij^ht be a subject 
for investigation by a court of equity, jurisdictional facts being prés- 
ent. The offense, if any is charged, must be under the Espioiiage Act. 
Section 10212c, Compiled Statutes, provides that— 

"Whoever, when the ITiiiîed States is at vvar, * * * shnll wlUfuUy 
cuuse or att«mpt to cixiise, or incite or attempt to incite, iiisubordinntlon, dl.s- 
loyalty, mutiny, or refusai of duty, in tlic uiilitary or uaval forces of tlie United 
States, or sliall wlllfnll.y obstruct or attempt to olistruet tlie rccruitiiig or en- 
listmeiit service of the United States, aiut whocver, when t!ie UniU^d States 
Is at war, shall willfully utter, priiit, write or publisli any disloyal, profane, 
scurriloBs, or abusive langoage about the foi'in o£ governiiieiit of the United 
States, or tlie Con.stitutlon of the United States, * * * yr any language 
iiitended to briiig the * * * government of the United States, or the Con- 
stitution of the United States, or the niilitary or naval forces of the United 
States, * * * or the miiforni of the ariny or uavy of the United States 
into contempt, scorn, coiittuiiely, or disrcpnte; or shull willfully utter, priut, 
Write, or pul)lisli any laiiguage iiiteuded to incite, i)rovol<e, or encourage ré- 
sistance to the United States, • * * " «hall be pnnished. 

Each of the several acts charged in the indictment is made a separate 
offense under section 3 of the act, supra, and each act is predicated 
upon intent to do the prohibited thing. Intent of conduct is, therefore, 
as held by ail of the authorities, an ingrédient of the charge. The 
character of every act dépends upon the circumstances in which it is 
done. Aikens v. Wisconsin, 195 U. S. 194, 25 Sup. Ct. 3, 49 L. Ed. 
154; Schenck v. U. S., 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470, 
Is the language employed sufficient, if disseminated and adopted, to 
produce the results condemned by the statute? Shaffer v. U. S., 255 
Fed. 886, 167 C. C. A. 206. 

The court will take judicial notice of the fact that open hostilities 
ceased in the Great War on November 11, 1918, the day on which the 
armistice was signed; that soon thereafter demobilization began and 
continued ; that the treaty of peace was signed at Versailles on June 
28, 1919; and that it bas not been ratified by the Senate, and that no 
proclamation has been issued by tlie Président declaring the vvar at an 
end. 

It is asserted by the défendant that hostilities having ceased, de- 
mobilization proceeding, that the provisions of the Espionage Act be- 
came thereby inoperative; while it is asserted by the government, in 
view of the facts which the court judicially knows, the treaty of peace 
had not been concluded, and is still pending bef ore the Senate ; that 
the railways are still under national control by virtue of the war power ; 
that the Food Control Act has recently been amended ; that the War 
Time Prohibition Act has been upheld bv the Suprême Court (Hamil- 
ton, Collector, v, Ky. Distilleries & Warehouse Co. [Dec. 15, 1919] 251 
U. S. 146, 40 Sup. Ct. 106, 64 L_. Ed. — -) ; and that the conduct of the 
défendant must be considered with relation to the provisions of the Es- 
pionage Act, supra. 

The Suprême Court in Hamilton v. Ky. Distilleries, supra, among 
other things said: 
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"It Is shown that many war-tlme aetlvlties hâve been suspenfled, that vast 
quantities of war materials hâve been dlsposed of, that trade wlth Germany 
bas been resumed, and that the censorship of postal, télégraphie and wire 
communications bas been removed." 

It further says: 

"That a statute valld whan enacted mny cease to bave validlty owing to a 
change of clrcumstances bas been recognized, with respect to state laws, In 
several rate cases. Minn. Rate Oases, 230 U. S. 352, 33 Sup. Ct. 729, 57 L. 
Ed. 1511, 48 K R. A. (N. S.) 1151, Ann. Cas. 1916A, 18 ; Missouri Rate Cases, 
230 U. S. 474, 33 Sup. Ct 975. 57 K Ed. 1571 ; TJncoln Gas Co. v. Lincoln. 250 
U. S. 256, 39 Sup. Ct. 454, 63 L. Ed. 9G8. That the doctrine Is applical)le to 
acts of Congress was conceded arguendo In Perrin v. TJ. S., 232 U. S. 478, 34 
Sup. Ct. 387, 58 U Ed. 691, and Johnson v. Gearlds, 234 U. S. 422, 34 Sup. Ct. 
794, 58 Li. Ed. 1383. In each of thèse cases Congress had prohihited the intro- 
duction of liquor into lands inhablted by Indians without spécifie limit of 
time. In one case, the prohibition was in terms perpétuai. In the other, it was 
to continue 'until otherwise provided by Congress.' In both cases it was con- 
tended that the eonstitutional power of Congress over the subjeet-matter neces- 
sarily was limited to what was reasonably essential to the protection of the 
Indians." 

The court, while assuming that since the power to impose a prohibi- 
tion of this character was incident to the présence of the Indians, and 
their status as wards of the government, that it did not extend beyond 
what was reasonably essential to their protection, it followed that a 
prohibition valid in the beginning would become inoperative when, in 
the regular course, the Indians affected were completely emancipated 
from fédéral guardianship and control, and the décision rested upon the 
question as to what was reasonably essential to the protection of the 
Indians, and, if any considérable number remained, the question was 
primarily for the lawmaking body, which was vested with wide dis- 
crétion. 

The Prohibition Act (Comp. St. Ann. Supp. 1919, §§ 3115"/i2f- 
3115^^/i2h), Hamilton v. Ky. EHstilleries, supra, is not a criterion by 
which the légal status of the Espionage Act (40 Stat. 217) can he deter- 
mined, for the reason that the life of the act is determined by its own 
provision, which is : "Until the conclusion of the présent war, and 
thereafter, until the détermination of demobilization, the date of which 
shall be determined and proclaimed by the Président of the United 
States ;" and the same may be said of other war emergency législation. 
The Emergency Shipping Fund Act June 15, 1917 (40 Stat. 182), as 
amended bv Act April 22, 1918 (40 Stat. 535), and by Act Nov. 4, 1918 
(40 Stat. 1020 [Comp. St. Ann. Supp. 1919, § 3115Vi6d]), "Ail author- 
ity * * * shall cease six months after a treaty of peace is pro- 
claimed between this government and the German Empire." The 
Charter Rate and Réquisition Act, July 18, 1918 (40 Stat. 913 [Comp. 
St. Ann. Supp. 1919, §31 ISVief]), "Ail power and authority * * * 
shall cease upon the proclamation of the final treaty of peace between 
the United States and the Impérial German government." The Rail- 
road Control Act of March 21, 1918 (40 Stat. 451 [Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 3115%n]), " * * * Fédéral control 
* * * shall continue for and during the period of the war, and for 
a reasonable time thereafter, which shall not exceed one year and nine 
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months next following the date of the proclamation of the exchange 
of ratifications of the treaty of peace." The Food Control Act, August 
10, 1917 (40 Stat. 276 [Comp. St. 1918, Comp. St. Ann. Siipp. 1919, § 
3115%pp]), "Sec. 24. That the provisions of this act shall cease to 
be in effect when the existing state of war between the United States 
and Germany shall hâve terminated, and the effect and date of such 
termination shall be ascertained and proclaimed by the Président." 
Trading with the Enemy Act of October 6, 1917 (40 Stat. 411 [Comp. 
St. 1918, Comp. St. Ann. Supp. 1919, §• SllSi/gaa]), "The words 
'end of war,' as used herein, shall be deemed to mean the date of proc- 
lamation of exchange of ratifications of the treaty of peace, vmless the 
Président shall, by proclamation, déclare a prior date, m which case 
the date so proclaimed shall be deemed to be the 'end of the war' within 
the meaning of the act." Soldiers and Sailors Civil Relief Act of 
March 8, 1918 (40 Stat. 440, at 441 and 449 [Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3078i/i-s]), "(5) The term, termination of the 
war, as used in this act, shall mean the termination of the présent war 
by the treaty of peace as proclaimed by the Président. * * * 5e(-. 
603 : That this act shall remain in force until the termination of the 
war and for six months thereafter." Saulsbury Resolution, May 31, 
1918, 40 Stat. 593, "That until a treaty of peace shall hâve been defi- 
nitely concluded between the United States and the Impérial Germaa 
government, unless in the meantime otherwise provided by Congress. 
* * * " Wheat Price Act of March 4, 1919 (40 Stat. 1348, 1353 
[Comp. St. Ann. Supp. 1919, § 3115i/8kk(ll)]), "That the provisions 
of this act shall cease to be in effect whenever the Président shall find 
that the emergency growing out of the war with Germany is passed ; 
and that the further exécution of the provisions of this act is no longer 
necessary for its purposes, the date of which termination shall be as- 
certained and proclaimed by the Président, but the date when this act 
shall cease to be in effect shall not be later than the first day of Tune, 
1920." 

The editorial set out in count 1 has relation to the industrial strike 
that was imminent in Seattle, and not to any war activities, and with- 
out, in any sensé, approving any of the language or terms employed, 
I think a f air reading will convey the idea that the purpose was to show 
that the move was tremendous, and a grave responsibility rested upon 
those involved, and that the cause of the strike was not so much by rea- 
son of failure of local agreement as by "Eastern combinations of capi- 
tal." No action was directed against the form of the government of 
the United States, or the Constitution, or any war activities. The state- 
ments that, while ail labor would cease, yet "twelve great kitchens hâve 
been offered, and from them food will be distributed by the provision 
trades at low cost to ail" ; that "the milk wagon drivers and the laun- 
dry driveis are arranging plans for supplying milk to babies, invalids, 
and hospitals, and taking care of the cleaning of linen for hospitals"; 
and that "labor will préserve order ; strike committees are arranging 
for guards, and it is expected that the stopping of the cars will keep the 
people at home" ; and "a few hot-headed en'thusiasts hâve complained 
that strikers only should be fed and the gênerai public left to endure 
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severe discomfort. Aside from the inhimianitarian cliaracter of such 
suggestions, let them get this straight: Not the withdrawal of labor 
power, but the power of the v.'orkers to manage, will win this strike." 
It is apparent that to this point nothing has been said except that 
while the strike is universal, that exceptions will be made for the pur- 
pose of operating the twelve kitchens and driving the milk wagons 
and laundry wagons, and condemns the suggestions of "a few hot-head- 
ed enthusiasts," and that a committee has been appointed for the pur- 
pose of controlling the actions of the strikers ; a committee of the mem- 
bership to control its own membership. While the conduct in "tymg 
up" ail industrial activities may appear reprehensible, that does not 
make it a crime. This court in Alaska S. S. Co. v. International L,ong- 
shoremen's Ass'n of Puget Sound et al. (D. C.) 236 Fed. 964, at page 
972, in which the striking longshoremen were enjoined, said: 

"While there is no testhnony that any of thèse acts were exxjressly author- 
ized, tliere is no évidence that the acts were dlsapi>rove<l, or memhers disciplined 
or expelled. The testimony does show that the défendants did hâve control of 
the situation, and did not exercise their influence or power to correct the ir- 
regularities, or disavow the acts until the issuance of the teniporary restraln- 
ing order, and service upon the défendants, when ail overt acts ceased, which, 
oonsidered with what the défendants did do, conflrms the conclusion that the 
acts were under the autliority and within the control of défendants. When 
persons or parties set in motion machinery for the purpose of shaping senti- 
ment, they cannot take the benefits, without also being burdened with respon- 
sibilities. Such parties tliereby assutne the burden of controlling such agency, 
If within their power; and if, perchance, some persons unauthorized, actlng 
with défendants, commit unauthorized acts, it Is incunibent upon the défend- 
ants to show such fact, and, if comniitted by members under the control of 
the association, to disavow such acts by eausing such otfending members to 
be disciplined or expelled." 

This is quoted with approval in Stephens v. Ohio Téléphone Co. (D. 
C.) 240 Fed. 759, at page 777 . The effort to control the strike mem- 
bership, therefore, has judicial sanction. It is further said : 

"Not the withdraw^al of the labor power, but the power of the workers to 
manage, will win this strike." "What does Mr. Piez of the Shipping Board 
care about the closing down of Seattlo's shipyards, or even of ail of the in- 
dustries of the Northwest V Will it not mei'cly 'strcngthen the yards at Hog 
Island, in which he is more interested? When the shipyard owners of Seattli. 
were on the point of agreeing with the workers, it w-as Mr. Piez who wired 
thera that if they so agreed fte tconld not Ict them h-ave stcol. 'Wliefher this 
is camouflage we hâve no means of knowing. Rut we do know tlmt tlie grent 
Eastern combinations of capitalists cniild afjord to offer privately to Mr. 
Skinner, Mr. Ames, and Mr. Duthie a few millions apiece in Knstern ship- 
yards stock ratlicr than let the ivorkcrs irAn. The c-losing down of Soattle's 
industries, as a mère shutdown, will not afïect thèse Eastern gentlemen inucli. 
They could let the whole Northwest go to pièces, so far as money alone is con- 
cerned. But the closing down of the capitalistically controlled industries of 
Seattle while the tcorkers organize to feed the people, to care for the babies 
and the sick, to préserve order — this will move them, for this looks too niuch 
like the taking over of poicer by the workers. Labor will not only shuf down 
the industries, but labor will reopen, under the management of the appro- 
priate trades, such activities as are needed to préserve public health and public 
peace. If the strike continues, labor may feel led to avoid public sufEering 
by reopening more and more activities, under its own management. And 
that is why we say that we are starting on a road that leads — no one kno-ica 
ichere." 
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This is charged to be disloyal, scurrilous, and abusive language about 
the form of tlie government of the United States and the Constitution o£ 
the United States. The varions terms in the statute are defined as fol- 
lows: Webster defines "disloyal" as "not true to." "Abusive," as 
"tending to deceive ; practlcing abuse ; prone to ill treat by coarse, in- 
sulting words." "Scurrilous," "using the low and indécent language of 
the meaner sort of people; low indecency or abuse; mean; foui; 
vile." Synonym of vulgar; foui or foul-mouthed. Whatever may 
be said of the article, I do not think that it cornes within the terms of 
the statute under this count. 

"Contempt" is defined by Webster as "the act of contemning or de- 
spising; the feeling with which one regards that which is esteemed 
mean, vile, or worthless ; disdain ; scom." 

"Scorn" is defined by Webster as "to hold in extrême contempt, to 
reject as unworthy of regard ; to despise ; to contemn ; to disdain." 

"Contumely" is defined by Webster as "rudeness compounded of 
haughtiness and contempt; scornful insolence; despiteful treatraent; 
disdain ; contemptuousness in act or speech ; disgrâce." 

"Disrepute" is defined by Webster as "loss or want of réputation ; 
ill character; disesteem; discrédit." 

"Incite, provoke, and encourage résistance" is defined as follows: 
"Incite" means to move to action, to stir up, to spur or urge on. Web- 
ster's Dictionary. "Request," "advise," and "incite" are held in Long 
V. State, 23 Neb. 33, 36 N. W. 310, équivalent to the statutory words 
"aid, abet, and provoke." "Provoke" is defined by Webster "to call 
forth ; to call into being or action." In State v. Warner, 34 Conn. 276, 
the court said: "To provoke is to excite, to stimulate, to arouse," 
as where violent language arouses the bad passions of another, and he 
replies in kind ; strif e ; contention. "Provoke" is said in Cook v. State, 
43 Tex. Cr. R. 182, 63 S. W. 872, 96 Am. St. Rep. 854, and Casner v. 
State, 43 Tex. Cr. R. 12, 62 S. W. 914, as meaning, in the ordinary 
sensé, to excite to anger or passion, to exasperate, irritate, or enrage. 
"Encourage" is defined by W^ebster as giving courage to ; inspiring 
with courage, spirit, or hope. "Résistance" is defined as the act of 
standing against or obstructing. "Encourage résistance" may be de- 
fined as the act of inspiring with courage to stand against or obstruât. 

No argument is necessary to show that the language employed in no 
way attacked the form of the government or the Constitution of the 
United States ; nor is an intent apparent to produce a clear and immi- 
nent danger that the substantive evils charged would f ollow, nor an at- 
tempt to inspire doing the forbidden things. Debs v. U. S., 249 U. S. 
211, 39 Sup. Ct. 252, 63 L. Ed. 566; Schenck v. U. S., 249 U. S. 
47, 39 Sup. Ct. 247, 63 L. Ed. 470; Frohwerk v. U. S., 249 U. S. 204, 
39 Sup. Ct. 249, 63 h. Ed. 561 ; Abrams v. U. S., 250 U. S. 616, 40 
Sup. 6. 17, 63 Iv. Ed. 1173, filed Nov. 10, 1919. 

Thé article set out in count 5 relates to the signing of the peace treaty. 
We hâve to do with it only as it relates to the criminal laws of the Unit- 
ed States. What has been said as to the other counts is pertinent hère, 
so far as applicable. The expression is clearly of opinion with relation 
to the peace treaty, and the natural and probable tendency of the lan- 
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guage employed is not calculated to produce the resuit condemned by 
the provisions of the statute charged in the indictment Shaffer v. U. 
S., supra. 

[2] The war status and circumstances with relation to hostilitles had 
changed, and while it is not necessary, in this case, to décide on the ques- 
tion whether the Espionage Act was inoperative (décision on that ques- 
tion is reserved), the war status, however, is a material considération 
in determining charges of violation of the Espionage Act. 

The demurrer is sustained.^ 

iriaintiff's citations: Abriuns v. V. S. (Nov. 10, tOlO) 250 TT. S. CIC, 40 Suj). 
et. 17, m Jv. Ed. 1173 ; Schonck v. U. S., 24!) U. K. 47. •'» Siip. VA. 247, (i-'i L. 
Ed. 470 ; B'rohwerlv v. U. S., 249 U. S. 204, .'M Sup. Ct. 24i), «.'î I.. Ed. 501 : 
1)00 V. U. ,S., 25:! Fed. 90.S, IGO 0. C. A. 3; Debs v. U. S., 249 U. S. 211, 89 Sup. 
et. 252, 03 L. Ed. 560 ; Masses l'iib. Co. v. l'atteii, 240 Fed. 25, 158 C. C. A. 
250, L. R. A. 19180, 79, Ann. Cas. 191SB, 909; War-Time l'rohib. Case (I)ee. 

15, 1919) 251 U. S. 140, 40 Sup. Ct. 10(), 04 !.. Ed. ; Stilsoii v. U. S. (Nov. 

10, 1919) 250 U. S. 583, 40 Sup. Ct. 28, 03 L. Ed. 1154 ; U. S. v. Eastman (I). C.) 
252 Fed. 2.32; U. S. v. l'rloth (D. C.) 251 Fed. 94() ; Schul/.e v. U. S., 259 Fed. 
189, 170 C. C. A. 2.57; Goldsteiii v. U. S., 258 Fed. 908, 108 C. C. A. 159; Cold- 
well V. U. S., 256 Fed. 805, 168 C. C. A. 151 : Hicksoii v. U. S., 2.58 Fed. 867, 169 
C. C. A. rR7; KU-chner v. U. S., 255 Feu. 301, 100 C. C. A. 471; WiUianison v. 
U. S., 207 U. S. 425, 28 Sup. Ct. 103, 52 L. Ed. 278 ; Dabi v. U. S., 234 Fed. 
618, 148 C. O. A. 384. 

Defendant's citations: U. S. v. Scliutte (D. C.) 252 Fed. 212; Shaffer v. V. 
S., 255 FeA. 8,80, 167 G. 0. A. 206 ; Herman v. U. S.. 257 Fed. 601, 168 C. C. 
A. 551 ; Wells v. U. S., 2.57 Fed. 005, 108 C. C. A. 555 ; Wolt v. U. S., 259 Fed. 
:i88, 170 C. C. A. 364 ; Abrams v. U. S., 250 U. S. 016, 40 Sup. Ct. 17, 63 L. 
Ed. 1173; Balbas v. TJ. S., 257 Fed. 17, 168 C. C. A. 229; U. S. v. Dembrowski 
(D. C.) 252 Fed. 894; Debs v. TJ. H., 249 U. S. 211, 39 Kup. Ct. 2.52, 03 E. Ed. 
506 ; Joplln Merc. Co. v. U. S., 230 U. S. 531, 35 Sup. Ct. 201, 59 L. Ed. 705 ; 
U. S. V. Brltton, 108 U. S. 199, 2 Sup. Ct. 531, 27 E. Ed. 698 ; Pettibone v. U. 
S., 148 U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419 ; U. S. v. lless, 124 U. S. 483, 8 
Sup. Ct. 571, 31 L. Ed. 517 ; Foster v. U. S., 253 Fed. 481, 105 C. C. A. 193 ; 
Von Bank v. U. S., 253 Fed. 641, 165 C. O. A. 207; Tillins^liast v. Kichards (D. 
C.) 225 Fed. 226; U. S. v. McLaugblin (D. C.) 109 Fed. 302; Dwinnell v. 
U. S., 186 Fed. 754, 108 C. C. A. 624; Bryant v. U. S., 257 Fed. .378, 168 C. 
O. A. 418; U. S. v. Journal Co. (I). C.) 197 Fed. 415; Hyde v. U. S., 225 
U. S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. ]914A, 014; Report of 
Atty. Cen. Palmer to U. S. Senate, Nov. 14, 1919, The New Freedom, Woodrow 
Wilson. 
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TJNITBD STATES v. LISTMAN et aL 

(District Court, W. D. Wasliington, N. D. January 13, 1920.) 

No. 4957. 

WaB <g=5'ë^-lNDICTMENT UNDEE ESPIONAGE ACT HELD NOT TO CHABGE OFEFNSB. 

An Indictment for publishing articles intendud to bring tlie form of gov- 
emment, tlie Constitution, and the uniform of the ariny into conteiiipt, 
scorn, and contumely, and to incite résistance to the Dnited States wlien 
at war, in violation of Espionage Act, § 3, as amended by Act May IG, 
1918, § 1 (Comp. St. 1918, Comp. St. Aun. Supp. 1919, § 10212c), held not 
to State an offense in any count. 

Criminal prosecution by the United States against George P. List- 
man, E. B. Ault, F. A. Riist, and the Seattle Union Record Publish- 
ing Company, Incorporated. On demurrer to indictment. Demurrer 
sustained. 

Robt. C. Saunders, U. S. Dist. Atty., of Seattle, Wash. 
John F. Dore and Mark M. Litchman, both of Seattle, Wash., for 
défendants. 

NE-TERER, District Judge. This indictment contains eight counts. 
It charges that on the 4th day of February, 1919, the défendants and 
the Seattle Union Record Publishing Company, a corporation, with 
"intent * * * to bring the government of the United States and 
the Constitution of the United States into contempt, scorn, contumely, 
and disrepute, did * * * print, write, and publish * * * " the 
editorial which is set oxit in count 1 of the indictment in United States 
V. Strong, and to which a demurrer was to-day sustained. 

Count 2 charges that, by the publication of the same article, the 
défendants "intended to incite, provoke, and encourage résistance to 
the United States when the United States was at war." 

Count 3 charges that the défendants, on September 4th, with intent 
then and there to bring the uniform of the military and naval forces of 
the United States into "contempt, scorn, contumely, and disrepute, 
did * * * publish, * * *"towit: 

"Plûtes' Pets are Incorporated, 

"Washington, Sept 4. — The Senate to-dny passed the bill Incorporatlng the 
American Légion without debate or opposition. The measure now goes to the 
Président for hls approval." 

Count 4 charges that the défendants, on the 18th of September, 
1919, "with * * * intent * * * to bring the form of the gov- 
ernment of the United States, and the Constitution of the United 
States, into contempt, scorn, contumely, and disrepute," did publish 
the following: 

"Révolution U inévitable — Yom must face it whether you relish it or not. 
The question Is whether you are so bllnd that you eannot sacrifice enough at 
présent to help direct It through the channels of peace, or whether you are 
wise enough to put Personal considération aside. 

"You will very probably hug your lU-gotten gains. Throughout hlstory your 

®=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexe* 
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(■lass hâve preferred that method. Tyranny and oppression rarely abdicate. 
ït appears that the world ts periodicaîUj forced to cleanse itself in blood. 

"But miracles are said to bappen. Is small and big business in America to 
s;ee a little beyond its profits?" 

Count 5 charges the défendants, by pubUshing the article set out in 
count 4, intended to "incite, provoke, and encourage résistance to the 
United States when the United States was at war." 

Count 6 charges that on November 27, 1919, the défendants^ in- 
tended "to bring the form of the government of the United States into 
contempt, scorn, contumely, and disrepute" by publishing the fol- 
lowing : 

"Vitriol and Violets. 
"By Alanson Sessions. 

"Petro Pierre, a radical of I>eavenworth, Kansas, is sentenced to tbree years' 
imprisonment for threalening the life of Président Wilson. When the Work- 
ers' government cornes into power, Président Wilson will probably get three 
years for niurdering Gène Del» of Atlanta." 

Count 7 charges the défendants with intent "to incite, provoke, and 
encourage résistance to the United States" by publishing the article, 
set out in count 6. 

Count 8 charges that the défendants, on November 27, 1919, did, 
with intent "to bring the military and naval forces of the United States 
into contempt, scorn, contumely, and disrepute," publish the following: 

" 'Germans seok U. S. Army Jobs' says a headline. 'Couldn't find Prussian- 
ism elsewhere, I suppose.' " 

What was said in the opinion in U. S. v. Strong, 263 Fed. 789, 
this day filed, with relation to the charges in counts 1 and 2 therein, is 
applicable hère. What relation the charge in count 3 has to "the uni- 
form of the military and naval forces of the United States" is not ap- 
parent. If the words hâve meaning by reason of the existence of some 
extraneous fact, it must be charged. There is no statement of mean- 
ing or innuendo in the pleading of colloquia with any of the language 
employed, showing identity and légal inference from the published 
statement. 

The statement in count 4 is purely a matter of opinion. There is no 
statement of a fact. There is nothing which would indicate the natural 
and probable tendency and efifect of the language employed to be calcu- 
lated to bring the Constitution of the United States into contempt, 
scorn, contumely, and disrepute. Révolution is said to hâve a positive 
and qualifîed meaning; the one a radical change in the whole System 
and structure of the government, and the other that of modification 
only. This article does not advocate révolution, but ventures the 
opinion that it is unavoidable, and that the facts must be faced, and 
seeks to direct thought to a considération of the matter, and concludes 
by propounding a question. 

Count 6 is a scurrilous référence to the Président with relation to 
the imprisonment of two men in the fédéral prisons for crime of which 
they were convicted, but there is nothing in the article which would 
bj'ing the form of the government of the United States into contempt, 
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scorn, contumely, and disrepute. The fact that it says "When the 
Workers' government comes into power" does not condemn the ar- 
ticle and bring it within the statute. The executive and législative 
power is vested upon periodic élections f rom the citizenry of the United 
States, and if the "Workers" should, through the ballot, secure con- 
trol, they would lawfully come into power, and the language set out 
does not sustain the charge. 

What is said as to count 6 has equal application to count 7, because 
there is nothing said that could "incite, provoke, and encourage ré- 
sistance to the United States." 

What has been said as to count 3 applies to count 8. There is 
nothing stated, by innuendo or otherwise, which could make this ap- 
plicable to the military or naval forces of the United States, so as to 
bring them into contempt, scorn, contumely, or disrepute. 

The demurrer is sustained. 



UNITED STATES v. AULT et al. 

(District Court, W. D. Washington, N. D. January, 1920.) 

No. 4!)28. 

1. Co^fSPIBACT <S=327 — OVEBT ACT.S NEED NOT OONSTITTJTE A CRIME. 

That overt acts oharged in an indictinent for conspiracy under Or. Code, 
§ 37 (Comp. St. § 10201), do not coustitiite an offense or are liiSTifRcient to 
effect a crime is not an objection if they tend to cffect the object of tlie 
conspiracy. 

2. Conspiracy <@=34.3(12) — Criminal law <g=3.'i7](l) — Overt acts must p>e 

PROVED as laid ; OTIIER ACT8 ADMISSIBLE TO SnOW ÏNTENT. 

Overt acts chartçed in an indietment for conspiraey must be proved as 
laid, and proof of other similar acts may be considered oïdy as showlng 
intont. 

3. Indictment and infoemation ©=3150 — Sl-fficienct of overt ACT-S al- 

leced may pe considered on demurbeb. 

Where an indictinent for conspiracy sets out the plan of the eonspira- 
tors, an averment that the overt acts alleged vvere for executing stich con- 
spiracy does not preclude the court front determining on demurrer wheth- 
er or not they tend to effect its purpose. 

4. Conspiracy ©=343(5) — Insufficikncy of indictment. 

An indictmoïnt chargins in différent counts conspiracy to violate the 
several provisions of Espionase Act, § 3, as amended by A<!t May 16, 1918, 
c. 75, § 1 (Oomp. St. 1918, Comp. St. Ann. Supp. 1919, § 10212c), hcld insuf- 
flcient in that the overt acts eharged did not tend to effect such violation. 

Criminal prosecution by the United States against E. B. Ault, George 
P. Listman, F. A. Rust, Anna Louise Strong, and the Seattle Union 
Record Publishing Company, Inc. On demurrer to indictment. Sus- 
tained. 

Robt. C. Saunders, U. S. Dist. Atty., of Seattle, Wash. 
John F. Dore and Mark M. Litchman, both of Seattle, Wash., for 
défendants. 

©rsFoi other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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NETERER, District Jtidge. The indictment, under seven counts, 
charges conspiracy, under section 37, P. C. (Comp. St. § 10201), to 
violate certain subdivisions of section 3 of the Espionage Act (section 
10212c, Comp. St. 1918, Comp. St. Ann. Supp. 1919). 

Count 1 charges that the défendants — 

"conriiuioii.sl.v, tliroviRliout the pwiod of time frora May 17, 1918, to ttift 
présentation of the indictment, * * * conspirod * * * to commit an 
offense ajriiinst the TJnited States, to wit, * * * obstructins; the recruithifr 
and enlistment service of the United States wlien tlie United States was at 
war, * * * hy nieans of Personal solicitations, and * * * speeehes, 

* * * articles, stories, editorials, * * * pnblished in » * * the 
Seattle Union Record, circulating * * * .aniong porsons * * * eligible 

* * * aud lit for recruiting and enlistment in the military and naval forces 
of the United States. * * * " 

Nineteen overt acts are set out to effect the object of the conspiracy, 
ail being pubHcations in the Union Record. The first act is dated No- 
vember 18, 1918, and the last act dated November 27, 1919. The other 
acts, January 24, February 4, Tune 2, 26, 28, 30, September 8, 10, 13, 
18, 27, and November 11, in 1919. 

Concisely stated, the remaining counts, in the same language, charge : 

2. The use of — 

"scnrrilous and abnsive language about the form of the government of the 

United States, the Constitution, « * * the flag, • * » the uniform. 

* * * " 

3. The use of language intended to bring the form of the government, 
the Constitution, the military and naval forces, the flag, and the uniform 
into contempt, scorn, contumely, and disrepute. 

4. The use of — 

"language intended to incite, provoke, and encourage résistance to the United 
States," "hy pretending * * * to advance the interests of laborers as a 
€lass, and giving tliem complète control and ownership of ail property and of 
the means of produeing and distributing property through the abolition of ail 
other classes of Society (by the said défendants, their associâtes and con- 
federates), designated as 'capitalists,' 'the capltalistic elass,' 'the master 
claas,' 'the ruling class,' 'exploiters of the workers,' 'bourgeois,' such abolition 
to be accomplished not by political action, or with any regard for right or 
wroiig, but by the continuai and persistent tase and employment of unlavvful, 
tortious, and physical ujeans and methods involving threats, assaults, in.iuries, 
intimidation, and murder upon the i)ersons, and the injury and destruction 
(known to said défendants and their said confederates and associâtes as 'sab- 
otage,' '(hrect action,' 'working on the public,' 'woaring the wooden shoes,' 
'working the sab cat,' and 'slowing down tactics') of the property of such 
other classes, the forcible résistance to the exécution of the laws of the United 
States, and the forcible, revolutionary overthrow of existing governmental 
authority in the United States, use of which said means and methods was to 
accompany and to be accomplished in part by local strikes, industrial strikes, 
and gênerai strikes of such laborers, and use of ail which said means and 
methods was to be made in reckless and iitter disregard of the rights of ail 
persons not associatcd with, or in sympathy with, the said défendants and 
their said purposes * * * and depicting as heroes and martyrs, Kate 
O'Hare, Eugène V. Debs, Ilulet M. Wells, William D. Haywood, * * * 
referred to * * * as 'political prisoners,' which said crimes included the 
offenses of seditious conspiracj', and * • * violation of * * * the 
Espionage Act and other conspiracies to commit offenses against the United 
States." 

263 P.— 51 
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5. Repeats charges in 2, 3, and 4 ; and to promote the cause of its 
enemies ; curtailment in essentials to the prosecution of the war. 

6. To support Germany and Austria-lJungary, the countries with 
which the United States was at war. 

7. To violate section 211 of the Pénal Code (Comp. St. §■ 10381) _by 
sending through the mail printed matter "of a character tcnding to in- 
cite arson, murder, or assassination." 

The défendants hâve demurred to each count on the ground that 
sufficient facts are not stated to constitute a crime ; that neither of the 
overt acts has a tendency to eflfect the object of the cons]iiracy charged ; 
that each of the overt acts was committed after actual hostilities in the 
World War ceased ; that the indictment fails to set f orth "the certain 
séditions statements, articles, editorials, headlines, and printed matter 
calculated and intended by the défendants to accomplish the purpose 
therein charged" ; that the Espionage Act is unconstitutional and viola- 
tive of the First Amendment to the Constitution. 

The constitutional objections are disposed of by the Suprême Court 
in Schenck v. U. S., 249 U. S. 47, 39 Sup. Ct. 247, 63 L. Ed. 470, and 
in Debs v. U. S., 249 U. S. 211, 39 Sup. Ct. 252, 63 T. Ed. 566. Ail 
of the other contentions can be disposed of together. 

The charge in the several counts in the indictment is as broad as 
language can make it, and is limited only by the provisions of the 
Espionage Act, to violate which it is charged the conspiracy was f orm- 
ed. Section 37, supra, provides that "if two or more persons conspire 
to commit an ofïense against the United States, * * * ^^^ qjjç 
or more * * * parties do any act to effect the object of the con- 
spiracy, each of the parties * * * " shall be punished. 

It has been uniformly held that to ofifend against a law of the United 
States is to oflfend against the United States. The gravamen of the 
crime charged is the conspiracy. At common law the crime was com- 
pleted when the con.spiracy was formed, and it was unnecessary to 
State the particular means by which the object was to be carried for- 
ward; the felonious intent being charged, the means to efifect the en- 
terprise was a matter of évidence upon the trial ; the bare combina- 
tion and agreement constituted the crime. 2 Bish. Criminal Practice, §§ 
207-8; 2 Bish. Cr. Law, 171-5; 191-3-8. Section 37 requires more 
than the mère agreement before the combination is brought into opera- 
tive efifect (Hyde v. Shine, 199 U. S. 62, 25 Sup. Ct. 760, 50 E. Ed. 90), 
and that is the overt act. Only one overt act need be established. Jones 
v. U. S., 179 Fed. 584, 103 C. C. A. 142; U. S. v. Cassidy (D. C.) 67 
Eed. 698; U. S. v. Burkett (D. C.) 150 Fed. 213. The object of the 
statute in requiring an overt act is to afiford a locus penitentia, giving 
opportunity for méditation and abandoning of the enterprise (U. S. 
V. Britton, 108 U. S. 199, 2 Sup. Ct. 531, 27 L. Ed. 698; Hyde v. Shine, 
supra); nor is it necessary that the conspiracy should be successful 
(U. S. V. Cohn [C. C] 142 Fed. 983 ; U. S. v. Curley, 130 Fed. 4, 64 
C. C. A. 369). The vitalizing agency is the overt act to efifect its ob- 
ject. 

The contention that the indictment should set out the whole story, 
etc., is not well taken. It is well covered. 
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Chief Justice Fuller in Pettibone v. U. S., 148 U. S. 197, 13 Sup. 
Ct. 542, 37 L. Ed. 419, said— 

"Hiat when tlio eriminality of tlio conspiraey consiKls In an unlawful agreement 
of two or more persons to coinpass or promoto sonio eriniinal or ille,i,'al pur- 
poKc, that purpose nuist lie fnlly anil c-learly stated in the indictinent ; while 
if the eriminality of tlio offense corisists in tlie apircoment to aecomplish a pur- 
pose not in itself eriniinal or unlawful, by eriniiual or unlawful means, the 
laeans must be set ont." 

fi, 2 I The several counts in the indictment specifically state that the 
unlawful enterprise wa= to be effected through printing', publishing, 
speaking, etc., as set out in count 1. As to the objection that the overt 
acts set out are not an ofifense, and that they are insufficient to eflfect 
the crime, it may be said an innocent act, if wrongfully related, may 
serve the purpose of an overt act, if it tends to produce, to cause, to 
exécute, to enforce, achieve, aecomplish, or bring to pass the object 
of the conspiraey, which is a matter of proof, on the trial. In this case, 
however, each overt act set out consummates the plan, and, if offensive, 
is a completed crime, and, if not offensive, no crime is committed. If, 
as stated at bar, in argument, there are many more publications, such 
publications would not be a step or link in the chain which would effect, 
achieve, or aecomplish the criminal conclusion of the charge, and coitld 
not be considered as overt acts. Overt acts must be proved as laid in 
the indictment. U. S. v. Newton (D. C.) 52 Fed. 275, at page 285. 
The other publications can only be considered to show intent as to the 
charges in issue. 

The indictment is comprehensive, and ingeniously drawn, and, by 
gênerai terms, in nearly every count the whole of section 3 of the Es- 
pionage Act is covered, but in each count référence is made, by spécifie 
statement, to parts of the section, and under the rule ejusdem generis 
the statement in each count must be held to that specifically enumerated, 
and from which appear the charges as stated. 

[3] It is not fatal to charge conspiraey to commit two or more of- 
fenses. Frohwerk v. U. S., 249 U. S. 204, 39 Sup. Ct. 249, 63 L. Ed. 
561. The serious question for décision in this case is: Shall the court 
consider the légal sufficiency of the overt acts, or is the statement that 
they were overt acts for "executing said * * * conspiraey 
* * * as charged" sufficient? The government contends that is 
a matter for the jury. I am familiar with authorities so holding. The 
record in thèse cases distinguishes theni from the facts hère. There is 
no question, I think, if, after ail of the évidence is presented, there is 
no testimony showing an overt act charged to hâve tended to effect 
the object of the conspiraey, the duty to direct a verdict of not guilty 
would be plain. If no act to effect the crime is shown by the indictment, 
the plan being set out, as hère, I think it is likewise the plain duty of 
the court to so détermine. U. S. v. Biggs (D. C.) 157 Fed. 264; U. S- v. 
McEaughlin (D. C.) 169 Fed. 302; U. S. v. Greene (D. C.) 115 Fed. 
343. The rule of strict construction applies, and effect must be given 
to ail parts of the statute, and the whole record on demurrer to the in- 
dictment must be considered. U. S. v. Watkins, 228 Fed. Cas. page 
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419, No. 16649. Without an act to "effect the object" no offense ap- 
pears. 

"Effect," (n.), is defined by Webster as: "1. Execution; perform- 
ance; realization; opération. * * * (y_ ^-^^ \ fp produce, as a 
cause or agent ; to cause to be. 2. To bring to pass ; to exécute ; te 
enforce ; to achieve ; to accomplish." 

The Standard Dictionary defines "effect," (v. t.), "To be the cause 
or producer of ; bring about, especially to bring to an issue of f uU 
success ; accomplish ; achieve." "Effect," (n.), "The resuit or product 
of some efficient cause or agency ; a conséquence or outcome." 

The pleader had this conception in mind, for he says for executing the 
f elonious design the certain acts were donc. An act, then, which would 
not hâve a tendency to produce, cause, exécute, enforce, achieve, ac- 
complish, or bring about the unlawful enterprise, would not be an overt 
act ; and where the completed plan and act are set out, as hère, I think 
it is the duty of the court to consider and détermine whether an offense 
is stated. A court or a jury bas no more right to draw inferences from 
facts that do not necessarily and legitimately authorize such inference 
than to fmd any other fact without évidence. Von Bank v. U. S., 253 
Fed. 641, 165 C. C. A. 267. The duty, then, is to détermine from 
the acts set out, if the plan, as hère, is completed, the légal effect with 
relation to the charge, and at the first challenge. Chief Justice Mar- 
shall, in U. S. V. Wiltberger, 5 Wheat. 76, 95, 96 (5 h. Ed. 37), said : 

"The rule that peual laws are to be construed strictly is perhaps not much 
less old than construction itself * * * to détermine that a case is within 
the intention of tlie statute its language must authorize us to say so. It would 
be dangerous, Indeed, to oarry the principle that a case which is within the 
reason or mischief of the statute is within its provision, so far as to punish a 
crime not enumerated in the statute, because it is of equal atrocity, or of liin- 
dred cliaracter, with tliose which are enumerated." 

With equal force does this apply if the facts stated in the indictment 
do not bring it within the statntory requirements. If completed acts, 
separately stated, are not crimes, many may not be united in a con- 
spiracy charge as overt acts, and made criminal. 

[4] This is a government of laws, under the Constitution, adminis- 
tered by men selected from the citizenry of the United States, and ail 
persons charged with crime stand unprejudiced by the passions of the 
times. Von Bank v. U. S., supra. In U. S. v. Strong, 263 Fed. 789, 
and U. S. V. Listman et al, 263 Fed. 798, we held that overt acts 3, 8, 
13, 14, and 18 do not offend against the law. 

Act 1 purports to be a report of — • 

"the Socialist peace célébration." * * * "Kven from a capitalist class 
standpoint it was n liarniless meeting," says the report; and further says that 
"Lénine and Trotslvy were cheered to the eoho." And, "The customary plea was 
niade for funds to start a daiiy newspaper." " 'We hâve met to celebrate the 
coming of peace and the beginning of the révolution,' deelared Wells. 'They 
want us to go up against their bayonets in défense of a pièce of red buntlng.' 
he cried, referring to Congressman Jolm F. Miller's inflammatory speech de- 
nouncing the red flag at a récent meeting of the Chnmber of Commerce. 'Well, 
we are not going to do it. That same red flag stands only for an idea ; an 
idea which (they) cannot Icill witli their bayonets, and they Ivnow it. That 
is the reason they fear it. The history of tlie révolution is the histoi-y of the 
working class.' " 
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"Meeting of Revolutionists. 

"T. F. G. Dougherty, spenker of the Industrial Workers of tlie World, fol- 
lowed Wells. 'Some hâve ealled tliis a peace meeting,' lie said ; 'I deny it. 
This is a meeting of revolutionists. The capitalist press has howled that we 
hâve taken advantage of the war won by "their soldiers" to spread l'evolution- 
ary propaganda. Thcy say that we only fight by propaganda. What a tribute 
to pay to a peace loving working class, to déclare that we fight with logic and 
reason rathor than with guns and bayonets !' " 

Two has relation to the labor convention at Chicago. Among other 
things it states ; 

''I saw a thou-sand soûls 
Of petty individnals 
Become onc great soûl, 
The great uiiited spirit 
Of lahor 

Cheering for Debs, 
Hailing with joy 
Tlio workers of ail countries, 
And rising at last 
Witli one inevitalilo «bout 
To vote a gênerai strike 
For human frecdom." 

And again: 

"We voted the strike 
And that is révolution! 
But I shall never forget 
The mul I saw born 
And (lie in that convention. 
And t know at last 
Ncitlicr by linnger 
Kor by revolt 
Nor by the cry for justice 
Shall the new u-wid come, 
But only «-bon ail of thèse 
Shall l^ring to birth 
Ont of tlie Jangling pain 
Of warring individnals, 
Tlie one great spirit of man 
Moviiig 
To une great goal." 

Four : A criticism of Spokane in voting against the "Mooney Strike," 
calling the Spokane unions traitors, and declaring that Washington, 
Lincoln, John Brown, Paul Jones, and Paul Révère, and Garrison, 
were rebels, and concludes: "Shame on any labor council that dé- 
serts its brothers in the time of need." And reports the vote of the 
various unions in support of the Mooney strike. 

Five has référence to Mooney and Billings, and continues ; 

"Class-eonscious workers who understand the rotten capitalist System are 
not In the least surprised at ail this, for their reading of working class hrstory 
from ancient to modem times, and by applying the historical method of Inter- 
prétation of events, clearly demonstrates that violence, ealumny, misrepresen- 
tation, cruelty, injustice, ad finitum, are old, very old, allies of the despoilers 
of humanity — the exploiting profiteers. 

"The question of the hour is not to recall the awful past, not to whlne 
about ail the countless eruelties and injustices inflicted on us, not llke beggars 
to plead for mercy, but instead to rise up in our righteous wrath and abolish 
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forever ail classes, ail exploitation, ail coercion anrl parasitism. This can only 
be aceorapllslied by intelligence, orgnnization, and deterniination. 

"Only one power on earth can free Mooney and the otlier victims of capi- 
talist class hâte, and that is the aroused workins; class." 

And then quotas a part of an address delivered by Robert Smillie, 
président of the British Miners' Fédération, at a célébration at Lanark- 
shire, Scotland, quoted £rom the British Columbia Federationist : 

" 'I am not out to preach contentment ■until ice h<we rcason tn be contant. 
Diikes, marquises, earls, and capitalists are entitled to be content ; but people 
wbo are landless, people wlio live in slums, and poople who are drspossessod 
hâve no right to he content. 

"I am out to rouse our people to some sensé of the diRiiity of their man- 
hood, and they bave no risht to be content so long as they bave only the ma- 
terial tbings whicb are necessary to keep life going. It is not rigbt or tnie 
to say that I am out to create rébellion or Woody révolution if that cnn hc 
avoided. I am oii.t to show our people tliut it is their business to unité hy 
conHtit-utimial mcans — ij possible — to ovcrturn the pratent System in order to 
enable the whole of the people to live briyJUcr and happier lives than they 
live at the présent time.' " 

And the article concludes : 

"Don't forget the big Mooney Dance next Friday nigbt at Dreamland, 
June 27." 

Six treats of the Mooney strike July 4th, and concludes : 

"Mooney is 'only a working man,' it is true; but the workers hâve come to 
a reallzation that when one of their ni'.mber is diseriminated against their 
entire class is Injured — and they bave determined to put a stop to it." 

Seven : An article with relation to the Mooney strike and power of 
the press, in which appears : 

"The last time Old Man Majority boss€»d the show was away back in the 
days of prlmitit-e communism, the particular form of society tbat prevailed 
before rival hostile classes evolved from the terrilile institution of privatc 
propcrty m. the means of life. Some wag once said : 'Give me control of 
the newspapers of the United State.s for six months and l'il elect Jack Johnson 
or Hinky Dink pi'esident, or any one else.' And it is true, ye gods ! 

"The average man in this covmtry to-day could not tell you, to save bis 
life, why be voted for eithcr the Kepublicans or Democrats. The citizen voter 
was not consulted about the war, about conscriYjtion, or anytbiug else. 

"He never is, and it is not iutended by bis masters either that he should be. 

"As public sentiment is carefully maniifactured by the agents of plutocraty 
via the p'j^^ss, pulpit, platform, and picture route, and as therefore the vote is 
by no means a clear or true exi)ression of the real needs of the working class 
■ — seeing that it was palpably manufactured iit the instigation of the erafty 
minority — It therefore becoraes a huge joke to talk of the 'peoiile' ruliug." 

And continues with an argument in behalf of the Mooney strike, and 
concludes : 

"Secretaries of ail local unions are requested to kindly send in the tabulnted 
vote of their respective unions on the Mooney Fourth of July strike to room 
14, Labor Temple." 

Nine is an appeal for deposit of Liberty Bonds, securities, or some 
available meaiis to secure bonds for "members of the I. W. W. now 
confined in jails and penitentiaries throughout this country." 

Ten : This is a report of a meeting addressed by "Robert Minor, 
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world famous newspaper correspondent, cartoonist," before "a crowd 
of 3,000 people, assembled in mass meeting at Fonrth and Virginia 
Sunday afternoon. * * * Tlie collection amounted to $283.77." 
Eleven : Report of meeting addressed by Robert Minor, and excerpts 
from the address, and a Une référence to some local citizens. 

"J. C. Mimdy, président of the Contrai I^abor Coinicil, acted as chairman of 
the meeting, and introduced a telegram addressed to I''nf;ene V. Dclis, Thomas 
J. Mooney, and Hulet M. Wells, imprisoned leaders of the Ameriean working 
class, whieh the crowd adopted after a roar of deniand that 'Bill' Haywood, 
I. W. W. leader, be Included. T!ie tele^ram, sisnod liy Xlundy and J. A. Mo- 
Corkle, chairraan of the eommlttee in char;,'e of the mass meeting, read: 

" 'Six thonsand citi/x-^ns of Seattle in meeting assembled send this expres- 
sion of tiieir gratitude to you for yonr Inyalty to the working class, whieh is 
the sole oecasion for the terrible snffering now being infiicted upon you. 
Courage, brother! ^Ve pledge oursclves not to rest uiitil you and every other 
fhampion of labor are relcasod.' " 

Then follow quotations from Minor's address, describing conditions 
in Russia. 
Twelve : 

"Président Wilson is quoted in yesterday's press reporta as saying at Helena, 
Mont., 'that a strike of policenien of a great eity, leaving that city at the 
mercy of an army of thugs, is a crime agaiust civilization. * * * ' " 

And f Lirther : 

"The Union Record maintains, and the American Fédération of Labor, to 
whieh the Union Kecord is proud to beloug, maintains that public servants 
bave the same desires, the sarae needs, and the saine rights as private serv- 
ants, and that in bettering their conditions of labor and pay they are compelled 
to resort to the same methods in dcaling with governments as employers as 
they do in dealing witli private employers. It is unfortunate, sometimes, for 
the gênerai publie that this is so; but it is no fault of the workers involved, 
and those who loudly demaïul that polieemcn be refused the right to organize 
might better be engaged in devising some method by whieh public servants may 
secure an approximation to justice in some other manner." 

And concludes : 

" 'It is a crime agaiust civilization' — but the policemen are not the guilty 
parties — and we bope that the le-sson 'wiU be burned in so that it will never 
again be forgotten.' " 

Fourteen is a discussion of "Middle-Class Stupidity," in whieh ap- 
pears : 

"You merchants, business mon, and bank(>rs, hurling your calumny and vitu- 
pération at co-operation and other revolutionary movements, are destined to 
l)e rudely jolted. You do not realize it, perluips, but the world is in the throes 
of a working-elass révolution. liolshevism lias not far to cross the Atlantic, 
and your cupidity and stupidily bave created a marvelously fertile fleld for 
its growth. Co-operatlon is one of the gentler means of escape from a révolu- 
tion of blood an(l carnage. If you neglect this opportunity to help construct 
the machiuery that will cnable the United States to make a bloodless transition 
from capitalism to the Co-operative Connnonwealth, you will pay the penalty 
in loss of life and destruction of property. The American people are patient — 
toc patient — but they cannot always be patient. The burdens of living cannot 
increase indefluitely. An explosion is bound to occur. 

''Révolution in ylmeiicaf 'Impossible!' you say. Not at ail, my dcar sirs! 
A year ago every newspaper in the land smiled incredulously at the sugges- 
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tlon of a révolution in Germany. But It happpned ! You tliought Germany 
too highiy organized aud too imperialistically educated for revolt. * * * 

"You sneer—yoti laugh, or, perhapa reluotantly admitting the possiUlUy of 
révolution, you mouth some glib talk ahout siippresision of discontent and 
agitation. That is preeisely tlie way a certain Louis purled before liis head 
gorily decorated a pilie. * * ♦ 

"Révolution is ineritaUe — you mnat face it whetJi-or you relish it or not. 
* » * You will very probably liug your ill-gotten gains. Throughout liis- 
tory your class liave preferred tlmt niethod. Tyrauny and oppression rarely 
abdicate. It appears that the world is periodically forced to cleanse itself iu 
blood. 

"But miracles are said to bappen. Is small and big business in America to 
see a little beyond its profits?" 

Fîfteen is an appeal for funds and collatéral to provîde bail for the 
release of prisoners in custody, marked "(Advertisement)." 

Sixteen is a communication by "Press Committee," criticizing the 
treatment of Hulet M. Wells by the warden of a penitentiary, among 
other things : 

"Tliis is tbe fate of oue of your brothers, a member of your class. One who 
lias deliberated with you in your unions ; counseled with you in your assem- 
blies ; toiled witb you and strock in your strikes. This is Ilulet M. AVells, 
the worker, who, having realized bis class position, stood with hia princlples. 
Strong and determined, niade of the stuff that will yet rid the world of Woody 
misery that afHicts it, yet lie is sinking, siiiking nndor the brutality of callous 
servants whose minds bave been twisted by a slave System of society. * * * 

"What are you going to do? There are 60,000 of us organized in Seattle. 
Does this organization count for naught? Come, we bave our hands on the 
levers of industry ; let us take tliem off. It is our energy that créâtes wealth. 
Withdraw it. Rest. * * * It is our clas's duty. The world will never 
he a décent place to live in uutil labor makes it so. The jails will ever 
darken the land until the working class sweep them aside. The smooth, oily, 
politieians who reçoive your délégations are perforining just as the warden. 
Tbey are ail the servants of capital. We are fools to expect anything from 
any one excepting ourselves. Listen! One can alniost hear the cries of those 
incarcerated for prlneiples. Strike! The eighth draws near." 

Seventeen : A discussion of the coal strike settlement, which con- 
cludes : 

"// the voters of America elcct to be slaves, let them say so at the poils. 

"If the icoricers of the nation are worthy of heing called free men they imll, 
at the neM élection, kiek into the dlseard the présent govertning class, and in 
its stead elcct to positions of poirer mou and icumcn ivho hâve some slight con- 
cept of the true mcaning of tcrms. and /chose idea of language is not that it 
should l>e uscd to confuse and confound." 

Nineteen : An expression of thankfulness, in blank verse, from 
which is quoted: 

"Behold the starving children 
Of Russla 
And Aruienia 
And Central Europe! 
See where the groping peoples 
Of India and Egypt 
Are beaten down by guns ! 
See over tUe whole earth 
Anarchy enthrones 
In industry 
And in government, 
War upon war, 
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And black hâte 

Raving in mudness. 

In wliat spot of eurth to-clny 

Is there cause 

For tliankfulness?" 

The offense charged, if any, is to violate the provisions of the Es- 
pjonage Act, as set out in the several counts (section 10212c, Compiled 
Statutes), which provides : 

"Whoever, when the United States is at war, * * * shnll willfully 
cause or attempt to cause, or incite or attempt to incite, insubordination, dis- 
loyalty, mutiny, or refusai of duty, iu tlie military or naval forces of the United 
States, or shall willfully obstruct or attempt to obstruct the recruiting or en- 
listment service ot the United States, and whoever, when the United States 
is at war, shall willfully utter, print, write, or publish any disloyal, iirofane, 
scurrilous, or abusive language about the form of government of the United 
States, or the Constitution of the United States, * ♦ * or any language 
intended to bring the * * * government of the l'nited Stîites, or the Con- 
stitution of the United States, or the military or naval forces of the United 
States, * * * or tlie nniform of the arniy or navy of the United States info 
conterapt, scom, contumely, or disrepiite, or shall willfully utter, print. 
Write, or publish any language intended to incite, provoke, or encourage ré- 
sistance to the United States, * ♦ * " shall be punished. 

Whether the acts set out tend to effect violation of the provisions of 
the section supra, as charged in the indictment, dépends upon the char- 
acter of the acts and the circumstances in which they are done. Ailtens 
v. Wisconsin, 195 U. S. 194, 25 Sup. Ct. 3, 49 'L. Ed. 154; Schenck v. 
U. S., 249 U. S. 47, 39 Sup_. Ct. 247, 63 L. Ed. 470. Was the language 
employed apparently sufficient, if disseminated and adopted, to pro- 
duce the results condemned by the statute and charged in the indict- 
ment? Shaffer v. U. S., 255 Fed. 886, 167 C. C. A. 28 ; Balbas v. U. 
S., 257 Fed. 17, 168 C. C. A. 229. The court judicially knows tliat 
hostihties ceased in the Great War November 11, 1918, the day on 
which the armistice was signed ; that soon thereafter demobilization 
began and continued ; that the treaty of peace was signed at Versailles 
June 28, 1919; and that it has not been ratitîed by the Senate, and 
that no proclamation has been issued by the Président dcclaring the 
war at an end. It is asserted by the défendants that the Espionage Act 
became inoperative when hostilities ceased, wbile it is claimed by the 
government that ail of the provisions of the Espionage Act will continue 
until peace is proclaimed, and cites in support the décision of the Su- 
prême Court in Hamilton, Collector, v. Ky. Distilleries & Warehouse 

Co., 251 U. S. 146, 40 Sup. Ct. 106, 64 h. Ed. . The Suprême 

Court in Hamilton v. Ky. Distilleries, supra, among other things 
said: 

"It is shown that many war-tinie activities hâve l)een suspended, that large 
quantifies of Avar materials bave been disposod of, that trade with (Jermany 
has been resunied, and that the censor.ship of postal, telegraph, and wire com- 
munications has been renioved." 

It f urther says : 

"ïhat a statute valid when enacted may cease to hâve validity owing to the 
change of circumstances has been recognized with respect to state laws in 
several rate cases. Minn. Rate Cases, 230 U. S. 352, 33 Sup. Ct. 729, 57 I-. 
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Ed. 1511, 48 L. R. A. (N. S.) 1151, Ann. Cas. 1916A, 18; Misi?ourl Rate Cases, 
230 U. S. 474, .33 Sup. Ct. 975, 57 K Ed. 1571 ; Lincoln Gas Co. v. Lincoln, 250 
U. S. 256, 39 Sup. Ct. 454, 63 L. Ed. 908. That the doctrine Ss applicable to 
Acts of Congress was c-onceded arguendo In Perrin v. U. S., 230 U. S. 478, 34 
Sup. Ct 387, 58 L. Ed. 691; aud Johnson v. Gearlds, 2.34 V. S. 422, 34 Sup. 
et. 794, 58 L. Ed. 1383. In each of thèse cases Ccngress liad prohilrited the 
introduction of liquor into lands Inhabited by Indians vvithout sî^ecific Hmit 
of tim& In one case the prohibition was in terms peri'etual ; In the other, It 
was to continue 'until otherwise provided by Congress.' In both cases it was 
contended that the eonstitutional power of Congress over the subjeet-matter 
necessarily was limlted to what was reasonably essential to the protection of 
the Indians." 

The court, while assuming that since the power to impose a prohibi- 
tion of this character was incident to the présence of the Indians, and 
their status as wards of the govemment, that it did not extend beyond 
what was reasonably essential to their protection, it followed that a 
prohibition valid in the beginning would become inoperative when, in 
the regular course, the Indians affected were completely emancipated 
from fédéral guardianship and control. The décision rested upon the 
question as to what was reasonably essential to the protection of the 
Indians, and, if any considérable number remained, the question was 
primarily for the lawraaking body, which was vested with wide dis- 
crétion. 

The Espionage Act is a war statute, and the duration of its opéra- 
tion cannot be determined by the duration of other war statutes, be- 
cause the life of the war statutes with relation to prohibition, the 
emergency shipping fund, the charter rate réquisition act, railroad con- 
trol, food control, trading with the enemy, soldiers and sailors civil 
relief, wheat price act, are ail determined by their own provisions, or a 
stated time or condition. From what is later stated, it is unnecessary 
to détermine the légal status of the Espionage Act. The words and 
phrases used in the act supra, and in the indictment, are defined as 
f ollows : 

Webster defines "disloyal" as "not true to." "Abusive," as "tending 
to deceive; practicing abuse; prone to ill treat by coarse, insulting 
words." "Scurrilous," "using the low and indécent language of the 
meaner sort of people; low indecency or abuse; mean; foui; vile." 
Synonym of vulgar; foui or foul-mouthed. 

"Contempt" is defined by Webster as "the act of contemning or 
despising; the feeling with which one regards that which is esteemed 
mean, vile, or worthless ; disdain ; scorn." 

"Scorn" is defined by Webster as "to hold in extrême contempt ; to 
reject as unworthy of regard; to despise; to contemn; to disdain." 

"Contumely" is defined by Webster as "rudeness compounded of 
haughtiness and contempt; scomful insolence; despiteful treatment; 
disdain ; contemptuousness in act or speech ; disgrâce." 

"Disrepute" is defined by Webster as "loss or want of réputation; 
ill character ; disesteem ; discrédit." 

"Incite, provoke, and encourage résistance" is defined as f ollows: 
"Incite" means to move to action, to stire up, to spur or urge on. 
Webster's Dictionary. "Request," "advise," and "incite" are held in 
Long V. State, 23 Neb. 33, 36 N. W. 310, équivalent to the statutory 
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words "aid," "abet," and "provoke." "Provoke" is defined by Webster 
"to call forth, to call into being or action." In State v. Warner, 34 
Conn. 276, the court said : "To provoke is to excite, to stimulate, to 
arouse," as where violent language arouses the bad passions of another, 
and he replies in kind ; strife, contention. "Provoke" is said in Cook 
V. State, 43 Tex. Cr. R. 182, 63 S. W. 872, 96 Am. St. Rep. 854, and 
Casner v. State, 43 Tex. Cr. R. 12, 62 S. W. 914, as meaning, in the ordi- 
nary sensé, to excite to anger or passion, to exasperate, irritate, or en- 
rage. "Encourage" is defined by Webster as giving courage to; in- 
spiring with courage, spirit, or hope. "Résistance" is defined as the 
act of standing against or obstructing. "Encourage résistance" may be 
defined as the act of inspiring with courage to stand against or ob- 
struct. 

An analysis of each of the charges, and the plan set out, and the 
overt acts, is conclusive that no attack is niade upon the form of the 
government or the Constitution of the United States. There is a dis- 
tinction between the government of the United States and its ad- 
ministering agents. The form of government is enduring. The ad- 
ministering agents are selected periodically. An attack upon the form 
of government and the Constitution is not accomplished by criticism 
of the policy of the administering agents or officiai conduct of the se- 
lected servants. Justice Holmes, in Erohwerk v. U. S., supra, said: 
"We do not lose our right to condemn measures or men because the 
country is at war." There is a wide distinction between the publica- 
tions in the case at bar and in the case of U. S. v. Wells et al., 262 Fed. 
833 (opinion filed in this court July 31, 1917), where the charge was 
conspiracy to oppose by force the exécution of the laws of the United 
States, and also to violate section 211, P. C. The literature in that case 
was of a very différent type. The literature in the Erohwerk Case, 
supra, as shown by the opinion of the court, was also of a very différent 
character, and the United States was then mobilizing its army. Where- 
as in the case at bar it was demobilizing its army. We hâve nothing to 
do with the laws of the state of Washington. We hâve only to do with 
the laws of the United States in so far as the acts charged are com- 
prehended within its provisions. The burden of each publication in 
issue is with relation to strikes, securing bail for prisoners, collecting 
money for the establishment of a newspaper, report of the Minor 
meeting, report of the Smillie meeting and of a Chicago convention, 
and expressing opinion with relation to conditions in industrial condi- 
tions, and suggestion with relation to changes of methods to co-opera- 
tive plans, and venturing opinion that révolution is inévitable if con- 
ditions continue ; but nowhere is there apparent any statement advocat- 
ing any change other than by constitutional methods ; nor is any lan- 
guage employed, apparently efficient, if disseminated and employed in 
view of the war status, to produce the results charged against the act 
supra, and charged in the indictment, and ail print, etc., indicates a 
différent intent and purpose ; nor is anything printed, etc., which would 
tend to support Germany and Austria-Hungary ; and what is said with 
relation to the varions overt acts is applicable to count 7, charging viola- 
tion of section 211, P. C. There is no fact pleaded which comprehends 
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the broad scope of the récitals of count 4, nor any act to effect any of 
the charges. A cartload of newspaper articles would not change the 
overt acts charged, since each act discloses a complète plan, and the 
plan and acts carrying out the plan are not criminal. It would be an 
unnecessary consiimption of time, and unnecessary expense, to hâve 
ail of the évidence presented in court, and then dismiss the case upon 
matters apparent in the record now. A review of this décision can be 
speedily obtained, if desired. 

Justice, in my opinion, requires that the demurrer be sustained ; and 
it is so ordered. 



UNITED STATES v. HILL. 

(District Court, S. D. Ohio, W. D. Febi-uary 10, 1920.) 

No. 1655. 

1. Seabches and seizures €=3 — Scope of search warrant. 

A search warrant for the search of a hoiiso for narcotic drugs held not 
to authorlze seizure of a letter found thercin. 

2. Criminal law ©==395 — Letter illegally seized not admissible in évi- 

dence. 

A letter illegally seized froni defendant's possession held not admissi- 
ble in évidence against him. 

Criminal prosecution by the United States against William Hill. On 
motion for new trial. Granted. 

Allen C. Roudebush, Asst. U. S. Atty., of Cincinnati, Ohio. 
A. Lee Beatty and J. E. Rappaport, both of Cincinnati, Ohio, for 
défendant. 

PECK, District Judge. On motion for a new trial. 

[1] It appearing, upon inspection, that the description in the search 
warrant contained of the things to be seized thereunder did not embrace 
any papers or documents of the défendant, and that therefore it was not 
broad enough to include the letter f rom Alonzo Taylor to the défendant, 
dated April 14, 1919, the défendant was, on his pétition heretofore filed 
herein, entitled to a return of the said letter, and an order may be so tak- 
en. Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 
652, E. R. A. 1915B, 834, Ann. Cas. 1915C, 1177; U. S. v. Friedberg 
(D. C.) 233 Fed. 313 ; State v. Slamon, 73 Vt. 212, 50 Atl. 1097, 87 Am. 
St. Rep. 711. 

[2] And it further appearing that the said letter was improperly 
admitted in évidence against the defendant's exception, and that the 
same was prejudicial to the défendant, the verdict will be set aside, and 
a new trial of this cause granted. 

@=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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In re DEMENT. 

<Court of Appeals of District of Columbia. Submltted January 12, 1920. 
Decided March 1, 1920.) 

No. 1250. 

X. Patents <S=3l06(2'i — Motion to reopen interférence to permit substi- 
tution OF BABLIER APPLICATION IlELD ADMISSION THAT ALL COUNTS WERE 
SAME. 

An application by a party to an Interférence proceedlug that tlie pro- 
ceeding be remanded to tbe Examiner of Interférences aud reopened, so 
tbat he mlght substitute an earlier application, held an admission that 
the subject-matter of ail the counts in the interférence was the same. 

2. Patents "©=11.3(6) — ^Assumed that Examiner would iiave permitted 

amendltent in interference, if made in time. 

If a party to an Interférence proceeding had moved in time before tlie 
Examiner of Interférences for leave to amend, by substitutlng an earlier 
application for the one in interférence, It must be assumed that the Ex- 
aminer would hâve performed his duty and allowed the amendment. 

3. Patents <S=>112(4) — Estoppel by interférence deicision to set up claims 

under earlier application. 

Wliere a party to an interférence proceeding In the Patent Office de- 
layed until too late to ask leave to substitute an earlier application for 
the one involved in the interférence, he was estopped, by the décision 
awarding priority to another of the parties, f rom setting up rights to the 
clairas of the earlier application, which mlght bave been so substituted. 

4. Patents i®=>112(1) — Interférence décision is res judicaïa as to any 

admissible matter vchich migiit iiave been 0ffered. 

When the décision In an interférence proceeding is relied on as res 
judicata, to defeat claims of an application, the Commlssioner of Patents 
stands in the place of the person having a right to claim res judicata, and 
the rule applies that a judgment between the same parties on the same 
cause of action is res judicata as to any admissible mattcr which mlght 
hâve been otfered to sustaln or defeat the claim or demand. 

5. Patents <©=j111 — Motion to remand and rbopen interférence peoceed- 

iN« wiTHiN Patent Commissioner'b discrétion. 

A motion, made while an interférence proceeding was pending on appeal 
before the Examiner in C'hief, to remand and reopen the proceeding, to 
permit the moving i)arty to substitute au earlier application, was directed 
to the discrétion of the Commlssioner of Patents, and bis déniai of the 
motion was not an abuse of discrétion. 

6. Patents ®=3lOC(2) — Issue in interieresce proceeding is over embodied 

INVENTION. 

The issue in an interférence is not nierely a claim which is distinct and 
separable from other claims, which are or may be made on the same dis- 
closure, but is over an embodied invention, not a teehnicnl claim. 

7. Patents ©^^112(4) — Loser in interférence proceeding not permitted to 

MAKE earlier CLAIM TO SLIOIITLY DIFFERENT DEVICE. 

A party to an interférence proceeding, after a loslng contest as to a 
one-way transfer between the accumulators of a Computing machine, can- 
not afterwards lay an earlier claim to a two-way transfer, when both he 
and the adverse party had ail along a basis for claim to the two-way 
transfer. 

Van Orsdel, Associate Justice, dissenting. 

Appeal from a Décision of an Assistant Commissioner of Patents. 

Patent application by Isaac S. Dément. From a décision of the 
Patent Office, rejecting certain claims of the application, the applicant 
appeals. Afïirmed. 
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Reeve Lewis, of Washington, D. C, and Frank Parker Davis, o£ 
Chicago, m., for appellant. 

T. A. Hostetler, of Washington, D. C, for Commissioner of Pat- 
ents. 

SMYTH, Chief Justice. Dément appeals from a décision of the 
Patent Office rejecting clainis 20 to 31, inclusive, of his application for 
a patent relating to a Computing machine. For the purposes of our 
opinion it is sufïicient to set out claims 20 and 29. They are : 

20. In a, caleulating macliHie, the coiubinatiou, Avith two groups of totalizer 
whoels, of means under control of the oiierator for trausferrlng the number 
resistered in either group to the othor. 

29. In a calculating machine, the eoinblnation of a plurality of sets of ac- 
cuniulators, a key meehanisin whereby any one or any number of the accu- 
mulators may be caused to register one or more numbers at a time, and means 
whereby the accumulations on one set of accuniulators may be controUed by 
the accumulations on another set of aceumulators. 

The rejection was placed upon the ground that Dément v^^as barred by 
judgment, as well as by estoppel in pais, from making the claims. 

Dément was a party to a tripartite interférence, wherein one Hopkins 
and one Peters were the other parties. In that interférence, on motion 
of Hopkins, it was determined that claim 4 of the issue did not read on 
Dement's application, and the interférence as to that claim was dis- 
solved. Dément did not appeal. The interférence proceeded as to 
the remaining claims. Hopkins and Peters took testimony. Dément, 
the senior party, fîled no preliminary statement and took no testimony, 
but relied on his filing date. The Examiner of Interférences awarded 
priority to Hopkins. The Board of Examiners reversed his décision 
and ruled in favor of Dément. The Commissioner affirmed the décision 
of the Board, but this court reversed the Commissioner and awarded 
priority to Hopkins. Peters v. Hopkins, 41 App. D. C. 302. 

The Dément application involved in the interférence just mentioned 
was filed in January, 1904; but Dément had another application re- 
lating to the same subject-matter, which had been filed six months be- 
fore, or in July, 1903. 

After the three-party interférence had been argued before the Board 
of Examiners on appeal. Dément filed a motion, addressed to the 
supervisory authority of the Commissioner, asking that the proceed- 
ing be remanded to the Examiner of Interférences and reopened, so 
that he might substitute his earlier application, the one hère involved, 
for the application then in the interférence. This motion was denied, 
for the stated reason that it was filed too late. 

[1] Dément, in the motion just referred to, said : 

"This earlier application clearly discloses the subject-matter of ail the 
counts of the issue novv in interférence, except count 1." 

He further stated that if this earlier application "had been placed 
in the interférence at the time it was declared the décision of the 
Examiner of Interférences would inevitably hâve been in" his favor. 
Thus we hâve established by Dement's own admission that the sub- 
ject-matter of ail the counts in the tri-party interférence was the same, 
except count 1, with which we hâve nothing to do in this proceeding. 
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[2, 3] When the tri-party interférence was pending before the Ex- 
aminer of Interférences, Dément knew what Hopkins and Peters were 
claiming, because he had access to their files. He also knew, of course, 
what was in his earlier application, and, as his motion discloses, that 
the subject-matter was the same as that in his later one, then involved 
in the interférence. This being so, was it not his duty, before the 
décision of the Examiner was rendered against him, to hâve filed the 
motion, which he later filed, when the proceeding was pending before 
the Board of Examiners? We think it was. True, the Examiner 
might hâve overruled his motion; but this is not at ail likely. In that 
respect, however, he would not be in a situation différent from that of 
any litigant who seeks permission in court to amend his pleading. 
The court may or may not, in the exercise of a sound discrétion, grant 
the motion. Since it would hâve been the duty of the Examiner to 
hâve permitted the amendment, having in mind the statement of Dé- 
ment that the subject-matter was the same, we must assume that he 
would hâve performed his duty, and hence that Dément would hâve 
been allowed to amend the application. If he had been, his right to 
make those claims, as against Hopkins and Peters, could hâve been 
decided in that interférence, 

[4] We hâve held in Re Marconi, 38 App. D, C. 286, 290, that in 
a proceeding such as is now before us, where the question of res judi- 
cata is raised, the Commissioner stands in the place of the person who 
has a right to claim the protection of that principle. The case is exact- 
ly as if Hopkins was a party to the présent proceeding. We bave, 
then, a case in which the parties and the cause of action — claims to 
the subject-matter — are the same as they were in the tri-party inter- 
férence. It has long been settled law that a judgment between the 
same parties upon the same cause of action is res judicata, "not only 
as to every matter which was offered and received to sustain or def eat 
the claim or demand, but as to any other admissible matter which 
might hâve been offered for that purpose." Cromwell v. County ot 
Sac, 94 U. S. 351, 352, 24 L. Ed. 195. See, also. In re Cutler, 48 
App. D. C. 444, 447; Blackford v, Wilder, 28 App. D. C. 535, 550; 
New Departure Mfg. Co. v. Robinson, 39 App. D. C. 504. 

In the Blackfoi-d Case the court, speaking through the late Chief 
Justice, ruled that it — 

^'follows inevltably that the final décision In the first interférence is conclu- 
sive, unless it can be made to appoar that the question upon which the déter- 
mination of tlie sec-ond case rosts is one tliat neither was nor could hâve been 
l)reseutod * * * in the flrst case." 

Following this principle, the conclusion is inescapable that Dément 
is estopped by the décision in the tri-party interférence from setting up 
any right to the claims which are before us. 

[5] The fact that when the proceeding was pending on appeal be- 
fore the Examiners in Chief, Dément filed a motion to reopcn the 
interférence, does not affect the conclusion which we hâve reached. 
Diligence is one of the things insisted upon in the Patent Office, and 
rightly so. Dément permitted Hopkins and Peters to take their testi- 
mony while they were in ignorance, as he well knew, of the contents 
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of his prior application. They shaped their case and presented their 
arguments before the Examiner in the belief that Dément relied upon 
his filing date alone to defeat them. Not until after the Examiner 
had decided against him, and he had learned from their testimony 
what they could establish, did he file his motion. Not only that, but 
he waited more than four years after the décision that he could not 
make claim 4, which is the same as claim 20 of the présent application, 
before revealing his true position. During ail this time he knew what 
Hopkins and Peters claimed, as well as what they might claim for their 
disclosures, because he had access to their files when the ruling on 
claim 4 was made; yet he made no eiïort to bring the claims of the 
earlier application into the pending interférence. His motion was 
directed to the discrétion of the Commissioner, and, unless the latter 
abused his discrétion, which we think he did not, his action must be 
sustained. 

[B, 7] Even if Dément had not admitted by his motion that the 
subject-matter of his first and second applications was the same, we 
think it would hâve to be so held. As the Assistant Commissioner said 
in deciding the case: 

"The issue in an Interférence is not nierely a claim whicli Is distinct and 
separuble from other claims whieh are or may be made on the same dis- 
closure. The contest is over an embodied invention, not a technical claim." 

Again : 

"The thing adjudicated was no donbt a thing' différent from the invention 
now claimed; but it vv'as différent only in seope of définition, as a simple 
pump difCers from a double-acting pump. Certainly Hopkins could hâve been 
the inventer of the one-vvay transfer of totalizer results, while Dément was 
luventor of the two-way transfer. But that is not the whole question. The 
question is vs'hether, after a losin.ç contest with Hopkins on the one-way trans- 
fer, Dément may now for the first time Known to Hopkins lay au earlier 
claim to the two-way transfer, when both he and Hopkins had ail along a 
basis for claim to the two-way transfer, aud the applieant knew it." 

It was said by Chief Justice Shepard in the Blackford Case (page 
544), after reviewing many décisions: 

"An interférence in fact dépends chiefly upon the subject-matter disclosed, 
and not merely upon the language of the respective claims." 

Our décision in Re Martin, 48 App. D. C. 187, 189, in no wise 
conflicts with anything we hâve said hère. It was there held that, 
since there was no judgment of priority against Martin, he could not be 
said to be estopped by judgment. Hère there was a décision of priority 
against Dément and in favor of Hopkins, and it is that décision which 
bars him from relitigating the questions there involved, or which 
might hâve been presented, if he had filed his motion in time. 

Believing that Dément is barred by the application of the doctrine of 
res judicata from asserting any right to the claims involved, the déci- 
sion of the Commissioner of Patents is affirmed. 

Affirmed. 

VAN ORSDEL, Associate Justice, dissents. 
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IHIHI et al. V. KAIIArLEIJO. 

(Circuit Court of Appeal.s, Xiiifh Circuit. April 5, 1920.) 

No. .'î:'..'!;". 

1. Courts <S=;3.'ÎS7 (3) — JIotiox to dismiks roR i.xsrFriciENT amouxt in co^'- 

TEOVERSY IIELI) PROPEKLY DENIKI). 

"V^Tiere tlie Cliiof .lustice of Itie Ilinvaiiaii Suprême Court ailowed nu 
appeal, though expressiug a doubt as to wlietlier tlie value of tlie land in 
coutroversy was sufficieut to givc .iurisdictiou, aud tliere is no decideil 
prépondérance of the évidence against jurisdiction, a motion to dismis-.^ 
will be denied. 

2. Deeds (©=93 — Intention op makeb from wiiole ikstuu.me.nt govekns con- 

struction. 

In (letermining the construction of an instrument in the forni of a deed, 
the fundamentai rule is to ascertain from ail the provisions thereof the 
intention of tlie nialîer. 

3. WiLus <S==>88{2) — Deed stating it was not to be operative until grant- 

or's deatii iield a te.stamentary instrument. 

An instrument conve.ving land to the grantor's nephew, in considération 
of $1 and tlie grantor's love for hini, and revoking ail instruments, tes- 
tamentary or otherwise, theretofore made, but providing tliat it should 
not be effective until the maker's death, and that the land should revert 
to her if the nephew died before her death, was not intended to pass a 
présent estate, and was testanientary in character, and did not divest the 
owner of her title to the land, where she survived the nephew. 

4. Deeds <S='130 — Estate created held subject to réversion in case of 

grantee's death in grantor's li^'etime. 

If an instrument conveying land to the grantor's nephew, but providing 
that it should not be effective until the grantor's death, and that the 
land should revert to her if the grantee died befoi'e lier doatb, \\'as a deed, 
and not a testamentary instrument, tlie estate was sul).ject to reversion 
to the grantor upon the contingcncy that she survived the grantee, and 
the coramon-law doctrine of repugnancy did not apply. 

In Error to the Suprême Court of the Territory of Hawaii. 

Action by David K. Kahaulelio against Beke Ihihi and another. A 
judgment for plaintiff was afifirmed by the Suprême Court of Hawaii, 
and défendants bring error. Judgment of the Suprême Court revers- 
ed, and judgment of the circuit court affirmed. 

E. A. Mott-Smith and Alexander Lindsay, Jr., both of Honolulu, 
T. H., S. Ha.skett Derby, of San Francisco, Cal, for plaintififs in error. 
J. Éightfoot, of Honolulu, T. H., for défendant in error. 

Before GIEBERT and HUNT, Circuit Judges, and WOLVER- 
TON, District Judge. 

GIlvBERT, Circuit Judge. The défendant in error, as the heir at 
law of Isaac Ihihi, brought an action in the circuit court for the terri- 
tory of Hawaii to recover possession of certain real estate, claiming ti- 
tle thereto under a deed executed in the Hawaiian language, translated 
as follows : 

Know ail mon by thèse présents, I, Beke Ihihi of Lahaina, county of Maui, 
for one dollar (.fl.OO) by me received from Isaac Iliihi, niy boloved nephew, of 
the city and county of Honolulu, territory of Hawaii, and also for my love for 

(gcsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
263 F.— 52 
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liim, hereby sell and convoy to liim and to his lieirs and assigna forever, my 
honse lot [tlien follows a desorii)tiou of the T)roiierty]. And ail instruments 
heretofore made by me, tcstauicntary or ollierwise, are by this Instrument 
niade of no efîect : l'rovided, liowever, not uiitil after my deatli sliall thls deed 
be of oftect and if Isaae siioiild die before tlien this land «liall revert to me 
and this instnmu'nt be of no etïect. 

"In witness wboreof, I liave set my haud this 15th day of Noveraber, 1913. 

"[Signed] Belie Ihihi." 

The instrument was delivered to Isaac Ihihi. He died on or about 
January 1, 1916. The circuit court held that the deed conveyed to 
Isaac only an estate in futuro in fee, contingent upon his surviving the 
grantor, and that his interest was simply an expectant interest, based 
on the contingency that he should survive the grantor. From that 
décision the cause was taken to the Suprême Court of the Territory 
of Hawaii on exceptions, and that court reversed the judgment and 
remanded the cause for further proceedings. The circuit court there- 
upon entered a judgment for the défendant in error herein. Upon writ 
of error to the Suprême Court of the territory the judgment was af- 
firmed. To review that judgment is the purpose of the writ of error 
lierein. 

[1] A motion is made to dismiss the writ for want o£ jurisdiction 
on the ground that the amount in controversy does not exceed $5,000. 
Before the allowance of the writ in the Suprême Court affidavits were 
filed in that court concerning the value of the land in controversy. 
Upon considération of those affidavits the Chief Justice said: 

"I seriously doubt that the property involved is of value sufflcient to con- 
fer jurisdiction upon îhe nppellate court, but others might entertain a dif- 
férent view. I am disposed to facilitate rather than retard défendant plain- 
tifC in error in her purpose to effect her api)eal ; hence that she may hâve a 
review of the judgment herein, if by any chance she may be deemed to be en- 
titled rhereto, I am directing the issuance of the writ, and, to the end that the 
question of jurisdiction may l)e properly presented to the Court of Appeals, I 
direct ail records on file herein haviug référence to the question of jurisdiction 
be transmitted to that court." 

A similar case was presented in Gage v. Pumpelly, 108 U. S. 164, 
2 Sup. Ct. 390, 27 L. Ed. 668, on an appeal from a Circuit Court of 
the United States. Judge Blodgett, in allowing the appeal, used lan- 
guage almost identical with that of the Suprême Court of the terri- 
tory in the présent case. He said: 

"Afiidavlts hâve been flled on behiilf of each party touchlng the value of 
the lands in controversy. I bave considered thèse proofs, and am much In- 
cîined to hold that the lair cash value of this property does not exceed $5,000. 
* * * But I dislike oy any ruling of my own as to value to deny an appeal 
to any party who seeks to review my flndings upon the main questions In a 
case. I shall therefore allow the appeal, with leave to the appellee to ralse 
the question in the Suprême Court as to whether the amount in controversy 
is sullicient to enable the défendant to prosecute an appeal." 

Chief Justice Waite, in delivering the opinion of the court, said: 

"Wlien an appeal has been allowed, after a contest as to the value of the 
inatter in dispute, and there is évidence in the record which sustains our ju- 
risdiction, the appeal wlU not be dismissed simply because, on examination of 
ail the affidavits, we may be of the opinion that possibly the estimâtes acted 
upon below were too high. There is no such decided prépondérance of the 
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évidence in this case ajçainst jurisdiction to malie it our duty to dismrss tïie 
appeal whlch lias been allowed." 

What the Suprême Court said as to the prépondérance of the évi- 
dence in that case is applicable to this. The motion to dismiss is de- 
nied. 

[2, 3] In determining the construction to be placed upon the instru- 
ment involved in this case the fundamental rule, as in ail such cases, 
is to ascertain from ail the provisions thereof the intention of the 
maker. The instrument, as we read it, contains no répugnant pro- 
visions, and no clause that should be rejected. It is made in considéra- 
tion of love and affection and the relationship between the parties. It 
conveys the land from the plaintiff in error to her "beloved nephew" 
and to his heirs and assigns, forever, but provides that not until after 
her death shall the deed be of effect, and that if her nephew should 
die before her the land should revert to her, "and this instrument be of 
no efïect." It also déclares : 

"AU Instruments heretofore madc by me, testamentary or othervvise, are by 
this instrument made of no effect." 

When ail the provisions are considered together, it is évident that 
the plaintiff in error intended that no présent estate should pass to her 
nephew, and that the land should vest in him only in case he survived 
her. She attempted to accomplish by deed that which is ordinarily done 
by an executory devise. Now that the nephew has died, and the plain- 
tiff in error survives, whose is the estate? It is the gênerai rule that 
an instrument, whatever form it may take, which passes no présent 
interest, but is to take effect on the death of the maker, is testamen- 
tary in character, and opérâtes as a will, if executed with requisite 
formalities. If it is "partly or wholly in the form of a deed, it is 
not a deed, if it is not to become o]:ierative until the maker's death." 
40 Cyc. 1085; 18 C. J. 149; Rowdoin Collège v. Merritt (C. C.) 75 
Fed. 480; Leaver v. Gauss, 62 lowa, 314, 17 N. W. 522; Babb v. 
Harrison, 9 Rich. Eq. (S. C.) 111, 70 Am. Dec. 203 ; Turner v. Scott, 
51 Pa. 126; Conrad v. Douglas, 59 Minn. 498, 61 N. W. 673; Biglev 
V. Souvey, 45 Mich. 370, 8 N. W. 98 ; Hazleton v. Reed, 46 Kan. 73, 
26 Pac. 450, 26 Am. St. Rep. 86; Carlton v. Cameron, 54 Tex. 72, 
38 Am. Rep. 620; Sappingfield v. King, 49 Or. 102, 89 Pac. 142, 90' 
Pac. 150, 8 L. R. A. (N. S.) 1066; Murphv v. Gabbert, 166 Mo. 596, 
66 S. W. 536, 89 Am. St. Rep. 733 ; Pinkham v. Pinkham, 55 Neb. 
729, 76 N. W. 411. Said Judge Cooley in Bigley v. Souvey: 

"The instrument given by défendant was a deed in form, but was testa- 
mentary in ils nature, and pas.sed no title wliatever. If défendant survived tlie 
plaintiff, It was to be inoperative; if she survived liim, it was to take effect 
at his death. It was tlierefore a disposition of property to talie effect at his 
death, she surviving him, and was a devise and nothing else." 

That in Hawaii an instrument in the form of a deed may be held' 
to be a will was decided in Kapela v. Hoohoku, 4 Haw. 513. 

There are cases in which instruments somewhat similar to that which 
is hère in question hâve been sustained as deeds, as in Wilson v. Car- 
rico, 140 Ind. 533, 40 N. E. 50, 49 Am. St. Rep. 213, where the instru- 
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ment, after conveying and warranting the real estate, provided that 
"the above obligation" shall "be of none effect until after the death" 
of the grantor. The instrument was held to be a deed, in view of a 
statute of Indiana which permitted the création of a freehold estate 
to commence in futuro. In Shackelton v. Sebree, 86 111. 616, the in- 
strument, after conveying real estate with covenants of warranty, pro- 
vided that the deed should not take effect until after the grantor's de- 
cease. The court held that, as the grantee took the fee and as livery 
of seizin had been abolished by law, the fee drew to it possession in 
law. But the court intimated that if the remainder had been contin- 
gent, and it was uncertain who would take at the death of the grantor, 
a différent case would be presented. Other cases holding deeds to be 
valid conveyances, notwithstanding that they were not to take effect 
until the death of the grantor, are Hunt v. Hunt, 119 Ky. 39, 82 S. W. 
998, 68 L. R. A. 180, 7 Ann. Cas. 788; I.auck v. Logan, 45 W. Va. 251, 
31 S. E. 986; Wyman v. Brown, 50 Me. 139; Abney v. Moore, 106 
Ala. 131, 18 South. 60; Bunch v. Nicks, 50 Ark. 367, 7 S. W. 563. 
But none of those deeds contained a contingency such as is found in 
the instrument hère under considération, nor a provision for reversion 
to the grantor in case he survived the grantee, and décision in several 
of. the cases was influenced by the fact that the instrument lacked 
the formalities requisite to give it effect as a will, and it was necessary 
to hold it a deed in order to make effectuai the intention of the parties. 
[4] We are of the opinion that the instrvtment hère involved is of a 
testamentary character and not a deed. It foUows that the plaintiff 
in error is still the owner of the real estate described therein. But, 
if the instrument were held to be a deed, the conclusion would be 
the same. It would be a deed creating an estate in futuro. The es- 
tate so created was subject to reversion to the grantor upon the con- 
tingency that she survived the grantee. The purpose of the instrument 
is not open to doubt. Takiiig into considération ail its provisions, 
with endeavor to give every part of it meaning and effect, it is obvious 
that the intention was to vest the title in the grantee in case he survived 
the grantor. That purpose being clear, there is no room for the ap- 
plication of the common-law doctrine of repugnancy. Coulter v. Shel- 
madine, 204 Pa. 120, 53 Atl. 638; Bassett v. Budlong, 17 Mich. 338, 
43 N. W. 984, 18 Am. St. Rep. 404 ; Abbott v. Holway, 72 Me. 298. In 
Branca v. Makuakane, 13 Haw. 499, 505, it was said: 

"The reiison for giviug effect to the cleiir expvessed intention, and for not 
adopting technical rules, csiieeially when tliey lire priictlcally ol)solete and 
founded on conditions that never exiisted liere, is greater in the case of Ha- 
waiians and Hawaiian deeds than in the case of English-spealiing people and 
English deeds." 

The judgment of the Suprême Court of the territory should be 
reversed, and the cause remanded, and the original judgment of the 
circuit court affirmed, and the cause remanded to that court, with 
such directions. It is so ordered. 
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VIRGINIA lEON, COAL & COKE 00. v. WEBB et al. 

(Cil-cuit Court of Appeals, Sixth Circuit. March 2, 1920.) 

No. 3259. 

1. Deeds (g=3l24(3) — Habendu.m clause iield not to change ESTATE FROM FEE 

TO LirE IKTEEEST. 

A deed to land in Kentucl^y, in wliicli both the granting and warranty 
clau,ses purported to convey an estate in fee, hcld to convey tlie fee, al- 
thougli tlie liabendum clause was to tlic grantee during his natural life, 
and at liis deatli to be equally divided among his heirs, ou the ground that 
the intention was that the heirs should tal^e by descent, and not by pur- 
chase. 

2. Vendor and purchaser <S=52.32fl) — Grantee of minerals chabged with 

NOTICE OF RIGUTa OF OCCUPANTS OF I.AND. 

A grantee of minerai lands held charged with oonstructive notice of the 
rights of other persons tlien in possession of and living on the land, claim- 
ing under deeds without minerai i-eservations, which were recorded, to the 
extent of the boundaries described in such deeds. 

3. EsTOPPFL <g=70(l) — Facts insufficient to create. 

A finding hy the trial court that ownprs of land then iu possession 
were not estopped, by standing by without claiming title, to deny the 
effectiveness of a conveyance by otliers of the minerai rights thereiu, af- 
finned. 

Appeal from the District Court of the United States for the Eastern 
District of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by the Virginia Iron, Coal & Coke Company against Alexander 
S. Webb, Jr., and G. Beekman Hoppin. Decree for défendants, and 
complainant appeals. Affirmed. 

J. C. Jones, of Frankfort, Ky., for appellant. 

B. C. Tynes, of Huntington, W. Va., and John F. Hager, of Ash- 
land, Ky., for appellees. 

Before KNAPPEN, DENISON, and WARRINGTON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. The appellant brought suit to quiet title 
to the minerais underlying certain parcels of land in Perry county, Ky., 
on Big creek, which is a tributarj' of the North fork of the Kentucky 
river. Upon hearing on pleadings and proof s, the District Judge found 
in favor of défendants and dismissed the suit. This appeal is from 
that order of dismissal. 

The situation, so far as presently material, is this : 
In 1823, Robert Williams obtained a patent for 50 acres on Big 
creek, and in 1825 a patent for another 50 acres on the same creek. 
In 1843, Henry C. Dufï obtained a patent for 100 acres, which in- 
cluded and surrounded both Williams' parcels. Within the Duff and 
Williams tracts there empty into Big creek (which runs in a general- 
ly northwesterly direction) the f ollowing tributaries (from above down) : 
Bufïalo fork from the east, Jack's branch from the west, Jenny's (or 
Alfred Eversole) branch from the east, Orchard branch also from the 
east, Riles' branch from the west, Ben's branch from the east, and 

ig=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered DigesU & Indexes 
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Wolf Pen branch from the west. The southern line of the 'Dufï parcel 
extends a short distance above (southeasterly from) the mouth of 
Buffalo fork, and a considérable distance below (northwesterly from) 
the Wolf Pen branch. In 1846, Jackson G. Combs obtained patent for 
3,500 acres t>n Brown's fork, which is a tributary of Big creek, and 
joins the latter a considérable distance below the mouth of Wolf Pen 
branch. This patent really contained 4,728 acres. Its western bound- 
ary crosses Big creek slightly east of the westerly end of the Duff 
tract ; its southeastern boundary also crosses that creek above Buffalo 
fork, and extends beyond the ridge between Big creek and the North 
fork of the Kentucky river. About one-half of it lies on Big creek ; 
the bulk of the remainder on Brown's fork. The Williams and Duff 
tracts lie within the Combs tract ; but the latter is junior and inferior 
to both the Duff and Williams patents. Combs also obtained another 
patent for 2,500 acres on the North fork of the Kentucky river, over- 
lapping the easterly part of Combs' other patent ; but the boundaries 
of the 2,500-acre tract are not important. 

In 1857, Woolery G. Eversole, who had acquired the Duff and both 
Williams parcels, obtained a patent for a tract described as containing 
1,500 acres, surrounding and including ail three of the parcels last 
referred to. This survey was doubtless believed to cover ail the land 
on Big creek, both at its lower end and between the tops of the ridges 
on either side. It actually contained more than 4,000 acres. It includ- 
ed ail of the tributaries of Big creek entering it from the west, the 
entire of Ben's branch and Orchard branch, and the lower parts only 
of Buffalo fork and Jenny's branch ; also at least two branches f arther 
down the creek and one farther up. The Woolery G. Eversole title was 
thus inferior to the Combs title as to so much of the land east of the 
western line of the Combs tract as was outside the Duff and Williams 
patents. 

July 6, 1870, Woolery G. Eversole conveyed to William Baker, by 
warranty deed, a parcel covering the entire watershed of Jack's branch. 
Baker thereby obtained title to so much of the description as adjoined 
Big creek within the Duff and the upper Williams patents, and also 
to so much as lay southeast of the southern line of the Combs 3,500- 
acre patent and on the head of Jack's branch. 

On February 5, 1878, Woolery G. Eversole conveyed to his son Al- 
fred (likewise by warranty deed) a parcel stated to contain 500 acres, 
more or less, bordering on its westerly side the Baker parcel and cov- 
ering the entire watershed of Jenny's fork and ail of Big creek belozv 
(speaking generally and accurately enough for présent purposes, at 
least) Slick Rock ford, so called, which was about halfway between the 
mouths of Jenny's and Buffalo forks, to the mouth of Orchard branch. 
So much of this as lay directly on Big creek was within the Williams 
and Duff patents. 

On the same day (February 5, 1878) Woolery G. Eversole, by war- 
ranty deed, conveyed to his son Thomas a parcel stated to contain 500 
acres, more or less (adjoining on the south the parcel so conveyed to 
Alfred), and covering the entire watershed of Buffalo fork and ail of 
Big creek above a line drawn through Slick Rock ford, and between 
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it and the mouth of Biiffalo fork. So much of this parcel as lay direct- 
ly on Big creek was within the limits of the Duff patent. 

The parcels so conveyed, respectively, to Baker, Alfred Eversole, 
and Thomas Eversole adjoined each other on Big creek. The portions 
of each of thèse parcels not within the Williams and Dufï patents were 
within the overlap of the Combs patent. 

August 31, 1883, Josiah H. Combs, who had succeeded to the title of 
Jackson G. Combs, gave to Woolery G. Eversole, Alfred Eversole, and 
Thomas Eversole a title bond, evidently intended to cover ail the lands 
to which Combs claimed title, and which had been conveyed by Wool- 
ery G. Eversole to his sons Alfred and Thomas, respectively, subject 
to a vendor's lien for $500.^ The record would indicate that it was 
not until after the conveyances from \¥oolery G. Eversole to his sons 
(and thus long after the conveyance to Baker) that any of the parties 
concerned had information that the lands in ciuestion were embraced 
within the Combs patent, the survey whereof had been run by calls 
only. Combs' title was doubtless boiight to perfect the title to the 
lands so conveyed by Woolery G. Eversole. 

April 5, 1887, Thomas Eversole conveyed to William Newberry 
ail the land conveyed to Thomas by his f ather, so far as involved hère ; 
and on the same date Combs likewise made conveyance to Newberry 
of the same land. On September 3, 1887, Newberry gave to one Hors- 
ley a title bond or option of the minerai rights in the parcel of land he 
had so acquired from Thomas Eversole and Combs ; and on April 30, 
1890, Newberry and Thomas Eversole conveyed to Arthur D. Bright, 
trustée, the minerais under the Newberry parcel, said to contain 296.25 
acres. 

On June 18, 1887, Alfred Eversole gave to Horsley a title bond for 
the minerai rights in the parcel of land so conveyed to him by Wool- 
ery G. Eversole and sold to him by Combs under the title bond refer- 
red to. September 30, 1889, Combs conveyed to Alfred Eversole 
ail the land owned by the former within the boundary conveyed to Al- 
fred by his father. On January 27, 1890, Alfred Eversole conveyed 
to William Cornet a parcel containing 167 acres, being the easterly part 
of the Alfred Eversole tract. On March 28, 1890, Alfred Eversole 
conveyed to Arthur D. Bright, trustée, the minerai rights in ail the 
lands conveyed to him by Woolery G. Eversole, except that conveyed, 
as already stated, by Alfred to Cornet (said to embrace 321.25 acres), 
so far as involved hère; and on April 1, 1890, Cornet and wife con- 
veyed to Arthur D. Bright, trustée, the minerai rights in the land so 
conveyed to Cornet by Alfred Eversole. 

The défendants, Webb and Hoppin, claim title under Bright, trustée ; 
and if the conveyances from Woolery G. Eversole to Thomas and Al- 
fred, respectively, were in fee, défendants hâve acquired, as against 
both the Eversoles and Combs, both the légal and équitable title to the 
minerais in question, unless the défense of estoppel, hereafter discuss- 
ed, is sustained. 

1 Lands conveyed by Woolery G. Eversole to a son, Preston, were also 
included in the title bond. 
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On July 21, 1887, however, Josiah H. Combs joined with William 
Baker in a conveyance to T. P. Trigg, trustée, of the minerai lands 
underlying certain parcels of land which plaintiff (who is the grantee of 
Trigg, trustée) claims include ail of the Alfred Eversole parcel and ail 
of the Thomas Eversole parcel except the small part which is within 
the older Williams and Dufif patents, and that thèse conveyances to 
Trigg, trustée, carried, for reasons hereafter to be stated, a title supe- 
rior to that obtained by Bright, trustée, derived through Thomas and 
Alfred Eversole and their grantees. 

The décision of this case turns upon the question which of thèse 
two trustées, Bright or Trigg, obtained, as against the other, the su- 
perior title to the minerais involved, 

[1] 1. Plaintiff contends that the deeds from Woolery G. Eversole 
conveyed a life estate merely to Thomas and Alfred, respectively. This 
question is not specially important, except as it affects the title to so 
much of the lands as are within the Dufï or earlier patents, or per- 
haps as it may affect the question of adverse possession. In the Al- 
fred Eversole deed the conveyance in the granting clause is to him, "his 
heirs and assigns" ; the habendum is to him during the term of his nat- 
ural life, and at his death to be equally divided among his heirs ; the 
grantor "forever warrants and défends" the premises "unto Alfred 
Eversole, his heirs and assigns." The deed to Thomas differs only in 
that in the warranty clause the words "and assigns" are omitted. 
Counsel treat the deeds as identical in effect, and we think rightly. 

At the common law a conveyance otherwise of a fee was not limited 
by répugnant language in the habendum clause. Section 2342 of Car- 
roll's Kentucky Statutes provides that, unless a difïerent purpose ap- 
pears by express language or necessary inference, every estate in land 
created by deed, without words of inheritance, shall be deemed a fee 
simple, or such other estate as the grantor had power to dispose of. 
Section 2345, however, provides that if an estate be given by deed to 
any person for his life, and after his death to his heirs, or the heirs 
of his body, or his issue or descendants, the same shall be construed to 
be an estate for life only in such person, and the remainder in fee sim- 
ple in his heirs, or the heirs of his body, or his issue or descendants. 
The Kentucky courts recognize the rule that a deed is to be construed 
against the grantor rather than the grantee (Ky. Diamond Co. v. Ky. 
Transvaal Co., 141 Ky. 97, 132 S. W. 397, Ann. Cas. 1912C, 417); 
also that a conveyance in fee is not overturned by a subséquent proviso 
(Ratlifife v. Marrs, 87 Ky. 26, 7 S. W. 395, 8 S. W. 876) ; also that, 
when the habendum clause is in conflict with the granting words of 
the deed, the latter must control (Henderson v. Mack, 82 Ky. 379) ; 
but that, in construing a deed, ail parts of the instrument must be con- 
sidered together, and, if upon such considération an intention appears 
to vest a less estate than a fee, that intention will be carried into ef- 
fect (Harkness v. Meade, 148 Ky. 565, 147 S. W. 10; Woodward 
v. Thissell [C. C. A. 6] 218 Fed. 8iO, 134 C. C. A. 498) ; that technical 
words in the granting (and even in the habendum) clause importing a 
fee must yield to a clause expressly limiting the interest of the grantee 
to a life estate (Atkins v. Baker, 112 Ky. 877, 66 S. W. 1023; Wilson 
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V. Moore, 146 Ky. 679, 143 S. W. 431; Henderson v. Mack, supra; 
Dinger v. Lucken, 143 Ky. 850, 137 S. W. 776). The question is : 
Which of thèse rules dominâtes the instant case? 

It is noticeable that both the grantino- and warranty clauses purport 
to convey an estate in f ee ; also that the habendum clause, including 
the words "during the term of his life," merely states the disposition 
that would be made of the property, had the grantee died without hav- 
ing disposed of it ; and the meritorious question thus is whether the 
intention was that the grantee's heirs should take by descent or by pur- 
chase. 

In our opinion the more natural inference is, from the deed taken 
as a whole, that the grantor intended to pass an estate in fee, having in 
raind that both the granting and warranty clauses purport to convey 
a fee, that the habendum clause is less explicit than in the deeds held 
in the cases above cited to convey an estate for life, that the grantors 
were presumably not familiar with the distinction between words of 
inheritance and words of purchase, and the practical construction given 
to the deeds by the parties (Bain v. Tye, 160 Ky. 408, 169 S. W. 843), 
and until plaintifif raised the question in the instant suit after the death 
of Woolery G. Eversole, 35 years after his conveyances to Alfred and 
Thomas, 26 years after the conveyance from Baker and Combs to 
Trigg, trustée, and 23 years after the conveyance to Bright, trustée, 
from Alfred Eversole and Cornet and from Newberry. The Court of 
Appeals of Kentucky has reached a like conclusion in a number of 
cases where the words of limitation were much stronger than those 
contained in the habendum clause in the deeds hère in question. Ray 
V. Spears, 65 S. W. 867; Cox v. Anderson's Adm'r, 69 S. W. 953; 
Barth v. Barth, 38 S. W. 511. And see Humphrey v. Potter, 70 S. W. 
1062, 24 Ky. Law. Rep. 1264, where it was held that a deed in which 
there was no limitation in the granting clause, which conveyed to one, 
to hâve and to hold to his heirs and assigns forever, conveyed a fee, 
despite the addition of the words, "and after the death of the said sec- 
ond part the land hercby conveyed shall go to the children of [the 
grantee] by his first wife." 

2. PlaintifF contends that the deed from Baker and Combs to Trigg, 
trustée, of July 21, 1887, was intended to convey, and was in terms suf- 
ficient to identify, the minerais underlying the parcels already referred 
to as belonging to Alfred Eversole, William Cornet, Thomas Eversole, 
and William Newberry, viz. the minerais siibsequently conveyed to 
Bright, trustée ; that Trigg, trustée, purchased the minerais in question 
under that conveyance in good faith and without notice or knowledge 
of any adverse claims thereto ; that Thomas Eversole and Alfred 
Eversole, with knowledge that Baker and Combs were selling the 
minerai rights in question under claim of title thereto actually stood by 
without asserting title in themselves or giving Trigg, trustée, any no- 
tice thereof, and are thereby estopped from afterwards asserting title. 
Plaintiff in fact specifically contends that Alfred Eversole was présent 
when Combs made the deed conveying the minerais to Trigg, trustée ; 
that he not only did not object, but consented to it, and obtained the 
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full benefit of the sale by baving the purchase price applied on his pur- 
chase-money debt DwinCT to Combs on the same land. 

The trial judg"e, iipon elaborate considération of the record, conclud- 
ed that the deed f rom Combs and Baker to Trigg, trustée, did not cover 
the minera! rights in question, and was not so intended by the grantors ; 
that the alleged estoppel against Thomas and Alfred Eversole was not 
proven, and that even an estoppel against Thomas Eversole would not 
avail as against Newberry, his earlier grantee ; that both Alfred Ever- 
sole and William Newberry were in actiial possession of their respec- 
tive parcels vvhen the deed to Trigg, trustée, was made; and that 
the latter was chargeable with notice of their rights. 

3. The deed from Baker and Combs to Trigg, trustée, of July 21, 
1887, purports to convey the minerais under a tract of 1,800 acres, 
1,000 of which is identified as "deeded from Woolery G. Eversole to 
W. M. Baker." This doubtless relates to the conveyance earlier re- 
ferred to herein, and which may bave contained the acreage stated. 
The Baker tract would not include the minerais hère in question. If 
embraced within the Baker and Combs deed, it must be because under- 
lying the 800 acres apparently claimed by Combs as a part of the over- 
lap of the 3,500-acre tract. The District Judge thought that an intent 
to cover the minerais hère in question was inconsistent, not only with 
the language of the conveyance itself , but with the fact of the previous 
conveyances by both Baker and Combs. The 800 acres are described 
only as "deed from Ira Davidson, commissioner, to J. H. Combs." 
There is compétent évidence that it would be impossible to locate the 
alleged Combs 800 acres on the ground. Unless Alfred and Thomas 
Eversole acquiesced and participated in Combs' conveyance to Trigg, 
trustée, that conveyance is entirely inconsistent with Combs' title bond 
of August 31, 1883, to Woolery G., Alfred, and Thomas Eversole, 
and with Combs' conveyance to Newberry of April 5, 1887, which 
antedated the Baker and Combs deed to Trigg. It was also entirely 
inconsistent with Combs' conveyance of September 30, 1889, to Alfred 
Eversole, unless, as does not appear on the face of the deed, that con- 
veyance was of the surface only. Baker had also made conveyance of 
a portion of the land obtained by him from Woolery G. Eversole. We 
are disposed to think that the record sustains the conclusion of the trial 
judge that the deed was not intended to convey the minerais hère in 
question ; but we do not find it necessary to rest our ultimate conclu- 
sion on this point. 

[2] 4. In our opinion the public record furnished constructive no- 
tice of the deeds from Woolery G. Eversole to Alfred and Thomas, 
respectively, as of February S, 1878. The then county clerk testifies 
that he drafted the body of one deed and part of the other, that both 
were executed before him at the time purported in the deeds and ac- 
knowledgments, and that he thinks both acknowledgments were taken 
before him as county clerk. While the full certificate of the acknowl- 
edgment and of record does not appear to hâve been signed, there is 
indorsed on the back of each deed a mémorandum, signed in the name 
of the then county clerk, containing the fact of acknowledgment, of 
lodging for record, and actual record on February 5, 1878, with ref- 
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erence to the book and page of the record ; and the then county clerk 
testifies that he believes this signed indorsement, as well as the full un- 
signed certificate mentioned, to be in the handwriting of a person nam- 
ed, who was, according to the clerk's recollection, deputy clerk at that 
time.^ This we are disposed to think a full compliance with the stat- 
ute. The mémorandum itself contains, in substance, a certificate of 
acknowledgment. The deputy clerk had the right to sign his princi- 
pal's name, not only to the certificate of acknowledgment, but to the 
mémorandum, and the fact that he failed to show that the signing was 
by deputy does not invalidate. CarroH's Ky. Stat. §§ 514, 515; Tal- 
bott's Devisees v. Hooser, 12 Bush (Ky.) 408; Beuley v. Curtis, 92 
Ky. 505, 18 S. W. 357. And see Humphrey's Executor v. Wade, 84 
Ky. 391, 1 S. W. 648. The grantees should not be held responsible for 
such irregularity, if any, as there may hâve been. This entire question, 
however, seems immaterial, if, as later held, the possession of Alfred 
and Thomas Eversole and their grantees was notice to Trigg, trustée, 
of their rights. 

We also think the public record constructive notice of the deeds from 
Thomas Eversole and Combs, respectively, to William Newberry as 
of April 7, 1887. Both deeds were executed and lodged for record 16 
days earlier than the date of the deed under which Trigg, trustée, 
claims. Both deeds must be deemed to bave been recorded on the day 
they were lodged for record, viz. April 7, 1887, not with standing the 
full certificate of record bears date 18 days later. The statute makes 
the record operative from the date the instrument is "lodged for rec- 
ord." Carroll's Ky. Stat. 1903, §§ 496, 497. The acknowledgment of 
the grantors is sufficient under section 507 (1), although it fails to state 
an examination of the wife separate and apart from the husband. 
Dowell V. Mitchell, 82 Ky. 47. 

The fact that the signature to the certificate of acknowledgment and 
record, indorsed on the Eversole deed, is not in the handwriting of the 
then clerk, is not, in our opinion, fatal. The then register of deeds 
thinks he had a spécial deputy on that occasion, and says he sometimes 
recorded deeds for the clerk, and the statute permits the deputy, not 
only to write the certificate, but to take acknowledgments. Carroll's 
Ky. Stat. §§ 514, 515; Talbott's Devisees v. Hooser, supra; Beuley v. 
Curtis, supra. 

The indorsement on the Combs deed is in the handwriting of the then 
clerk. It was the practice to indorse on the back of the deed the date 
of acknowledgment and record by way of mémorandum, and from that 
later to extend the certificate covering the acknowledgment. Such 
practice, in case the original mémorandum is made by the deputy, is 
expressly authorized by statute (sections 514, 515); and, in view of 
the authorities above cited, there seems no reason to question the ex- 

2 The mémorandum referred to reads as follows: "Aeknowledged before 
me by Vf. G. Eversole and Jane Eversole, and lodfîed for record and recorded 
In deed [siviiig dosci-iiilion and page], this 5th day of FehruaiT, 1878. 
Ira ,T. Davidson, C. P. C. C. ;" the initiais evidently ineaning "Clerk Perry 
County Court." 
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istence of as full a power where the clerk himself makes the original 
mémorandum. 

In our opinion, Trig»', trustée, must be held to hâve had constructive 
notice of the rights of Thomas and Alfred Eversole (and of Newberry, 
as to his part) at the time he took the minerai deed from Combs and 
Baker on July 21, 1887, notwithstanding the title bond from Combs 
to the Eversoles vvas not entitled to record, and so was not constructive 
notice. Newberry was then in possession of his part of the land under 
conveyance from both Eversole and Combs, and claiming title to both 
surface and minerais. Both Thomas and Alfred were then in actual 
possession of the remainder, and had for many years been in such pos- 
session and claiming title, respectively, to the entire of the two tracts, 
both surface and minerais, covered by their deeds from their father, 
and subject only to Combs' lien for a few hundred dollars, occupying 
résidences thereon and making and working substantial clearings. The 
effect of their possession upon the question of notice is, in our opinion, 
no less than would be applied to a défense of adverse possession. In 
such case the public notice given by possession would not be affected by 
actual defect in the record of their deeds, for it was unnecessary that 
they be recorded at ail. Mosley v. Kentucky Lands Co. (C. C. A. 6) 
259 Fed. 106, 109, 111, 113, C. C. A. . 

Nor was the efïect of their constructive possession as notice of their 
claims necessarily limited to the land actually inclosed or worked, or 
covered by their home buildings, inasmuch as their deeds described the 
land by natural boundaries, and the record indicates that such descrip- 
tions were sufhcient to enable a surveyor to locate the boundaries upon 

the ground. Mosley v. Ky. Lands Co., supra, 259 Fed. 132, C. 

C. A. ■ — — . There having been no actual possession of the Combs 
tract within the overlap (nobody seems ever to hâve lived on that tract), 
the notice of claim afforded by the possession of the Eversoles under 
their title deed extended to ail the lands described therein. Mosley v. 
Ky. Lands Co., supra; Minerai Development Co. v. Ky. Coal Lands 

Co. (C. C. A. 6) 259 Fed. 118, 124, 125, ■ — C. C. A. ; Rowe v. 

Kidd (C. C. A. 6) 259 Fed. 127, 130, C. C. A. . Newberry had 

a good title. This is especially true in view of the fact that such pos- 
session was accompanied by title bonds from Combs, and even though 
the possession so had did not amount to an adverse possession as 
against Combs. We therefore think it clear that the possession of 
Alfred Eversole, Thomas Eversole, and William Newberry was in 
equity notice to Trigg, trustée, of whatever their actual rights were. 

The circumstances under which the deed to. Trigg, trustée, was taken 
are also pertinent. The contracts for the minerai rights which passed 
to Trigg, trustée, were ail taken by one Ilorsley, who about June, 1887, 
made a contract with Trigg, trustée, for the purchase of minerai rights 
to the extent of 100,000 acres. Horsley had a number of agents buy- 
ing on commission, including one French, who bought the minerais 
under the Baker tract some time previous to July 21, 1887, on which 
date conveyance was made by Combs and Baker to Trigg, trustée, at 
a meeting at Hazard, Ky., attended by Horsley, French, and one Judge 
Wells, wfio represented Trigg, trustée, in paying for the titles. There 
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was a large number of people présent, presumably in large part those 
from whom options had been taken and who were to make then and 
there their conveyances thereunder. Horsley had also taken minerai 
contract with Alfred Eversole on June 18, 1887 (before the latter's 
conveyance to Cornet), and for the purpose of turning it over to Trigg, 
trustée. There is évidence on the part of French, Horsley, and Wells 
tending to show the existence, at the meeting of July 21st, of more 
or less question about Combs' title. Abstracting was difficult, and 
Wells said he had no time to get abstracts, and apparently was paying 
so little for the minerai rights that he was willing to take some chances. 
Horsley and French also paid little attention to the titles. The agents 
were working on commission, and the more acres the tracts were es- 
timated at the more money they got. The policy seems to bave been to 
try to hâve ail interested in the titles get together, and then agrée on 
who was to receive payment directly from Wells. This was practically 
a saf e enough course, provided ail interested got together and agreed ; 
otherwise, not. Horsley says there was a controversy over the Baker 
title and how the money was to be divided up, and that "there were 
several claiming an interest in thèse lands." Judge Wells said he un- 
derstood there had been trouble between the Frenches and the Ever- 
soles and their followers, and thought représentatives of each side were 
présent ; also that the Combs tract was not surveyed. 

It seems plain that inquiry as to the Eversoles' rights and claims, as 
related to the Combs tract, would bave brought prompt and full knowl- 
edge thereof, and that there was sufficient in the surrounding circum- 
stances to fairly put the représentatives of Trigg, trustée, on inquiry." 

[3] 5. We are thus brought to the question whether Thomas and 
Alfred Eversole did in fact "stand by," and thus mislead Trigg, trus- 
tée, into accepting the Combs and Baker conveyance in the belief that 
he was getting the title of Thomas and Alfred. If they did so, they and 
their subséquent grantee (this would not apply to the Newberry title) 
would be estopped from claiming the contrary, in view of the lack of 
record of Combs' title bond of August 31, 1883. Estep v. Kentland 
Coal & Coke Co. (C. C. A. 6) 239 Fed. 617, 620, 621, 152" C. C. A. 451 ; 
Virginia Iron, C. & C. Co. v. Campbell, 105 S. W. 129. 

As to Thomas Eversole, there is no convincing basis for that claim. 
It is undisputed that Thomas was at the time living in another county ; 
he testifies (evidently in open court)' that he was not at Hazard during 
the year in question, and there is other évidence in corroboration of 
his testimony. 

It remains to consider whether Alfred was présent and participating 
in the sale by Combs and Baker. Upon this proposition plaintiff mani- 
festly carries a heavy burden of proof . The testimony oiïered in sup- 

3 After ,Tuly 21, 1887, Trijïg, trustée, seoras to hâve gotten Horsley to re- 
lease him from ail above 00,000 acres, with promise to help sell the remaining 
40,000 acres, vvhich wonUl include Alfred Kversole's minerai contract previous- 
ly takeu. Horsley then made a deal with Brif;ht, trustée. It is through this 
latter relation that the Bright, trustée, conveyances (under which défendants 
daim) were niade, the options from Mewberry and Thomas Eversole havlng 
been taken September 3, 1S«7. 
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port of it is substantially that of French, Wells, Horsley, and W. J. 
Combs, son of J. H. Combs ; the latter and Baker both being dead at 
the time of the trial. French throws no light on the subject. He had 
"no Personal recollection relative to the buying of minerais from J. H. 
Combs and William Baker and the conveyance of them to T. P. Trigg," 
although his book would indicate that he or some of his agents bought 
the minerai from Baker (at what précise date does not appear), and it 
is conceded that French was présent when the sale to Trigg, trustée, 
was consummated on July 21, 1887. Wells, who acted as paymaster 
and passed upon the titles, says that he is unable to "recall whether 
any Eversole was présent." He remembers "meeting several Mr. 
Ëversoles." The most definite thing he can say is that he "paid the 
money, as was agreed, to Mr. Combs, made it satisfactory with the 
parties présent, and then accepted the conveyance from Combs and 
Baker to Trigg, trustée." 

The testimony of Horsley, on which plaintiiï specially relies, is not 
convincing. The strongest statement he makes is that "when old man 
Combs came in, there was some question about his titles, and there 
was a Mr. Eversole with him. That gentleman was a red-complected 
man, who wore his shirt unbuttoned. * * * j di^j ^ot remember 
positively about this man until afterwards. I believe, from what I 
hâve found out since, that it was Alfred Eversole." He states no satis- 
factory reason for so believing. There were a great many Ëversoles 
in the neighborhood, and a number of that name were présent at the 
meeting. His only attempted personal identification of the Eversole 
he refers to is that he (Horsley) had some Eversole acting as agent for 
him, and that "the Eversole to whom I refer as being présent on July 
21, 1887, when Josiah H. Combs and William Baker were there, was 
I think one of my agents, to whom a commission was paid." He also 
says "there was some division of the money in some way, and I think 
the money was paid to Mr. Eversole under his contract. I think the 
money went to Mr. Eversole for the profits." He does not say that the 
agent who acted for him was Alfred. Although he or one of his agents 
had taken the minerai option from Alfred Eversole only about a month 
before the conveyance from Combs and Baker, he seems not to hâve 
had the fact in mind, nor did his recollection seem refreshed by référ- 
ence to that fact as contained in the deed from Eversole to Bright, 
trustée, made in pursuance of the option. 

Clearly, title to real estate should not be divested by so indefinite 
an identification, both of person and of fact, attempted 33 years after 
the event. The testimony of W. J. Combs is too uncertain and contra- 
dictory to justify placing substantial reliance upon it. He first testified, 
on plaintiff's behalf, that both Alfred and Thomas Eversole were prés- 
ent at the meeting in 1887, when the deed from Combs and Baker to 
Trigg, trustée, was delivered, describing Alfred as having a red head; 
that an arrangement was there made by which Thomas and Alfred, 
respectively, were to get the land, and Combs to get the minerai and the 
pay for it, and that the father later gave Thomas and Alfred, re- 
spectively, deeds for the surface; also that Alfred Eversole was then 
living. This latter statement was incorrect; the testimony disputing 
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Thomas Eversole's présence has already appeared herein. As a wit- 
ness for défendants, Combs testified that by the deed from Baker and 
Combs to Tngg, trustée, bis father conveyed "what he let Bill Baker 
liave, about 800 acres." He later made an affidavit for défendants, 
substantially nullifying his former testimony as a wltness for plaintiff, 
regarding the présence of Thomas and Alfred Eversole, and their par- 
ticipation in the Baker-Combs conveyance to Trigg, trustée, and on re- 
hearing testified that he thought he was présent when the minerai deed 
was made to Trigg, but that he could not state positively whether he 
saw either Alfred or Thomas Eversole there, and that he knew noth- 
ing about how Alfred paid for the title bond. On cross-examination 
he substantially adhered to his testimony when first a witness for plain- 
tiff. There was also testimony of a statement made by Combs during 
the trial that "Alfred | Eversole] paid for it [the land] in stock, and 
named a yellow mare and a yearling." He may hâve told the truth 
when first a witness for plaintiff ; we do not intimate that he did not 
do so; but manifestly whether he did so or not is, under the circum- 
stances stated, too problematical to justify reliance upon it. Judge 
Cochran, while not finding it necessary to détermine that question, in 
view of his conclusion that the deed from Combs and Baker to Trigg, 
trustée, was not intended to convey the minerais hère in question, re- 
marked of the évidence as to Alfred's présence, and his consent or lack 
of objection to the payments to Combs and Baker, "it is sufficient to 
say that I do not think it establishes such facts." 

Any presumption that the parties concerned were acquainting them- 
selves with the existing facts, and closing up the transactions of July 
21st with référence to those facts, is further discredited by the con- 
sidération that Thomas Eversole seems to bave been entirely overlook- 
ed, as well as Newberry, who but a little more than three months pre- 
viously had taken full conveyance directly from Combs. There is no 
force in the fact that Alfred Eversole did not dispute the testimony re- 
lied upon to show his présence. The testimony in question (on the 
open court hearing) was taken in October, 1914. Alfred's déposition 
had been taken September 17, 1912, and his attention was not directed 
to that subject; indeed, it was not until September 30, 1913, that plain- 
tiff set up the claim that Thomas and Alfred were présent, and made 
the alleged représentations as to the right of l^iaker and Combs to con- 
vey the minerais, on which the asserted estoppel is based. At the time 
of the open court hearing, when Wells, Ilorsley, and W. J. Combs 
were sworn, Alfred was dead. This fact not only appears by the testi- 
mony of Thomas Eversole, but in the answer of the Virginia Iron, Coal 
& Coke Company, filed September 30, 1913, to the bill o' Alfred Ever- 
sole's heirs, it is expressly denied that Alfred was living when that suit 
was begun, which was June 25, 1913. 

Upwn a careful considération of the entire record, and taking into 
account ail the arguments to the contrary, we are of opinion that plain- 
tiff has not sustained the heavy burden of proof to which we referred 
in the early part of this subdivision. 

6. Appellants make a spécial claim to the minerais underlying the 
lands on the left-hand fork of Buffalo creek, resulting from this situa- 
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tion: It appears from the testimony of Thomas Eversole that there 
was some land at the upper end of the creek not covered by the deed 
from Woolery G. Eversole to Thomas, the latter's only title thereto be- 
ing through Combs ; that Thomas did not sell this land to Newberry, 
and did not himself sell any minerais, except so far as he joined in 
Newberry's conveyance to Bright, trustée ; and that since the purchase 
by Trigg, trustée, under the Combs and Baker deed, Thomas procured 
conveyance of the land referred to. The assumption seems to be that 
Thomas Eversole's rights previous to the acquisition by Trigg, trustée, 
being based entirely upon the Combs title bond, and he not being in 
possession when the deed to Trigg, trustée, was made, the latter's title 
is superior. Unless the land referred to by Thomas is the land appel- 
lant désignâtes as on the left-hand fork, there seems nothing to con- 
sider in this respect. But, assuming that Thomas Eversole and ap- 
pellant are referring to the sarne land, appellant's claim to a spécial 
equity therein is not at ail clear. The alleged deed from Combs to 
Thomas Eversole is not in the record, nor do we find any sufficient de- 
scription of the lands claimed by appellant to be covered by that deed. 
Appellees say in their brief that Bright, trustée, makes no claim to 
the lands at the upper end of the Buffalo fork, and it would thus seem 
that the real controversy is between Trigg, trustée, and Thomas Ever- 
sole. The latter, however, is not a party to the suit. In this state of 
the record appellant's contention seems too hazy to justify spécial con- 
sidération of this part of the tract. 

The conclusion we bave reached makes it unnecessary to consider the 
question of title by adverse possession. Nor hâve we thought it nec- 
essary to discuss ail the various propositions discussed by counsel, al- 
though we hâve considered them ail. 

It results, from the views we bave expressed, that, in our opinion, 
the decree below was right, and should be affirmed, with costs. 



MacKNIGHT v. UNITED STATES.* 

(Circuit Court of Appeals, First Circuit. Mareh 11, 1920.)' 

No. 1438. 

1. Criminal iaw <S=3576(4) — Défendant, intebposing dilatoet plkas, held 

to have had a spebdt tkial. 

A défendant held to hâve been granted a speedy trial, where he filed a 
dllatory plea to a flrst indictment, which made a second one necessary, 
and did not press for trial, but was tried withln three months after re- 
tum of the first indictment 

2. POST OFFICE <S=535 ACTS NOT ENUMEEATED IN STATUTE MAT CONSTITUTE USE 

OF MAILS TO DEFEAUD. 

Criminal Code, § 215 (Comp. St. § 10385), mailing it an offense to use 
the mails to defraud, is not limited to the partlcular f rauds enumer- 
atpd therein, but extends generally to ail schemes "to defraud or for ol>- 
taining money or property by means of false or fraudulent pretenses, 
représentations or promises." 

^wsFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
•Certiorarl denied 252 U. S. — , « Sup. Ct. 686, 64 L. Ed. — . 
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8. Oriminal law <S=>556 — On teial roE using mails to detbattd, prosecu- 

TION MAY SHOW THAT DEED8 INTRODUCBD WEBE FOEGED. 

On trial of a défendant, charged with using the mails In furtherance 
of a seheme to defraud, by selling land to which he had no title, in- 
troduction by the government of certified copies of the record of deeds 
purporting to convey title to défendant did not estop it from showing 
that the deeds were forged. 

4. PosT oFiicK <@=48(8) — Indictment fob using mails to defkatjd held suf- 

FICIENT. 

That a deed alleged to hâve been executed as part of a seheme to de- 
fraud, to be carrled eut by using the mails, was executed on a date différ- 
ent from that alleged in the indictment, held not a fatal variance. 

5. Cbiminal law <g=3393(2)— Papeks seized on seabch waebant admissible 

IN EVIDENCE. 

Papers and articles seized from défendant on a searoh warrant issued 
under Act June 15, 3917, c. 30, tlt. 11, § 2 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 10496i4b1, as property used as the means of comraittlng a 
felony, where no pétition for its return was flled, held properly received 
in évidence. 

8. Cbiminal law <ê=3755% — Comments on évidence bt judge in instruc- 
tions HELD not EBROn. 

Comments on the évidence by the judge in hls instructions in a fédéral 
court are not errer, where the jury are told that détermination of the 
facts rests entirely with them. 

7. Cbiminal law <@=:5371(1), 372(1) — Evidence or otheb oitenses admissi- 

ble TO show intent and oenebal scheme to defraud by use of mails. 
Where défendant was charged with having devised a scheme to de- 
fraud, to be carried out by using the mails, which scheme included causing 
deeds to land to be forged and recorded to show title in défendant, and 
offering such land for sale, simllar deeds to other lands in another county 
than that named in the indictment, purporting to bave been executed by 
the same persons at the same time and to convey title to défendant, 
which the testimony tended to show were also forged, held admissible, 
not only on the question of Intent, but as tending to show a gênerai 
scheme. 

8. WiTNEssEs <S=337(5), 40ô(2) — Défendant mat be impeached bt showing 

otheb crimes ; .statements bt défendant on ceoss-examination mat bb 
contradicted. 

Where a défendant offers himself as a witness in his own behalf, évi- 
dence that he has coramitted other crimes Is admissible to affect his credi- 
bility, and his testimony given by him on cross-examination may be con- 
tradicted ; his credibility being directly in issue. 

9. Cbiminal law <g=829(9) — Post office <3=350 — Giving and befusal of in- 

structions APPEOVED. 

Refusai of instructions held proper, in view of given instructions re- 
lating to the burden and measure of proof, and the effect as évidence of 
deeds claimed by the prosecution to be forgeries, and the given instructions 
held not erroneous. 

In Error to the District Court o£ the United States for the District 
of Massachusetts; James M. Morton, Judge. 

Criminal prosecution by the United States against Harmon P. Mac- 
Knight. Judgment of conviction, and défendant brings error. Af- 
firmed. 

^caFor other cases see same topic & KEY-NUMBBR In aU Key-Numbered Dlgests & Index» 
2G3 F.— 53 
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Harmon P. MacKnight, in pro. per. 

Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass. (Thomas J. 
Boynton, U. S. Atty., and Daniel A. Sliea, Asst. U. S. Atty., botii of 
Boston, Mass., on the brief), for the United States. 

Before BINGHAM, JOHNSON, and ANDERSON, Circuit Judges. 

JOHNSON, Circuit Judge. The plaintiff in error, hereinafter called 
the défendant, was convicted in the court below upon an indictment 
under section 215 of the Criminal Code of the United States. Act 
March 4, 1909, c. 321, 35 Stat. 1130, Comp. St. § 10385. 

The indictment contained two counts. In the first, the scheme or 
artifice which it was charged the défendant devised was, in substance, 
that the défendant f alsely pretended that one John Cassidy, of Bangor, 
in the state of Maine, on the 3d day of November, 1912, conveyed to 
the North Carolina Traction Company, a corporation, certain timber 
lands located in Piscataquis county, in the state of Maine ; that the said 
North Carolina Traction Company had conveyed said timber lands to 
him ; and that thereafter he caused the deeds by which thèse convey- 
ances were alleged to hâve been made to be duly recorded in the proper 
registry of deeds, with the view and intent, by such false représenta- 
tions, to cheat and def raud such persons as might be induced to buy 
said lands of him, well knowing that he had no title to said lands ; and 
it was alleged that, on the 5th day of December, 1918, in furtherance 
of this scheme or artifice to def raud, the défendant sent through the 
United States mail a certain letter, set out in said count, addressed to 
Mrs. F. V. Marr, in the city of Boston, in which he claimed to be the 
owner of thèse timber lands, and ofifered to sell the whole or any part 
of them to her. 

In the second count the défendant was charged, for the purpose of 
executing this scheme and artifice to defraud, with having mailed a 
certain letter, addressed to the register of deeds, Dover, Maine, in 
which a deed, purporting to hâve been given by the said John Cassidy 
to the North Carolina Traction Company, was inclosed. 

An indictment was returned against the défendant under the name 
of Hiram P. MacKnight on January 28, 1919, to which he filed a plea 
in abatement alleging that his true name was not Hiram P. MacKnight, 
but Harmon P. MacKnight, and thereupon the court continued the case, 
and the défendant made no effort to be heard. 

On the 27th day of February, 1919, the indictment was returned 
under which he has been tried, and in which he was charged with the 
same offense as that charged in the first indictment, but under the name 
of Harmon P. MacKnight. 

[ 1 ] The indictment was attacked by a plea in bar and a plea to the 
jurisdiction, on the ground that the court had lost jurisdiction because 
the défendant had not been granted a speedy trial, and by a demurrer 
on the ground that the acts with which the défendant was charged were 
not in violation of the statute under which the indictment was drawn. 
Thèse were overruled, and the défendant excepted. He was tried 
April 8, 1919. 
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In Beavers v. Haubert, 198 U. S. IT, 87, 25 S'up. Ct. 573, 576 (49 L. 
Ed. 950), the court said : 

"The right of a speedy trial is necessarily relative. It Is consistent wltli de- 
lays and dépends npon oireiimstanees. It secures rights to a défendant. It 
does not pruelude tlie riglits of public justice." 

In view of the fact that a dilatory plea was filed to the first indict- 
ment, making further investigation necessary, and that the défendant 
did not press for a hearing, we think he was granted a speedy trial. 

[2] While section 215 makes it pénal to use the United States mails 
for certain purposes specifically enumerated therein, it also generally 
provides ; 

"Whoever, having devised or intendlng to devise any schéma or artifice to 
defraud, or for obtaining money or property by nieans of false or fraudulent 
prêteuses, représentations, or promises, * * * shall, for tlie purpose of 
executing such scherae or artifice or attempting so to do, place, or cause to be 
placed, any letter, postal card, package * * * in any post office, or sta- 
tion thereof, or street or otlier letter box of the United States, * * * shall 
be fined not more than one thousand dollars, or Iniprisoned not more than 
five years, or both." 

Its language is broad enough to include any "scheme or artifice to 
defraud or for obtaining money or property by means of false or 
fraudulent pretenses," and there hâve been numerous prosecutions un- 
der it for the use of the mails in furtherance of schemes other than 
those particularly mentioned in the statute. There was no error in 
overruling the demurrer, or the plea in bar, or the plea to the jurisdic- 
tion. 

The défendant filed a motion in arrest of judgment, which was de- 
nied. This he has assigned as error, and, in connection with other 
errors assigned, raises the following questions in addition to those al- 
ready considered : 

(1) Whether the government, having introduced in évidence duly 
certified copies of deeds, purporting to hâve been given by John Cas- 
sidy to the North Carolina Traction Company and by the North Caro- 
lina Traction Company to the défendant, could thereafter impeach 
thèse deeds by testimony tending to prove that they were forged. 

(2) Whether, under an allégation in the indictment, that the défend- 
ant had falsly pretended that John Cassidy, by deed dated November 
3, 1912, had conveyed certain lands in Piscataquis county, in the state 
of Maine, to the North Carolina Traction Company, a deed dated Feb- 
ruary 3, 1912, could be offered in évidence. 

(3) Whether certain property, seized under a légal search warrant, 
should bave been received in évidence. 

(4) Whether the presiding judge erred in commenting upon the évi- 
dence in his charge to the jury. 

(5) Whether the court erred in admitting the testimony of John W. 
Higgins, register of deeds of Somerset county, in the state of Maine, 
that he received for record a deed of land situated in that county, 
purporting to hâve been given by John Cassidy to the North Carolina 
Traction Company, and in admitting the original deed of the same 
land, purporting to bave been given by the company to the défendant. 
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(6) Whether the défendant, having; testified in cross-examination 
that lie had not been confined in a state penitentiary and that he did not 
recognize two men who were présent at the trial and were officers 
connected with said penitentiary, could be impeached by calling thèse 
officers as witnesses. 

(7) Whether the court erred in refusing to give certain instructions 
requested by the défendant. 

[3] 1. The défendant strenuously contends that, because copies of 
deeds certified by the register of deeds of Piscataquis county, Me., 
were introduced in évidence by the government, in support of the 
allégations in the indictment, they could not be impeached by it, and 
shown to be forged. It is claimed that they are copies of pubHc rec- 
ords and under section 1, art. 4, of the Constitution of the United States, 
and the act of Congress made in pursuance thereof are entitled to "f ull 
faith and crédit," and cannot be attacked collaterally in any judicial 
proceedings. But a deed, when recorded, is not a public record, in 
the sensé in which the word "record" is used in the constitutional pro- 
vision that — • 

"FiiU faitli and crédit shall be given in eacli state to the public acts, records 
and judicial proceedings of every other state." 

The register of deeds, who receives a deed for record, performs no 
judicial act other than to observe that the deed has been properly ac- 
knowledged, as he is required by chapter 78, § 33, of the Revised Stat- 
utes of Maine. In copying a deed into a book, which is open to public 
inspection, he does not thereby make it genuine, if false. Sections 131, 
132 of chapter 87 of the Revised Statiites of Maine provide that certi- 
fied copies of deeds are admissible in évidence where the original 
deeds would be admissible. Under this provision the register simply 
certifies that the copy otïered in évidence is a true copy of the original 
deed ; but his certificate does not in any way heal its invalidity or make 
that genuine which is false. 

While a duly authenticated copy of the record of a deed is prima 
facie évidence of its exécution and delivery, yet this can be rebutted. 
Egan v. Florrigan, 96 Me. 46, 50, 51 Atl. 246. If it were proven to 
the satisfaction of the jury that the deeds were forged, then there was 
no notary's certificate. The error into which the défendant has fallen, 
and which destroys the force of his whole argument, is in supposing 
that a record of a false and forged instrument can raise any presump- 
tion whatever that it is valid. If it were false, no presumption that it 
is a true instrument could be created by the act of a mère recording 
officer. The copy of the deed was introduced by the government, not 
as évidence of title, but solely as évidence of part of the "scheme or 
artifice to defraud" which the défendant had devised, namely, that he 
either had forged the deeds, or had knowledge that they had been 
forged, and that he had procured them to be recorded in the proper 
registry of deeds, in order that he might falsely claim that he had a 
record title to the timber lands which he ofifered for sale. It is true 
that it was necessary for the jury to find that thèse deeds were forged 
before he could be convicted of the ofliense with which he was charged ; 
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but because he was not indicted for forgery the jury were not thereby 
prevented from finding him guilty of the offense with which he was 
charged, if they were satisfied beyond a reasonable doubt that the deeds 
were forged. The question of the forgery of the deeds was fairly 
raised and presented to the jury by the court as follows : 

"Are you satisfied ix'yond a reusonable doul]t tliat the Ciissidy and Traction 
Company deeds are invalid and lictilioiis and forjjed instruments; tliat tlie 
détendant eitlier was a forger himself, or well aware ol tlie forgery, and et 
the fietitious character of tliose instruments, and knowing those facts never- 
theless i)lamied to get money ont of i)eoi)le by i)retendiiig to sell the land 
whicli the deeds appear to eonvey?" 

The jury was further told : 

"It devolves upon tlio prosccntion to establisli to yoiir satisfaction that he 
did not hâve title, and knew that lie did not hâve title, when he oiïered tliat 
property for sale, and understood that lie was endeavoring to swindle. That 
must be established, as I said to you, beyond a reasonable doubt, or lie shoiild 
be acquitted." 

The defendant's contention that the government, having introduced 
in évidence copies of the deeds of the Piscataquis county land to prove 
the scheme to defraud which the défendant had devised, could not 
show that they were spurious and forged, is clearly without merit. 

[4] 2. When the government offered in évidence the certified copies 
of deeds above referred to from John Cassidy to the North Carolina 
Traction Company, dated February 3, 1912, and from the North Caro- 
lina Traction Company to Dr. H. P. MacKnight, dated June 26, 1912, 
the défendant made no objection to the admission of the latter, but 
objected to the admission of the former for the reason that the deed 
bore the date of February 3, 1912, while its date in the indlctment 
was alleged to be November 3, 1912. The court overruled the defend- 
ant's objection and admitted the certified copy in évidence. This is 
assigned as error. We think, however, there was no error in its ad- 
mission. The gist of the offense was the use of the United States mail 
in the exécution or attempted exécution of a scheme to defraud. The 
devising of a scheme to defraud is a necessary prerequisite or condition 
to the commission of the offense, but does not of itself constitute the 
crime with which the défendant was charged. 

It was said bv the court in Colburn et al. v. United States, 223 Fed. 
590, 593, 139 C'C. A. 136, 139: 

"While the particiilars of the sehenie are matters of substance, and must be 
flescrilied with certainty sufiicient to .show its existence and character, and 
to fairly acquaint tlie accused with the particular fraudulent scheme charged 
against them, the scheme itself iieed not be pleadcd with ail the certainty as 
to time, place, and circumstance reipiisite in charging the gist of the offense, the 
mailing of the letter or other article, in exécution or attempted exécution of 
the scheme. Krooks v. United States, 146 Fed. 228, 76 C. C. A. 581 ; Lemon v 
United States. I(i4 Fed. !).>), 90 C. C. A. 617 ; Iloni v. United States, 182 Fed. 
721, 105 G. C. A. 163." 

See, also, Durland v. United States, 161 U. S. 306, 315, 16 Sup. Ct. 
508, 40 L. Ed. 709; Rosen v. United States, 161 U. S. 29, 32, 16 
Sup. Ct. 434, 480, 40 U. Ed. 606 ; Rosecrans v. United States, 165 U. 
S. 257, 263, 17 Sup. Ct. 302, 41 L. Ed. 708. 
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We think the scheme was sufficiently outlined in the indictment, 
without the date of the deed, to inf orm the défendant of the nature and 
cause of the accusation against him to enable him to prépare his dé- 
fense, and also, after judgment, either of acquittai or conviction, to 
furnish him the means of protecting himself against further prosecu- 
tion for the same offense. The date of the deed was only one of the 
means of its identification, and was in no sensé a substantial particular 
of the scheme to defraud. The substance of the wliole scheme or pre- 
tense, whicli was material, was the pretended ownership by the défend- 
ant of timber land in Piscataquis county. Me. ; and to give color to 
this fraudulent pretense the defendant's title to this land was alleged 
to hâve been derived from John Cassidy, a large owner of timber lands 
in Maine. 

[5] 3. Certain papers and other articles which were seized by a 
deputy marshal, acting under a légal search warrant, were admitted 
in évidence over the objection of the défendant. He did not, before 
the trial, file any pétition for their return, but, when they were offer- 
ed in évidence, objected to their admission. The seizure was made by 
virtue of a warrant issued under'the authority of the Act of June 15, 
1917, c. 30, tit. 11, § 2 (Comp. St. 1918, Comp. S't. Ann. Supp. 1919, § 
1049614b), which provides that a search warrant may be issued on 
several grounds, of which the following is one: 

"2. When the property was used as the means of cominitting a felony; In 
which case it may be taken on (he warrant from any house or other place In 
which it is concealed, or from the possession of the persoii by whom it was 
used in the commission of the offense, or from any person in whose possession 
it may be." 

The property having been seized under search warrants, "as the 
means of committing a felony," and being before the court, and no 
pétition for its return having been filed, it was properly received in 
évidence. Rice v. United States, 251 Fed. 778, 164 C. C. A. 12; Adams 
V. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. Ed. 575. 

[6] 4. The défendant also assigned as error that the presiding judge 
in his instruction to the jury commented upon certain phases of the 
évidence in a manner prejudicial to him. We hâve carefully examined 
the parts of the charge of which he complains, and find no error, in 
view of the fact that the presiding judge in a fédéral court may express 
his opinion upon the évidence, provided the jury is told that the déter- 
mination of the facts rests entirely with them. This was donc, and 
they were told : 

"You are absolutely at lilierty In this case, as in any case that we shall sit 
tORether in later. to disregard anytliing I say to you expressing my views 
about the facts, and it is your sworn duty to disregard what I say to you 
about facts, if your opinion runs to the contrary." 

[7] 5. By his fourth, fifth, and sixth assignments of error the de- 
fendant has raised the question whether there was error in admitting 
testimony tending to show that deeds of land in Somerset county, in 
the State of Maine, which adjoins Piscataquis county, were forged, and 
whether the court erred in its ruling in regard to the same. 

John W. Pliggins, register of deeds for the county of Somerset, in 
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the state of !AIaine, testified that he receiv'ed for record a deed of land 
in said county f rom John Cassidy to the North CaroUna Traction Com- 
pany. To this testimony the défendant objected on the ground that 
there was no allégation in the indictment in regard to land in Somerset 
county. The district attorney then inf ormed the court — 

"that the government had in its posse.ssion a deed whioh purports to convey 
land from tlie North Carolina Traction Company to this défendant. The 
land is locatcd in Somerset county. It purports to be the original deed. We 
hâve not the original deed in référence to the land in Piscataquis county. 
We propose to show that the Somerset county deed, whicli was recorded at or 
about the same time, is a forgery. Not only the notary's signature bas been 
forged, but the seal bas been forged. It is a question of intent." 

He also stated that the land ofïered for sale by the défendant in the 
communications which he sent through the mails was located in both 
counties. 

The court ruled that the testimony was admissible as bearing upon 
the question of the intent of the défendant in sending communications 
through the mail, oflfering to sell land in Piscataquis county. 

We think it was admissible on the broader ground that it tended to 
show a gênerai plan or scheme to defraud, which included the forging 
and recording of deeds in both Somerset and Piscataquis counties with 
a common intent. 

The défendant admitted that the timber land which he had offered 
for sale was located in both Somerset and Piscataquis counties, and 
that he had received through the gênerai delivery of the post office in 
Boston the deeds from John Cassidy to the North Carolina Traction 
Company, which had been recorded, one in the Somerset county and 
the other in the Piscataquis county registry of deeds, and returned in 
self-addressed envelopes which had been inclosed. He also produced 
and ofifered in évidence what purported to be a deed of the Piscataquis 
county land given by the North Carolina Traction Company to him. 

The property which had been seized in his apartments, and which 
was oiïered in évidence, consisted of a warranty deed of the Somerset 
county land from the North Carolina Traction Company to the défend- 
ant, dated June 26, 1912; a seal purporting to be that of L. P. French, 
a notary public, a seal of the North Carolina Traction Company, a 
typewriting machine, certain blank sheets of paper, bearing the water 
mark "transcript bond," also certain documents and checks bearing 
the signature of E. Hillman, the président of the North Carolina Trac- 
tion Company, by whom the deed in question appeared to hâve been 
executed, and that of L. P. French, the notary before whom it pur- 
ported to hâve been acknowledged. There was évidence that Hillman, 
French, and Cassidy were dead at the time of the trial. There was 
also évidence that the défendant had a notary's seal made in Boston 
from the impression of the notarial seal of L. P. French, and also 
expert testimony that the signature of Mr. Hillman upon the Somerset 
county deed, and that of L. P. French, the notary, were forged ; that 
the impression made by the notary's seal upon this deed was made by 
the seal which had been seized, which could be recognized because of 
certain peculiarities; that the deed was written upon the typewriter,. 
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which had been seized, and liot upon a printed blank, but upon paper 
like that seized in the defendant's apartments and bearing the water- 
mark "transcript bond." 

There was évidence that the deed of the Piscataquis county land, 
which the défendant produced, was written upon the same typewriter 
as that upon which the Somerset county deed was written. It bears 
the same date as that, June 26, 1912, and was written, not upon a 
printed blank, but upon paper bearing the watermark "transcript 
bond." It purports to hâve been executed by Mr. Hillman as président 
of the North Carolina Traction Company, and to hâve been acknowl- 
edged by him before L. P. French, notary public, and bears the im- 
pression of the same notarial seal. There was also évidence that the 
letter of instruction, which was written to the register of deeds of 
Somerset county and mailed with the deed which was sent for record, 
was written upon the typevi'riting machine upon which the deeds were 
written. The défendant admitted mailing the letters as charged in the 
indictment, but claimed that he vvas the owner of the lands which he 
offered for sale. The only question for the jury to détermine was 
whether he had devised a scheme to def raud, which included the forg- 
ing, or being a party to the forging, of the deeds and procuring their 
record, so that the record title might appear in him; and, as bearing 
upon this question, we think the évidence in regard to deeds of land 
in Somerset county was properly admitted. 

[8] 6. The district attorney was allowed to inquire of the défendant 
on cross-examination whether he was the same person who was tried 
and convicted, under the name of Hiram P. MacKnight, of the crimes 
of forgery and obtaining money under false pretenses in the state of 
Ohio, and sentenced to be imprisoned in the Ohio penitentiary theref or, 
to which questions the défendant replied that he was not. Tire de- 
fendant was then asked if he had ever seen two men named Cherring- 
ton and Davis in the Ohio penitentiary, both of whom were then prés- 
ent in court, to which the défendant replied in the négative; and there- 
after the government was allowed to introduce in rebuttal the testi- 
mony of William B. Cherrington and John E. Davis, who had been 
connected with the Ohio penitentiary, and who testified that they 
recognized the défendant as having been an inmate of that institution. 

The défendant had voluntarily offered himself as a witness in his 
own behalf, and évidence that he had been convicted of other crimes 
was clearly admissible as bearing upon his credibility. The rule that 
a party is bound by the answer of a witness which is drawn out on 
cross-examination upon a collatéral matter docs not apply. The credi- 
bility of the witness was directly in issue, and therefore his testimony 
denying that he had been an inmate of the Ohio penitentiary could be 
impeached. 

[9] 7. The requested instructions^ which were not given, relate to 
the presumptions to be drawn from the deeds themselves and from the 
notary 's certificate. The court was asked to instruct the jury "that 
the law présumes ail the deeds involved in this case to be genuine until 
proved fraudulent beyond a reasonable doubt." The jury were in- 
structed that it devolved upon the prosecution to establish beyond a 
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reasonable doubt tliat the défendant did not hâve title, and knew he did 
not hâve title, to the property which he offered for sale, and that it did 
not devolve upon him to establish that he did hâve title or believed he 
did hâve title. If the deeds were found by them to be fictitious and 
forged, certainly no presumptions could be drawn f rom them ; and 
it was sufficient to instruct the jury that, in order to convict the défend- 
ant, it was necessary that they be satisfied beyond a reasonable doubt 
that the deeds were fictitious and forged. 

In regard to the notary's certificate the jury were correctly in- 
structed : 

"Tou liave for what it is worth tlie notarial seal, wliicli, if it i» gemiine, is 
prima facie évidence of the facts stated over it. Of course, if tlie certificate 
is not, in your opinion, a genuine certificate, tliere would l)e no sHch presunij)- 
tion." 

We find no error in the refusai of the court to give the requested 
instructions. 

The judgment of the District Court is affirmed. 
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Xo. n291. 

1. WiLLS <g=3702 — BlI.L P.Y TERTASrEXTARY TRUSTEE TO CONSTRUE WIEL A SrP- 

PLEMENTAT. AND ANCILLABY lîILL. 

A 1)01 filed by a trustée, appoiiited by the court to adniinister a trust 
created by will, asking instructions and a construction of tlie will as far 
as necessary for that purpose, hcld propcrly denomiuated a suppleinental 
and ancillary bill. 

2. JUDOIIENT ig=3(î90 — lîElNEFICIARY NOT REPREKENTEO IN St'IT TO CONRTRrïO 

WIEL NOT BOUND TlIEREIiY. 

In a proceedins by a testamentary trustée appointed by the court for 
Instructions, one ])reyiously recojïnized as a beneflciary, but not iiiade a 
party, is not so represcntert as to b<> l)ound by a decree so construiiifj; tlic 
will as to place him In a class by liimself and deny him tlie riijhts of a 
beneflciary. 

3. CotrRTS t^^34.'5 — Virtual défendant may be BHoironr in where proceed- 

IN(i IS IN EFFI3CT AN ADVKRSARY PROCKEDING IN BEM. 

Where tlie property of a testamciitai-y trust estate is in ciistody and 
control of a fédéral court, a proceedins by tlie trustée for construction of 
tbe will on a elaim by certain hoirs that anotber sholild lie excluded as 
beneflciary is in effect an adversary pr-occediiiî,' in rem, and the court nwiy 
briiig in the virtual défendant under Jiulicial Code, § 57 (Comi). St. § lO.'iOJ. 

4. APPEABANCE <S=50(1) — GeNER,\I. OR SPECIAL APPEARANCE ONE OF INTENT. 

The question of gênerai appearancc is one of iiitcnt, actual or implied, 
and where the whole purposo of a defendant's application to the court js 
to set aside an order, because niade witliout porsonal jurisdiction oi'er 
him, the conduct which will make the motion unavaijing and destrtiy 
Its basis must be clear and uneyuivocal. 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Ohio ; Howard C. Hollister, 
Judge. 

®=3For other cases see same topio & KKY-NUMDER in ail Key-Numbered Dlgests & Indexes 
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Supplemental and ancillary bill by Ulrica D. Pierce, trustée under 
the will of Samuel F. Vinton, deceased, against John V. Dahlgren, Jr., 
and others. From an order of the District Court, John V. Dahlgren, 
Jr., appeals. Reversed and remanded. 

Samuel F. Vinton (lied in 1862, a résident of Washington, D. O., luit leavins 
an estate consisting largely of real estate in Oliio. From this iio cotistituted 
a trust, whleh was to continue until a tlme which has not yet arrivert. 
rrovisions were made for the annual distribvition of the income, and eventual 
distribution of the principal, among the beneflciaries respectively nanied. 
The trustée named in tho will died, and thereby that clause of the will became 
active which provided that, in such event, a successor trustée should be ap- 
pointed by the proper court. Accordingly, a bill was filed in the court below, 
showing jurisdictlon by reason of diverse citizenship, and praying that the 
court appoint a successor trustée, and for such other relief as might be ap- 
propriate. Thereupon, and in 1864, tlie court took jurisdiction of the cause 
and appointed a trustée. Upon death or résignation, successor trustées hâve 
been from tlme to time appointed ever since. Reports and accountings wero 
filed by the trustée annually, or at fréquent intervais, until about 1910, and, 
upon the flling of each report an order of confirmation was entered. In I&IO 
a question arose as to whether certain coal royalties should be creditcHi to in- 
come or principal. This question was presonted to the court below by i)etition 
of the trustée, ail the parties interested vv'ere hoard, and the court determined 
it to be income and directed distribution accordingly. 

One of the beneficiaries entitled to income, John V. Dahlgren, died in 1899, 
leaving one child, John V. Dahlgren, Jr., theu aljout 7 years old. Tlie share 
of income to which John V. Dahlgren, Sr., had been entitled was continuously 
thereafter paid by the trustées to the guardian for the child, and, upon the 
distribution of the coal royalties, in 1910, it was expressly directed that the 
father's share should be paid to the son. Thereafter further annual reports 
were filed and confirmed, showing ail disbursements, including thèse payments 
to the son, as they continued from year to year. In 1913 it seems to hâve 
been first suggested that the terms of the will were such that, upon the death 
of John V. Dahlgren, Sr., his son did not succeed to his interest in the income, 
but that this share of the income became payable to the surviving members of 
the class ; and accordingly the daim was made that ail the payments of in- 
come to the guardian had been unauthorized by the will and should be refund- 
ed to the trustée. 

Pursuant to this tlieory, the then tmstee, Ulrica D. Pierce, in 1913, filed in 
the court below what she called a supplementary and ancillary bill. In this 
she set out ail the proceedings which had been had in the original case during 
the nearly 50 years throughout which the court had been exercising Jurisdic- 
tion over the trust, and alleged that the question of construction of tlie will, 
above stated, had arisen. She made i)artie3 défendant to this supplemental 
bill ail living i)ersons interested in the estate, and, among others, John V. 
Dahlgren, Jr., and his guardian, who was his uncle, Eric B. Dahlgren, and 
who was also interested, personally, as one of the beneflciaries, whose income 
would be increased if the objection to the payments to Dahlgren, Jr., were 
sustained. She prayed a construction of the will to détermine especially 
whether Dahlgren, Jr., had been entitled and was now entitled to the income 
payments, and whether his guardian had received, on that account, payments 
which were not rlghtful, and she prayed a decree that, if such payments were 
found to hâve been wrongfully made, the guardian be ordered to repay the 
same to the trust estate. She also prayed, generally, for direction to her, as 
trustée, in the premises, and for gênerai relief. The bill stated facts 
from which it apiJeared that Dahlgren, Jr., had become 21 years old shortly 
before the bill was filed ; but it did not otherwise notice the existence if his 
majority. 

AU the parties named as défendants, except Dahlgren, Jr., entered thelr 
formai appearance to the suit, waived subpœna, and consented that the court 
exercise full jurisdiction for the purposes named in the supplemental bill. An 
order was also made, on January 30, 1914, by consent of the guardian, but 
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wlthout notice to Dalilgren, .Tr., tliat tlie fund lielonging to tlie ward and in 
possession of the gusrdian, and whicli imd accniiniiliiled from thèse payments, 
and wliicli was in the iiumediate control of a Surrogate's Court in New York, 
be, by ttie guardian, paid into court in this cause. 

Thereupon, Dahlgrou, Jr., entered a motion to set aside tliis order. The 
motion Is quoted at lengtli in the margin.i Pending hearing of this motion, 
coniplainant fiied an atlidavit or ijetition showing that Dahlgren, Jr., "is not 
an inliabitxint of the state of Oliio, and c;innot be found within this district, 
and does not voluntarily appear hereiu," and procured an order, pursuant to 
section 57 of the Judicial Code (Coiiip. St. § lO.'iO), directing that he should 
appear within the time tixed and tlvat a copy of the order shonld be served 
upon him witliln the state of New Yorli, Tliis proceeding came to nothlng, 
because the copy of the order was not served witliin the time fixed, and, upon 
a later and separate motion by Dahlgren, Jr., tiiis order for appearance was 
vacated. 

It sufficlently appears tliat tlie argument before the District Judge of Dahl- 
gren, .Tr's., motion to vacate the order of January 30, 1914, was continued from 
time to time, and that the questions involved were presented to him several 
times ; that, in the course of thèse discussions, it was suggested (by whom It 
does not appear) that the motion ought to be granted, not only for the reasons 
therein stated, but because, upon the face of the papers, it apijeared, first, that 
the bill was not a supplcmental bill, l)ut rather an original bill, and did not 
discloso the diverse citizensliip necessary to support jurisdiction; and, second, 
that tlie meritorious question liad become res judicata by the previous pro- 
ceedings in the cause. Thoreupon counsel for Dahlgren, Jr., flled a written 
brief and argument directed to thèse two suggested questions. 

Eventually, and by an opinion filod January 3, 191G, and adhered to in a 
later opinion and order, the District Judge held that neither the grounds set 
ont in the original motion nor thèse udditlonal grounds were sufficient to 
justify vacating the order; that certain subséquent events niade the order 
ineffective, for whieh reasoii it should be and was vacated; but that, by pre- 
senting to tlie court the motion and rclying upon the lirst and second addi- 
tioiial grounds above stated, Dalilgren, Jr., liad entered his gênerai appearance. 

Thereupon he flled a motion to dismiss the bill upon varions grounds, some 
of wbich go to the .lurisdlction of the court, and some to tlic merits of the 
controversy, and the first of wliich is "because the court never lawfully 
acquired .iurisdiction over him." The introductory paragraph of this motion 
Is quoted in tlie margin.2 Upon this motion, the case was considered as if 

iNow eomes John V. Dahlgren, appearing specially for the purpose of this 
motion and for no other i>uii)ose, and not intending thereby to submit himselt 
otherwise to the jurisdiction of this court, and movos the court to set aside the 
order entered herein on January 30, 1914, directing I'>ic B. Dahlgren, guardian 
of your petitioner, to deliver to the (;lcrk of this court ail funds in his hands 
and under his control derived as sucli guardian from the trustée of said Vin- 
ton trust estate. 

As grounds for this motion, your petitioner says that prier to the entry of 
said order he was of f ull âge ; that said order was procured by and with the 
consent of said Eric B. Dahlgren, ex parte and without notice to your petition- 
er; that Eric B. Dahlgren claims personally an interest in said funds under 
the will of said Samuel F. Vinton, adverse to the interest and claim of your 
petitioner; that the funds in the liands of said Eric B. Dahlgren as guardian 
are in the stîite of New York, and that said Eric B. Dahlgren was appointed 
such guardian by the Surrogate's Court In and for New York county, in the 
state of New York ; and that said funds and said Eric B. Dahlgren as such 
guardian are subject to the jurisdiction, direction and control of said Sur- 
rogate's Court. 

2 John V. Dahlgren, not Intending to enter his appearance to the supple- 
mental and ancillary bill, or to waive his objection to the Jurisdiction of the 
court over him and to its flnding, contained in its order entered on May 24, 
1917, that he has entered his appearance herein and is subject to the jurisdic- 
tion of the court, and renewing his exception to said finding and protesting 
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upfin final luiaring. Dahlsreirs motion to dismius was overniled and a dccree 
was enterod determiiilu}; that the paynients to tlio jîuardlan had boeii wrons- 
l'ully Djade, and directlng that he rei)ay tlie sanie to the tni.stee for a nt'w dis- 
tribution, to the exclusion of DahlRreii, Jr., and contiuuing, for later hearinij;, 
ail questions as to the final distribution of tho body of the trust e.slate. 
Dahlgren, Jr., appealed to tliis eoui-t. llis assisnuieiits of error allège lack of 
any sutficlent jurisdiction over hini by the court below, and then, upon condition 
that this court décides to overrule sucli assignnicuts, he furtlier a.ssigns erroi' 
upou nieritorlous questions. 

Lawrence Maxwell, of Cincinnati, Ohio, for appellant. 
J. Warren Keifer, of Springfield, Ohio, for appellees. 

Before WARRINGTON and DENISON, Circuit Judges, and 
WESTENHAVER, District Judge. 

PER CURIAM. [1] 1. The bill filed by the trustée was properly 
enough denominated "supplemental and ancillary," and the trustée 
thereby rightfully called upon the court below to give instructions to 
her as to her current duties and to construe the will as far as necessary 
for that purpose. The estate and the trust were rightfully brought 
into that court in the first instance," and it had never lost jurisdiction 
for the due administration of the trust. The right to give instructions 
to the trustée is inhérent in such situation, and power to construe the 
will must underlie the right to give instructions. We do not under- 
stand thèse propositions to be seriously questioned, except that it is in- 
sisted that in so far as the bill sought a decree for the return of what 
had been paid to Dahlgren, Jr., it went beyond a truly ancillary char- 
acter and became original. This insistence is not now important. 

[2] 2. Cases may be conceived where the will might be construed 
and a decree made which would be effective to protect the trustées, 
and yet where it would not be necessary to make défendant every 
person claiming to be a beneficiary. Hère Dahlgren, Jr., bas been, for 
15 years and by ail parties concemed, recognized as a beneficiary. 
The doubtful question of construction afïects him, and him alone, upon 
one side of the controversy. Not only is he of fuU âge, but there is 
no one else in his spécifie class, and there may never be. The other 

against the same, and only because the court bas ordered him to answer the 
supplemental and ancillary bill of Tîlrica Dahl.gren Plerce, trustée, and in 
«rder to prevent a .ludgment by default, moves the court to set aside said 
finding of May 24, 1917, and the order re<iuiring him to answer the sui)plenien- 
tal and ancillary bill, or, if that be refused, then and only in that event to 
dismiss said supplemental and ancillary bill, and partleularly so much 
thereof as seeks to reeover nioneys heretofore paid to Kric B. Dahlgren, his 
guardian, while he was a minor, upon the foUowing grounds: 

sThe will, attached as an exhibit to the original bill, provided that upon 
the death of the trustée named a new trustée should be appointed by "the 
court whose jurisdiction and duty it was to see that the trusts herein created 
are carried into exécution." It then provided that the trustée should act 
contlnuously under the direction of "said court," making reports to it, and 
clearly demonstrated the testator's intent that a court of e(iuity should take 
coutrol and administration of the trust. The original bill allèges that this 
"large trust estate" has been, by the trusteo's death, "left without care or 
control," and prays the appointment of u new trustée to act under the will 
and for gênerai relief. 
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parties to the case, who constitute wlth him the gênerai class of heirs 
at law, ail hâve adverse interests, which alone would prevent the ap- 
plication of the theorv of virtual représentation. Pugh v. Frierson 
(C. C. A. 6) 221 Fed.' 513, 527, 137 C. C. A. 223. A decree which 
would not bind him would be wholly inefïective; and that he would 
not be bound, unkss made a défendant, is, under thèse circumstances, 
entirely plain. 20 R. C. L. 703, tit. "Parties," § 45. 

[3] 3. This trust estate consisted of real and personal property, ail 
of which was constructively, and much of which was actually, withia 
the Southern district of Ohio, not to say that it was in the custody of 
the court. A suit to détermine the rights of the parties therein is, 
in many aspects, a suit in rem. This suit was brought to enforce 
the claim of some of the parties to the whole of such property, and to 
remove the cloud upon the title thereto caused by the adverse claim 
of Dahlgren, Jr. It is within the very words, as well as within the 
substance, of section 57. That the immédiate question pertains only 
to income does not make the case less clear. The income on hand 
when the supplementary bill was filed and that which has since ac- 
cumulated is in the custody of the court through its trustée; upon a 
true alignment of the parties, Dahlgren, Jr., is sole défendant, and the 
others (pr-esently interested) are ail plaintifïs; they claim the whole 
of the income, and seek to enforce that claim by this suit ; he claims 
an interest in it, and this suit is brought to déclare his claim unfounded. 
We do not find any précèdent especially instructive; but the cases 
where the contrary conclusion was reached are so plainly distinguish- 
able that it is not necessary to point out the différence. See, e. g., 
Ladew v. Tennessee Co., 218 U. S. 357, 367, 31 Sup. Ct. 81, 54 L. 
Ed. 1069; Chase v. Wetzlar, 225 U. S. 79, 89, 32 Sup. Ct. 659, 56 
Iv. Ed. 990; Fayerweather v. Ritch (C. C.) 89 Fed. 385 ; York Bank v. 
Abbott (C. C.) 139 Fed. 988, 993, and cases cited. See, also, U. S. 
V. So. Pac. (C. C.) 63 Fed. 481, and cases cited. We conclude that 
the court below had ample power to bring in Dahlgren, Jr., under 
section 57, and subject him to a decree declaring whether or not he is 
entitled to share in the funds for carrent distribution. Whether this 
power would extend to a decree for the repayment of past payments 
we do not décide. 

[4] 4. riis conduct in the case did not amount to a waiver of the 
objection to personal jurisdiction nor to a gênerai appearance. It 
is true that if, before his challenge to the personal jurisdiction has 
been overruled, a défendant questions the jurisdiction of the court over 
the subject-matter, or tenders an issue upon any meritorious question, 
he has often been considered thereby to waive any objection to juris- 
diction over his person ; but the facts of this case do not support the 
application of this rule. The motion to vacate, as it was filed and 
entered, was expressly declared to be a spécial appearance for the 
purposes of the motion only, and did not rest upon any grounds ex- 
cepting those which fairly pertained to the personal jurisdiction over 
Dahlgren rather than jurisdiction of the subject-matter. The allégation 
that petitioner was of full âge and that his guardian was adversely 
interested, and so incompétent to consent, were only important to de- 



846 263 FEDERAL EEPOIITER 

stroy the prima facie consent whicli had been given. They operate, 
therefore, merely to amplify and support the allégation that the order 
had been ex parte. 

The further allégation that the fund sought to be reached is subject to 
the jurisdiction of the Surrogate's Court in New York carries some- 
thing of the color of a challenge to jurisdiction over the subject-mat- 
ter; but we think it is only color. It is collatéral to the substantial 
fact that the funds belong to the petitioner and are situated in the 
foreign district, where he résides, and that the court cannot make an 
order disposing of them without service of process upon, or other no- 
tice to, the nonresident owner. The motion is analogous to one to 
quash process whicli has been personally served, but irregularly, and 
wholly analogous to a motion to vacate an attachment which has been 
wrongly issued. To say that by this motion Dahlgren, as petitioner, had 
in eiïect entered his gênerai appearance, would be to give it a resuit 
so contrary to its obvious and expressed intention that the conclusion 
would not be supported by any well-considered précèdent which has 
been brought to our attention. 

We come, then, to the resuit of the conduct of petitionér's counsel 
in arguing, also, that the motion to vacate ought to be granted, because 
the bill was not good and should be dismissed. xf a motion to dismiss 
had been made upon thèse grounds before the motion to vacate had 
been passed upon, it might well hâve been a waiver ; but it will be no- 
ticed that petitioner had then never asked any relief, except that the 
motion to vacate should be granted. The written brief and argument, 
which the District Judge found to be équivalent to a gênerai appear- 
ance, concluded : "We respectf ully submit that the order should be 
set aside." There was then no other issue, either of law or of fact. 

The question of gênerai appearance is one of intent, actual or implied, 
and where the whole purjxise of defendant's application to the court is 
to set aside an order because it has been made without personal juris- 
diction over him, the conduct which will make the motion unavailing 
and destroy its basis must be clear and unequivocal. It is a matter of 
everyday expérience that, upon the argument of à challenge to the 
Personal jurisdiction, questions upon the merits will coUaterally arise. 
Not uncommonly the court thinks that it may not be necessary to décide 
a difficult question of personal jurisdiction, because there is no good 
case presented upon the merits, and the court will make the suggestion 
and désire to hear counsel upon it. Whether argument of this kind 
cornes in response to the court's suggestion, or comes voluntarily from 
defendant's counsel by way of good measure in giving reasons why the 
actual motion should be granted, we think such argument should not be 
held, of itself and necessarily, a waiver of the objection which is be- 
ing so carefully preserved; and, unless there is a rule of law impera- 
tively declaring such a waiver, it ought not to be found from the 
circumstances of this case. 

We find no persuasive holding that such a waiver must be inferred, 
and we refer to some of the cases cited by appellee in support of such 
an inference, merely to show how far they are from having such sup- 
posed effect. In Jones v. Andrews, 10 Wall. 327, 19 L. Ed. 935, a de- 
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murrer for want of equity was joined with tlie motion to dismiss for 
lack of Personal jurisdiction. In Western Co. v. Butte Ce, 210 U. S. 
368, 28 Sup. Ct. 720, 52 L. Ed. 1101, substantially the same situation 
existed. In Long v. Newhouse, 57 Ohio St. 348, 49 N. E. 79, the 
défendant had asked action to reform the plcadings before he raised 
the Personal question. On the other hand, our conclusion that a waiver 
ought not to be inferred is illustrated by what is said in Citizens' Co. v. 
m. Cent. Co., 205 U. S. 46, 59, 27 Sup. Ct. 425^ 51 L. Ed. 703. See, 

also, our récent décision in Board v. Keil, 259 Fed. 76, 81, C. C. 

A. . 

5. Although it must follow that there was not sufficient jurisdiction 
over Dahlgren, Jr., to support the further proceedings which were 
taken, and that the final decree must be vacated, yet it is apparent that 
the necessary personal jurisdiction can easily be acquired, and probably 
will be, and that in this way the ultimate question of construction of 
the will as to income may again be presented, so that it must be de- 
cided. In this situation, we hâve been inclined to consider this ques- 
tion now ourselves, with a view to aid in ending the litigation; but 
we conclude that it is not best to do so, in the présent state of the 
record. It is enough to say that our disposition of the case is not to 
be taken as implying approval of the conclusion reached below, and 
that the subject should receive, as it doubtless will, further careful 
thought. 

The decree is reversed, and the case remanded for further proceed- 
ings in accordance with this opinion. 



MINNESOTA :MUT. INV. CO. v. McGTIîR et al. 

McGIRK et al. v. MINNESOTA MUT. INV. CO. 

(Circuit Court of Appeals, Eiglith Circuit. February 13, 1920.) 

Nos. 5270, 5300. 

1. Appeai. and erroe 'S=3l012(4) — Refusal to strike not prejudicial wherb 

AKSWEIÎ ENTITLED DEFENDANT TO SOME RELIEF. 

Tlie déniai of a motion to strike frora the answer the facts pleaded as an 
affirmative défense was not prejudicial error where the facts pleaded 
entitled défendant to some kind of relief. 

2. Mortgages <S==>3G9(7) — Evidence iield to show that parties contem- 

plated payment bt corporation to be organized. 

In a suit involving the title to land which had been sold on foreclosure of 
a trust deed to the mortgagees, who conveyed to défendant, évidence held 
to show that it was not contemplatcd, whcn the trust deed was glven, 
that the sccured notes should be pald hy the mortgagor or his brother, 
the former owner of the land, but that It was intended that the notes 
should be pald by a corporation to be organized by the parties to acquire 
tltle subject to the trust deed. 

3. Evidence <S=5434(7) — That parties contemplated payment of mortgagb 

BY corporation TO BE ORGANIZED PROVABLE BY PAROL WHERE FORECLOSURE 
FRAUDULENT. 

In a suit in which relief Is sought from a foreclosure sale, it can be 
shown by paroi that it was contemplated when the trust deed was glven, 

<g=3Foi other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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that tlie parties would organise a corporation, to take titl(> sn!ij.-rt to llio 
trust deed, and ttiat the inortgagor and liis broviier wove iiot f-xncctcd to 
pay tlie notes, as the foreclosure of tlie trust deed uiider su'.li cii-ciiin- 
stances for nonpayment eonstitiited a fraud. 

4. MORTGAGES (g^MOC^l) — TbNDEB NOT PRKREQUIRITE TO KELIEF ACAIN'ST FiiAITD- 

ULEKT FORECLOSURE. 

In a suit in wiiicii relief was souglit agaiiist tlie forcflosure of a trust 
deed, the fact that no teuder of the aniount due ou tlie secured notes 
had been made did not dofeat relief where the parties seeking relief did 
not admit that anything was due from theni, but, though conceding tliat 
tlie deed was a valid lien, alleged that its foreclosure uuder the eircuni- 
staiices was a fraud. 

5. Equity <&=371(1) — Mebe lapse op time not lâches. 

Mère lapse of time never conslitutes lâches, but in addition the coiu't 
must flnd that It would be inéquitable to grant the relief prayed for. 

6. MoRTGAGEs <S=3369(5) — Parties held not guilty of lâches in seeking 

RELIEF FEOM FORECLOSURE SALE. 

A party, seeking to set asidc the foreclosure of a trust deed, because in 
violation of the agreemeiit that a coiporation would be organized to take 
tltle and pay the debt, was not barred by lâches, though he waited two or 
three years, where title was iu a jJiu'cliaser charged vvith notice, and the 
parties treated the agreement as still existing, notwithstandiug the fore- 
closure, almost up to the time of tlie suit. 

7. Equity ©=3427(3) — Relief consistent witii pleadings and proof ob- 

TAINABLE UNDER GENERAL PRAYER. 

Where there is a prayer for gênerai relief, tlie court having jurlsdic- 
tion may grant auy relief consistent vvith the pleadings and the évi- 
dence. 

8. Equity <S=>57 — Case held one in wiiicii to treat tuât as done wmcii 

SHOULD HAVE BKEN DONE. 

Where défendants and plaintiffi's grantor agreed to organize a corpora- 
tion to talve title to timber lands, and one of défendants ac^iuired title, 
and executed a trust deed to plaintiff's grantor, who, in violation of the 
agreement, foreclosed, purchased tlie land, and coiiveyed to plaiiitifE, who 
purchased with notice, the carfe held one in wiiicii to treat that as done 
which should hâve bcen done, in adjusting the equities of tlie parties, 
though the agreement could not be specifically enforced. 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado. 

Suit hy the Minnesota Mutual Investment Company against Victor 
C. McGirr, in which Ross E. McGirr filed an intervening pétition. 
From the decree, plaintiff appeals, and défendant and the intervener 
also appeal. Reversed and remanded, with directions. 

No. 5270: 

Edwin H. Park, of Denver, Colo. (Thomas H. Gibson, of Denver, 
Colo., on the brief), for appellant. 

Victor C. McGirr, of Pagosa Springs, Colo., for appellees. 

No. 5300: 

Victor C. McGirr, of Pagosa vSprings, Colo., for appellants. 

Edwin H. Park, of Denver, Colo., for appellee. 

Before CAREAND and STONE, Circuit Judges, and ELEIOTT, 
District Judge. 

<gZ3>For otlier cases see saine topit & KBY-NUMBER iu ail Key-.Numbfred Digeats & Indexes 
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CARLAND, Circuit Judge. [1] This case is hère on appeal and 
cross-appeal. The plaintiff below will be called Investment Company; 
the défendant?, by their respective names. The Investment Company, 
claiming to be the owner of a large tract of timber land and water 
ditches connected therewith, located in Arcbuleta county, Colo., com- 
menced this action June 26, 1917, to restrain Victor C. McGirr from 
interfering with the possession of said land by the Investment Com- 
pany, from claiming or pretending to claim title thereto, and from 
cutting, injuring, damaging, or otherwise interfering with the timber 
and crops growing thereon. Ross E. McGirr by leave of court filed 
an intervening pétition, and Victor C. McGirr filed an answer to the 
complaint, wherein each pleaded similar facts which it was claimed 
entitled them to affirmative relief. A motion to strike from the an- 
swer the facts pleaded as an affirmative défense was denied. This rul- 
ing is assigned as error. The pétition in intervention, however, 
was not attacked in the court below, and it pleaded the same facts 
among others as the answer. The facts pleaded in the answer entitled 
Victor C. McGirr to some kind of relief. We therefore cannot say 
there was any prejudicial error in denying the motion to strike. 

The facts as we fînd them to be from the record are as f ollows : 
Prior to 'December 10, 1913, Victor C. McGirr had been the owner of 
the land in controversy. On said date he ceased to be the owner there- 
of by virtue of the foreclosure of a mortgage thereon given by him, 
to one Henry Schutz and the issuance of a deed pursuant to such fore- 
closure to the Burns National Bank of Durango, Colo. The land had 
also been sold subject to the Schutz mortgage to pay a judgment of 
the United Securities Company. The Durango Bank, however, had 
agreed that the land in controversy might be repurchased by Ross E. 
McGirr, trustée, within a reasonable time. In this condition of the 
land Victor C. McGirr, with the intention of raising money to pay ofif 
the liens against the land, and of forming a corporation which should 
take over the same and such other timber land as could be purchased, 
for the purpose of cutting and selling the timber thereon, visited Colo- 
rado Springs, Omaha, Topeka, Kansas City, Chicago, and fînally Min- 
neapolis, Minn. There he met Mason Spicer, Russell Spicer, and Cari 
Wallace, who were connected with the Meadow Valley Land Com- 
pany. McGirr estimated that it would require $50,000 to pay the in- 
debtedness against the land, the expenses of incorporating a new Com- 
pany, and such sums as would be required to purchase additional tim- 
ber. After some weeks of negotiation, Mason Spicer, Russell Spicer, 
and McGirr went to Colorado for the purpose of examining the land. 
They visited Pagosa Springs and Durango, but on account of snow 
could not make a proper examination. The Spicers, however, from' 
such information as they could gather, decided that they could not 
advance more than $40,000 with the land as security. After further 
negotiations on February 11, 1914, the Durango Bank and Schutz by 
quitclaim deeds conveyed the land to Ross E. McGirr for $15,000. 
February 17, 1914, the United Securities Company conveyed the land 
by quitclaim deed to Ross E. McGirr for $4,500. February 13, 1914, 
Ross E. McGirr conveyed the land to Russell Spicer in trust to secure 
263 F.— 04 
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the payment of four promissory notes each for the sum of $9,875, exe- 
cuted on the same day by said Ross E. McGirr to said Russell Spicer 
and payable one year after date, with interest at 10 per cent., payable 
semiannually. On November 7, 1914, the trust deed was foreclosed and 
the land therein described sold by the public trustée of Archuleta coun- 
ty, Colo., under the power of sale contained in the trust deed without 
the intervention of court proceedings. The land was bid in at the 
foreclosure sale by Russell Spicer for the sum of $45,556.49. After 
the time fixed by lavv for rédemption had expired, and on August 
10, 1915, Spicer received the public trustee's deed for the land. The 
deed recited that notice of the foreclosure sale was published for a 
period of five consécutive weeks in the Pagosa Springs Sun, and that 
a copy of said notice of sale was duly mailed by the trustée to the 
grantor in said deed of trust and subséquent incumbrancers. On 
May 31, 1916, Russell Spicer conveyed the land to the Investment 
Company for the expressed considération of $125,000. 

There is no question of innocent purchaser in the case and none is 
claimed. The Investment Company took the title to the land with 
knowledge of ail the transactions relating to the same which were had 
between the Spicers and McGirrs. Commencing with the negotiations 
at Minneapolis, and continuing on through the whole transaction prior 
to the commencement of this action, it was agreed between Victor C. 
McGirr and the Spicers that a corporation should be formed for the 
exploitation of the timber growing upon the land in question, together 
with such other timber land as Victor C. McGirr might purchase, to 
which corporation should be conveyed the land in question and such 
other timber land as should he purchased ; that the interest of the 
Spicers and their associâtes and Victor C. McGirr in the new corpo- 
ration should be represented by the issuance of stock; that the com- 
mon stock should be ec]ually divided between the Spicers and their as- 
sociâtes and Victor C. McGirr; that the land in question should be 
suhject to the lien of a trust deed to he executed by McGirr to the 
Spicers, or one of them, to secure the payment of money to be ad- 
vanced by the Spicers for clearing the title to the land. 

It was also agreed, at the time of givmg the trust deed hereinbe- 
fore mentioned by Ross E. McGirr, that the notes, the payment of 
which the trust deed was given to secure should be paid by the cor- 
poration which was to be formed, and that the McGirrs, or either 
of them, should not be liable for the debt thus secured; that the ob- 
ject of the trust deed was to secure the Spicers, or whoever had ad- 
vanced any money to pay off liens upon the land, or the purchase 
price thereof paid to the Durango Bank and the Securities Company, 
pending the formation of the new corporation. It was further agreed 
between the parties that Victor C. McGirr should organize the cor- 
poration and the land in controversy should be conveyed to it; that 
the Spicers should advance the money to purchase such timber lands 
f rom the government or other parties as could be purchased ; and that, 
if the treasury stock of the new corporation could not be sold for 
sufficient money to pay the indebtedness secured by the trust deed, then 
the Spicers would take care of the notes themselves. Victor C. Me- 



MINNESOTA MUT. INV. CO. V. M'GIRE 851 

(263 F.) 

Girr took possession of the land in controversy as tlie représentative 
of ail the parties to the agreement, and has ever since held possession 
in such capacity, and not otherwise. The Spicers, after the foregoing 
agreement was made, assumed to take charge of organizing the new 
corporation, but never did anything in that regard, although they re- 
tained money secured by the trust deed for that purpose. Victor C. 
McGirr obtained contracts and options for timber lands, and endeav- 
ored to purchase such land from the United States, but was wholly 
unable to do anything in that direction by reason of the refusai of 
the Spicers to advance the money therefor. Of the amount secured 
by the trust deed, Victor C. McGirr only received $2,000 in cash, 
which was used by ïïim in paying expenses connected with the land ; 
the balance being consumed in paying off liens on the land, attorney 
fées, and a bonus of $7,500, which was deducted from the amount 
to be advanced. Ross E. McGirr received nothing. He took the title 
to the land as trustée for Victor C. McGirr and the Spicers. 

The trial court f ound the f acts in substance as above stated, but 
we hâve stated them more in détail. There are certain items of évi- 
dence to which we désire to call attention. We quote the following 
from the letter written by Mason W. Spicer to Victor C. McGirr, 
dated March 21, 1914: 

"Begarding the $1,800, if you will read your contract, you will notice that 
$1,300 was the agreed expense incurred lu the inspectiou of the property and 
$500 was to be used for the pui-pose of iiieorixjrating. 

"Regarding the incorporation of the coiupany, it would he a very unwise 
move to incorporate the company in Colorado and expect to sell a dollar's 
work of stoclc in Mînne.sota. This positivcly cannot be done, and there is no 
use entertaining tliat proposition. The more local people are interested, the 
better the proposition will be. We liave even thought it would be advisable 
to hâve the secretary hère until the company is fuUy organized, on account of 
issuing stock, which would hâve to be signed by the secretary, as our deal 
wïll hâve to be closed immediately ui)on tliis sale; then, when the company is 
on its feet, to let you or your brother act as secretary from that time on. 
The same thlng would probably be true regarding the treasurer of the com- 
pany. 

"I am glad to note that yon are getting along so nicely with the bank con- 
nections there, and trust that things will be in such shape that somebody con- 
nected with the bank will 1» glad to act as treasurer a little later. 

"Kindly keep us advised as to the progress you are making. We do not 
feel that a report every five or six weeks keeps us in touch with the proposi- 
tion, to give us a chance to do much at this end, and in your next letter, I 
would appreciate it if you would be a little more definite as to the time when 
you anticipate closing the government contract, as we are ready to go ahead 
and incorporate as soon as you hâve things lined up there." 

Also the lines from a letter written by the same party to Victor C. 
McGirr, March 24. 1914: 

"Regarding incorporating, I hâve had the matter up with the others hère, 
and they think that it would be a big mistake if we do not incorijorate hère, 
unless we get a chance to deal it on some satisfactory basis." 

In a letter dated December 7, 1914, to Mrs. Hattie McGirr, Pagosa 
Springs, Colo., the Meadow Valley Land Company, by Mason W. 
Spicer, used the following language : 

"We are located so far from the property, and It is so expensive showing It, 
that we hâve not thought that we were at liberty to incur the expense neces- 
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sai"y In sliowing this property xmder t"hG présent eirciim stances, as \ve are 
entitled to a deed for a oue-lialf inturest and hâve never been ablci to 
secure thls." 

In a letter to Victor C. McGirr dated December 23, 1914, and signed, 
"Meadow Valley L,and Co., by Mason W. Spicer," the following lan- 
guage is used : 

"I tliink that everybody wlio entered Into tbis arrangement with you original- 
ly lutends to go throngh \^lth the deal, and would be very glad to go tbrough 
with it now, if you are able to pdt it throiigh along tbe Unes wliich you claiin- 
ed you could. If you could consider a new loan for a long lengtli of tlnie, I 
am satisfled tliat we could arrange to complète the negotiations whicli you 
were going to consununate last May. If you cannot complète thiugs along 
this Une, we think tbat you should send us a quitclaim deed to your one-half 
luterest in the land aceording to our agreonient as to our interest." 

At the time the last two letters were written, Russell Spicer had 
already bid in the land at the f oreclosure sale. On July 9, 1914, Mason 
W. Spicer writes to Ross E. McGirr as follows : 

"You will recall by our contract tliat there were a nuniber of matters Victor 
promised to do, none of vvhicli, to our Knowledge, bas been complied with. 
You undoubtedly wlU recall tbat there is a iiayment this inonth or next month 
of interest on the mortgage. Ai tlie time this mm'tffuge wa-s made, it i(;«« ex- 
pressif unSerstood that some method ivonld hn uscd to meet the interest and 
to complu with the conditions of the contract. It seeuis to me that, if you 
are unable to secure a loan to take eare of the mortgage, as no steps hâve 
been taken for the organization of the company along the Unes proposed, that 
this mortgage will hâve to be foreclosed." 

When Mason W. Spicer was called as a witness in this case, he said, 
among other things : 

"Ail the time, before and after this matter came up, we talUed about or- 
ganizing a cori)oration ; tliat was McGirr's idea — to secure valuable tlmber 
holdings from the government whicb he could purehase." 

The witness was then asked the question : 

"Q. How was he to secure thèse timber lands? A. Ile owned at this time 
2,880 acres of land, over \\'hich had been constructed a railroad previously, or 
a roadbed, and to get at the government timber it was necessary to go across 
thls land. If he could protect bis title, he could make tbe contract; the gov- 
ernment was going to lease hlm the timber at 5 per cent, increase eacli year 
for five years. He could secure it on a basis of two or three dollars a thousand. 
And we started to D<!nver witli this uuderstanding : That, if everything turned 
out satisfactory, Talbnan and my brother would make the loan of ^30,000, I 
would put in tbe $10,000 mortgage, and. if tbey made tbls loan, and the thing 
lined up in the proper kind of sliape, Wallace and I were to interest ourselves 
with McGirr after lie had secured tbe goveiiiment contract. We talked over 
the question of incorporation, and agreed to put up $500 with Wallace to pay 
the expenses of incorporation, and McGirr was to be the attorney and organ- 
ize the company. * * * As far as tbe loan was concerned, my brother 
flgured that he could make tbe loan safely and the mortgage would be paid 
oiï, if McGirr secured tbe government contract and a coini)any was organized 
and put upon an équitable basis. * * * w^ flnjilly settled upon a corpora- 
tion to be determined upon later, and Park drew up Exhibit A-50, whicb is 
as follows and whicb McGirr signed." 

The witness further testified as follows: 

"Q. Wliat was your brother Hussell to bave in the proposed company? 
A. I had never settled on anythiug defiuite. We expccted to bave au interest 
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in tlic Company, and never had any idea what Wallace or I would do; but 
we expected to intprc.sl^ people in our share of tli(> company, practical timber 
people, and eventually I expected I could acquire some of that'stocli and par- 
ticipate in some of the profits to he made. 

"Q. And, in considcration of making the loan, iiou wcrc to hnre the $7,500 
honim, ail of this expcnse, nnd more than one-half iniercst in the equity in 
the land; is ihat tnie? A. Vf «. 

"Q. And he icas to pap ail the expcnses out of thin monei/ that iras hor- 
rou-(d? Thcn hou: was the loan to he ftaid? A. The company was to he or- 
IJanizcd, MoGirr wan to f/et the goremment timher wilMn sic months, and he 
also talked of an additionat .'/.OdO acres of timber. The land iras to lie deeded. 
io the corprrratiov. suhjeet to the morfgago; 1 présume the company was to 
pay the mortf/age." 

[2] There is no dispute about the proposition that a corporation was 
to be formée! to which the land in controversy should be conveyed, 
and the Spicers and whoever was interested at the Minneapolis end 
was to hâve one-half of the common stock, and Victor C. McGirr one- 
half, and that the money advanced and secured by the trust deed should 
be a first lien on the land in the hands of the corporation. There is a 
dispute as to who is to blâme for the failure to organize the corpora- 
tion. Upon this point we find that the failure to incorporate a new 
company was due solely and alone to the refusai by Mason Spicer and 
Russell Spicer to proceed with the incorporation of the company or to 
advance money to Victor C. McGirr for the purchase of timber land. 
We approve of the findings of fact of the trial court as they appear in 
the record, but we are not satisfied that the decree entered upon such 
findings can be sustained. The situation of the parties and their acts 
strongly sustain the view that we hâve taken tipon the facts. When 
the land was purchased from the Durango Bank and the Securities 
Company, and the légal title vested in Ross E. McGirr, he held said 
title in trust for the Spicers and Victor C. McGirr, subject to the lien 
of the trust deed, which he was to exécute to the Spicers as the holders 
of the légal title. Ross E. McGirr had no interest in the land, as there 
was no rédemption from the bank or the Securities Company, but a 
direct purchase of their title, which had eut out any lien that Ross E. 
McGirr had upon the, land as trustée in any mortgage given by Victor 
C. McGirr. Ross E. McGirr did not receive a dollar of the money for 
which the notes and the trust deed were given by him. Victor C. Mc- 
Girr only received $2,000, and that the undisputed testimony shows 
was spent by him in endeavoring to secure other timber land and other 
necessary expenses connected with the land in controversy. Theref ore 
there is no reason for saying that Ross E. McGirr intended to pay the 
notes, or that he was expected to pay the same. Victor C. McGirr 
signed no notes or trust deed. Ross E. McGirr and Victor C. McGirr 
had no crédit, and the only security for the payment of the notes was 
the trust deed. Notwithstanding thèse facts, a trust deed to secure the 
pa3-ment of notes, amounting to $39,500, payable in one year from 
date, was executed, when it could not hâve been contemplated by any 
one that the notes would be paid by Victor C. McGirr or Ross E. Mc- 
Girr in that time. It is inconceivable that Victor C. McGirr should 
hâve gone to ail the trouble and expense of raising this money to buy 
the land ircvn the Durango Bank and pay off other liens upon it, mère- 
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ly to tiirn it over to the S'picers, for that was what the transaction 
would amount to, on the theory that it was simply a loan to him. The 
trust deed was promptly foreclosed on the first default in the payment 
of interest. Another f act which sheds light upon the whole transaction 
is that Mason Spicer, after the land had been bid in at foreclosure sale 
by Russell Spicer, still wrote to Victor C. McGirr as if the transaction 
was still as McGirr now claims it to be. 

[3] Thèse being the salient facts as contained in the record, can a 
court of equity afford any relief? It is insisted by counsel for the In- 
vestment Company that it was incompétent to show by paroi testimony 
that the debt represented by the trust deed and notes was to be paid 
by a corporation to be formed and to which the land should be deeded, 
as such testimony would tend to contradict or vary the terms of the 
trust deed and notes. When a court of equity may or when it may not 
receive paroi testimony with référence to written instruments is stated 
in Peugh V. Davis, 96 U. S. 336, 24 h. Ed. 775, as foUows: 

"It Is an established doctrine that a court of equity will treat a deed, abso- 
lute in form as a mortgage, w-hen it is executed as security for a loan of 
money. Tiiat court loolis beyond the terms of the instrument to the real 
transaction, and when that is shown to be one of security, and not of sale, 
it will give effect to the aotual contract of the parties. As the equity, upon 
which the court acts in such cases, arises from the real charaeter of the trans- 
action, any évidence, written or oral, tending to show this is admissible. The 
rule which excludes paroi testimony to contradict or vary a written instru- 
ment bas référence to the language used by the parties. That cannot be 
qualified or varied from its natural Import, but must speak for itself. The 
rule does not forbid an inquiry into the object of the parties in executing and 
receiving the instrument. Thus It may be shown that a deed was made to 
defraud creditors, or to give a préférence, or to secure a loan, or for any other 
object not apparent on its face. The object of parties in such cases will be 
considered by a court of equity; it constltutes a ground for the exercise of its 
jurisdiction, which will always be asssrted to prevent fraud or oppression, 
and to promote justice. Hughes v. Edwards, 9 Wheat, 489 [6 L. Ed. 142] ; 
Russell V. Southard, 12 How, 1,39 [13 L. Ed. 927] ; Taylor v. Luther, 2 Sumn., 
228 [Fed. Cas. 13796] ; Pierce v. Robinson, 13 Cal. 116." 

The same rule is stated in Brick v. Brick, 98 U. S. 516, 25 L. Ed. 
256. 

Michels V. Olmstead, 157 U. S. 198, 15 Sup. Ct. 580, 39 L. Ed. 671, 
was a case where Olmstead brought a bill in equity to enjoin Michels 
from prosecuting an action at law against Olmstead to recover dam- 
ages for the breach of a contract in writing by which Michels agreed to 
furnish and to put into a building to be erected by Olmstead at Kan- 
sas City, Mo., the machinery necessary for manufacturing corn into a 
syrup commonly called "glucose." The bill alleged that before the 
contract was signed Olmstead informed Michels that he did not désire 
to engage in the business of manufacturing syrup individually, but only 
as a member of a corporation which he and others contemplated form- 
ing, and as agent for whom he was negotiating, and that Michels prom- 
ised him that, if he would sign the contract, he would permit him to 
see the opération of manufacturing syrup from corn by the dry pro- 
cess in the works of Michels at Détroit, Mich., and then retttrn and 
report to his associâtes, and if he should be satisfied, and report that 
the process was in successful opération, and would accomplish the or- 
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ganizatlon of the corporation, the terms of ihe contract might be taken 
as the basis of a proposition by Michels which the corporation might 
adopt, but that in no event should the contract bind Olmstead individu- 
ally. The bill further alleged that af ter the signing of the contract the 
plaintiff and his associâtes discovered that the pretended dry process 
was worthless, and was so known to be by ail persons skilled in the 
manufacture of syrup from corn, and that the price of the machinery 
mentioned in the contract was excessive and extortionate, and that the 
plaintiff and his associâtes did not accept Michel's proposition nor or- 
ganize a corporation. It was held in this case that évidence to show 
thèse facts was admissible in equity to prevent the accomplishment of 
what any court of chancery must consider and treat as a fraud, citing 
Burnes v. Scott, 117 U. S. 582, 588, 6 S'up. Ct. 865, 29 L. Ed. 991, 
Burke V. Dulaney, 153 U. S. 228, 14 Sup. Ct. 816, 38 L. Ed. 698, and 
Davis V. Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 L. Ed. 578. 

Under the facts as they appear in the record, the foreclosure of the 
trust deed under the circumstances was a fraud upon the McGirrs, and 
equity, having jurisdiction to grant relief in a case of fraud, may 
receive évidence, either oral or written, which tends to establish the 
fraud. Any other position would defeat a great portion of the remé- 
diai jurisdiction of a court of equity. It is not sought to impeach the 
trust deed or the notes, but simply to show the purpose and real nature 
of the transaction, that justice may be done. Schroeder v. Young, 161 
U. S. 334, 16 Sup. Ct. 512, 40 L. Ed. 721. This suit, so far as the 
affirmative relief asked is concerned, is against the Investment Com- 
pany, which is charged with full knowledge of the whole transaction. 

[4-6] It is further claimed that no relief can be given the McGirrs 
in their attack upon the foreclosure of the trust deed, because they 
make no tender of the amount admitted to be due on the notes. A 
sufficient answer to this contention is that the McGirrs do not admit 
there is anything due from them on the notes. It is conceded that the 
trust deed is a valid lien upon the land for the amount of money really 
advanced thereunder, but it is alleged that the foreclosure of the 
mortgage under the circumstances was a fraud. It is next insisted that 
Victor C. McGirr had been guilty of lâches, in that he made no dé- 
fense when the mortgage was being foreclosed, and waited some 
two or three years before making his claim. In ansvi'er to this con- 
tention, it is sufficient to say that mère lapse of time never constitutes 
lâches, but in addition the court must find that it would be inéquitable 
to grant the relief prayed for. Schwartz v. Loftus, 216 Fed. 320, 132 
C. C. A. 464 (Eighth Circuit), and cases cited. 

The Investment Company, being charged with notice of the dealings 
of ail the parties, does not occupy a position which would make the 
granting of the relief prayed for inéquitable as to it. It is not in court 
with cléan hands. The correspondence between the parties almost up 
to the time of this suit treated the agreement between the parties as 
still existing notwithstanding the foreclosure. 

[7, 8] It is further insisted that Victor C. McGirr is estopped from 
asking any relief from the foreclosure. There is no élément of estop- 
pel in the case. The Investment Company is not an innocent purchas- 
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er, and there îs no évidence that any one ever acted upon anything that 
McGirr said, and there is no évidence tiiat he ever said anything con- 
trary to what he now says. The pleadings are very crude, but there is 
a prayer for gênerai relief, and the court having jurisdiction may grant 
any relief consistent with the pleadings and the évidence. If the plead- 
ings do not conform to the évidence in some respect, they may be 
amended by the trial court. The agreement between the parties is one 
that a court of equity would not and could not specifîcally enforce, but 
it is a case for equity to treat as having been done that which ought to 
bave been done. It is our opinion that the decree below should be re- 
versed, and the case remanded, with directions to the trial court to 
enter a decree adjudging that the foreclosure of the trust deed and the 
conveyances thereunder be set aside ; that Victor C. McGirr is the 
équitable owner of an undivided ons-half, and Russell Spicer, Mason 
Spicer, and Cari Wallace are the équitable owners of an undivided 
one-half, of the property in controversy; that said land is subject to 
the lien of the trust deed for such amount as may be shown to be 
secured thereby ; that a receiver be appointed to take possession of the 
property, with the usual powers ; that Ross E. McGirr convey the title 
of the land to the receiver; that the amount of the lien secured by the 
trust deed be ascertained ; that the land be sold by the receiver accord- 
ing to law and the decree of the court, but without rédemption, free 
from the lien of the trust deed, the lien being transf erred by the decree 
to the proceeds of the sale; that the proceeds of sale, after the pay- 
ment of expenses of the receivership and other court costs, be applied, 
first, to the payment of the moneys secured by the trust deed, and, 
second, to the payment of any sum expended by either party for the 
protection of the property in controversy although unsecured, the re- 
mainder to be paid to Victor C. McGirr and the Spicers and Wallace 
in equal proportions ; that the conveyance from Russell Spicer to the 
Investment Company be held valid as an équitable assignment of the 
lien of the trust deed ; the trial court to provide in its discrétion for the 
payment of a part of the purchase price by crédit on the amount of the 
lien of the trust deed if the owner of the same shall bid in the land at 
the receiver's sale; the relief prayed for by plaintiff be denied; and 
it is so ordered. 



UNITED STATKS ex rel. PIEECE v. CAROILL, Oounty Assossor. et al. 

(Circuit Court of Appeals, p:islith Circuit. Marcli 4, 1920.) 

No. 5451. 

1. CoTiKTs <®=3370 — Décision construixg statb laws adiiered to i>' deter- 

MINI^-G KIGIITS ARTSING BEFORE CONTKABY DECISION BY STATE COURT. 

Wliere the Circuit Court of Appeals, in advance of iiny autliorltative 
décision by tlie Arliansas Suprême Court, construed tbe Constitution ana 
statutes of that state as requiring assessment of property for taxation at 
ils full value, it will adhère to sucli décision, notvvithstanding a later dé- 
cision of the Arlvansas court to the eontrary, in determining rights of a 
credltor ot a county obtaining a .ludgnient on warranta issued by the 

<g33For other cases see same topiç & KEY-NtJMBEE in ail Key-Numbered Digests & Indexes 
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coiinty and piirchased by hlm subséquent to the décision of the Circuit 
Court of Appeals and prior to the décision of tlie state court, espeeially 
wliere the court doubts the eorrectness of the décision of the state court. 

2. CONSTITUTIONAL LAW <S=332 CONSTITUTIONAL l'KOVISION AS TO EQUALITT 

AND UNirOEMITY OF TAXATION NOT SELF-EXECUTINO. 

The provision of Const. Ark. art. 16, § 5, requiring ail property to be 

taxed according to its value In such manner as the General Assembly shall 

direct, making it equal and uniform throughout the state, Is not self- 

executing. 

8. Courts «s^sSTO — Fédéral cotjet, constrtjing state statutes on assump- 

TION THAT THEKE WAS NO STATE DECISION, IS NOT SOUND BY SUBSEQUENT 
DECISION. 

Where the Circuit Court of Appeals construed the state Constitution 
and statutes relating to the assessment of property for taxation on the 
correct assumption that the state Suprême Court had not decided the ques- 
tion, a subséquent décision of the state court, declaring the question eet- 
tled by previous décisions, is not controlling. 

In Error to the District Court of the United States for the East- 
ern District of Arkansas ; Jacob Trieber, Judge. 

Mandamus by the United States, on the relation of Frank Pierce, 
against H. W. Cargill, as Assessor of Van Buren County, and others. 
Judgment for défendants (258 Fed. 458), and the relater brings error. 
Reversed and remanded, vvith instructions. 

Thomas S. Btizbee and G. B. Rose, both of Little Rock, Ark. (George 
B. Pugh, H. T. Harrison, W. E. Hemingway, D. H. Cantrell, and J. 
F. Loughborough, ail of Little Rock, Ark., on the brief), for plaintifï 
in error. 

U. S. Bratton, of Little Rock, Ark., and J. F. Koone, of Clinton, 
Ark. (Guy G. Bratton, of Little Rock, Ark., on the brief), for de- 
fendants in error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN 
VALKENBURGH, District Judge. 

CARLAND, Circuit Judge. This is a proceeding wherein the re- 
lator prayed for a writ of mandamus commanding the assessor of 
Van Buren county, Ark., and the Arkansas tax commission to assess 
and value, for the year 1919 and subséquent years, until relator's judg- 
ment should be fully paid, ail the taxable property in said county sub- 
ject to taxation at its true value in money. The case was heard by 
the court below upon the pleadings and certain stipulated facts. The 
relief prayed for was denied, and relator bas removed the case hère, 
assigning error as to the ruling of the court in refusing to déclare the 
law to be as announced in the décision of this court in U. S. ex rel. 
Fall City Construction Co. v. Jimmerson, 222 Fed. 489, 13S C. C. A. 
85, L. R. A. 1918B, 1102, certiorari denied October 25, 19i5, 239 U. 
S. 641, 36 Sup. Ct. 163, 60 L. Ed. 482. The pétition of relator allèges 
the following facts: 

"That the county of Van Buren, in the state of Arkansas, prior to the 16th 
day of August, 1917, for a valuable considération, duly issued its certain war- 
rants payable out of its gênerai revenue fund, and $14,320.25 of thèse war- 
rants were acquired by the relator for a like valuable considération. 

"That on said 16th day of August, 1917, relator brouglit suit at (a.w upon 
eaid warrants in this honorable court, and such proeeedings were had in said 

4è=5Foï other cases see same topio & KEY-NUMBEE in ail Key-Numbered Dlgests & Indexe» 
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cause that on the 17tli day of October, 1917, judgment was rendered In favor of 
the relator for the total amouut of said warrants, to wit, $14,320.25, with costs, 
whieh judgment is still in full forée, unpaid, and unreversed. 

"That in addition to the warrants issued to relator, as above set ont, other 
warrants hâve been issued by said Van Buren county, largely in excess of 
its revenue, and ail county taxes are payable in such warrants. 

"That the respondent H. W. Cargill is the duly elected, qualified, and act- 
ing assessor of Van Buren county. 

"The respondents Reuben G. Dye, A. C. Martlneau, and Monroe Smith con- 
stitute the Arkansas tax commission. 

"It is the duty of said assessor to assess or value, for purposes of taxation, 
ail the real and Personal property subject to taxation in said county, except 
certain property which is assessed or valued for taxation by the Arkansas tas] 
commission, at its true value in money. 

"it is the duty of said Arkansas tax commission to assess ail other property 
in said county at its true value in money, and it is the further duty of said 
Arkansas tax commission to direct the assessor in the assessment of property 
in said county, and to require said assessor to assess ail property in said 
county at its true value in money. 

"That the said assessor has failed, refused, and neglected to discharge hls 
duty, in that he has failed and neglected to assess and value for taxation, and 
place upon the assessment books of said county, a great deal of properfy, 
principally Personal property, subject to taxation in said county and to as- 
sessment by him, and bis assistants, and has assessed or valued almost ail 
of the taxable property in said county, actually assessed and placed upon the 
assessment bocks by him, at less than its true value, and unless otherwise 
commanded by order of this court will assess ail of said property for the 
year 1919 at less than its true value. 

"Said Arkansas tax commission has failed and refused to discharge its duty, 
in that it has failed and refused to direct the assessor of said county to assess 
said property at its true value, or to increase the assessment of property under- 
valued by said assessor to the true value of said property. On the contrary, it 
has directed said assessor to assess the said property at not more than 50 per 
cent, of Its true value, and unless otherwise commanded by order of this 
court will not assess, or cause the assessor to assess, said property at more 
than 50 per cent, of its true value for the year 1919. 

"The undervaluation of the taxable property of said county by the said 
assessor and the Arkansas tax commission, as hereinbefore alleged, is a 
fraud upon relator as a créditer of said county, and is a refusai of said as- 
sessor and said Arkansas tax commission to discharge their duties according 
to law. 

"If the taxable property of said county were assessed at its tme value, as 
required by law, the revenues of said county, even at the low rate of taxation 
allowed by .the laws of the state of Arkansas, would very soon be sufflcient to 
discharge'the said judgment and the other indebtedness of said county, in ad- 
dition to paylng the ordinary and usual expenses of said county. 

"If the taxable property of said county is not assessed at its true value as 
required by law, relator will be unable to coUect its said judgment against 
said county. 

"Unless required by authority of this court to discharge their duties accord- 
ing to law, said assessor and Arkansas tax commission will continue to under- 
value the taxable property in said county subject to taxation by said assessor, 
and thus defeat the relator in the collection of bis judgment. 

■'The total value of the taxable property in said county, as assessed for the 
year 1918, is approximately $2,200,000 and will be approximately the same 
àmount for the year 1919, if assessed on the présent basis ; Vk-hereas, if the 
same were assessed at its tnie value in money, as required by law, the total 
valuation would be not less than $4,400,000. 

"Said county has no means to pay the within judgment, except by the ap- 
plication thereto of a portion of the proceeds of its gênerai revenue tax of 5 
mllls which it is authoriised to levy. 
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"The property of sairl oounty lias heretofore been assessed at less than half 
•of its true value in mouey, but, if the assessing offlcers are required to retum 
said property at its true value in nioney, it would be at least double the pre- 
vioiis income of said county. 

"Said 5 mills tax has heretofore been sufficient to pay ail the running ex- 
penses of said county, even upon the inadéquate assossment heretofore niade, 
and wlion said property has been assessed, as required by law, at its full value 
in raoney, 2% ]nills will produce as much revenue as said county has eujoyed in 
the past, and ail the revenue required for its legitimate expenses." 

The response of respondents contained a déniai of certain légal 
conclusions and alleged as f ollows : 

"Défendants, further respondiug, say that the assessment of the property 
of said eounty by its assessor and his associâtes at 50 per cent, of its true 
value, under the direction of the Arkansas tax commission, is and wlll be in 
accordance with assessments of othcr property in ail other counties in said 
State; that the Arkausas tax commission has made an order fixing 50 per 
cent, of its true value as the proportionate valuation to be assessed on taxa- 
ble property throughout the state for the purposes of taxation for the year 
1919." 

Certain facts were stipulated as follows: 

"It is agreed between the parties hereto as follows: 

"Tliat the warrants on which the judgment, referred to in the pétition, was 
rendered, were issued by the county of Van Bureu, and purchased by tue 
plaintifl! Frank l'ierce, subséquent to the décision of the Uniied States Cir- 
cuit Court of Appeals for the Eighth Circuit in the case of United States ex rel. 
Fall City Construction Co. v. Jlmmerson, which was rendered April 14, 1915, 
and is reported in 222 Fed. 489, 138 C. C. A. 85, L. R. A. 1918B, 1102, and 
prior to the décision ol the Suprême Court of Arkansas in case of State ex rel. 
Nelson v. Meek, which was rendered February 5, 1917, reported in 127 Ark. 
349, 192 S. W. 202, L. E. A. 1918F, 642. 

"That at the tirae said warrants were issued by the county and purchased 
by the plaintiff, Frank Pierce, the décision of the United States Circuit Court 
of Appeals for the lOighth Circuit in the case of United States ex rel. v. Jlm- 
merson was in full force and effect. 

"That the property of Van Buren County, and of other counties in the 
state, is now assessed, under direction of the stale tax commission, at 50 per 
cent, of its value, and that the revenue derived by said assessment in Van 
Buren County is not sufficient to enablo the county to pay the judgment in 
favor of plaintiff." 

The Jimmerson Case was decided April 14, 1915. On February 
5, 1917, the Suprême Court of Arkansas in the case of State ex rel. 
Nelson v. Meek, 127 Ark. 349, 192 S. W. 202, L. R. A. 1918F, 642, 
decided that the construction placed by this court upon the Constitu- 
tion and statutes of Arkansas relative to the assessment of property 
for taxation in the Jimmerson Case was wrong. The warrants on 
which judgment was rendered in favor of the relator were issued and 
purchased subséquent to the décision in the Jimmerson Case, and be- 
fore the décision in the Meek Case. The décision in the Jimmerson 
Case was based upon a fnll citation and considération of the Constitu- 
tion and statutes of Arkansas hearing upon the ciuestion decided and 
upon the supposition that the Suprême Court of that state had not 
prior to that time decided it. As illustrating the position taken by 
the Suprême Court of Arkansas in the Meek Case, we quote as fol- 
lows. from the opinion of the court: 
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"Thcre is no douht of the poiver of the Leffislature to provklc for an ffs.ipss- 
ment hased on the fiill money valuation of propcrty, not tliat the Lesislaturo 
lias so provided in the statutes which hâve bepu enacted slnce the adoption of 
the présent Conslitution ; but it is e<iually cleîir that the Constitution itself 
does not coinpel au assessment accoi'ding to fnll vaine, and it does, in fnct, 
Icave that matfcr entirely to the laivmakers. Tliat is the effect of onr pri \n- 
ous décisions on that suuject." (Italics ours.) 

From this excerpt it appears that there was no doubt in the mind 
of the court of the power of the Législature of Arkansas to provide 
for an assessment based upon the full money vahiation of property, 
but that the Constitution did not compel such législation. This prop- 
osition of the court leads us to remark that whether the Constitution 
compelled such législation was immaterial. If it permitted such légis- 
lation, it would be valid, and we cannot imagine how in such a case 
the Constitution could be said to be inconsistent with it. At the 
time the Jimmerson and the Meek Cases were decided there could hâve 
been no question as to what laws had been ])assed by the lyCgislature 
of Arkansas in relation to the assessment of property for taxation. 
We will cite such laws, commencing vvith the Constitution. Const. 
Ark. art. 16, § 5, provides : 

"AU property suhject to taxation shall be taxed aceordlng to its value, that 
value to be ascertained in sueli nianuer a.s the (îeneral Assenibly shall direct, 
maklng the same equal and uulform throiighont the state." 

Section 6956 of Kirby's Digest of the Statutes of Arkansas pro- 
vides that the assessor shall take an oath that — 

"The value of ail real and per.soual property, moiieys, crédits, investmcnt.'i 
in bonds, stocks, joint-stock eonipauies, of winch statements may be niade to 
me by persons required by law, will be appi'aised at its actual cash vaine." 

Section 6970 provides that the assessor, in filing his assessment 
book, shall accompany it with an oath — 

"That the property therein mentioned is not appraised at less than Us tnie 
value in money." 

Section 6906 provides that the owner of personal property shall make 
a list thereof and deliver it to the assessor, accompanied by an oath — 

"That I hâve estimated and put down the value of such property, uol at 
what it raight sell for at forced sale, but at wliat vvoukl be its fuir niarket 
value; so help me (îod." 

Real property in Arkansas is assessed by the assessor, and section 
6974 provides as f oUows : 

"Each separate parcel of real property shall be valued at its true niarket 
value in money, excludiug the value of crojis growing tliereon ; but tlit; 
prlce at which such real estate would sell at anclion, or !it a f<u'ced sale shall 
not be taken as the criterioii of such true value. * * * Pei-sonal property 
of any description shall be valued at the usual selling price of similar properly 
at the time of listing." 

[1,2] In view of thèse statutes the statement of the Suprême Court 
in the Meek Case, "not that the Législature bas so provided in the 
statutes which hâve been enacted sincc the adoption of the présent 
Constitution," is inexplicable, It would seem that the excerpt quoted 
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from the opinion of the Suprême Court of Arkansas destroys the basis 
upon which the opinion of the court is founded. It is not our pur- 
pose to carry the discussion in regard to the soundness of the princi- 
ples announced in the Meelf Case to such an extent as to décide that 
this court would not follow it as to property rights arising after the 
date of that décision. We stand upon tlie principle that at the time 
of the décision of the Jimmerson Case no décision had been made by 
the Suprême Court of Arkansas in regard to the question involved in 
that case, and that this court by an original considération of the Con- 
stitution and statutes of Arkansas placed a construction upon such Con- 
stitution and laws as was announced in the Jimmerson Case ; that the 
property rights of relator having arisen after the décision of the Jim- 
merson Case, and while it was in fuU force and effect, and before the 
décision in the Meek Case, upon well-recognized principles govern- 
ing our jurisdiction, it is our duty to uphold the rights of relator so 
acquired, notwithstanding the décision in the Meek Case, especially in 
view of our doubts that said décision announces a correct principle of 
law. This leads us to notice the question before stated as to whether 
the Suprême Court of Arkansas had, prior to the décision in the Jim- 
merson Case, decided that it was lawful under the Constitution and 
laws of Arkansas to intentionally assess property for taxation at 50 
per cent, of its true value. We gave this question careful study when 
the Jimmerson Case was decided, and we hâve carefuUy examined it 
again at this time, and we find no décision of the Suprême Court of 
Arkansas prior to the Jimmerson Case which decided the question 
involved in that case. 

The Suprême Court of Arkansas in the Meek Case closes the ex- 
cerpt from its opinion which we hâve above set forth with tliese words, 
"That is the effect of our previous décisions on that subject." The 
"subject" which the court referred to in the above excerpt was that 
the uniformity clause of the Constitution of Arkansas controUed the 
full valuation assessment statute, and, if conflicting, the latter must 
give way. The conflict above referred to is based upon the idea that 
a 50 per cent, assessment of the value of property assessed for tax- 
ation is more equal and uniform than a 100 per cent, assessment. The 
unsoundness of this position is made to appear at once, when we con- 
sider that inherently there is no différence as to equality and uniform- 
ity between a 50 per cent, assessment and a 100 per cent, assessment. 
Equality and uniformity is obtained by applying whatever assessment 
is made, whether 50 per cent, or any other per cent, of the property 
of the différent taxpayers equally. This very doctrine is exploded by 
the admission in the opinion that the IvCgislature could pass such stat- 
utes as they did pass, so far as the Constitution was concemed, and 
not one of the statutes of the state of Arkansas relating to the assess- 
ment of taxes is cited or referred to in the Meek Case. Manifestly 
the Constitution, so far as the subject under discussion is concerned, 
is not self-executing, and any décision in regard to the assessment of 
property for taxation, which leaves out of considération the statutes 
actually passed by the Législature and within its power to pass, is cer- 
tainly an incomplète considération of the subject. The Suprême Court 
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of Arkansas, in saying that the décision in the Meek Case was in line 
with their former décisions, cited Bank of Jonesboro v. Hampton, 92 
Ark. 492, 123 S. W. 753. The Suprême Court in its opinion in that 
case said : 

"The only question involved in the appeal is: Did the act of May 12, 1909, 
creating the Arkansas tax commission, give it the power to ralse or lower 
individual assessments?" 

It was decided that it did not Ft. Smith & Van Buren Bridge 
Co., Ex parte, 62 Ark. 461, 36 S. W. 1060, was cited. Our opinion in 
regard to this case and what it decided is stated in the Jimmerson Case, 
and we see no reason for a contrary view at this time. Drew Timber 
Co. V. Board of Equalization, 124 Ark. 569, 187 S. W. 942, was also 
cited. The only question decided in this case was that the board ot 
equalization of Cleveland county discriminated against the timber Com- 
pany so far as its timber lands were concerned. It thus is made clear 
that in the Bank of Jonesboro Case the only question decided was as 
to the power of the Arkansas tax commission. In the Van Buren 
Bridge Company and Drew Timber Company Cases the question was 
one of discrimination; the validity of the assessment otherwise not 
being involved. So the whole claim that, prior to the décision of the 
Jimmerson Case, the Suprême Court of Arkansas had decided the 
question there involved, falls to the ground. 

[3] We are of the opinion that there is no rule or authority which 
makes the Suprême Court of Arkansas the final arbiter of what it has 
decided in a particular case. The opinions are in the English lan- 
guage, and the principles involved are not so esoteric in character as 
to be beyond the compréhension of the judges of other courts. The 
principles of law which govern this case bave been established for 
years, and are comprehensively and clearly stated in the case of Bur- 
gess v. SeUgman, 107 U. S. 20, 2 Sup. Ct. 10, 27 E. Ed. 359, as fol- 
lows ; 

"We do not consider ourselves bound to follow the décision of the state 
court in this case. When the transactions in controversy oecurred, and when 
the case was under the considération of the Circuit Court, no construction 
of the statute had been given by the state tribunals contrary to that glven by 
the Circuit Court. The fédéral courts hâve an independent jurisdiction in 
the administration of state laws, co-ordinate with, and not subordinate to, 
that of the state courts, and are bound to exercise their own judgment as 
to the meaning and effect of tliose laws. The existence of two co-ordinate ju- 
risdictions in the samo territory is peculiar, and the résulta would be anoma- 
lous and inconvénient, but for the exercise of mutual respect and déférence. 
Since the ordinary administration of the law is carried on by the state courts, 
it necessarily happens that by the course of their décisions certain rules are 
established which become rules of property and action in the state, and hâve 
ail the effect of law, and which it would be wrong to disturb. This is especial- 
ly true with regard to the law of real estate and the construction of state 
Constitutions and statutes. Such established rules are always regarded by 
the fédéral courts, no less than by the state courts themselves, as authoritative 
déclarations of what the law is. But, where the law has not been thus set- 
tled, it is the riglit and duty of the fédéral courts to exercise their own judg- 
ment, as they also always do in référence to the doctrines of commercial law 
and gênerai jurisprudence. So, when contracts and transactions hâve been 
entered into, and rights hâve "iccrued thereon under a particular state of the 
-décisions, or when there has been no décision, of the state tribunals, the fed- 
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eral courts properly claim tlie right to adopt tlieir own interprétation of the 
law applicable to the case, althouRh a différent Interprétation may be adopted 
by the state courts after siich rights hâve accrued. But even in such cases, 
for the salie of haiinony and to avold confusion, the fédéral courts will lean 
towards an agreement of views with the state courts. If the question seenis 
to them balanced with doubt. Acting on thèse princiiiles, founded as they are 
on coniity and good sensé, the courts of the United States, without saorificlng 
thelr own dignlty as independent tribunals, endeavor to avoid, and in niost 
cases do avoid, any unseemly conflict with the well-considered décisions of 
the state courts. As, however, the very object of giving to the national courts 
jurisdictlon to administer the laws of the states in eontroversies between citl- 
zens of différent states was to institute independent tribunals, which it raight 
be supposed would be unaffected by local préjudices and sectlonal views, It 
■would be a dereliction of their duty not to exercise an Independent judgnieut 
in cases not foreclosed by previous adjudication." 

Kiihn V. Fairmont Coal Co., 215 U. S. 349, 30 Sup. Ct. 140, 54 h. 
Ed. 228, goes over the whole subject and follows the Seligman Case. 
We hâve not the least désire to so décide as to corne in conflict with 
the Suprême Court of Arkansas, but in the exercise of our independ- 
ent jurisdiction in the administration of state laws co-ordinate with, 
and not subordinate to, that of the state courts, we are bound upon the 
facts in this case to exercise our own judgment as to the meaning and 
effect of those laws. 

The judgment of the court below is reversed, and the case remanded 
to that court, with instructions to issue a writ of mandamus as prayed 
for in relator's pétition. 



UNITED STATES ex rel. JENSEN v. CKINER, County Assessor, et al. 

(Circuit Court of Appeals, Eighth Circuit. March 4, 1920.) 

No. .5524. 

In Error to the District Court of the United States for the Western Dis- 
trict of Arkansas ; Frank A. Younians, Judge. 

Mandamus by the United States, on the relation of Andrew Jensen, against 
J. R. Crlner, as Assessor of Newton County, and others. Judgment for de- 
fendants, and the relater brings error. Reversed and remanded, with in- 
structions. 

C. P. Anderbery, of Minden, Neb. (John F. Clifford, of Little Rock, Ark., on 
the brief), for plaintiffi in error. 

Before SANBORN and CARLAND, Circuit Judges, and VAN VALKEX- 
BUBGH, District Judge. 

CARLAND, Circuit Judge. This case is ruled by U. S. ex rel. Frank Tierce, 
PlaintifC in Error, v. H. W. Cargill, as Assessor of Van Buren County, et al.. 
Défendants in Error, 263 Fed. 856, C. C. A. , this day decided. 

Judgment below reversed, and the case remanded to that court, with In- 
structions to issue a wrlt of mandamus as prayed. 
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TEXAS & GULF S. S. CO. v. PAKKER et al. * 

(Circuit Court of Appeals, Fifth Circuit. Mardi 5, 1920;)' 

No. .3420. 

1. SHIPPIN0 <Ê=209(3) — Evidence showed master's knowledge or approach- 

ING nUBRICANB BEFORE SAILI^ÎG. 

In proceeding to limit liability, évidence held to show that the master of 
a small freight steamship, vchich foundered on a trip from Galveston to 
Corpus Chrlstl, knew before leaving Galveston that a dangerous hurricane, 
the course of vv-hich was not known, was entering the Gulf, and that It 
would reach the Texas coast before he could expect to reach Corpus Chrls- 
tl, or that such information was avallable on proper inquiry, which he 
failed to make. 

2. SniPPiNG <@=>138 — ^Masïee négligent in attempting to outbun appboach- 

ING UURBICANE. 

Where the master of a vessel knew, or upon proper inquiry migbt 
bave ascertalned, that a hurricane was approacbing, which he would prob- 
ably encounter, he was négligent in putting to sea and attempting to out- 
run It witb a amall vessel not adaptée! to weather it. 

3. Shipping <S=5l38 — Knowledge of agent as to master's intention to bail 

CHABGEABLK TO SHIPOWNEB. 

Where a steamship owner'g manager knevs' of the master's décision to 
sali, though he knew or migbt bave ascertalned upon inquiry that a 
dangerous hurricane was approacbing, bis knowledge was that of the 
owner. 

4. Shipping <S=3l38 — Owner in pbivitt with mastee's négligence, and not 

ENTITLED TO LIMIT LIABILITY. 

A Steamship owner, charged with its manager's knowledge of the mas- 
ter's décision to sail when he knew or migbt bave ascertalned that a 
hurricane was approacbing, was in privity with the master's négligence, 
and not entitled to limit ita liability for the loss of the cargo. 

5. Shipping «Ss'lST — Steamship "unseaworthy" when not adapted to rb- 

sisT approaching hurricane. 

A steamship, though seawortby for ordinary weather, was "unsea- 
worthy," within the meaning of the Harter Act (Comp. St. §§ 8029-80:{.5), 
when she left her home port when her master and manager knew or sbould 
bave known that a tropical hurricane was approaching, which she was 
not adapted to llve out. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Unseaworthy.] 

6. Shipping ©=141(3) — Act or God oe périls op sea no défense, where 

THEY COULD HAVE BEEN AVOIDED BY DUE CARE. 

Under steamship bills of lading excusing the owners from loss occa- 
sioned by the act of God or périls of the sea, unaccompanied by coutribut- 
Ing négligence, the exceptions were not avallable where the steamship 
sailed, though her master and manager knew or could bave ascertained 
that a dangerous hurricane was approaching, as the négligence, and not 
the péril of the sea, was the proximate cause of the loss. 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; J. C. Hutcheson, Jr., Judge. 

Suit by the Texas & Gulf Steamship Company against Clarence 
Parker, in which Hill, Cook & Pope, a corporation, intervened. 
From a decree in favor of défendant and intervener, plaintiff ap- 
peals. Affirmed. 

^=»For otier cases see same toplc & KEY-NUMBER in ail Key-Numbered DisesU & Indexai 
•Certlorarl denled 252 U. S. — , 40 Sup. Ct. 485, «4 L. Ed. — , 
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AVm. B. Lockhart and John W. Lockhart, both of Galveston, Tex., 
for apnellant. 

Marsene Johnson and H. C. Hughes, both of Galveston, Tex., for 
appellees. 

Before WALKER, Circuit Judge, and GRUBB and CALL, District 
Judges. 

GRUBB, District Judge. This is an appeal from the decree of 
the District Court upon a pétition filed by appellant against the 
appellee Clarence Parker for a limitation of liability, and for pro- 
tection and benefits of the Harter Act (Comp. St. §§ 8029-8035). 
and for limitation of its liability as reserved in the bill of lading 
issued by appellant to appellee Clarence Parker. The other appellee, 
Hill, Cook & Pope, a corporation, intervened in the proceeding. The 
final decree of the District Court denied appellant the relief prayed 
for and awarded the défendant and intervener judgment for the re- 
spective amounts claimed by them, with interest from August 18, 
1916, the date of the loss of the vessel Pilot Boy, and of its cargo, 
including the shipments owned by the défendant and by the inter- 
vener, which are involved in this suit. 

The Pilot Boy was a small freight-carrying steamship, plying 
between Galveston and Corpus Christi, along the Texas coast. The 
appellee I^arker had shipped an automobile, and the intervener, 
Hill, Cook & Pope, had shipped a lot of groceries on her from 
Galveston to Corpus Christi. She left Galveston August 17th, at 
3 :30 p. m., and foundered about 10 miles from Aransas Pass and 
5 miles from shore on August 18th, about 9 a. m., with a total loss 
of her cargo, including the shipments involved. The owners would 
bave been entitled to a decree limiting their liability to the value 
of the vessel and pending freight, if the loss occurred without négli- 
gence on their part, or of which they had knowledge, or with which 
they were in privity. Under the Harter Act they would not be re- 
sponsible for loss due to négligence in the navigation or management 
of the vessel, provided the owners were free from fault in sending 
her from her home port. Under the bills of lading, the owners would 
be excused from loss occasioned by the act of God or périls of the 
sea, unaccompanied by contributing négligence, of a kind for which 
they would be liable. 

The appellees contend that there was négligence for which the 
owners were responsible, because of their privity or knowledge, 
and because it occurred while the vessel was in her home port, which 
prevents the limitation of liability and the application of the Harter 
Act to the situation, and which excludes the loss from the terms of 
the exceptions in the bills of lading. 

The claimed négligence consisted in the departure of the vessel 
from Galveston after the master had received information of an 
approaching hurricane, or without having received such informa- 
tion through his négligent failure to make inquiry, which would hâve 
disclosed it to him, and the privity or knowledge of the owners is 
26.3 F.— 55 
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based upon the présence of their manager, one Guyton, at Galveston, 
on the occasion of the departure of the ship from that port. The 
questions presented are: (1) Was the master of the Pilot Boy neg- 
Hgent in leaving Galveston when he did? and (2) are the owners 
of the Pilot Boy shown by the record to hâve been in privity with 
the master's négligence, or to hâve had knowledge of it? The 
District Court resolved each question in appellees' favor, as it was 
necessary to do to render a decree in their favor. 

[1, 2] 1. The Pilot Boy left the harbor of Galveston on August 
17th, at 3 :30 p. m., and passed the bar shortly after 5 p. m. It 
required 18 hours to make the trip between the bar at Galveston and 
the bar at Corpus Christi. The Pilot Boy could not hâve expected to 
reach the bar at Aransas Pass earlier than 11 a. m. on the succeeding 
day. Was the available information at Galveston, as to the approach 
of the hurricane, such as to justify the belief that the Pilot Boy 
would not encounter it on its trip to Corpus Christi, either because 
of outrunning it, or because of it striking the Texas coast at a point 
west of Aransas? Warnings of a tropical hurricane were given 
from Washmgton August 16th. It was said to be central 200 miles 
south of Cuba, and moving northwest, and of marked intensity; 
that hurricane winds were to be expected on the night of the 16th 
(Wednesday) in the Yucatan Channel ; and directed a caution to be 
given ail vessels sailing toward the path of disturbance. On August 
17th (Thursday) the office of the local Weather Bureau at Galves- 
ton received a warning from Washington via New Orléans : 

"Advisory 10 a. m. Tropical disturbance central this morning in Yucatan 
Channel, passing into Gulf of Mexico, and probably moving a little north of 
west. Dangerous for vessels to approach its path." 

At 8 p. m., on the 17th, the Galveston local office received the fol- 
lowing warning from Washington : 

"Tropical disturbance has passed into Gulf; no reports available upon 
whieh to base estimâtes of probable course." 

No storm warnings were hoisted at Galveston until 7:40 a. m., on 
the 18th, the day after the Pilot Boy had left Galveston, and the 
day on which she foundered. When they were hoisted, they afïected 
the whole Texas coast, indicating a storm of 75 miles an hour, from 
Brownsville to Corpus Christi. We think thèse records clearly show 
that the master of the Pilot Boy could hâve ascertained before sailing 
the substance of the warning received by the Galveston office at 10 a. 
m., of the 17th, which was to the effect that the hurricane was then 
central in Yucatan Channel, and passing into the Gulf, moving north 
of west, and that it was dangerous for vessels to approach its path. 
It would hâve required 24 hours for the hurricane to hâve reached the 
Texas coast from the time it entered the Gulf from the Yucatan 
Channel. The first advisory warning from Washington on the 17th 
showed that the hurricane began entering the Gulf some time be- 
fore 10 a. m., when the warning reached, Galveston from New 
Orléans. It was therefore due to reach the Texas coast on the 18th, 
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about 10 a. m. This was the state of the record in the Galveston of- 
fice of the Weather Bureau. 

It is true that the évidence as to the actual information received 
by the appellant's manager, Guyton, the master, and the chief engi- 
neer, according to their testimony, differed from that stated. There 
is a conflict as to whether the master communicated with the local 
Weather Bureau himself. Guyton testified that he was présent when 
the master telephoned the Bureau. The master's testimony, given 
before the government inspectors, was that he did not, but that his 
chief engineer did. The information gained by the chief engineer 
seems not to hâve influenced the master's décision, for he had start- 
ed before it was communicated to him. It is also in conflict with 
what the Bureau records show, and the District Judge might readily 
hâve discredited it so far as it conflicted with those records. That 
the Weather Bureau would hâve given an assurance of the exact spot 
where the hurricane was going to strike the Texas coast seems in- 
credible, in view of the absence of data in its records to make any 
such détermination. So late as 8 p. m. of the 17th (after the de- 
parture of the Pilot Boy from Galveston) the Galveston office receiv- 
ed a warning stating: 

"No reports available upon which to base estimâtes of probable course." 

This referred to a time when the hurricane was already in the Gulf. 
We think the master either had information that the hurricane was 
entering the Gulf at 10 a. m., or earlier, on the 17th, that' its course 
was not known, that it was dangerous for vessels to approach its 
course, and that it would reach the Texas Coast somewhere in the 
forenoon of the 18th, and that the Pilot Boy could not expect to 
reach the bar at Corpus Christi earlier than 11 a. m. of the 18th, 
or that information of that character was available in Galveston be- 
fore the departure of the Pilot Boy upon proper inquiry, wliich the 
master failed to make. In either case the master was négligent in 
the attempt to outrun a hurricane with a small vessel, not adapted to 
weather it, if encountered, and when the chances of encountering 
it, based upon the available information, were preponderating. 

[3, 4] 2. The remaining question is whether the négligence of the 
master is to be attributed to the owners of the Pilot Boy, so as to 
prevent a limitation of liability or an exemption from liability under 
the HartT Act. Guyton testified that the Pilot Boy was owned by ap- 
pellant, that he was manager of appellant, and that he had the man- 
agement of the Pilot Boy, the loading of her cargo, and her move- 
ments. The évidence tended to show that he was in Galveston the 
day the Pilot Boy departed. He said he was présent when the mas- 
ter telephoned the Weather Bureau. The évidence also tended to 
show that he told the master that the boat was loaded and to go 
ahead. Conceding that Guyton gave no order to the master to sail, 
and that the master had the responsibility of deciding, still the évi- 
dence tended to show that Guyton knew of the master's décision 
before the departure of the Pilot Boy, and, if it was a négligent one, 
knew of the master's négligence. Guyton's knowledge was that of 
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his principal, the appellant, and established privity on the part of 
the owners, with the négligence of the master, and prevents their 
limiting their liability for the loss. The Benjamin Noble, 244 Fed. 
98, 156 C. C. A. 523. 

[5] The Pilot Boy may hâve been seaworthy for ordinary weather. 
She was not, because of her size and strength, a boat adapted to 
live out a hurricane. If she left her home port, when her master 
and manager knew, or should hâve known, that a tropical hurricane 
was approaching her path, dangerous for any kind of vessels to ap- 
proach, and especially one of her limited size and résistance, then 
the owners would be responsible for her departure from her home 
port in an unseaworthy condition, in view of tlie weather she was 
likely to encounter, and coiild not claim the protection of the Harter 
Act. International Navigation Co. v. Farr & Bailey, 181 U. S. 218, 
21 Sup. Ct. 591, 45 L. Ed. 830; The Adventuress (D. C.) 214 Fed. 
838; U. S. V. New York & O. S. S. Co., 216 Fed. 72, 132 C. C. A. 
305. 

[6] The exceptions in the bills of lading are not available where 
the act of God or the péril of sea causing the loss could hâve been 
avoided by the exercise of due care and diligence. In that event, 
the négligence, and not the péril of the sea, is deemed the proximate 
cause of the loss. The Titania (D. C.) 19 Fed. 105 ; The Exe, 57 
Fed. 401, 6 C. C. A. 410; 4 R. C. L. pp. 710 and 717. 

The District Court rightly denied appellant's prayer for limitation 
of liability and exemption, and rendered judgments for appellees, 
and its decree is affirmed. 



TEXAS CO. V. TEXAS & GULF S. S. CO. ct al. 

THE COLONEL MOORE. 

(Circuit Court of Appeals, Fiftli Circuit. Mardi 5, 1920.) 

Ko. .",4:55. 

1. SaLVAGE <g=>26 — AWARD SIIOULD BE SUFFICIENT TO RECOMPENSE AND EN- 

COURAGE SALVORS. 

Tliough a salvage service is of a low order, the award should be- suf- 
ficlent to fuUy recouiijonse tlu» salvors for the tinie and laUor expowled, 
the danser to llfe and iiroperty incurrert, and to encourage others iu llke 
circumstaïu-es to render such assistance. 

2. Salvaoe <g=>34 — 9^1,700 fok taking tjp and towjng drifting barge iield 

ADEQUATE. 

An award of $1,700 to the owners, master, and crew of a nevv Iron 
tanli steaniship, wortli from !f2,25O,00O to .$2,500,000, with a cargo worth 
about $300,000, for taklng up and towing to a place of safcty a wooden 
barge, fouud adrlft, and worth about $50,000, with a cargo of about 6,000 
barrels of oll, held adéquate, where thei'e wiis uo great danger to llfe 
or property In rendering the service. 

3. ÎSalvage <©=34 — Compensation for towing drifting barge not fbeioiit 

EARiVED PER IIOUR MULTIPLIED BY HOURS OF DELAY. 

Tlie amount of freight wliich a steamsliip was oarning per hour, mul- 
tiplied by the number of hours she was delayed in towing to a place of 

^ssFor otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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safety a barge foxind adrift, caniiot l)e adoptcd as the measuve of com- 
jjensation for tlie time lost, in vlew of the delays incident to ail sea 
travel. 

4. SaLVAGE <g=>.'!4 — AWARD I^OR TIME LOST IN TOWING A DRIFTINO BARGE IIELD 

INADEQUATE. 

An award of .?1,000 for the time lost by an iron tank steamship, in tow- 
Ing to a place of safety a barge found adrift, causing a delay of 22 hours 
and 40 minutes, held inadéquate, and to be increascd to $3,500. 

5. Sai.vage <S=326 — Value of iiawseb renhebed wortiiles-s in towino barge 

FOUND ADRIFT WAS PR0PP;R ITEM. 

Whero a hawser, used by a steamship in towing to a place of safety a 
barge found adrift, was rendered worthless by being strained, its value 
was a projier item of espense incurred in rendering the service. 

Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Robert T. Ervin, Judge. 

Libel by the Texas Company against the Texas & Gulf Steamship 
Company, claimant of the barge Colonel Moore, and others. From 
a decree for an insufïicient amount, the libelant appeals. Modified 
and affirmed. 

John D. Grâce, of New Orléans, La., and Harry T. Smith and 
Wm. G. Caffey, both of Mobile, Ala. (John D. & M. A. Grâce, of 
New Orléans, La., and Smith & Caffey, of Mobile, Ala., on the 
brief), for appellant. 

Wm. B. Lockhart, of Galveston, Tex., and Palmer Pillans, of 
Mobile, Ala. (Harrington, Bigham & Engler, of New York City, 
on the brief), for appellees. 

Before WALKER, Circuit Judge, and GRUBB and CALL, Dis- 
trict Judges. 

CALL, District Judge. Libel was filed by the Texas Company, 
as owner of the steamship New York, on behalf of itself and the 
master and crew then serving on said steamship, against the seagoing 
barge Colonel Moore, owned by the Texas & Gulf Steamship Com- 
pany, claiming salvage. Upon the hearing in the District Court a 
decree was entered, giving the steamship and owners $400, with in- 
terest, for the hawser used in the service, and $1,000, with interest, 
for the time lost by the steamship in deviating from her course. The 
court allowed the further sum of $1,700, with interest, for the sal- 
vage service performed, to be divided, two-thirds to the owners and 
steamship, and one-third prorated among the then crew according to 
the pay then received by each. From this decree libelant appealed, 
and it is upon this appeal the cause is heard. 

There are five assignments of error, but we deem it unnecessary 
to set them out hère, as the effect of each is to question the cor- 
rectness of the finding of the District Court of the amount award- 
ed. The f acts appearing from the record may be stated as f ollows : 

On November 10, 1916, the tug Senator Bailey left the port of 
Tampico on a voyage to Tampa, Fia., towing tandem two oil barges, 
the Colonel Moore, with, a crew of eight, and the American — the 
Colonel Moore having the towline from the tug, and the American 

^s^For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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having a towline from the Colonel Moore; the towlîne from the 
tug being a wire cable, and the towline from the Moore to the Ameri- 
can a 10-inch manila hawser. The Moore was without masts and had 
no propelling devices. The American had masts and sails, and could 
by this means aid herself to navigate. The voyage proceeded with- 
out mishap until the morning of November 15th, when the wire cable 
by which the tow was held to the tug parted, and the barges went 
adrift. Thereupon the crew of the Colonel Moore eut the towline 
between the two barges to prevent their coUiding. At this time it 
was blowing hard and the seas were running high, so much so that 
the tug found it impracticable to again make the towline fast to 
the Colonel Moore. The tug then sought shelter under the lee of 
Ship Shoals, where she remained until next morning, when the weath- 
er had moderated. From the morning of the 16th the Senator Bailey 
sought for, without success, the barge, in the meantime calling for 
assistance in the search from her owners and the government. This 
search continued until the afternoon of November 21st, nothing 
having been learned of the whereabouts of the barge until the receipt 
of a wireless from the New York on that day. The barge was adrift, 
helpless upon the Gulf of Mexico, from the morning of the 15th to 
the afternoon of the 21st, her rudder having been carried away and 
her stern post split by the heavy weather encountered, and with- 
out any means of navigation. 

On the afternoon of the 21st the tank steamer New York, with a 
fuU cargo, on a voyage from Port Arthur, Tex., to Providence, R. 
I., sighted the barge with her ensign upside down, a signal of dis- 
tress, changed her course, and spoke her. The steamship approached 
wi'thin such a distance that a heaving line was thrown from the steam- 
ship to the barge, and by this means a new 8-inch hawser belonging 
to the steamship was passed to the barge and made fast, and the 
steamship then proceeded to tow her to the Southwest Pass, some 60- 
odd miles to the northward. Prior to the time of sighting the barge 
the steamship had, through her wireless, received warnings from the 
Weather Bureau of the probability of a storm in the Gulf. The tow 
proceeded during the night of the 21st, until next morning, when in 
sight of the Southwest Pass lightship the hawser parted near the 
bow of the barge, and something like an hour was spent before it was 
again made fast to the barge by the same means as was used in 
the first instance. During the night the wind had freshened and 
the seas had become heavier, so that there was more difficulty ex- 
perienced in getting the line aboard the barge than at first. The 
steamship then proceeded, and at about 10:30 that morning deliv- 
ered the barge to the Bailey off the hghtship. The time consumed 
in rendering the service and getting back on the course of the steam- 
ship is admitted to hâve been 22 hours and 40 minutes; 17 hours 
of this time in actual towing. The absence of a rudder, and loca- 
tion of the towline in the port bow chock of the barge caused her 
to sheer to starboard while being towed, and thus increased the 
difficulty of the service. 
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The New York was not provided with the paraphernalia usually 
used in sea towing, but had on several occasions towed oil barges 
for her owner. The barge, when picked up, was leaking some, more 
especially ait, where the fresh water was carried. The New York 
was a new iron tank steamship of some 10,000 tons dead weight capac- 
ity, and valued at from $2,250,000 to $2,500,000, with a cargo of oil 
and other marchandise belonging to her owners of about $300,000. 
The Colonel . Moore was a wooden barge, built for carrying oil in 
bulk, of the value of about $50,000, with about 6,000 barrels of oil 
then in cargo. Twelve hundred barrels of this had been pumped 
overboard by the crew while adrift to prevent the seas breaking 
over her. After the Bailey received the barge from the New York 
the tug took her into the river, where they remained for several days, 
until stores were taken on and the weather was propitious; the 
voyage then proceeded, and the barge was towed to Port Tampa, Fia. 

There can be no question but that the service rendered in this case 
was a saî\age service. Indecd, the apiiellecs do not contest this. 
Nor is there any question but that it was meritorious and promptly 
and efficiently rendered. The question raised is as to whether it is 
of a high or low order of salvage. 

We fail to find in this record any great danger to life or the prop- 
erty of the salvors in rendering the service ; nor do we find any great 
bravery or heroism displayed by the master and crew of the salving 
steamship. While something is said of the seas breaking over the 
steamship and barge during the tow, yet this is not remarkable, when 
the fact that the freeboard of the steamship was some 6 feet amid- 
ships and a little more forward, and the freeboard of the barge some 
10 or 12 inches. It is to be expected and a usual occurrence with 
vessels with so little freeboard when navigating the open sea. Nor 
do we perceive any great danger incurred by the steamship of fouling 
her propeller, either by the slacking of the towline or the parting of 
same. She had an overhang aft of from 30 to 50 feet. 

Nor do we think there was danger of straining the fabric of a 6 
months old iron steamer of her burden in towing a barge of the size 
of the Moore with an 8-inch manila hawser, even though the steam- 
er was not equipped with the devices for sea towing. Surely such 
dangers are more fancif ul than real ; nor does the danger of pass- 
ing the towline to the barge on the two occasions impress us as being 
very great. The weather was smooth the first time, there being 
only the usual ground swell, and the feat accomplished without difFi- 
culty. The second time it appears it was more difficult, by reason of 
the increase of wind and sea ; but the whole time consumed from 
the parting of the hawser until the tow was continued was only about 
an hour. Surely, had the sea been so heavy this last time as to hâve 
seriously endangered the safety of the steamship in approaching near 
enough to throw a heaving line to the barge, the master ot the New 
York would bave passed his line by other means, of which there are 
several others than having a gun aboard to shoot it. 

[1] We therefore agrée with the District Court that this is a sal- 
vage service of a low order, but that the award should be in an amount 
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which not only will fully recompense the salvors for the time and la- 
bor expended, danger to life and property incurred in rendering such 
service, but will encourage others in like circumstances to render such 
assistance in saving life and property. 

[2] We think the allowance of $1,700 by the District Court is 
correct, and is in consonance with the decided cases. The Catalina, 
105 Fed. 633, 44 C. C. A. 638; The New Camélia, 105 Fed. 637, 
44 C. C. A. 642; The Hesper (C. C.) 18 Fed. 696; The Viola, 55 
Fed. 829, 5 C. C. A. 283 ; The Gen. Hubbard, 255 Fed. 854, 167 C. 
C. A. 182. The libelants will therefore be allowed the sum of $1,- 
700, with interest at the rate of 6 per cent, from November 22, 
1916, to date; said amount to be divided two-thirds to the steam- 
ship and one-third to the master and crew, to be divided pro rata 
according to the wages then earned by each. 

[3] We come now to consider the award of $1,000 awarded the 
ship and owner for loss of time and déviation from her course. The 
appellant contends that the measure of the compensation to be al- 
lowed is the f reight the vessel was then earning on the voyage ; 
the amount of such freight to be figured by taking the time of the 
voyage and the freight earned, and reduce the earnings for each 
hour of the voyage, and multiply this hourly earning by the number 
of hours of the delay. We cannot assent to this for the true meas- 
ure. There are too many éléments of uncertainty in any such meas- 
ure. The delays incident to ail sea travel are too numerous to admit 
of the application of any such measure. 

[4] It is admitted in the record that by this déviation the New 
York lost 22 hours and 40 minutes in the time of her voyage to 
Providence. No spécial loss by reason of the delay is contended for. 
No spécial dangers, other than those before referred to, are claimed 
to hâve resulted from the delay. In fact, the claim is that the vessel 
lost the hours from her sailing time on this trip, and it is for this 
loss she is to be compensated. The District Court awarded $1,000 
as such compensation. This we think was too little. We think 
$3,500, with interest as above allowed, is a proper award to com- 
pensate the ship and owners for this déviation and loss of time. 

[5] The hawser used in towing the barge is complained to bave 
been made worthless by being strained, and to bave been of the value 
of $386.42. This is a proper item of expense incurred in rendering 
the service, and is also awarded, with interest as above, to the steam- 
ship and owners. 

The decree of the District Court, as modified herein, will be affirm- 
ed ; the costs of this appeal to be taxed against the appellee. 
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CONTINENTAL TRUST CO. v. SITUNK PLOW CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. Feliniary 25, 1920. Rehearing Denled 

Mardi 24, 1920.) 

No. 3452. 

1. COUNTIES <@=3l6SU) — IMPLIED TRUST IN FAVOK OP BCYER OF WARRANTS 

AOAINST SELLER, WIÎO AOQUIRED WARRANTS ISSUED IX LIEU OF TIIOSE SOLD. 

Wliere county warrants were issiiod lo a crcditor to replace former war- 
rants, wlilch tlie creditor litid pledged, aiirt tlie créditer, after redeemins 
the pledged warrants, instead of sin-ronderin.<î tlicni to tlie couuty, re- 
delivered them to tlie pledsee, the lattor lield tlH>m in trust for tlie buyer 
of the later warrant.s, and the buyer accpiired the bénéficiai interest in 
the fiinds rai.sed by the county to pay the del)t. 

2. Courts <g=326S — Implied trust in county warrants is équitable claim 

TO PROPERTY, ENTITLING PARTY TO SUE IN DISTRICT IN WUICII COUNTY IS 
SITUATED. 

The buyer of county warrants issued in lieu of former warnuits, which 
acquired an implied trust in the former wairants, lias a liencficial interest 
in the funds raised by the county to pay the warrant.s, whicli entitles 
it to bring suit in the district in which tlie county is situated, and serv<' 
notice by publication on the noui-esident défendants, uuder Judicial Code, 
§ 57 (Comp. St. § 1039). 

Appeal from the District Court of the United States for the South- 
ern District of Georgia ; iieverly D. Evans, Judge. 

Suit by the Continental Trust Company against the Shunk Plow 
Company and others. From a decree granting a motion of défendants 
Commercial Crédit Company and another to vacate an order for 
service on nonresident défendants by publication, to quash attempted 
service, and, as to said nonresidents, to dismiss the bill for lack of 
jurisdiction, complainant appeals. Decree reversed. 

Robert C. Alston and Philip H. Alston, both of Atlanta, Ga., and 
Warren Grice, of Maçon, Ga. (James F. McNaul, of Pittsburgh, Pa., 
and Ellsworth Flall, of Maçon, Ga., on the brief), for appellant. 

Alex W. Smith and T. B. Higdon, both of Atlanta, Ga. (Smith, 
Hammond & Smith, of Atlanta, Ga., on the brief), for appellees. 

Before WADKER, Circuit Judge, and GRUBB and CALL, Dis- 
trict Judges. 

WALKER, Circuit Judge. The appellant. Continental Trust Com- 
pany, in April, 1919, filed its bill in the District Court for the South- 
ern District of Georgia, naming as défendants Butts county, which 
is a part of that district, J. O. Gaston and IL M. Fletcher, residenis 
of that county, and three nonresident corporations, namely, the Com- 
mercial Crédit Company (herein referred to as the Crédit Company), 
the Salisbury Métal Culvert Company (herein referred to as tne 
Culvert Company), and the Shunk Plow Company. An order was 
made for service on, or notice by publication to, the nonresident de- 
fendants in the manner prescribed by section .57 of the Judicial Code 
(Comp. St. § 1039). The Crédit Company and the Culvert Company 
appeared specially by attorneys and moved that the just-mentioned or- 
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der be vacated, that the attempted service by publication be quashed, 
and that, as to said nonresidents, the bill be dismissed for lack of 
jurisdiction. The appeal is from a decree granting that motion. 

[1] The bill asserted a lien upon or claim to a certain sum of money 
in the hands of Butts county, being proceeds of spécial taxes levied 
in four successive years to pay debts of the county, including debts 
evidenced by three county warrants or orders issued in 1914 to the 
Culvert Company; it being averred that the amount of the proceeds 
of such levies still in the county's possession was unknown, but 
that the levy each year was in an amount sufficient to pay ofif one- 
fourth of the debts for the payment of which the levies were made, 
and that only one-fourth of the amounts called for by the above- 
mentioned warrants or orders had been paid thereon. What was 
relied on as the basis of the asserted lien or claim is disclosed by aver- 
ments of the bill to the following effect : 

In May, 1915, the appellant bought from the Culvert Company three 
orders or warrants, each for the principal sum of $2,200, issued to 
the latter in April, 1915, by the appellee Gaston as commissioner 
of roads and revenue of Butts county, which on their face purported 
to évidence debts owing by that county. Those instruments were 
issued with the understanding between Gaston and the Culvert Com- 
pany's agent that they were to be in lieu of the above-mentioned war- 
rants or orders ksr the same amounts issued in 1914 to the Culvert 
Company and which tlie latter was to surrender. At the time of 
its purchase appellant was aot infomied of the just-mentioned under- 
standing or agreement under which the instruments it bought were 
issued, or of any connection between them and previously issued war- 
rants or orders. When the instruments acquired by the appellant 
were issued and sold, the previously issued warrants were held by 
the Crédit Company, to which they had been assigned by the Culvert 
Company. 

In December, 191 S, the Crédit Company redelivered to- the Culvert 
Company the three warrants previously assigned by the latter to 
the former ; the latter giving to the former its note, indorsed by its 
directors, who are entirely solvent, for the full amount called for 
by those warrants. The Crédit Company accepted that note in lieu of 
the redelivered warrants, which were surrendered to the Culvert Com- 
pany, to be by it delivered to Gaston in pursuance of the agreement 
made with the Culvert Company when the instruments held by the 
appellant were issued, and for the purpose of giving efficacy to the 
last-mentioned instruments. The Crédit Company brought suit on 
the note against the maker and indorsers of it ; but, after the Culvert 
Company became insolvent in 1916, that suit was dismissed without 
préjudice, and the 1914 warrants, instead of being surrendered to 
Gaston, were returned to the Crédit Company. This was donc for 
the purpose of protecting and lessening the liability of the Culvert 
Company's directors by reason of their indorsement of the note 
given to the Crédit Company. After the Crédit Company so re- 
gained possession of the 1914 warrants, it was paid one-fourth of 
the amount they called for out of the sum raised by the above men- 
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tioned tax levies. At the time this suit was brought the 1914 war- 
rants were in possession of the résident appellee, Fletcher. Prior to 
the bringing of this suit it had been adjudged in a suit brought by 
the appellant that the instruments transferred to it were not en- 
forceable against Butts county. 

The sum of money shown to be in the district in which the suit 
was brought came into existence for the sole purpose of being ap- 
plied to the payment of specified debts owing by Butts county, in- 
cluding the above-mentioned ones incurred by it to the Culvert Com- 
pany. The owners of those debts hâve claims on the fund raised 
to pay them. The sale made to the appellant imported an intention on 
the part of the seller to confer on the purchaser whatever interest 
the seller had in the debts which the instruments transterred were 
given to évidence. According to the averments of the bill, those 
instruments were issued as évidences of the same debts which were 
evidenced by previously issued instruments which were to be sur- 
rendered. If at the time of the sale to the appellant the seller had 
held the previously issued instruments, its holding of them would 
hâve been for the use and benefit of the purchaser from it of the 
debts they evidenced. When the seller reacquired those instruments, 
it held them freed of any claim thereon in favor of the Crédit Com- 
pany, as the latter accepted in lieu thereof a note having solvent in- 
dorsers, and surrendered the first-issued instruments for the purpose 
of gfiving efficacy to those transferred to the appellant. 

When the Culvert Company reacquired the 1914 warrants in the 
manner and for the purpose alleged, it was put in the position of 
one possessing the évidence of a debt which he had sold to another. 
As seller it was under the obligation of making effective its transfer 
of instruments purporting to represent debts owing to it by Butts 
county. It had the means of complying with that obligation when it 
reacquired the original warrants freed of any claim thereon în 
favor of the Crédit Company. Equity regards that as done which 
ought to be done. The Culvert Company is to be regarded as holding 
the 1914 warrants, from the time it reacquired them, not for itself 
nor for the Crédit Company, the claim of which had been extinguished, 
but for the use and benefit of the appellant, the purchaser from it 
of the debts those instruments represented. The state of facts was 
such as to raise an implied trust in favor of the appellant. As the 
bénéficiai owner of the debts represented by the 1914 warrants, the 
appellant in equity is entitled to be treated as a beneficiary of the 
fund required to be applied to the payment of those debts. Its béné- 
ficiai interest was not defeated by the instruments evidencing the 
debts getting into the hands of the Crédit Company after it had ceased 
to hâve any valid claim to them. 

[2] This suit is not one for the enforcement of a lien created 
by judicial proceedings. The claim asserted existed before the suit 
was brought. It is based upon an alleged state of facts having the 
effect of conferring on the party bringing the suit a bénéficiai in- 
terest in a particular fund sought to be reached. The conclusion is 
that the averments of the bill show that, within the meaning of the 
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provision of section 57 of the Judicial Code, the appellant had an 
équitable claim to designated personal property within the district 
where the suit was brought. Nonresidents, who are proper parties 
défendant to such a suit, may be proceeded against in respect to the 
property in question in the mode and for the purpose indicated in 
that statute. Jellenik v. Huron Copper Mining Co., 177 U. S. 1, 
20 Sup. Ct. 559, 44 L. Ed. 647. The order made for service on, or 
notice by pubUcation to, the nonresident défendants, was in pursuance 
of the requirements of the statute, and that order was compUed 
with. This being so, the above-mentioned action of the court was 
erroneous. 

It follows that the decree should be, and it is, reversed. 



DAVIDSON V. POAGUE et al. 

(Circuit Court of Appeals, Seventti Circuit. Jaiiuary C, 1920. Reliearing 
Denied February 20, 1020.) 

No. 2716. 

1. EviDETs'CB <@=3414 — Date seing only peesumi'tive évidence, time oi" ex- 

écution OF CONTRACT MAY BE SIIOWN BY PAKOt. 

Tlie date written at tlie lieglnning of a contract is only presumptlve 
évidence ttiat It was executed on that day, and testiinony as to wlien it 
was actually signed and dellvered is admissible. 

2. Brokers <®=340 — Acceptance of contract negotiated by brokers aqbee- 

ment to pay commission. 

Where a contract for exehange of property, containing an agreement to 
pay brokers commission as previously agreed upon, was negotiated and 
prepared by the brokers, dated and signed by one party, and sent by the 
brokers to the other party, witli a letter stating that, if the offer was ac- 
cepted, he would be reiiuired to pay a stated commission, the contract 
speaks from the time it was signed by him, and net from its date, and in 
the absence of any other agreement for commissions his acceptance of 
that proposed is presumed. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Action by Charles M. Poague and Arthur W. Tobias, surviving 
partners of the tirm compgsed of McKey, Poague, and Tobias, against 
Watson P. Davidson. Judgment for plaintifïs, and défendant brings 
error. Afhrmed. 

Samuel B. King, of Chicago, 111., counsel for plaintiff in error. 
B. F. Langworthy, of Chicago 111., for défendants in error. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

PAGE, Circuit Judge. Writ of error from the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois, to reverse a judgment upon a verdict rendered by a 
jury in that court for the sum of $5,000 against Watson P. David- 
son, plaintiff in error, and in favor of Charles M. Poague and Ar- 

^ssFot other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



DAVIDSON V. POAGUE 877 

(263 P.) 

thiir W. Tobias, surviving partners of the firm formerly composed 
of 3.'îcKey, Poague, and Tobias. This suit was removed from the 
municipal court of the city of Chicago by Davidson (plaintiff in er- 
ror), défendant below, and who is hereinafter so called. Défend- 
ants in error are hereinafter called plaintiffs. 

The pleadings in this case consist of a statement of claim and 
an affidavit of défense. The gist of the claim is that, acting as 
agent for défendant, plaintiffs, under the terms of a written con- 
tract, effected the exchange of properties between the défendant and 
one Albee, and thereby earned a commission of $5,000 from défend- 
ant. It is also set out that on or about July 22, 1914, plaintiffs p''o- 
cured Albee to sign the proposition, bearing that date, offering to 
make the exchange, and in which was the f ollowing clause : 

"It is fuitlier mutiially agreed that brokorage fées or coinmissions shall be 
pakl to JIcKoy & Poague * * * by the respective parties liereto, as hore- 
tofore agrecil by thein." 

That on the 24th day of July, 1914, défendant was told by letter 
of that offer, and that if the offer was accepted by him he would 
be required to pay a commission of 2V2 per cent, on the valuation 
of $200,000 for defendant's property. That negotiations continued 
until the défendant, on August 22d, finally signed the proposition, 
which was thereafter consummated by making the exchange. 

In his affidavit of défense, défendant did not deny the signmg of 
the contract by Albee, and later by himself , as set out in the claim ; 
admitted receiving the letter of July 24th, stating that plaintiff would 
insist upon a commission, but says, "The letter did not state from 
whom the plaintiff expected to collect such commission." The af- 
fidavit dénies any agreement to pay any commission, but avers that 
after July 24th there was an express agreement that plaintiffs should 
hâve no commissions, unless they got défendant more land, which 
it is averred they did not do. The affidavit finally concludes with 
the averment of an agreement that défendant was to pay no com- 
mission whatever. 

Défendant, for reversai, states and argues several propositions. 

[1, 2] I. "The stipulation in the written contract of exchange that 
commissions shall be paid to défendants in error, as heretofore agreed, 
excludes ail agreements for commissions made after the date borne 
by the contract." Complaint is further made as to the rulings of 
the court in conflict with that proposition. 

If that contention is sound, then there never could be any recovery, 
because up to the date of the proposition the question of commis- 
sions had not then been even considered. The record shows that 
on July 24th plaintiffs sent to défendant, by letter, the proposition, 
signed by Albee, which by its terms gave défendant 15 days for ac- 
ceptance. Thirty days after the date of that proposition, and 15 
days after it had ceased to be even a proposition, défendant concluded 
to make it a contract by signing it on August 22, 1914. The letter 
stated the amount of commission which défendant would bave to pay 
in case he accepted the proposition. 

Defendant's whole argument is based upon the theory that the 
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date written at the beginning of the proposition for exchange, made 
a month before défendant made it a contract by signing it, cannot 
be changed nor disregarded. It has been so long and so well known 
that the date of an instrument is only presumptive évidence that 
it was executed on that day, and that testimony as to when it was 
actually signed and delivered is admissible, that we will only cite 
Abrams v. Pomeroy, 13 111. 137, cited by défendant. There was 
no error in the ruling of the court that the contract must be held to 
speak on the question of commissions as of the date upon which 
it was signed by the défendant. 

IL The second contention is twofold: 

(a) "That there never was a meeting of the minds of the parties as to the 
amount to be paid for commissions." 

(D) "The pleadings la the case base the right of recovery upon an express 
contract." 

The question as to whether the minds of the parties met on the 
matter of commissions was submitted to the jury by the court, under 
fuU and accurate instructions. Among the instructions given was one 
asked by the défendant, in which the court submitted the question 
of the effect of defendant's claim — that before he parted with the 
contract, and when the deal was closed at the office of Chicago Title 
& Trust Company, he had an understanding that there were to be 
no commissions. It was claimed in defendant's affidavit of dé- 
fense that there was such an agreement. Whether that was true 
or not was one of the questions properly submitted to the jury. 

There is clearly no allégation limiting plaintiff's right of recovery 
to a written contract. The statement merely is that the exchange was 
made under a written contract and that it contained a certain clause 
about commissions. The very language of that clause indicates that 
the terms of the agreement about commissions were outside of the 
contract. The letter of défendant of July 24th showed that it was to be 
made the basis of an agreement for commissions. By denying it, 
the affidavit of défense put in issue the cjuestion as to whether there 
was an acceptance of the proposition stated in the letter of July 24th. 

III. It is further contended that — 

"The évidence * * * is * * * to the effect that the only contract 
to pa'" commissions was to pay a commission in land and that only in case 
Albee should put In more land than he did put in." 

It seems not worth while to discuss that contention, because plain- 
tiffs make no such claim in this case, and the affidavit of défense says 
that, while there was such a proposition made by défendant, yet that 
nothing came of it. Défendant seems to bave confused himself by 
what he himself injected into this case about a conditional land com- 
mission, and the confusion has gone to such an extent that he now 
seems to believe that the plaintifïs are trying to recover on a con- 
tract for land commission. 

IV. The fourth contention is that plaintifïs — 

"are barred from recovery by reason of their default In thelr undertaklng to 
obtain for défendant rents of the Chicago flat building for three months." 
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The affidavit contained no such défense. Letters between the 
parties, both before and after the contract was signed by the défend- 
ant, and after the date upon which he said the arrangement about 
the rents was made, show conclusively that there was no such con- 
tract. In addition to this, the court, on the spécifie request of the 
défendant, in an instruction to which there was no exception, sub- 
mitted that exact question to the jury. 

V. It is contended that the — 

"rulings of the District Court upon admitting évidence of the rate of usual 
commission to real estate brolcers and In refusing to strilte out testimony which 
got into the record on tliat point is réversible error." 

This contention relates to the admission of the letter of July 24, 
1914, written by tlie plaintiffs to the défendant, in which plaintifïs 
told the défendant the situation with référence to the exclîange of 
lands up to that time and the terms of the proposition which had 
been put into writing and signed by Albee, and told défendant what 
commissions they would insist on. The part of that letter referring 
to commissions was put in issue by the affidavit of défense. The 
other letter was a letter of August 7th, written in the regular course 
of business before the transaction was closed. There was no error 
in the admission of either of those letters. 

VI. The next objection is to the admission — 

"of the letters constituting the exclusive ageiicy which expired several months 
before the beginning of the transaction involved in this suit." 

Those letters merely showed the relations between the, parties 
in connection with the defendant's property which afterwards be- 
came the subject of exchange. They could not hâve injured the 
défendant in any way. In the exception to the instruction, coun- 
sel did not object to the proposition that those letters were admis- 
sible to show the relation of the parties, but asked the court to in- 
struct the jury to consider them for that purpose only, which the 
court did, to the apparent satisfaction of the défendant. 

VII. The seventh contention urged is that — 

"The submi.ssion to the jury, by the court's charge, of matters eoncerning 
which there was no évidence before the jury, constituted réversible error." 

The objection is directed to the court's instruction: 

"If you find from the évidence the parties agreed the commission should 
be either $5,000 in money or a certain amount of land, and then you flnd fur- 
ther that the défendant repudiated his contract, in such a case the plaintlfC 
can sue for the money or the land, as he sees fit." 

On suggestion from defendant's counsel that there was no évi- 
dence of any such agreement, the court instructed the jury as fol- 
lows: 

"If there is no évidence of any such agreement, of course, the jury wlll just 
forget it." 

Défendant made no further exception. It does not appear that 
there was any way in which it could hâve injured the défendant. The 
whole land commission matter was injected into the case by the de- 
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fendant. It was introduced into tKe affidavit of merits, not as a 
défense, but as one of the discarded éléments of the negotiation, and, 
if confusion grew out of it, the blâme must be upon the défendant. 

Whether or not défendant expressed an agreement to pay the com- 
mission demanded of him in the letter of July 24th, 1914, would 
be immaterial, if he accepted the benefit of plaintiffs' labors. Un- 
less the évidence showed that there was some other agreement, ac- 
ceptance would be presumed. 

We are of opinion that there is no error in the record, and that 
the judgment should be affîrmed; and it is affirmed. 



NICHAMIN V. UNITED STATES. 

(Circuit Cfeurt of Appeals, Sixth Circuit. March 11, 1920.) 

No. 3344. 

1. Indictment and information <S=>119 — Stjeplusage held not to invau- 

DATE. 

In an Indictment under Act Feb. 13, 1913 (Comp. St. B 860.3, 8604), for 
receivlng goods stolen whlle In course o( Interstate transportatlon, an 
averment of an Intent by défendant to couvert the same to liis own use 
held surplusage, and not to Invalldate the Indictment. 

2. Criminal IaAW iS=5»726 — Ebtàliatoey aequment bt disteict attoeney held 

not impeopee. 

Where counsel for défendant claimed In argument that offlcers who 
testifled were prejudlced against défendant, It was proper for the dis- 
trict attorney to comment on the grounds for such alleged préjudice. 

3. CbIMINAL LAW ©=37201^ DISTBICT ATTOENET'S EEQUEST to CONVICT DEFEND- 

ANT NOT IMPEOPEE. 

A request by the district attorney in his argument that the jury flnd 
défendant guilty as charged held not Improper. 

4. Ceiminai, i,aw <S=»703 — Failuee to peove statements bt peosecutoe in 

OPENING not PBEJtTDICIAL. 

That the évidence did not In ail respects sustaln statements by the dis- 
trict attorney In his opening, where made in good faith, held not prej- 
udicial to défendant. 

5. Criminal i.aw <©=>901 — Motion foe dieected verdict waived bt intbo- 

ducinq evidence. 

Where a motion by défendant for directed verdict at the close of the 
government's évidence was overruled, and défendant introduced évidence, 
and such motion was not renewed at the close of ail the évidence, the 
motion was waived. 

6. Criminal law ©=31144(14) — Charge not in becoed peesumed full and 

correct. 

Where the charge of the court was not excepted to, and Is not in the 
record, the presnmptlon Is that it correctly covered ail issues. 

7. Labcent <©=5l — Nature and éléments. 

"Larceny" Includes the taklng and carrylng awny, without clalm of 
rlght, of the personal goods of another, with intent to defraud the 
owner of them. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Larceny.] 

e=>For other cases see same toplo & KEY-NUMBER in ail Key-Nurabered Digeste & Indexe» 
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In Error to the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Criminal prosecution by the United States against Harry Nichamin. 
Judgment of conviction, and défendant brings error. Affirmed. 

Edw. N. Barnard, of Grand Ra])ids, Mich., for plaintifï in error. 
Waher I. McKenzie, Asst. U. S. Atty., of Détroit, Mich. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DONAHUE, Circuit Judge. The défendant was convicted upon an 
indictment charging him with unlawfully, feloniously, and knowingly 
buying, receiving, and having in his possession, knowing the same to 
hâve been stolen, and with intent to convert the same to his own use, 
five ingots of copper, each bearing the letters, "B. & M." which con- 
stituted part of an interstate shipment f rom Black Eagle, Mont., to Dé- 
troit, Mich. 

[1] To this indictment the défendant filed a motion to quash for the 
reason that the words, "with intent to convert the same to his own use," 
charge larceny, which is an offense distinct from that of buying, re- 
ceiving, and having in possession stolen property, knowing the same 
to hâve been stolen. This motion was overruled by the court, and is 
hère assigned as error. 

The statute under which the défendant was indicted provides in part 
that whoever shall buy, receive, or hâve in his possession any goods or 
chattels moving as, or which are a part of, or which constitute, an in- 
terstate or foreign shipment of freight or express, knowing the same 
to hâve been stolen, shall in each case be fined, etc. 37 Statutes at 
Large, 670 (Comp. St. §§ 8603, 8604). 

[7] Intent to convert stolen property of this character to the use of 
défendant is no part of the crime defined by this part of this statute, 
nor do thèse words, in and of themselves or in connection with the 
otlier averments of this indictment, charge a larceny, for larceny neces- 
sarily includes the taking and carrying away, without claim of right, 
of the Personal goods of another, with intent to defraud the owner of 
them. The présence of thèse words in this indictment is merely sur- 
plusage, and does not in any wise affect the right of the accused, nor 
tend to mislead him as to the offense charged. Tapack v. United 
States, 220 Fed. 445, 137 C. C. A. 39; Burton v. United States, 202 U. 
S. 345, 26 Sup. Ct. 688, 50 L. Ed. 1057, 6 Ann. Cas. 362. 

[2] Exceptions were taken to numerous statements made by the 
assistant district attorney in the course of his argument to the jury, and 
in the brief for plaintiff in error our attention is directed particularly 
to the statement made by the district attorney as to why the officers who 
had testified were prejudiced against the défendant. Evidently this 
statement was made in reply to the argument of counsel for défendant, 
charging thèse officers with being prejudiced against the défendant, for 
immediately preceding this statement is the foUowing: "Counsel says 
they are prejudiced against Nichamin." In view of the fact that coun- 
sel for défendant had in his argument to the jury made this charge 
against the officers who had arrested Nichamin, as affecting the credi- 
bility of their évidence, it would seem to be proper for the district 
263 F.— 50 



882 263 FEDERAL REPORTEE 

attorney to explain, or at least to call attention to, ttie fact that their 
préjudice, if any préjudice was in fact shown, was not personal to the 
défendant, or inspired by any hatred or ill will, but rather arose f rom 
the circumstances of the case. 

[3] It is also claimed that it was error for the district attorney to 
say in the course of his argument: "I ask you to find him guilty as 
charged in the indictment." This statement could hardly be prejudi- 
cial. No doubt the jury by that time had discovered that the purpose 
of the prosecution was to secure conviction of the accused of the crime 
charged, and it would seem that the district attorney might just as well 
openly and frankly admit that fact, as to make any efforts at conceal- 
ment of hi^s purpose. 

Exceptions were taken to other parts of the argument, but they are 
of like import to those above stated. 

[4] The district attorney in his opening statement said that he would 
be able to show by the évidence that thèse ingots were bought directly 
f rom the boys, that the âge of the boys would indicate they could not 
honestly hâve possession of this character of property, and that the 
same was sold at a price that would indicate it was stolen. The évi- 
dence shows that the boys did not sell directly to the défendant but 
to a junk peddler, Schlaf, who in turn sold it to the défendant. While 
it is true that the évidence did not sustain thèse statements, the dis- 
trict attorney in making this statement was probably in good faith ; at 
least, nothing appears to the contrary. He stated the facts as he ex- 
pected to prove them. He failed to do this in some particulars. It is 
true that, if he had shown that this property was purchased directly 
from the boys and at a trifling price, it would hâve tended to prove 
guilty knowledge on the part of the défendant; but the failure of the 
district attorney to sustain his opening statements by the évidence 
could not be prejudicial to défendant but rather to the government. 
The question of guilty knowledge, however, was one for the jury, and, 
notwithstanding the proof did not correspond to the statements made 
by the district attorney, the jury did find the défendant guilty. 

[5] It is also contended that there is no évidence to sustain the ver- 
dict of guilty. A motion was made at the close of the évidence for the 
government to direct a verdict of not guilty. This motion was over- 
ruled, and the défendant thereupon introduced évidence. The motion 
was not renewed at the close of ail the évidence, and therefore was 
waived by the introduction of évidence on the part of the défendant. 
Sandals v. United States, 213 Fed. 569-573, 130 C. C. A. 149. 

[6] Exceptions were also taken to the refusai of the court to give in 
charge to the jury the foUowing request by the défendant: 

"That if you should find that the copper Ingots, when they came Into the 
State of Michigan, were not In the same shape and form as they are now, but 
that the copper was later refined after it came into the state, then your ver- 
dict must be not guilty." 

This request is based upon the following words appearing in the 
waybill : "Refined in transit." But this waybill shows on its face that 
the car was loaded with 50,000 pounds of copper ingots, marked "B. 
& M." ; therefore it must hâve been refined into ingots at the time this 
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waybill was written, regardless of whether that had been accomplished 
before or after it left the original place of shipment. Aside f rom this, 
however, the charge of the court is not in the record. No exception 
is taken to the charge, and the presumption is that it covered the eiitire 
case, of which this was a part. 
The judgment is affirmed. 



In re JACOBSON. 

SMIETANKA v. ZIBELL. 

(Circuit Court of Appeals, Seventh Circuit February 11, 1020.) 

No. 2757. 

1. BANKEUPTCT ®=5346 RIGHT of taxes to PEIOEITY is GOVEBKTED BT THE 

Bankeuptcy Act. 

Bankruptcy Act, g§ 64a, 64b (Comp. St. § 9648), as to payment of taxes 
and debts havlng priorlty, are in pari materla with Rev. St. § 3466 (Comp. 
St. § 6372), glving debts due the United States from insolvent debtors 
priorlty, and supersede sucti section in part, and the right of taxes to 
priority is governed by those sections, and not by section 3406. 

2. Bankbuptcy ®=»346 — Taxes not entitled to priobity oveb bxpenses of 

administration ; "cbeditor." 

Under Bankruptcy Act, § &la (Comp. St. S 9648), provlding for the pay- 
ment of taxes in advance of dlvidends to credltors, and section 1, subd. 9 
(section 9585, deflning "oreditor" as includiug any one owning a demand 
provable in bankruptcy, taxes are not entltled to priority over fées of 
the clerk, trustée, and référée, and other expansés of administration. 

[Ed. Note. — For other définitions, see Words aud Phrases, Fii-st and 
Second Séries, Creditor.] 

Pétition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois. 

Proceeding on the claim of Julius F. Smietanka, Collector of Internai 
Revenue, against the estate of EH I. Jacobson, opposed by William F. 
Zibell, receiver in bankruptcy. On pétition to review and revise an or- 
der denying the claim of priority. Affirmed. 

Charles F. Clyne and John H. Lally, both of Chicago, III., for pe- 
titioner. 

Fred E. Newton, of Chicago, 111., for respondent. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. Contending that its claim for 
taxes should be paid before the costs and expenses of administering the 
insolvent estate of Eli I. Jacobson, a bankrupt, the government relies 
upon section 3466, Revised Statutes (Comp. St. § 6372), and sections 
64a and 64b of the Bankruptcy Act (Comp. St. § 9648), to support its 
position. Thèse three sections read: 

Section 3466, Revised Statutes: 

"Whenever any person Indebted to the TJnlted States Is Insolvent, or when- 
ever the <}state of any deceased debtor, in the hands of the executors or ad- 

^ps>Pot otber caseg see Bame toplc & KEY-NUMBBÎK In ail Key-Numbered DlgeEts & Index» 
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ministrators, is însufficlent to pay ail the debts due from the deceased, tlie 
debts due to the United States shall be first satistied ; and the priori ty liereby 
established shall extend as well to cases in whieh a debtor, not having sufti- 
cient property to pay ail his debts, makes a voluiitary assigninent thereof, 
or in which the estate and effeets of an absconding, coucealed, or absent debtor 
are attached by process of luw, as to cases in which au act of bankruptcy Is 
«ommitted." 

Bankruptcy Act, § 64a: 

"The court shall order the trustée to pay ail taxes legally due and owing by 
the bankrupt to the United States, state, county, district, or munlcipality in 
advance of the payment of dividends to creditors, and upon filing the receiiTts 
of the proper publie offlcers for such payment he shall be credited with the 
amount thereof, and in case any question arises as to the aniount or legality 
of any such tax the sanie shall be heard and determined by the court." 

Section 64b: 

"The debts to hâve priorlty, except as herein provided, and to be paid In 
fvdl ont of bankrupt estâtes, and the order of payment shall be (1) the actual 
and necessary cost of preserving the estate subséquent to liling the pétition ; 
(2) the filing fées paid by creditors in involuntarj' cases; * * * (3) the 
cost of administration, including the fées and mileage payable to witnesses as 
now or hereafter provided by the laws of the United States, and one reason- 
able attorney's fee, for the professional services actually rendered, irrespec- 
tive of the number of attorneys employed, to the petitioning creditors in in- 
voluntary cases, to the bankrupt in involuntary cases \vhile performing the 
duties herein prescribed, and to the bankrupt in voluntary cases, as the 
court may allow ; (4) wages due to workmen, clerks, traveling or city sales- 
men, or servants which hâve been earned within three months before the date 
of the commencement of proceedings, not to exceed three hundred dollars to 
each claimant ; and (5) debts owing to any person who by the laws of the 
States or the United States Is entitled to priority." 

[1] The first section quoted is a gênerai statute. It existed prior 
to the passage of the Bankruptcy Act and was partly superseded by 
that act. In other words, sections 64a and 64b of the Bankruptcy Act 
are in pari materia with section 3466. Debts due the United States, 
other than taxes are not given the same protection in the two cited 
sections of the Bankruptcy Act as existed under the gênerai statute, 
section 3466, or under the Bankruptcy Act of 1867. 14 Stat. 517. 
This is clearly brought out by Mr. Justice McKenna in Guarantee Title 
& Trust Co., Trustée, v. Title Guaranty & Surety Co., 224 U. S. 152, 
32 Sup. Ct. 457, 56 L. Ed. 706. Speaking of the varions Bankruptcy 
Acts, the court says (224 U. S. 158, 32 Sup. Ct. 459, 56 L. Ed. 706): 

"The Bankruptcy Act of 1S6T, as we hâve seen, provided for priority, flrst, 
for the payment of expenses, and second, of 'ail debts due to the United States, 
and ail taxes and assessments under the laws thereof.' The priority, there- 
fore, given by the Bankruptcy Act, was coextensive with the priority given by 
the statute of 1797. In other words, to repeat, there was a reafflrmation by 
the Bankruptcy Act of the statute of 1797. But there is not such affirmation 
by the Bankruptcy Act of 189!^ of that statute, which still exists, as we hâve 
said, as section 3466 of the Revised Statutes, supra. There is a change in pro- 
visions, and we conie to the question if there is a change of purpose." 

Proceeding further, the court says (224 U. S. 159, 32 Sup. Ct. 459, 
56 L. Ed. 706) : 

"It wlll be seen, therefore, that by the statute of 1797 (now section 3406) 
and section 5101 of the Kevised Statutes ail debts due to the United States 
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werc expres-.slv siven priority to the wages duo any operatlve, clerk or liouse 
servant. A différent order is prescribed by the act of 1898, and something 
more. Labor elainis are siven priority, iiud it is provided tliat debts having 
priority shall be paid in f%ll. The only e.xeeption is 'taxes legally due and ow- 
ing by the banlirupt to the TJnited States, state, connty, district or municipal- 
ity.' Tlicse were civil obligations not personal conventions, and préférence 
was given to them, but as to debts \vo must assume a change of purpose in 
the change of order. And we cainiot say that it was inadvertent. The act 
iakes info conniderafion, ire tliink, fhr lo/iofe rmiyc of in'iebtedness of tho 
hanlcrupt, national, state, and indivUlua}, and assigna the ot'der of payment." 

We hâve quoted thus freely to justify the élimination from this case 
—that is, so far as it relates to taxes as distinguished from other debts 
^of section 3466, Revised Statutes, confidently relied upon by connsel 
for the government. And his chief citations (In re Weiss [D. C] 159 
Fed. 29.5; In re Prince [D. C] 131 Fed. 546; In re Cramond [D. C] 
145 Fed. 966; City of chattanooga v. Hill, 139 Fed. 600, 71 C. C. A. 
584, 3 Ann. Cas. 237) were ail decided prior to the décision in Guar- 
antee Title & Trust Co. v. Title Guaranty & Surety Co. 

[2] If petitioner's claim is entitled to priority, it must then be by 
virtue of section 64a of the Bankruptcy Act. Its claim, being for a 
tax, is entitled to the préférence and priority which this section pro- 
vides. Eut what is the priority thus created? Clearly priority over 
claims of other "creditors." This section directs payment of thèse 
taxes "in advance of the payment of dividends to creditors." "Credi- 
tors" of the bankrupt are not entitled to dividends until the taxes 
are paid. No récognition of priority in favor of taxes appears, except 
as to creditors. Who, then, are the "creditors" of whose claims Con- 
gress was speaking? Having defined the term "créditer" by a previous 
section, it was no doubt making use of its own définition, in thus us- 
ing the term in section 64a. " 'Creditors' shall include any one who 
owns a demand * * * provable in bankruptcy." Thus Congress 
by section 1, .subd. 9, of the act (Comp. St. § 9585), comprehensively 
désignâtes the class known as creditors, the class whose claims are 
subject to the claims of "the United States, state, county, district, or 
municipality" for taxes. By no stretch of the définition of this term 
"creditor" could it be construed to include clerk, trustée, référée, or 
any one whose relation with the bankrupt or the bankrupt's estate be- 
gan subséquent to the filing of the pétition in bankruptcy. 

Moreover, it is hardly conceivable that the Congress should confer 
upon the District Court power to administer bankrupt estâtes, to se- 
quester and préserve property, perishable as well as losable, and yet 
deny to the court the right to protect its officers in the performance 
of their duties, notwithstanding such performance of duties and such 
administration of the insolvent estate is for the benefît of the taxing 
powers even more than it is for the gênerai creditors. State of New 
Jersey v. Lovell, 179 Fed. 321, 102 C. C. A. 505, 31 L. R. A. (N. S.) 
988. 

The decree is affirmed. 
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THE ANCON. 
(Circuit Court of Appeals, Second Circuit. February 18, 1020.) 

No. 153. 

1. TOWAGE <S=»11(6) SlNKING OF TUO BY STEAMSIIIP, WHICH SUE WAS ASSIST- 

ING, IIELD DUE TO THE STEAMER's FAULT. 

ïlie sinlilng in Red Hoolc Ohannel by a passenger steamer of o. tug, as- 
sisting her to move from Busli Docks to a Jersey City pler, held due to tlie 
fault of the steamsliip in tuniing to port witliout warning to the tug, wlieu 
it was on lier port bow, pursuant to tlie orders of the seamsliip's of- 
ticer, thougti tbe turn to port was at a proper point for such change of 
course. 

2. TowAGE <S=>11(6) — Manbuver by steamer without notice, resulting in 

DAMAGE TO TUG, HELD TO BE AT STEAMER'S BISK. 

Wlaere particular instructions are given by the navigators of a steam- 
ship putting a tug, assistiiig her lu moving to a pier, in a particular posi- 
tion, any maneuver of the ship without notice, resulting in damage, is at 
the risii of ship, and not of the tug. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

lyibel filed by George I. Forsyth and others against the steamship^ 
Ancon, her engines, etc. ; the Panama Railroad Company, Claimant. 
Decree dismissing the libel. Libelants appeal. Reversed. 

Park & Mattison, of New York City (Samuel Park, of New York 
Cit)', of counsel), for appellants. 

Richard Reid Rogers, of New York City, for appellee. 

Before ROGERS and MANTON, Circuit Judges, and LEARNED 
HAND, District Judge. 

MANTON, Circuit Judge. [1] The Ancon, loaded with cargo of 
a gross tonnage of 9,332 tons, length 489 feet 5 inches, breadth 58 
feet, depth 28 feet 9 inches, horse power 4,000, a twin screw passenger 
steamer, on the 27th of December, 1908, was moving to Pier 6, Centrai 
Railroad of New Jersey, Jersey City, at about 7:22 a. m., with the 
tide being about high, water slack, and turning ehb in the Buttermilk 
Channel. The steamship backed out of her slip, and was assisted by 
the steam tugs Arthur Kill, Hiawatha, Robert Palmer, and A. W. Mills, 
and the libelant's Juniata. The Juniata was 91 feet in length, beam 25 
feet, depth 9 feet 5 inches, and 200 horse power. After being assisted 
out of the slip, she proceeded with her stern downstream and her bow 
heading up toward Red Hook Channel. She was proceeding from Bush 
Docks to Pier 6. When about abreast the pier at Bush Docks, the ship's 
engines were used ; the Juniata was on the starboard bow of the An- 
con. The master of the ship was on the bridge in charge of the nav- 
igation. When the ship left the end of the pier, both her engines were 
half speed ahead, and thus she proceeded up Red Hook Channel. When 
in Red Hook Channel, the first officer of the Ancon, standing on the 
bow of the ship, ordered the Juniata to proceed to the port bow of 
the ship and take the ship's hawser from her bow. Responding, the 

(gssFor other cases see same toplc & KBY-NUMBER in aU Key-Numbered Dlgests & Indexes. 
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Juniata crossed the bow of the steamship, taking a position upon the 
port bow of \he ship about 50 feet distant from the ship. When the 
Ancon was approaching Pier 40, Brooklyn, in the Red Hoolî Channel, 
a heaving Une was thrown from the bow of the steamship to the bow 
of the steam tug, and the ttig and the ship at the time were proceeding 
upon parallel courses. Deckhands of the steam tug pulled the hawser 
from the ship attached to one end of the heaving line onto the bow 
of the steam tug, and then proceeded with one end of the hawser at- 
tached to tlie stern bitts of the tug. While engaged in this work, the 
course of the steamship was changed two points to port. The master 
in charge of the navigation of the Juniata put his wheel hard to star- 
board, and the engines, which were going hooked up, were put at full 
speed ahead in an effort to turn to port. The port bow of the ship 
came into contact with the starboard side of the steam tug just abaft 
of her pilot house, resulting in the sinking of the tug off Pier 40, 
Brooklyn. As the two vessels were coming together, the hawser was 
cast oÈ the stern bitts of the steam tug. The Arthur Kill was fol- 
lowing the steamship upon her port quarter, and the other steam tugs 
were behind or about the starboard quarter of the ship. 

We think that the évidence warrants the claim that no signal of 
any kind was given by those in charge of the steamship to the Juniata, 
warning her of her intended change of course or of danger. It is 
claimed by the libelant that there was not only this change of course, 
which we think the évidence warrants the claim of , but that the speed 
was increased. The District Judge dismissed the libel, stating that at 
the place of collision the Ancon would make her turn to port in the 
necessary navigation of the ship, and even though the Juniata was in 
the position she is conceded to hâve been in, the ship could make this 
change of course without notice or incurring Hability if damage re- 
sulted. The facts presented by the testimony were substantially as 
above stated. The tug, after receiving the order to take the hawser 
from the steamship's bow, was attempting to exécute the order at a 
reasonable distance away, and while complying with the order, and 
without notice, the steamship moved two points toward the tug and 
sank her. The excuse suggested, which is intended to relieve the 
steamship from liability, is that the tug well knew, or should hâve 
known, that at this point there would be a change of course, and be- 
cause of such knowledge the claim is advanced that the tug must alone 
sustain the damage. We cannot agrée with the argument thus pre- 
sented. The exercise of reasonable care in the navigation of the ship 
should hâve dictated the need for a signal or notice to the navigators 
of the tug that the steamship was about to change its course. Reason- 
able opportunity to get out of the place of danger should hâve been 
afforded to the navigators of the tug. The Juniata at that time was 
but carrying out a command of an officer of the steamship, which, in 
fulfîllment of her obligations, she was obliged to obey. That the nav- 
igators of the steamship knew of the position of the Juniata and of her 
attempted exécution of the order given is plain from the évidence. 
The master of the steamship said that the pilot gave an order, and that 
he then gave an order to proceed from the starboard side to the port 
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side, and that he saw the Juniata leave the starboard side, and go 
around the bow to the port side of the ship, and admitted that she was 
there iinder orders. He stated that the chief officer of the ship was 
at the bow. 

The master of the Juniata says that he got an order from the officer 
of the steamship at the forecastle deck, to go to the port side when the 
Juniata was attempting to get the hawser on the starboard side of the 
ship, and when he got on the bow, he threw a heaving hne onto the 
deck of the Juniata. Under orders, he was going to take the hawser 
on the starboard side of the ship to the after part of the steam tug; 
but the order was changed, and he was told by the first officer to take 
the hawser on the port bow. The first officer of the steamship was 
not called as a witness. Indeed, from the language of the District 
Judge, he found as a fact that the heaving line was thrown, although 
he added that he doubted if the deckhands actually got the hawser on 
the after bitts. 

[2] We think that, at the time while the Juniata was carrying out 
thèse maneuvers required by the orders of the steamship, it was in- 
cumbent upon those in charge of the navigation of the steamship to 
see that the Juniata was not exposed to unnecessary périls. As indi- 
cated ahove, the péril which resulted in damage could hâve been avoid- 
ed by the use of signais, if timely given. If particular instructions are 
given, as we find were given by the navigators of the steamship which 
put the tug in the position she was in at the time she was struck, any 
maneuver of the ship without notice, resulting in damage, would be at 
the risk of the ship, and not of the tug. The Olympic, 224 Fed. 436, 
140 C. C. A. 130; Stevens v. City of New York, 54 Fed. 181, 4 C. C. 
A. 268. 

For thèse reasons, the decree is reversed. 



NITKE V. WAEREN LICATIIER GOOBS CO. 
(Circuit Court of Api>eals, Second Circuit. February 18, 1920.) 

No. 1.31. 

1. Sales <g=388 — Wiietiieb conthact related to si'ecific lot of goods was 

A question for tife court. 

Whether a contract vvlieroby défendant sold plalntifC 500 sides of leather 
buftings and gave liini an option "on balance of about 2,000 sides" related 
to a spécifie lot of goods or called for the quantlty specifled was a ques- 
tion for the court. 

2. Sales i®=388 — Whether référence to quantité was conteactual ob an 

estimate was a question for the court. 

Whether the référence to quantity in a contract whereby défendant sold 
plaintiff 500 sides of leather buffings and gave hini an option "on balance 
of about 2,000 sides" amouiited to an undertaking that the quantity 
should be so much or constituted words of expeetatlon and estimate only 
was a question for the court. 

3. CONTRACTS <S=:5l6i) — COUBT SHOULD LOOK TO SUISJECT-MATTEB AND SUBROUND- 

INO CIRCUMSTANCES. 

In eoustrulng a written contract, the court should look, not only at 
the language employed, but to the sul).1ect-matter and surrounding clrcuiu- 

®33For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
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stances, and avail itself of the same Ught that the parties possessed when 
the contract was made. 

4. Sales <S=»71(5) — Contbact constbued as one fob paeticulak lot of ooods 

and not fob paeticulae quantity. 

Where plaintiff was sbown the quantity of leather buffings which défend- 
ant deslred to sell, and made défendant an ofEer for 500 on condition tliat 
he be given an option for ttie balance, and was thereupon given an option 
"on balance of about 2,000 sldes," tbe contract called for the balance of 
the lot which plaintiff saw and bai-gained for, and not the specified 
quantity. 

5, Sales '©=3164 — Whebe sale was of particular lot of goods sellée not li- 

able, though quantity was short of amount estimated. 

Whore the subject-matter of a contract whereby défendant sold plain- 
tiff 500 sides of leather bufiings and gave hlm an option on "balance of 
about 2,000 sides" was a particular lot of goods which plaintiff had seen 
and bargained for, défendant was not llable for breach of contract, 
though there were only about 1,000 sides. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action hy Abraham Nitke, doing business as the Nitke 'Leather Goods 
Company, against the Warren Leather Goods Company. Judgment for 
défendant, and plaintiff brings error. Affirmed. 

Défendant hère and below (Warren Company) had a quantity of "leather 
buffings," whereof the unit is called a "side." The goods hiid been obtained 
by Warren Company for use in making their own product — valises and the 
like. They were found unsuitable, and it was deslred to sell them. Plaintiff 
below, Nitke, went to defendant's factory, looked at the buffings, which were 
ail in one room, and was told (as he sald) that there were about 3,000 sides 
In ail. The men with whom he talked testified that they told him about 2,000 
Bides. 

After this conversation, Nitke according to his own testimony sald: "I wlll 
tell you, at 18 cents [a foot] I will take the entlre lot ; but at 18% cents, i 
want you to give me 500, and give me an option for the balance for two weeks 
after the receipt of the 500." This was accepted, and the bargaln reduced to 
writing; Warren Company agreeing to send 500 sides to Nitke at I814 cents 
a foot, and "will give two weeks' option on balance of about 2,000 sides." The 
Rhipment was made, Nitke exercised his option within an agreed extension 
thereof, and by uncontradicted testimony he recelved ail the buffings in the 
lot he had seen, and ail défendant had; but it turned ont that the lot con- 
tained no more than about 1,000 sldes. 

Thereupon this action was brought, whcrein Nitke pleaded a contract to 
sell and deliver to him 2,000 sides, and demanded damages for a breach, viz. 
the neglect to deliver more than about 1,000. The above materlal facts ap- 
pearing, the trial court directed verdict for défendant, and this writ was taken. 

Henry L. Sperling, of New York City (Abraham Brekstone, of New 
York City, of counsel), for plaintiff in error. 

Platt & Field and George W. Field, ail of New York City, for de- 
fefidant in error. 

Before WARD, ROGERS, and HOUGH, Circuit Judges. 

HOUGH, Circuit Judge (after stating the facts as above). [1] The 
main question in this case was for the court, viz. whether the parties 
agreed as alleged in the complaint, or whether the contract related to 
a spécifie lot of goods. Brawley v. United States, 96 U. S. 168, 24 L. 
Ed. 622. 

[2] A subsidiary question, also for the court, was whether the 2,000 

^x=>For other cases see eame topic & KEY-NtJMBER in ail Key-Numbered Dlgests & Indexe* 
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or 3,000 sides, mentioned or written by the parties, were words of 
"expectation and estimate only," or amounted to an "undertaking that 
the quantity should be so much." McConnel v. Murphy, L,. R. 5 P. 
C. 218. 

[3, 4] In construing the written document, "it îs a fundamental 
rule" that one should "look, not only to the language employed, but 
to the subject-matter and the surrounding circumstances," and avail 
oneself "of the same light which the parties possessed when the con- 
tract was made." Merriam v. United States, 107 U. S. 441, 2 Sup., 
Ct. 540, 27 L. Ed. 531. More specifically this case demanded that 
"the obviously dominant measure" of what ihe vendee was to get 
should be discovered. Smoot v. United States, 237 U. S. 42, 35 Sup. 
Ct. 540, 59 ly. Ed. 829. The written contract itself does not reveal 
this. It speaks of a "balance," and one asks — balance of what? As 
soon as the surrounding circumstances are revealed by the vendee's 
own évidence, it is plain that what was meant was the balance of 
the lot Nitke saw and bargained for. 

[5] The only peg then left on which to hang plaintifï's case is the 
phrase "about 2,000 sides." Undoubtedly the variance between 2,000 
sides and what the vendee got is very gross ; and the rule of construc- 
tion is that, when a quantity named is qualified by such words as 
"about," or "more or less," their scope is restricted to such "accidentai 
or immaterial variations in quantity as would naturally occur in con- 
nection with" that particular transaction. Hadley, etc., Co. v. High- 
land, etc., Co., 143 Fed. 242, 74 C. C. A. 462. But when it is fairly 
inf érable that what was intended to be and was the subject-matter of 
contract was a particular lot of goods, then the quantity specified 
"amounts to no more than a rough estimate of the probable quantity, 
which, in the absence of fraud, is not regarded as binding on either 
party." United States v. Fine River, etc., Co., 89 Fed. 911, 32 C. C. 
A. 411, affirmed 186 U. S. 279, 22 Sup. Ct. 920, 46 'E. Ed. 1164. 

In this case there is neither allégation nor évidence of fraud ; there 
was no more than a very bad guess by an employé of défendant. A 
verdict for plaintiff could hâve rested on nothing but an assumption 
that the parties bargained for something other than the lot of buffings 
Nitke saw, or that Warren Company defrauded their customer. The 
first possible foundation is swept away by the law, and the second by 
lack of both évidence and appropriate pleading. 

Judgment affirmed, with costs. 
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J. S. FARMING CO. v. BRANNON. 

In re JOHN SWIGART CO. 

(Circuit Court of Appeals, Sixth Circuit. Marcli 5, 1920.) 

No. 3356. 

BANKEUPTCY <S=>308 SuKETY CAN PEOVB CLAIM ONLY BY subrogation TO EIGHl 

OF CREDITOK. 

Tliat surety on note of banlîrupt also secured same by mortgage on 
his property does not give liim greater rights in estate of bankrupt, and 
he oan only participate therein by subrogation to rights of créditer, in 
case latter fails to prove claim, to extent that he bas discharged debt, 
under Bankruptcy Act, § 571 (Conip. St. § 9641) . 

Appeal from the District Court of the United States for the North- 
ern 'District of Ohio ; John M. KiUits, Judge. 

In the matter of the John Swigart Company, bankrupt. The J. S. 
Farming Company appeals from order cf the District Court. Affirmed. 

Marshall & Fraser, of Toledo, Ohio, for appellant, 
Harry C. Cotter, of Toledo, Ohio, for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

KNAPPEN, Circuit Judge. This case grows ont of the situation 

dealt with in Marine National Bank v. Swigart, 262 Fed. 854, C. 

C. A. , No. 3343, decided by this court February 3, 1920. The in- 
stant case is this : 

Mr. and Mrs. Swigart became joint makers with the John Swigart 
Company (which we shall call the Jewelry Company), for its accom- 
modation, on notes amounting to $40,000, which Mr. and Mrs. Swi- 
gart further secured by their mortgage upon certain farming lands 
in Michigan. Thèse lands were conveyed to the Farming Company 
subject to this $40,000 mortgage. The bank proved and was allowed 
its claim against the estate of the Jewelry Company in bankruptcy, in 
the amount of $40,000, and had received dividends thereon amounting 
to 50 per cent. The Farming Company, which succeeded to the rights 
of Mr. and Mrs. Swigart, thereupon filed its claim against the Jewelry 
Company's estate in bankruptcy for the amount of the mortgage. 
Neither Mr. nor Mrs. Swigart nor the Farming Company hâve paid 
any part of the indebtedness evidenced by the notes and secured by 
the mortgage, exccpt some items of interest. The Farming Com- 
pany's claim was disallowed by the référée, and his action affirmed 
by the District Judge. We think this action clearly right. 

The only section of the Bankruptcy Act providing for payment to a 
bankrupt's sureties out of the assets of the latter's estate is section 
57i (Comp. St. § 9641), which, in case the creditor whose claim is so 
secured fails to prove the same, provides that the surety may do so 
in the creditor's name, and after he discharges the obligation in whole 
or in part be subrogated to that extent to the rights of his creditor. 
Plainly the Farming Company bas not brought itself within this section ; 

®=3For other cases see same topic & KBY-NtJMBER in ail Key-Numbered Digests & Indexes 
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not only has Ihe créditer itself proved its claim, but the sureties hâve 
paid nothing substantial upon it. Both the creditor's faihire to prove, 
and the surety's payment, are necessary to the statutory subrogation. 

The Farming Company contends, however, ihat Mr. and Mrs. Swi- 
gart were more than mère sureties, in that they gave security, not only 
hy way of personal habihty, but by hen upon their real estate ; that, had 
they made a bailment by way of loan of a mortgage security for the 
benefit of the Jewelry Company, an agreement on the part of the lat- 
ter to return the mortgage would be imphed ; and that, by analogy, 
a similar imphcation is raised by the facts existing hère. 

Assuming, for the purposes only of this opinion, that the law would 
imply, in the case of such bailment to the Jewelry Coinpany, an agree- 
ment on its part to return the mortgage and thus save the sureties 
harmless from not only personal but property liahility, we think the 
facts of this case and the relations of Mr. and Mrs. Swigart to the 
Jewelry Company repel the theory of such bailment and of a tor- 
tious conversion of the subject thereof. We also think the policy of 
the Bankruptcy Act distinctly opposed to the récognition of a claim 
against an estate in bankruptcy based on an implication of this char- 
acter, and that section 57i furnishes the full measure of the sureties' 
right to relief. To hold otherwise would be to permit a greater re- 
covery out of the assets in bankruptcy in the case of a claim so se- 
cured than in the case of an unsecured claim ; for, as applied to this 
case, the bank would bave the right to recover ratably with other cred- 
itors to the extent of its claim, and the sureties an additional right to 
ratable recovery on the basis of the amount which the bank failed to 
collect. There would thus, to this extent, be a failure of ratable dis- 
tribution. In other words, while it is true that the right of équitable 
subrogation may exist independently of contract, yet the policy of 
the Bankruptcy Act limits the right of subrogation to the statutory 
conditions and to the statutory extent. For the purposes of the act, 
the giving of the mortgage, by way of additional security to the Per- 
sonal liability, furnished in our opinion no added remedy. 

Nor does this conclusion resuit in the failure of equity. It appears 
by the history of the earlier case that Mr. Swigart was the président 
of and the principal stockholder in the Jewelry Company. Mr. ancl 
Mrs. Swigart, through Mr. Swigart's relations with that Company, were 
presumably interested in obtaining the crédit given by the bank to 
the Jewelry Company, and presumably gave the mortgage, as they 
signed the notes, as additional inducement to the extending of the 
desired crédit. 

The action of the District Court is afBrmcd, 
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SHAPLEY V. COHOON. 

(Circuit Court of Appeals, First Circuit. March 18, 1920.) 

No. 1437. 

Courts <S=>405(5) — Question of jukisdiction alot^e not bevibwable bt Cir- 
cuit Court of Appeals. 

A decree of a District Court dismlssing proceodlngs solely on tie 
ground of lack of .iurisdictlon is not re\'ie\vable by the Circuit Court of 
Appeals, but only by tbe Suprême Court. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Morton, Jr., Judge. 

Habeas corpus by Sarah Chandler Shapley, by her next frieud, 
James A. Keown, against EHsha H. Cohoon. From a decree of dis- 
missal, petitioner appeals. Appeal dismissed. 

For opinion below, see 258 Fed. 757. 

Before BINGHAM and ANDERSON, Circuit Judges, and AIv- 
DRICH, District Judge. 

ALDRICH, District Judge. This is a habeas corpus proceeding, 
and it is seen, at the outset, that our own jurisdiction is in question 
because the petitioner claims that she has been deprived of her rights 
under a system of state laws and under state proceedings which of- 
fend the fédéral Constitution. 

The case is hère on appeal from a decree of the District Court of 
the United States dismissing the pétition. 

L,ooking at the opinion of Judge Morton, it is seen that the dis- 
missal was upon the ground that the grievance should hâve been 
presented to the highest state court, before invoking the jurisdiction 
of the fédéral courts. Thus the dismissal was solely upon the ground 
of want of jurisdiction. Presumably Judge Morton meant "the 
highest court of a state in which a décision in the suit could be had" 
(Judicial Code, § 237, 36 Stat. 1156, § 237 [Comp. St. § 1214]), yet 
we need not say that, because, as we hâve already said, this is a 
case in which, upon the face of the record, we are at once concerned 
with the question of our own jurisdiction rather than that of the 
District Court. 

Plainly this court is without jurisdiction to entertain appeals from 
decrees of District Courts dismissing proceedings solely upon the 
ground of lack of jurisdiction. 36 Stat. 1157, § 238 (section 1215). 

Since the décision of this court in Welding Co. v. Manufacturing 
Co., 249 Fed. 968, 162 C. C. A. 166, there is small occasion for say- 
mg anythmg further upon the subject. Yet it is useful to note that 
the same conclusion was subsequently reached by the Circuit Court 
of Appeals for the Seventh Circuit (Blumenstock Bros. Advertising 

Agency v. Curtis Pub. Co., 258 Fed. 927, C. C. A. ) and 

by the Circuit Court of Appeals for the Seventh Circuit, acting 
upon its own motion (Chamberlin v. Q. & C. Co., 260 Fed. 933, 

Ê=>Foi other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats & Indexe» 



894 2C3 FEDERAL REPOHTEK 

C. C. A. ), and that the proposition that jurisdiction to re- 

view in such cases is not with Circuit Courts of Appeals, but exclusive- 
ly with the Suprême Court of the United States, has recently been 
clearly, imperatively, and finally established by that court (Raton 
Waterworks Co. v. City of Raton, 249 U. S. 552, 39 Sup. Ct. 384, 
63 L. Ed. 768). 

Being without jurisdiction, we are without right to entertain the 
motion of the appellee to amend, made for the first time in this court, 
or to consider the question therehy sought to be raised, namely, whether 
habeas corpus is operative where there is voluntary escape, from 
positive restraint, subséquent to pétition. 

In view of the urgent insistence of the petitioner before us, it is 
perhaps permissible to say that the axiomatic rule that courts should 
at once dismiss proceedings from their control whenever and however 
want of jurisdiction is seen, whether upon motion, or upon their own 
discovery, and at whatever stage of the proceedings the discovery 
may be made, is quite as imperative as the other well-understood 
rule that requires courts to be jealous and alert in holding and pro- 
tecting their proper jurisdiction. 

Holding a case after discovery of want of jurisdiction would be 
delaying and obstructing justice, not administering it. Any attempt to 
deal with this case hère would involve a violation of a plain funda- 
mental rule — a flagrant usurpation which would delay ultimate dé- 
cision in respect to the petitioner's rights — a usurpation which would 
entail grievous wrongs and conséquences upon both parties, and more 
particularly upon the petitioner, if she has a case of merit, 

Appeal dismissed. 



EOOKS V. UNITED STATES. 

(Circuit Court of Appeals, Sixtli Circuit. March 2, 1920.) 

No. 3342. 

1. Intebnal revenue <®=»47 — Evidence stjstaining conviction as illicit 

liqtjob dealer. 

Evidence ttiat défendant, a dairyman, had tliree cases of whisky in liia 
possession, and sold two bottles to two strangers, wlio gave no reason or 
excuse for tlie purcliase, held sufSclent to sustain a conviction for carrying 
on tlie business of retail liquor dealer without payment of the spécial 
tax. 

2. Cbiminal law <g=> 1036(1), 1044 — Objection and motion to stbike neces- 

SABY to BEVIBW of BULING on EVIDENCE. 

Admission of incompétent évidence cannot be reviewed, in the ab- 
sence of objection or motion to strike out. 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

Criminal prosecution by the United States against Daniel Rooks. 
Judgment of conviction, and défendant brings error. Affirmed. 

A. B. Galloway, of Memphis, Tenn., for plaintiflf in error. 

Th'os. J. Walsh, Asst. U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

^=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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PER CURIAM. Rooks was convicted for conducting the business 
of a retail liquor dealer without paying the tax. R. S. § 3242, U. S. 
Comp. St. § 5965. His chief complaint is that there was no évidence 
to support the verdict. 

[1] The proofs tended to show that he was conducting a milk and 
dairy business upon his farm a few miles from Memphis, that he 
had on hand between two and three cases of whisky in half pint flasks, 
and that he sold two flasks to two persons who wished to buy. There 
was no reason suggested for making thèse sales, unless he was car- 
rying the liquor for the purpose of selling to any one who should ap- 
ply. Thèse appHcants were strangers to him, and offered no justifi- 
cation or excuse for their purchases. Defendant's explanation of the 
stock on hand was that it was no more than he needed for his own 
use and for his dairy helpers, and he met the testimony as to the 
two sales by an absolute déniai. We think the proof for the gov- 
ernment was sufficient to support the verdict which the jury found, 
under the rules declared in several of our récent décisions. Bailey 

V. U. S., 259 Fed. 88, C. C. A. ; Sodini v. U. S. (Dec. 12, 

1919), 261 Fed. 913, C. C. A. . 

[2] Error is also assigned because the court permitted the com- 
plaining witness to testify that the réputation of Rooks' place was 
that he was selling liquor ail the time. If proper objection and excep- 
tion on this subject had been preserved, the assignment would pré- 
sent serions difficulty (Biandi v. U. S., 259 Fed. 93, C. C. A. ) ; 

but defendant's counsel did not object to the question as to what the 
réputation of the place was nor move to strike out the answer. His 
only objection was to the preliminary question whether the witness 
knew the réputation of the place; this objection was gênerai, without 
stating any ground therefor, and to its overniling no exception was 
taken. On such a record, there is no basis for review. 

The judgment is affirmed. 



FIDELITY & CASUAI^TY CO. OF NEW YORK v. SCHAMBS.» 

(Circuit Court of Appeals, Slxth Circuit March 11, 1920.) 

No. 3328. 

PiJiADiNO ®=>345(1) — Insured entitled to judgment on pleadinqs. 

Under the contract of Insurance in suit, as construed by the appellate 
court on a former review, plalntlfE held entitled to judgment on the plead- 
Ings. 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Action by Wallace L. Schambs, trustée in bankruptcy of Hudson D. 
Fowler, against the Fidelity & Casualty Company of New York. Judg- 
ment for plaintiflf, and défendant brings error. Affirmed. 

See, also, 259 Fed. 55, C. C. A. . 

£=»For otber caees see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe» 
•Certlorari denied 252 U. S. — , 40 Sup. Ct. 586, 64 L. Ed. — . 
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Howell, Roberts & Duncan, of Cleveland, Ohio, for plaintiff in er- 
ror. 

Payer, Winch, Minshall & Karch, of Cleveland, Ohio, for défendant 
in error. 

Before KNAPPEN, DENISON, and DONAPIUE, Circuit Judges. 

PER CURIAM. The question hère presented is fully covered by 
the opinion of this court in case No. 3236. In the first trial of this 
cause in the District Court there was a judgment for the défendant, 
the Fidelity & Casualty Company of New York, which was reversed by 
this court. The reasons for reversai are fully stated in the opinion. 

259 Fed. 55, - — C. C. A. . This court in that case construed the 

contract in suit, and among other things held that the parties — 

"iuteii(l(>(l that kind of a loss which, in ordinary nouienclature and tliouglit, 
conies into existence wlaen tlie liability of the assured becomes irretrievably 
fixea." 

The pétition avers in substance that the liability of the assured has 
been irretrievably fixed by the judgment of a court of compétent juris- 
diction. The answer admits the truth of this averment. Therefore the 
District Court properly sustained the motion for a judgment on the 
pleading. 

Judgment af&rmed. 



MA1>LEABLE IliON RANGE CO. v. LEE. 
(Cirriiit Court of Apijeals, Seventh Circuit. January 6, 1920.) 

No. 2687. 

1. Patents <Sx=>319(1) — Iîeasonaiîle koyalty may bb basis of damages for 

ikfkingembnt. 

Tliat there is no established royalty for the rij^ht to manufacture and 
sell a patented device does not preclude a court from iixing a rcasouable 
royalty as tlic basis of damages for infrinsemeut, especially where, owing 
to tlie mingling of tlie différent parts of defendant's Imsiness it is imijos- 
sible to approximate its profits from the infringement. 

2. Patents <©=»319(1) — The "standaed of comparison rcle" held pbopeely 

rejected as basis of hecoveuy for in fringement. 

Tlie "standard of comparison rule" held properly rejected as a basis of 
recovery froni an infringer. 

3. Patents <®=3319(3) ^Punitive damages allovved against infringer. 

The award of punitive damages against an infringer held, under the 
évidence, within the discrétion of the trial court. 

4. Patents <S=319(4) — Interest ai.lo\ved on damages for infrinqement. 

Complainant in a suit for infringenient held, upon the facts in this case, 
entltled to interest on the amount of damages recovered from the end of 
the infringlug period. 

o. Appeal and error ©=»760 — Presenïing to court offer of compromise 

IMPROPEB. 

Inclusion in brief of counsel of a letter from opposing counsel, written 
after decree and offering a compromise, held improper. 
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f263 P.) 

Appeal f rom the District Court of the United States for the Eastem 
District of Wisconsin. 

Suit in equity by Fred E. Lee, administrator of the estate of Arthur 
K. Beckwitli, deceased, against the Malléable Iron Range Company. 
Decree for complainant, and défendant appeals. Modified and af- 
firmed. 

For opinion below, see 247 Fed. 795. 

Certiorari denied 251 U. S. 562, 40 Sup. Ct. 342, 64 L. Ed. . 

Thomas A. Banning and John S. Miller, both of Chicago, 111., for 
appellant. 

Fred L. Chappell and Harry C. Howard, both of Kalamazoo, Mich., 
for appellee. 

Before BAKER, EVANS, and PAGE, Circuit Judges. 

EVAN A. EVANS, Circuit Judge. By the terms of the decree ap- 
pealed from appellant, on an accounting for infringing patent No. 
787,425, to Arthur K. Beckwith, upheld by the District Court (174 
Fed. 1001), arid by this court (189 Fed. 74, 110 C. C. A. 638), was 
ordered to pay $78,816.67 damages, $12,282.26 interest, $15,763.33 
punitive damages, or a total of $106,862.26, besides the costs of the 
suit. An asserted lack of évidence to support the findings is the chief 
complaint of appellant. 

The patent in suit covers a right-hand contact réservoir for a kitchen 
range. While réservoirs attachable to kitchen ranges were old in 
1903, when the patented article first made its appearance, it is claimed 
that the then existing types were unsatisfactory, and the patented 
article filled a long-f elt need. The réservoir of the type under consid- 
ération went into extensive use, and its popularity, it is asserted, help- 
ed to sell the range to which it was attached. This is denied by appel- 
lant. But the master's finding thereon, herewith set f orth, is, we think, 
supported by the évidence. He found : 

"This Is the essentlal feature of the Beckwith patent, a more effldent heat- 
Ing of water, and I belleve a very essential élément In effectlng the sale of 
defendant's ranges and building up its prospérons business. * * * It is 
Impossible to conclude that the infringing combinatlon had no share in creat- 
Ing the profits of this business. On the eontrary, the évidence taken before 
the master confirms the conclusion reached by Judge Quatles, whereln, after 
tracing the growth of this business, he says: 'This enormous increase in the 
business Is attrlbuted largely to the popularity of the right-hand réservoir 
of the patent In suit, whlch practieally superseded the structure theretofore 
bullt by the complainant' " 

Appellant, through one of its customers, leamed of the improve- 
ment appearing on the Beckwith range, and thereafter copied it. 
In the face of notices to cease infringing and threats of suit, it con- 
tinued its manufacture and sale of infringing réservoirs. This con- 
tinued transgression on its part extended for a period of six years, 

^=>Por other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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from April, 1905, to April, 1911, when the injunctional order, affirmed 
by this court, made further trespass impossible. During this period 
appellant manufactured and sold 47,290 infringing réservoirs, most of 
them in connection with ranges. Its accounts showed receipts from 
this source alone of $299,704.08. During this same period, upon a 
capitalization of $100,000, its profits from the manufacture and sale 
of its ranges and réservoirs were $737,374.36. Its total sales from 
ranges, réservoirs, repairs, etc., aggregated $4,219,093.00. 

Appellant contends, however, that notwith standing thèse figures it 
suffered a loss of $1,399.05 upon its total réservoir business for this 
period. It submitted to the master an elaborate statement, prepared 
lay an expert accountant, to substantiate this statement. The statement 
is necessarily based in part upon estimâtes. The business was con- 
ducted as an entirety. There was a commingling and confusion of 
range and réservoir business. It was naturally and necessarily so con- 
ducted. The same salesmen sold both products. The same factory 
housed both businesses. The same employés worked upon both prod- 
ucts. The ranges were fitted with attachments to receive the réser- 
voirs. Seldom was there a sale of one without the other. To satis- 
factorily separate the réservoir from the balance of the business, or to 
apportion the profits with exact précision is therefore beset with diffi- 
culties. 

The master pointed out numerous errors in the statement as pre- 
sented, and then restated the account. Taking appellant's own state- 
ment as a basis for his déductions, he found a profit of $47,356.18 
upon the réservoir business. To this appellee now insists there should 
be added the sum of $17,000.00, due to a saving in material. 

But the master, in view of ail the circumstances, concluded to use, as 
the basis for computation, a reasonable royalty. This he fixed at 
$1.66% per réservoir, which conclusion met with the approval of the 
District Judge, who, however, contrary to the finding and recommen- 
dation cf. the master, added 20 per cent, as punitive damages. 

[1] Reasonable Royalty. — Was a reasonable royalty the proper 
basis for determining appellee's damages ? Was there évidence to sup- 
port a finding of $1.66% per réservoir as a reasonable royalty? Both 
questions appellant insists should be answered in the négative. 

It was for the court to détermine which method of computation 
would most reliably measure the plaintiff's recovery, recognizing that 
reasonable approximation, rather than mathematical exactness, was ail 
that could be expected. It was not required to reject the reasonable 
royalty basis merely because the patentée had granted no li censés 
theref or and fixed no royalty. The Dowagiac Mfg. Co. v. Minn. Mo- 
line Plow Co., 235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. 398. In this 
case the court says: 

"But, as t!ie patent had been kept a close monopoly, tliere was no established 
royalty. In that situation It was periiiissible to show ;he value hy provlng 
wliat would hâve been a reasonable royalty, considering the nature of the 
Invention, its utllity and advantages, and the extent of the use involved. Not 
Improbably such proof was more difficult to produce, but it was quite as 
admissible as that of an established royalty. In Siiffolk Co. v. Haydcn, 3 
Wall. 315, 320 [18 L. Ed. 76], where a like situation was presented, this court 
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said that 'in order to get at a fnir measure of damages, or even an approxi- 
mation of it, gênerai ovidonce niust necessarilv be resorted to.' See, also, 
Paclfet Co. V. Siolvle.s, 19 Wall. Gll, G17 [22 L. Ed. 203]; Root v. Railway Co., 
105 IJ. S. 189, 19.^ [20 L. Ed. 97-";]. And in many cases in the otlier Fédéral 
court the damages haA'e beon a.ssesstKl iipon proof of a reasonable royalty. Tlie 
practice is illustratod by the following extract from the opinion in Hunt v. 
Cassiday, 12 C. C. A. .310, ,318, 64 Fed. Rep. 585, 587: 'The plaintiffi was clear- 
ly entitl(!d to damages for the infringemeiit. If there had beoîn an established 
royalty the jury could bave taken that snm as the measure of damages. lu 
the absence of such royalty, and in the absence of proof of lost sales or in- 
.1ury by compétition, the oiily measiire of damages wss such sum as, under ail 
the circumstances, would Jiave been a reasonable royalty for the défendant 
to bave paid. ïhis amoimt it was the province of the ,iuiy to détermine. In 
so doing they did not make a contract l'or the i)arties, but found a measure of 
damages.' True, sorae courts hâve regardecî Coupe v. Royer, 155 U. S. 505 
[15 Slip. et. 199, 39 Ia Ed. 20.3], as impliedly holding that this practice was 
not permisslble, but the décision does not admit of such an interprétation" 

The court was favored with ail of the évidence that could throw 
light upon this issue. It had before it ail of the account bocks of ap- 
pellant, ail of the testimony obtainable as to the character of the in- 
vention, its utility, its practicability, its popularity, its advantages over 
other types of réservoirs, the extent of its use, its value as a factor 
in selling ranges, as well as ail other determining éléments that might 
well influence one in arriving at a correct conclusion. In addition 
thereto witnesses gave their expert opinion as to the sum that would 
fairly represent a reasonable royalty. Two such experts fîxed this 
amount at from $1.50 to $2.00 per réservoir. 

On the other hand, to take appellant's profits as disclosed by the 
restated account as the basis of recovery was far from satisfactory. 
The difficulty in determining what sum should represent the contribu- 
tion made by the réservoir to the range business, as well as the cort- 
fusion resulting from a commingling of the affairs of the two business- 
es, made any estimate of appellant's profit uncertain and unsatisfactory. 
We are, moreover, not convinced from our examination of ail of the 
accounts that appellant suiïered by the adoption of the reasonable 
royalty as a basis of computation. In other words, we are not persuad- 
ed that appellant's profits fairly and directly attributable to the réser- 
voir business would not hâve exceeded the amount of the judgment 
exclusive of the punitive damages. 

It appears that the average profit on ail of the business conducted 
during the entire infringement period was 21.11 per cent. If that 
branch of the business protected, against compétition, save from appel- 
lee, showed no greater percentage of profit than the unprotected busi- 
ness, appellant would hâve been chargeable with $63,000.00 of profits. 
But it is obvious that any branch of business protected by a monopoly 
should show a greater margin of profit than the unprotected départ- 
ment of business and should be chargeable with a higher percentage 
of the profits; 21.11 per cent, would therefore not fairly represent 
the profit on the réservoir business. In addition thereto it appears, 
and the master so found, that the sales of appellant's ranges were 
due in part to the présence of the attached patented réservoir. There 
is some évidence in the record tending to fix this sum at $19,000. 

It is unnecessary for us to détermine on this appeal just what thèse 
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two last-named items aggregated. Certainly the figures are sufficient 
to justify us in questioning whether appellant has been aggrieved by 
the adoption of the basis chosen for the détermination of the amount 
fixed in the decree. 

[2] Complaint is also made because the court and the master both 
failed to apply the rule commonly known as "The Standard of Com- 
parison Rule." While this rule may be apphed with propriety in cer- 
tain cases, it by no means follows that it should be adopted in ail cases 
or in the instant case. Its application was urged upon the District 
Court, and good reasons were given for its rejection. We quote there- 
from and adopt the views so expressed : 

"Whatever may be the applieability of this standard of comparison rule to 
other situations, there ought to be at least hésitation in adopting it where 
profits hâve been figured and apportioned without its aid. The obvious danger 
of attempting to measure reeovery, not by what the infrin^cer as a manufac- 
turer or seller in faet made as a maniifaeturer's and seller's proiit on the 
particular combinatlon, but by the gain, if any, as compared with what he 
would hâve made had lie manufactured sornethins whieh lie might, Irat did 
not raake — the obvioua danger involved is this: It introduees a conjectural 
basis of évidence; It comjiels assnmptions wliich are répugnant to tlie very 
purpose of giving relief to the patentée for tlie appropriation wliicli the in- 
frhiger for some reason chose, it coropels comparison of what he actuully did, 
as against a standai'd vi-hicli lie chose not to follow ; it gives prominence to 
what, but for the invention, he might liave done, thereby to get the measure 
or value of what, apparently, because of the invention, lie did do. In other 
words, the realni of spéculation is explored, collaterally inquired into, witli 
the inévitable resuit of always finding sonie standard which will lead to nom- 
inal reeoveries ; a practical resuit of treating the infringement of appropria- 
tion as a mère fortuity, a mère accident of making a sélection of one ont of 
several equally désirable courses to pursue. In further considération of tliis. 
let it be assumed that the very réservoirs suggested by the défendant as 
standards of comparison could bave been made at precisely the same or at 
varions costs ; the inflrmity of the rule — the injustice, I believe, of its at- 
tempted application — rests in the added hypothesis or assumption that, had 
any other been chosen, it woiild hnve achieved corresiionding results in re- 
spect of the number of infringing réservoirs which the défendant in fact made 
and sold. In this way, although the whole manufacture and resulting trade 
may hâve been bottonied upon the actiial and conunercial merit of the appro- 
priated invention, an infringer may still. retain his gains and go acquit, ex- 
cept for nominal reeovery, l>ecause lie can show that he gained or saved or 
profited no more than his conqietitors in their inanufactiu-e and sales of 'what 
he would bave been free to make and sell, but did not.' The proof may be 
overvvhelming that the particular infringer, in the course of his manufacture 
and sale, not oiily met compétition, but distanced it by creating a greater 
commercial favor for the infringing article ; yef,, so long as he can show that 
he made no more moncy than he would bave mado, had he followed the course 
of his competitors, he may retain his gains because this enables hiui to say 
that he made nothing o\it of the invention. It results in déniai of gains by 
an infringer who is fortunate enough to bave actual or possible competitors 
in the same gênerai liue, through wlioin and whose exinn-ience he can place 
before the court an hypothesis which, after ail, euables hini to travel in a 
circle on this matter of gains and profits. * * * 

"The fallacy of attempting to apply the rule as urged by the défendant grows 
out of the assumption that, as between an unpateiited and a patented struc- 
ture, whether the latter be totally new or merely an improved structure, there 
is in the création of profits uijon manufacture and sale of the sti-ucturcs, re- 
spectively, a relati<m, such that points of agreement or points of différence, 
may be resorted to and, as siich, e.xhii)it in dollars and cents, attributability 
of the whole or parts of tlie profits to resemblaiices or différences. In my 
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jiidginent common expérience forbids siicli an assumption. Let it be granted 
that in a certain sensé, if It be shown thnt a profit of $2 per réservoir would 
hâve been possible on the South Rend rantre, and tliat, because a like profit 
was inade by the défendant ujion an infrliiKing réservoir, the conclusion cou- 
tended for was warranted ; wliat will be the conclusion wlieu once it appears 
that the défendant, not only chose iiot to niake the South Bend réservoir, but 
Diade the Beckwith at a less profit, though, liecause of its aceeptabillty, the 
volume of its business was fast tending to supersede every other 'open' style 
of range? Does not tliis show the nonrelevancy of the fact offered in évidence 
which can with equal force be pressed to establish the rule that no profits 
can ever be attributed to a patent?" 

Upon the question of the sufficiency of the évidence to support the 
fînding of $1.66% per réservoir further observations are hardly neces- 
sary. While counsel for appellant attacks the qtiahfications of the 
experts who testified on this phase of the case, we think the objections 
were not well taken. It was for the trial court to détermine the 
qualifications of thèse witnesses (Wigmore on Evidence, vol. 1, § 561), 
as well as the weight to be given to their testimony. Without such 
évidence we think the court was justified in fixing a reasonable royalty. 
When ail of the facts are fully presented, why should not the court 
make the ultimate conclusion? It is doubtful if any witness was in as 
good a position to make this déduction as the master, who heard and 
saw ail of the witnesses, who was fully inf ormed as to ail the -facts, 
and who was enlightened by the argument of counsel. 

[3] Punitive Damages.- — The court, overruling the master, acting 
upon the authority given it by section 4921, R. S'. (Comp. St. § 9467), 
awarded appellee punitive damages to the extent of 20 per cent, of 
$78,816.67. This is assigned as error. In disposing of this phase of 
the case the court said: 

"It will be granted, I assume, that when once facts are brought to the at- 
tention of the court which bear pertinently upon tlie infringer's inalicious or 
wanton eonduct, not merely in litigation, but in respect of matters pertainlng 
to infiingenient — eonduct which inay precedt! or wliicb may concur with liti- 
gation — there is created a basls upon w!n<:h the court. In its discrétion, may 
ex(!rcise the conceded power. Thereforo, in eonsidering the flve matters 
which are l)rought before the court by the niaster's reiKMt, I hâve no dlfîiculty 
in coneluding ihat a niere failure to cease infringement, likewlse the exhibi- 
tion of a pugnacious disposition in litigation, when .standing alone, cannot or- 
dinarily furnish a sufficient l)asis. But the facts found by the master — not to 
be assalled for the want of évidence to support tlioin— which convlet the de- 
fendant of a deliberate pui-pose to appropriate the Invention, to appropriate 
that which |it was one of the flrst to rccogriize] 'had solved the problem of 
the right-hand réservoir.' Its course and eonduct from the outset, in attempr- 
ing to fortify Itself in its appropriation ; the act of seeking and persisting in its 
efforts to get a patent through its cbief otficer which eml>odied the essentials 
of Beckwith's construction coupled with some colorable changes; thèse facts 
furnish, in my judgment, ground for an appeal to the exercrlse of the power 
to increase damages, which cannot be ignored. Tlielr reco,gnition is <'alled 
for, notwithstanding the presuniptive good faith in following the advice of 
counsel resjieeting cessation of infringement, or like advice respecting vigor- 
ous défense of litigation. They are facts which at once subordinate tlie lat- 
ter facts, and tho color of good faith whicli is derived from advice of coimsel 
cannot lessen or iniiiair the efficacy of the otlier facts to condemn the défend- 
ants eonduct as involving a deliberate and willful purpose." 

We agrée with the foregoing statement that the facts called for the 
exercise of judicial discrétion atid we cannot say there was an abuse of 
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discrétion. Upon this appeal vve are not to détermine this question 
as an original one, but simply to ascertain whether the District Judge 
abused the discrétion which he was required to exercise. Appreciating 
that appellant's entire conduct was under examination from which 
the District Court was to deteimine the character of the inf ringement 
as well as the motive back of it, we are unable to say that errer oc- 
curred in allowing this extra and commonly termed punitive damages. 

Appellant, apparently for the first time, finally questions appellee's 
right to recover the entire amount fixed in the decree, basing the con- 
tention upon the asserted fact that Arthur K. Beckwith, the patentée, 
executed a license to the estate of P. D. Beckwith, Incorporated, and 
that the licensee and not the patentée was the manufacturer. In 
other words, it was claimed that the licensee under the circumstances 
was entitled to a part of the recovery. If this contention was adopted, 
it would seem that the court should order such other party to be 
brought into the litigation, so that its rights might be determined. But 
this we think is unnecessary, in view of our conclusion respecting the 
évidence on this issue. We are unable to find any évidence that jus- 
tified the statement that a license had been granted to the estate of 
P. D. Beckwith, Incorporated, by Arthur K. Beckwith. Such an in- 
strument had been executed and delivered to one Lee, but "to be held 
in escrow until such time as the suit might be concluded." 

[4] Interest. — The court allowed interest from the date of the mas- 
ter's report. Subséquent to this décision, this court announced its 
opinion in Goodrich Co. v. Consolidated Rubber Co., 251 Fed. 624, 
163 C. C. A. 611, wherein the infringer was chargeable with interest 
from the end of the infringing period. We think the rule there an- 
nounced applies to the facts in the présent suit. By stipulation of the 
parties this question is presented with the assignments of error raised 
by appellant and is properly before us. Appellee is entitled to interest 
from AprillS, 1911. 

[5] In appellee's brief there is a référence to a letter from counsel 
for appellant, wherein an ofîer to pay a sum of money in settlement of 
the litigation was submitted. The amount so specified is larger than 
any amount appellant admits in this court is due appellee. Wheref ore 
appellee argues the decree should be affirmed, and appellant's theory 
of nominal damages rejected. This letter was written after the de- 
cree had been entered m the District Court and was a caref uUy worded 
offer of compromise. It could not possibly hâve any bearing upon 
any issue presented on this appeal. It is needless to announce that 
we hâve given it no considération in arriving at our conclusion. We 
are at a loss to understand why it should hâve been printed in the tran- 
script and argument based thereon was improper. 

The decree is modified, by adding to the amount fixed therein the 
interest upon $78,816.67 at 6 per cent, from April 18, 1911, to June 
10, 1915, and, as so modified, is affirmed. Each party is to pay its own 
costs. 
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SCHRAM GLASS MFG. CO. v. HOMBR BROOKE GIiASS CO. 

(Circuit Court of Appeals, Seventh Circuit. February 2, 1920.) 

No. 2752. 

Patents ©=>328 — For cutting molten glass infbinged. 

The Broolfe patent, No. 723,983, for apparatus for cuttlng molten glasa, 
Jield infrinjred by the use of the apparatus of the Steimer patent, No. 
549,404, wlth the addition of the Broolie automatic cutting meana. 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Illinois. 

Suit by the Homer Brooke Glass Company against the Schram 
Glass Manufacturing Company. From a supplemental decree for 
complainant, défendant appeals. Affirmed. 

Russell Wiles, of Chicago, 111., for appellant. 
Charles Neave, of Boston, Mass., for appellee. 

Before BAKER, ALSCHULER, and EVANS, Circuit Judges. 

PER CURIAM. In Schram Glass Mfg. Co. v. Homer Brooke 
Glass Co., 249 Fed. 228, 161 C. C. A. 264, we found that the Brooke 
patent. No. 723,983, was valid and was being infringed by the appara- 
tus then in use by the appellant. That report is referred to for an ex- 
position of the Brooke patent. 

This appeal is from the supplemental decree holding that appellant 
is guilty of infringing the Brooke patent by using the Steimer patent, 
No. 549,404, with other mechanical means, so as to constitute "an 
automatic device for cutting or separating an unsupported freely 
flowing stream of molten material into unformed molten masses." 
Steimer's device is explained in our former opinion. 

In holding that the Steimer measuring instrument did not comprise 
sufficient means to constitute the Brooke automatic device, and there- 
fore did not anticipate the Brooke invention, we had supposed that 
it would be sufficiently clear to appellant that it was not at liberty to 
add to Steimer the Brooke means of constructing and using an auto- 
matic device. 

Appellant's misapprehension results from assuming that "a cutting 
knife and means for moving the same and means for supporting the 
severed stream" constitute the automatic device that Brooke explained 
in his spécification and covered in each of his claims. We can con- 
ceive of no method, and on inquiry of appellant at the argument failcd 
to learn, how the three éléments, the cutting knife, and means for mov- 
ing the same, and means for supporting the severed stream, can ht 
made into an automatic device for molding glass. Brooke's claims do 
not say that his device consists of those three éléments and none other. 
Each 'claim calls for an automatic device "comprising" — that is, in- 
cluding — the three named éléments. 

When we learn from Brooke's spécification that his method of pro- 
ducing automatically molded articles of glass requires the présence 
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of a furnace and a regulated discharge therefrom, and the co-operation 
of the furnace and discharge with the cutting knife and means for 
moving the same and means for supporting the severed stream, and 
the time relation between the volume and rate of flow of the stream 
and the movements of the cutting knife, it seems clear to us that the 
three named éléments are to be read as a subcombination in a struc- 
tural whole and that the other necessary éléments of furnace and regu- 
lated discharge are présent in each claim by virtue of the opening 
phrase "an automatic device for cutting or separating the flowing 
stream of molten material into unformed molten masses." Such was 
necessarily the scope given the Brooke claims in Brooke v. Hartford- 

Fairmont Co., 262 Fed. 427, — C. C. A. (C. C. A. Second Circuit), 

in which the finding of noninfringement was based solely on the dif- 
férences in structure and mode of opération between the plaintiiï's and 
defendant's furnaces and discharges therefrom, 
The decree is affirmed. 



In re WEINTROB. 
(District Court, K. D. North Carolina. Mardi 29, 1920.) 

1. Bankkuptcy ©=5417(4) — Allégations oî' pétition to bevoke dischakge 

taken as true on motion to dismiss. 

The allégations in a iietition to revoke a discharge in bankruptcy that 
the petitloners had no notice nor knowledge of the discharge until short- 
ly tefore flling tho pétition must be taken as true on motion to dismiss. 

2. Bankkuptcy (g=3417(2) — Praud justipyino eevocation of discharge must 

BE FHAUD IN PROOUEING TllE DISCIIARGE. 

Under Bankruptcy Act, § 15 (Couip. St. § 9599), autliorizing the judge to 
revoke a discharge in bankruptcy if obtained through fraud of the bank- 
rupt, the fraud referred to is fraud in the proeureinent of the discharge, 
and not fraud whlch, on ob.1ection by the trustée or creditors, would hâve 
prevented the bankrupt from receiving a discharge. 

3. Bankruptcy <S=417(4) — Application to ebvoke dischabge must be madb 

within yeaiî, regakdless of laches. 

Under Bankruptcy Act, § 15 (Oonip. St. § 9599), authorlzing the revoca- 
tion of discharges on the ai)i)lication of parties who hâve not been guilty 
of imdue lâches, flled within oue year after the discharge is granted, the 
requirement that the appcllaut be not guilty of undue lâches is an addi- 
tional prerequisite to the revocation, and does not dispense with the re- 
quirement that the application be inade within one year, and the appli- 
cation must be made within such period. 

In Bankruptcy. Application to revoke the discharge of A. Weintrob, 
bankrupt. On motion to dismiss the pétition. Application dismissed. 
See, also, 240 Fed. 532. 

R. H. Sykes, of Durham, N. C, for creditors. 
I^ittle & Barnes, of Raleigh, N. C, and D. H. Gladstone, of Wash- 
ington, D. C, for bankrupt. 

CONNOR, District Judge. John B. ElHson & Son, of Philadelphia, 
Pa., on January 17, 1919, filed their pétition, praying that the court re- 
voke the discharge granted to the respondent, for that they and other 

iSrrsFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & ladexes 
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creditors, whose debts were regularly scheduled, proven, and allowed, 
received no notice of the pétition for discharge and of the time and 
place of hearing same. Notice was issued to the respondent to show- 
cause at Raleigh, N. C, on the 2d day of March, 1920, why the pétition 
should not be granted. Upon the return day counsel for respondent 
moved the court to dismiss the pétition upon tlie grounds set out in 
the motion. The facts appearing upon an inspection of the record are : 

On December 2, 1916, respondent ofïered a composition before ad- 
judication, pursuant to the provisions of section 12 of the Bankruptcy 
Act (Comp. St. § 9596), making an ofifer of 25 per cent. Notice to the 
creditors was issued, and, upon the day set for hearing, John B. ElHson 
& Sons, holding a claim of $1,018.24 against petitioner, filed objections 
to the confirmation of the composition, alleging that petitioner had been 
guilty of fraud, in that he had made fraudulent représentations in re- 
gard to his financial condition, for the purposc of obtaining crédit and 
for other reasons set forth. Upon the hearing the court refused to 
confirm the composition for the reasons assigned by the créditer, and 
on March 27, 1917, adjudged the petitioner a bankrupt. In re Wein- 
trob (D. C.) 240 Fed. 532. 

The case took the usual statutory course. On the 29th day of Octo- 
ber, 1917, the bankrupt filed his pétition for a discharge from his 
debts, upon which an order was made fixing the hearing at Durham, N. 
C, December 3, 1917, at 12 o'clock m., and directing notice of said 
hearing to be published in the Durham Sun, and "that the clerk send 
by mail, to ail known creditors, copies of said pétition and this order, 
addressed to them at their places of résidence as stated." 

On December 4, 1917, Charles Scarlett, the référée before wdiom 
the pétition for discharge was heard, certified to the court that — 

"pursuant to an oriler of court, notice of the hearing to l)o liad before me was 
pjiven by lion. Léo D. Ileartt, clei-lv ; tliat pur.siiant to siuh onlcr ;i hearinj; on 
the pétition for (lischarge was hiul before^ nie at my oflice in Dtirhain on the 
rjd day of December, 1917, at 12 m.; that Jio ereditor.s, or ntfonieys r<'])i'esent- 
Ing creditors, were présent at said liearing; tliat no si)eeial aii]K'arance was 
entered, and no speeifieatioiis of ol).iections filed, oiiposing the granting of a 
dlseharge to said bankrupt." 

He recommended that the discharge be granted, whereupon the 
judge directed that the certificate of discharge be issued December 5, 
1917. The blank certificate of publication and of mailing notices, 
printed on the back of the pétition for discharge and order thereon, 
are not filled in or signed by the clerk. 

The motion to revoke is based upon the averment, verified by Wil- 
liam R. Ellison, a member of the firm of John B. Ellison & Son, that- — 

"no notice of the application for discliarge or the hearing upon tlie sanie was 
ever received by thèse petitloners." 

Ten other creditors join in the motion, ail of whom file affidavits 
that they — 

"received no notice of tlie pétition for diseharge or the hearing thereon ; 
that if they had received sucli notice they and eaeh of tlicœ say tliat tliey 
would hâve filed ob.iecl:ions, follovvcd by spécifications, to granting tho dis- 
charge; that they learned only a slKjrt whlle before lodging the motion that 
respondent had received a discharge." 
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The respondent moved the court to dismiss the pétition for that : 

"(1) The pétition contains no allégation of fraud on the part of the bank- 
rupt. 

"(2) The petitioners hâve boen gullty of lâches, in that the discharge was 
issued on the 7th day of December, 1017, and pétition was not filed until Jan- 
uary 17, 1920." 

The question presented upon the pétition and motion to dismiss in- 
volves the construction of section 15 of the Banliruptcy Act (Comp. 
St. § 9599), which provides : 

"The .1ud?e may, npon the application of parties in interest who hâve not 
been guilty of undue lâches, filed at any time withln one year after a dis- 
charge shall hâve been granted, revoke it upon a trial if it shall be made to 
appear that it was obtained throngh fraud of the bankrupt, and that the 
knowledge of the fraud bas corne to the petitioners since the granting of the 
discharge, and that the actual facts did not warrant the granting of the 
discharge." 

[1] The suggestion that the petitioning creditors hâve been guilty 
of lâches may be put aside. The pétition avers, and upon this motion 
must be taken as true, that they had no notice or knowledge that the 
discharge had been granted until a short while bef ore filing the pétition. 

[2] The sole question is whether the facts appearing of record bar 
the application of petitioners. While counsel treated the averment of 
the pétition as an allégation that notice of the time and place for hear- 
ing the pétition for discharge were not mailed, as the act requires (sec- 
tion 58 [Comp. St. § 9642]), it will be observed the averment is that 
neither of the petitioners received such notice. The failure of the 
clerk to file the affidavit attached to the pétition tends to sustain the 
suggestion that the notices were not mailed. Conceding pro hac vice 
that such is the fact, there is no suggestion that the bankrupt either 
knew of, or was in any way responsible for, the failure of the clerk to 
mail the notices — if he did fail. The schedule discloses 31 creditors; 
10 of them join in this pétition. 

Counsel for petitioners f rankly concèdes that he does not charge that 
the bankrupt procured, or had knowledge of, the failure to mail the 
notices. It is manifest that the fraud referred to in the statute refers 
to fraud in the procurement of the discharge, and not to fraud which, 
upon objection by the trustée or the creditors, would hâve prevented 
him from receiving a discharge. I bave no doubt that, if the notice 
had been received, at least one creditor, John B. Ellison & Sons, would 
hâve objected, and from the examination of the bankrupt, upon the 
motion to confirm the composition, would hâve shown sufficient ground 
to sustain their objection. 240 Fed. 532. 

[3] Passing, however, the failure to allège or show fraud on the 
part of the bankrupt in procuring the discharge, the petitioners are con- 
f ronted with what appears to be an insuperable obstacle to their appli- 
cation, in that more than two years elapsed between the date of the 
discharge and filing this pétition, whereas the statute fixes one year as 
the time within which the application must be made. This is not a mère 
statute of limitation, but an essential prerequisite to the proceeding. 
The requirement that the applicant be not guilty of undue lâches is an 
additional prerequisite to the right to ask the court to revoke the dis- 
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charge, and does not dispense with the requirement that the applica- 
tion be made within one year after a discharge shall hâve been granted. 
Counsel call attention to cases in which the courts hâve reopened 
bankruptcy cases more than one year after the discharge to enable the 
trustée to secure and administer property, either concealed or of which 
he had no knowledge. In re Shaiïer (D. C.) 104 Fed. 982 ; In re Pier- 
son (D. C.) 174 Fed. 160; Traub v. Marshall Field Co, 182 Fed. 622, 
105 C. C. A. 488. In thèse cases the application was not made to re- 
voke a discharge, but to "reopen the estate" for the purpose of bring- 
ing assets into its administration. This power is conferred by section 
2 (8), and no limitation is imposed upon the court in respect to the time 
within which it is to be exercised. This distinction is noted by the 
courts in the cases cited by counsel. In re Shaffer, supra. Judge 
Purnell is careful to say that granting the order to reopen the estate 
did not afïect the discharge, saying : 

"The order discharging Shaffer tlierefrom stands. No act of hls can affect 
It. More than a year havlng elapsed, no créditer can attack It As far as the 
bankrupt is concerned, therefore, thèse credltors are barred." 

While, as said by counsel, the case is, as to the creditors, a hard 
one, the statute is the source from which the court dérives its power 
to grant the order of revocation, and it may not disregard its positive 
limitations. It has been said, "Hard cases are the quicksands of the 
law." The application, for the reasons assigned, must be dismissed. 

It is so ordered. 



THE BRUNSWICK. 

(District Court, E. D. Louisiana, New Orléans Division. Mardi 16, 1920.) 

No. 15949. 

Shipping iS==>134 — Vessel kot liable fob bkeacii of contract of siiipment, 
due to seizuke under execution. 

Under Harter Act, § 3 (Comp. St. § 8031), providing that neither a 
vessel nor her owner shall be held responsible for damages or loss result- 
ing from seizure under légal process, a vessel was not liable for failure to 
transport freight received on the wharf, and for which bills of ladlng 
were issued, where the failure was due to the seizure of the vessel under 
exécution. 

In Admiralty. Libel by the Milam Morgan Company, Limited, 
against the steamship Brunsvi'ick. On submission on the merits. Libel 
dismissed. 

Solomon Wolff, of New Orléans, La., for libelant. 
Spencer, Fenner, Gidiere & Phelps, of New Orléans, La., for claim- 
ant. 

FOSTER, District Judge. This is a libel for damages for failure to 
transport certain freight after it had been received on the wharf. The 
steamship Brunswick was owned by the Baldje Steamship Company. 
She came into the port at New Orléans on August 12, 1918. On Au- 

i@=jFor otkicr cases see same topic & KEY-NUMBER in ail Key-Numbered Digests &. Indexée 
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gust 13th bills of lading were issued by the agent of the steamship Com- 
pany for 1,375 sacks of feed. The freight vvas actually delivered on 
the wharf. On August 15th the vessel was seized under exécution 
issued by the civil district court for the parish of Orléans, and on 
October 18th the vessel was purchased at the sheriff's sale by the claim- 
ant, the Truxillo Steamship Corporation. The libel was filed against 
lier December 14, 1918, and she was seized under admiralty process. 

There is no doubt that the vessel failed to lift the freight, and the 
damages claimed ensued to the shipper. The claimant seeks to avoid 
liability on the ground that the freight was not loaded on the ship, and 
also under the third section of the Act of February 13, 1893, 27 S'tat. 
445 (Comp. St. § 8031), known as the Harter Act. The Harter Act 
provides that neither the vessel nor her owner shall be held responsible 
for damages or loss resulting from acts of God, public enemies, etc., 
or "seizure under légal process." 

Apparently no court has been called upon to construe this last provi- 
sion. Conceding that the act is to be strictly construed, it is quite évi- 
dent that it was the intention of Congress to relieve the ship and her 
owner from ail Hability for damages rising from causes beyond their 
control. There can be no doubt that the damage in this case was caused 
solely by the seizure of the vessel in the state court, which prevented 
her making the voyage; therefore the ship is protected by that particu- 
lar clause in the Harter Act. It is unnecessary to pass upon any other 
f eatures of the case. 

The libel will be dismissed. 



In re FERRAND. 
(District Court, E. D. Louisiaim, New Orléans Division. Mardi 9, 1920.) 

No. 2401. 

BAXKRUPTCY ©==123 SKCURED CREDITOKS not ENTITLED to vote FOB TRUSTEE. 

Furnisliers of materials to a bankrupt building coiitractor, wlio liad serv- 
ed attested accounts on owners of buildings nuder cousti'uctlou, which 
under the laws of the state efteets an attachment on any inoney then or 
subsequently due the coutractor, lield secured credltors within Bankruptcy 
Act, § 1(23), Comp- St. § 0585, and not entitled to vote for trustée, in rne 
absence of proof that no moiiey was due or becanie due to which their 
lien could attach. 

In Bankruptcy. In the matter of Michel Edward Ferrand, bank- 
rupt. On review of order disallowing vote of certain creditors for 
trustée. Affirmed. 

E. M. Stafiford and Daniel Wendling, both of New Orléans, Ea., for 
certain lien creditors. 

FOSTER, District Judge. This is a pétition for review of an order 
of the référée disallowing the vote of certain creditors in an élection 
for trtistee on the ground that the claims were secured. 

^z^aFor otUer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The bankrupt was a builder engagée! on several jobs when adjudicat- 
ed bankrupt. The complaining creditors were furnishers of materials. 
They had served attested accounts on the owners, had recorded their 
claims, and were also protected by surety bonds under the provisions 
of the Louisiana law. Act No. 262 of 1916. They filed their claims 
on the form prescribed for secured claims, but contended at the élec- 
tion that they were not secured creditors, within the meaning of section 
1, clause 23, of the Bankruptcy Act (Comp. St. § 9585), in that neither 
they nor the surety had any lien on the bankrupt's property. 

Under the law of Louisiana, the fîling of an attested account with 
the owner efïects an attachment of any money then or subsequently 
due the contractor (C. C. art. 2772), and the surety paying the ma- 
terialman is subrogated to his rights (C. C. art. 3053). 

If there was anything then due, or thereafter due, to the bankrupt 
by the owners upon whom the attested accounts were served, of course 
the claims were secured by a lien on the bankrupt's property, and the 
référée was right in excluding them from voting for trustée. If such 
was not the case, the position of the creditors seeking a review here- 
in is correct ; but the burden was on them to show the f acts. No such 
condition is disclosed by the record, which purports to contain a stén- 
ographie copy of the proceedings before the référée. 

The order of the référée is affirmed. 



KAHN y. GARVAN, Alien Property Custodian, et al. 
(District Court, S. D. New Yorli. April 13, 1920.) 

1. Wab c©=12 — Alien PROPr:RTY Custodian, taking ovee enemy's eigiits 

UNHKK TliUST, MUST SUBMIT TO ACCOUNTING BY TRUSTEE. 

Where the Alien l'roperty Custodian demanded a triiiisfer, by one hold- 
ing securities in trust for enemies, of the right, title, and interest of the 
enemies, and did not assert a légal right to the securities themselves, tlie 
capture did not change the character of tho enemies' right, and if such 
right was subject to an accounting, the custodian must submit to some 
judicial détermination between himsclf and the trustée. 

2. War <s==>12 — Alien Property Custodian may compel accounting for 

trust funds. 

The Alien Property Custodian, having taken over the rights of enemies 
in securities held in trust, may file a bill to compel an accounting upon 
showing that the ijeriod for distribution lias arrived. 

•3. War (S=3l2 — Alien Property Custodian may maintain suit to reducb 

PROPERTY TO POSSESSION. 

Under Trading with the Enemy Act, § 17 (Comp. St. 1918, Comp. St. 
Ann. Supp. 1919, § 3115%i), conferring jurisdiction on the District Courts 
to enforce the provisions of such act, the Alien Property Custodian may 
begin such anclllary proceedings as are necessary to reduce to possession 
property talien over by him. 

4. War <®=3l2 — Enemies' trustée may sue Alien Property Custodian fob ac- 
counting AND instructions. 

One holding securities in trust for enemies, whose rights hâve heen 
taken over by the Alien Property Custodian, may sue the Custodian in 
the United States District Court for a settlenient of his accounts and in- 
structions. 

«gssFor other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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5. Wae <S=3l2 — Enemies' trustée cannot sue Alie>' Propebtt Custodian for 

ACCOUNTINQ WITHOUT EEC0QNIZIN6 HIS TITLE. 

One holding securities in trust for enemips, wliose righte hâve been 
taken over by the Alien Property Custodian, cannot sue the Oustodian for 
an accounting, without recognizing the tltle of the Custodian, and, where 
he disputes such title, the blil will be dismissed. 

6. War <s=»12 — Equitable interbsts in trust fund subject to capture. 

Under Trading with the Enemy Act, § 7 (Ooinp. St. 1918, Comp. St. Ann. 
Supp. 1919, § SllSVad) suhds. (n), (e), and (d), the équitable interests of 
enemies in a trust fund in personal property may be captured. 

7. War <ês=>12 — Notice to enemies' trustée by Alien Property Custodian 

sufficient, tiiougn signed by a subordinate. 

A demand on a trustée, holding property in trust for enemies, for a 
transfer of their rights, titles, and interest to the Alien Property Custo- 
dian, was sufficient, though signed by a sul)ordinate, under an executive 
order authorizing him to delegate his power. 

8. Wae (Ss=>12 — ^Statutb declabing résidents of Germany enemies, eegard- 

less of citizenship, is valid. 

The provision of Trading with the Eneray Act, § 2 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 3115%aa) subd. (a), declaring résidents of 
Germany enemies, regardless of their citizenship, was within the powers 
of Congress. 

9. INTERPLEADEB <S=58(1) — VOID CLAIMS will NOT support BILL. 

It is not enough to support a bill of interpleader that baseless claims 
are made against the stakeholder, and, if they are void on their face, the 
bill will not lie. 

10. War ig=>12 — Interpleader will not lie against Custodian and enemies 

ON BEHALF OF TRUSTEE. 

A bill of interpleader cannot be maintained by one holding securities 
in trust for enemies, a transfer of whose rights lias been demanded by 
the Alien Property Custodian, against the aliens and the Custodian, as it 
Is the intention of the Trading with the Enemy Act (Comp. St 1918, 
Comp. St. Ann. Supp. 1919, §S 3115%a-S115i/2J) that the décision of the 
Custodian shall be concluslve and that no remédies, except under sec- 
tion 9, shall exist. 
H. War ©=3l2 — Trading with the Enemy Act not invalid fob lack of pro- 
vision FOR REMEDY in court. 

The Trading with the Enemy Act (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, §§ 3115%a-3115%j) is constitutional, though it provides no remedy 
for a review of the acts of the Alien Property Custodian in taking over 
property, except by suit under section 9, authorizing suits by claimants 
within six months after the conclusion of peace. 

In Equity. Suit by Arthur A. Kahn, individually and as trustée 
under a deed of trust executed by Hirsch Kahn — September 23, 1908, 
against Francis F. Garvan, as AHen Property Custodian, and others. 
On motion by the Alien Property Custodian to dismiss the bill for 
want of equity. Bill dismissed, unless plaintiff amends. 

Motion by the Alien Property Custodian to dismiss a bill In equity brought 
in thls court for want of equity under the following circumstances : The 
plaintiff is a citizen of the United States, residing In the Southern district of 
New York, and substituted trustée under a deed of trust of his deceased 
father. He lays the equity of the bill under two headings: First, that as trus- 
tée he is entitled in this court to file a blU for the usual trustee's accounting 
against beneficiaries ; and, second, that the bill is in the nature of a bill of 
interpleader. 

The tacts alleged in the bill are as follows : One Hirsch Kahn (the plaintifC's 
father), a citizen of the United States then residing in Germany, on Septeml>er 
23, 1906, executed a deed of trust to his brother, Louis Kahn, also a citizen, 
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theii residing in New Tork. This deed eonveyed certain Personal property In 
the form of Invostment soc-iirities, tlie détails of which it is uot necessary to 
State, upon trust tliat, during the lite of the said Hlrsch Kahn, the trustée 
should pay over the income of the security, "if, when, and as I may give him 
[the trustée] notice that I désire the same," with remaindor to his wife, Ida 
Kahn ; in case of her survival, upon the same terras. L'pon the grantor's 
death the trustée was to pay to his two daughters, Kecha Blumenfeld and 
Bella Ivowenthal, or their heirs, the sum of $12,000 each, and if his third 
daughter, Selma, sliould marry before such time, to pay her so much of 
$47,800 as in his judginent he might thinlv fit. Tlie deed further provided that 
upon Hirsch Kahn's death the trustée should pay to his son Arthur A. Kahn 
(the plaintiff), in trust for liis son Julius, the suin of $50,000 for his main- 
tenance and support, witli remainders over on Julius' death to Arthur and his 
daughters per stirpcs. L'pon the death of the survivor of Ilirsch Kahn and 
his wife, Ida, the trustée was to divide the residue of the fund between the 
four children, Arthur, Recha, Bella, and Selma, per stirpes. There was pro- 
vision for the substitution of trustées, the sale and purchase of securities, and 
other incidental matters of administration. 

Louis Kahn, the grantee, accepted the instrument on September 23, 1908, 
and contimied to act until the death of Hirsch Kahn in Germany on February 
22, 1914, whereupon he resigned, and the plaintiff was appointed substltuted 
trustée on May 22, 1914. The three daughters hâve married German subiects, 
as follows: Keeha in 1904, Bella in 1902, Selma in 1912 — and hâve always 
resided in Germany, The plaintift' has received statements (which he asserts 
are not sufflcient to justify any action) that Ida Kahn died on or about April 
8, 1917. 

On the 20th day of May, 1918, the Alien Property Custodian served the de- 
fendant with three several notices under section 7 (c) of the Trading with the 
Enemy Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § SllSVzd) and sec- 
tions 2(a) and 2(c) of the Executive Order of February 26, 1918. Thèse were 
ail alike, and recited that after investigation the Custodian had determined 
that each of the three sisters was an enemy, that each had a certain right, 
title, and interest under the deed of trust before raentioned, and that he, as 
Alien Property Custodian, required that every such right, title, and interest 
in the said trust be eonveyed, transferred, assigncd, delivered, and paid over 
to him as such, to be by him administerod and accounted for as provided by 
law. This notice was signed "A. Mltchell Palmer, Alien Property Custodian, 
by J. L. Davis, Managing Director." 

The plaintiff allèges that the three daughters, through duly authorized at- 
torneys, hâve asserted to him that the demanda so madc were illégal ; that 
they were not enemies in fact; that there is no légal évidence of the death 
of the complainant's niother; that he has no authority under the deed to 
compel a distribution of the fund ; and that the demand of the Alien Property 
Custodian was violative of their rights under the Constitution of the IJnited 
States, the treaties with Germany, and the laws of nations. He further allèges 
that he was advised of no hearing held by the Custodian, and that the alleged 
capture is in violation of the Constitution ; that he had ob.iected to the validity 
of the claims of the Custodian, and had attempted to settle his différences 
with him, including the payment of certain taxes levied by the state of New 
York, and the valuation and tenus of distribution of the trust, and other inci- 
dents arising in the discharge of his duty as such substltuted trustée, but that 
he had been unable to eome to an agreement, and that some judiclal settle- 
ment of his dnties and his accounts was essential ; that for this reason he 
joined the Custodian and the three daughters, together with a bank which 
held some of the securities under conditions not necessary to set forth. 

Joseph M. Proskauer, of New York City, for plaintiff. 

Spier Whitaker, of Washington, D. C, for défendant Alien Property 
Custodian. 

Max J. Kohler, of New York City, for défendants Blumenfeld, 
Lowenthal, and Steinhard. 
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LEARNED HAND, District Judge (af ter stating the f acts as above). 
The bill has two aspects : (1) As a trustee's bill, asking an accounting; 
(2) as a bill in the nature of a bill o£ interpleader. If it had enough 
equity under the first aspect, the motion to dismiss the whole bill must 
be denied, regardless of the second. For the moment, therefore, I may 
assume, without deciding, that it will not He as a bill for interpleader, 
because the daughters hâve no standing in the court at ail, and the 
property had been lawfully captured. 

[ 1 ] Upon thèse assumptions, it is necessary briefly to consider the 
nature of the "right, title, and interest" which was the subject of the 
putative capture. It did not profess to be greater than the right of the 
enemies as cestuis que trustent, and it did not in law change the sub- 
stance, or the incidents, of the right itself, any more than if, for ex- 
ample, it had been an unliquidated claim for breach of contract. Nor, 
indeed, could the Alien Property Custodian under such a demand, or 
unless he asserted a légal right to the securities themselves, by capture 
change the character of the enemy's right as obligée. If it be a chose 
in action, subject to an accounting as a condition of its assertion, he 
must submit to some judicial détermination between himself, as captor, 
and the trustée as obligor. Such a demand neither enlarges nor con- 
tracts the rights seized. 

[2] If so, the Ahen Property Custodian, as cestui que trust, might 
pursue against the trustée ail the remédies which the enemy might hâve 
■pursued, if an alien friend. Among such rights is a bill to compel an 
accounting upon showing that the period had arrived for distribution, 
and as a condition of reducing the right to possession. Conversely, 
the trustée has the right, bef ore distributing the res, to file a bill for a 
voluntary* statement and settlement of his accounts (Mildeberger v. 
Franklin, 130 App. Div. 860, 115 N. Y. Supp. 903), so that he may 
get a valid discharge and close up the estate. Such a right is as much 
an incident to the right of the cestui que trust as his ovvn substantive 
right to compel a distribution after such an accounting. 

[3, 4] If so, the first question hère is simply one of the jurisdiction 
of this court under section 17 (Comp. St. 1918, Comp. St. Ann. Supp. 
1919, § 311S%i). It is now settled that under that section the Ahen 
Property Custodian may himself begin such ancillary proceedings as 
may be necessary to reduce the res to possession. Garvan v. $25,000 

Mortgage Bonds, 265 Fed. 477, C. C. A. . He could similarly 

hâve brought a bill for an accounting in this court under this deed of 
trust. May not the trustée conversely hâve resort to this court? In 
Keppelmann v. Keppelmann, 108 Atl. 432, the Court of Errors of New 
Jersey entertained such a bill filed by a trustée asking for instructions, 
and advised him that he should distribute the res to the Alien Property 
Custodian as cestui que trust. The trustée might perhaps file this bill 
in the New York courts, hâve his accounts stated, and get binding 
instructions; but it does not follow that he may not file a bill hère as 
well. Section 17 confers on this court gênerai jurisdiction "to enforce 
the provisions of" the Trading with the Enemy Act (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, §§ 3115i/2a-3115y2J), and if this be a suit 
ancillary to that purpose the jurisdiction extends so far. While it is 
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not a bîll by the Alien Property Custodian to enforce his rights under 
the act, a judicial accounting is, as I said, a condition upon its orderly 
exécution, because without it the trustée cannot be compelled to dis- 
tribute. I think it makes no différence, this being its substantial pur- 
pose, who is plaintiff or who is défendant. 

The AHen Property Custodian urges that the case of Garvan v. $25,- 

000 Mortgage Bonds, supra, is to the contrary. I think not. There 
he had determined that he was entitled, not to whatever rights as 
cestuis que trustent the German insurance companies had, but to the 
very corpus of the res. The court decided that the investigation and 
décision of the AUen Property Custodian was conckisive, and that the 
capture went as far as it purported to go, and required dehvery of 
possession, under rule 2 (c). Had the AHen Property Custodian in this 
case demanded, as he most properly did not do, ont of the hands of the 
plaintiff, the securities themselves, a question wouki arise, similar to 
that in Garvan v. $25,000 Mortgage Bonds, supra, and Salamandra, 
etc., Co. V. N. Y. Life Ins. & Trust Co. (D. C.) 254 Fed. 852, whether 
any inquiry whatever was justiciable into the validity of the conclusion 
of the Alien Property Custodian, or whether there was any remedy at 
ail except by suit brought under section 9. In the case at bar ail he 
claimed was the acknowledged rights of enemies, and thèse were, as 

1 bave said, conditional upon some such proceeding as is hère instituted. 

[5] For thèse reasons the motion to dismiss the whole bill would 
bave to be denied, except for one other objection, which is that the 
bill dénies that the Alien Property Custodian is in fact the cestui que 
trust and disputes his title. Now it is not of course a condition upon 
the usual bill of a trustée for an accounting that he shoukl attempt to 
décide between rival claimants who is the lawful cestui que tru.st. 
Rather he may interplead them ail so long as he acknowledges the 
validity of the trust by virtue of which alone he comes into court. 
Eut the jurisdiction of this court under section 17 is limited to suits to 
enforce the provisions of the act, and if in fact, as I shall show, the 
controversy which the trustée interjects into this suit is not a contro- 
versy justiciable in any court whatever, the bill cannot be held to 
fall within section 17, since it is not ancillary to the purposes of the 
act, but introduces a controversy which no court may entertain, save 
under section 9. Therefore the bill will lie only in the event that it 
recognize the title of the Alien Property Custodian and ask for a 
settlement with him as cestui que trust, merely as a necessary prelimi- 
nary to distribution of the res. Therefore the motion must be granted 
as the bill stands, though the plaintiff may save it by amending so as to 
recognize the title by capture of the Alien Property Custodian. 

The second point next arises, of the equity of the bill as a quasi 
interpleader. If it be true that the plaintiff bas no possible ground 
to fear the claims of the enemy cestuis que trustent, and if, moreover, 
they are expressly forbidden by valid enactment from bringing any 
suit in any court against him, the ground of interpleader disappears. 
it is apparent that the practicable administration of a statute drawn 
for the purpose of capturing and sequestering enemy pro])erty in time 
of war would be at an end, if any bailee or trustée might interplead 
■2GZ F.— 58 
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other claimants, whether enemies or friencls. Such a statute présup- 
poses the immédiate réduction to possession of the captured funds, 
and the interposition of such htigation would in effect destroy the pos- 
sibility of its summary exécution. Garvan v. $25,000 Mortgage Bonds, 
supra. 

That the purpose of the act was the contrary admits, I think, of no 
question. Section 9 gave a right of action in the District Court to ail 
claimants within 6 months after the conclusion of peace and con- 
ferred full jurisdiction on that court to déclare the respective in- 
terests in the fund and to decree payment. As the capture is in no 
sensé a condemnation, but merely a séquestration, section 9 furnishes 
complète rehef to ail who come within its terms, except for the neces- 
sary interruption of their possession, and the possible loss arising from 
conversion of the property into cash by sale, an incident which does 
not arise in this case. The interruption to possession, or to the right 
to immédiate possession, was a necessary incident in practice to such 
a svstem, which was itself short of the actual war powers of the nation. 
Miller V. U. S., H Wall. 268, 20 L. Ed. 135. It has not, so far as I 
can learn, ever been questioned in any court. Salamandra, etc., Co. 
V. N. Y. Life Ins., etc., Co. (D. C.) 254 Fed. 852 ; Garvan v. $25,000 
Mortgage Bonds, supra; Keppelmann v. Keppelmann, supra. 

But section 9, having created this remedy, concludes with a para- 
graph which makes ail captured property immune from process in any 
court, and thus cuts off any remedy in rem or in personam. Moreover, 
as a necessary corollary, section 7 (e) provides immunity in personam 
to any person who shall comply with any demand of the Àlien Property 
Custodian. The language of the section it is not necessary to give in 
extenso ; it provides in the most explicit way for the complète protec- 
tion in every court of the bailee, trustée, agent, obligor, or other person 
called upon to yield to the Alien Property Custodian's symbolic act of 
capture. 

[B] This being the scheme of the act, there are but two grounds 
upon which a bill of interpleader might conceivably rest: (1) That the 
capture was not within the scope of the act; (2) that the statute is 
void. Ignoring the more f undamental question whether this court has 
jurisdiction in any case to entertain such a bill under section 17, I 
think that neither ground is good. There can be not the least doubt 
that the capture was within the act, because section 7 (a), third para- 
graph, and section 7 (c), and section 7 (d) ail very clearly include equita- 
Jble interests in any kind of property. The language of 7 (c) and 7 (d) 
is as follows: 

"Property * * * lield tor * • * or on bchalf of or for the beneflt 
of" an enemy. 

The third paragraph of 7 (a) includes ail kinds of trusts, and is not 
limited by the language of the first paragraph : 

"Trustées * * * issuing shares or certificates representing bénéficiai in- 
terests." 

The gênerai terms were used to include ail kinds of property, and it 
is scarcely likely that so common a form as trusts should hâve been 
excluded. Section 8 (a) covers only property held as security. 
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[7, 8] The only other points which can be raised as to the capture are 
that the demand was not signed by the Alien Property Custodian per- 
sonally and that the daughters were not enemies. As to the first, it is 
covered by section 3 (a) of the Executive Order of February 26, 1918, 
unless that be invalid. That section authorized a délégation by the 
Président to the Alien Property Custodian of his own power to dele- 
gate, and it is, of course, inconceivable tliat such an officer should not 
hâve the power to distribute his duties among his subordinates. The 
duty is executive, not judicial (Runkle v. U. S., 122 U. S. 543, 7 vSup. 
Ct. 1141, 30 L,. Ed. 1167), not even the preliminary investigation, which 
concludes no one, and is without force in a suit under section 9. That 
the daughters were enemies appears from the allégations of the bill 
that they resided in Germany ; as such they are enemies, regardless of 
their citizenship. Section 2 (a). It bas been the gênerai doctrine that 
citizens domiciled in enemy territory do by the ruies of international 
law take on the status of enemies. The Francis, 9 Fed. Cas. 673, No. 
5,034, affirmed 8 Cranch, 363, 3 L. Ed. 590; The Venus, 8 Cranch, 253, 
3 h. Ed. 553 ; U. S. v. El Telegrafo, 25 Fed. Cas. 1008, No. 13,049 
(semble) ; The Venice, 2 Wall. 258, 275, 17 L. Ed. 866. 

In some of thèse cases it is mentioned as one élément that the citi- 
zen was not only domiciled in enemy territory, but a merchant whose 
goods were being used in enemy trade. I do not understand that this 
was a deciding factor in determining his status, but of the validity of 
the capture ; the cases being in prize. The crucial question is whether 
the citizen has taken steps to return ; some overt act being necessary. 
The Venus, supra. If actually constrained from return, perhaps the 
question is open. The Peterhoff, 5 Wall. 28, 60, 18 E. Ed. 564. But, 
however that may be, it was open to Congress under its war powers 
to déclare the status of ail citizens actually présent in enemy territory, 
certainly in a statute like this, because, however blameless of any share 
in hostile acts, their property, if reduced to possession where they 
réside, by hypothesis falls within the power of the enemy government 
for such purposes as it may choose. Hère we bave in question, not 
the condemnation of enemy property, but its séquestration; the final 
purpose of Congress being not yet disclosed. Section 12. How far 
citizens who can show themselves constrained against return may claim. 
the rights of f riends under section 9 is not before me. That Congress 
might capture and sequester their property during war seems to me 
open to no doubt whatever. 

[9, 10] Thus it appears that the claims of the codefendants are with- 
out substance in law, and it is not enough in a bill of interpleader that 
baseless claims should be made against the stakeholder ; they must not 
be void on their face, or the bill will not lie. Bassett v. Leslie, 123 N. 
Y. 396, 25 N. E. 386; Pusey & Jones Co. v. Miller (C. C.) 61 Fed. 401. 
But the vice of the bill is deeper, because the plan of the act is that, 
so far as concerns capture, the décision of the Alien Property Cus- 
todian shall be conclusive, and there shall be no remédies whatever, ex- 
cept under section 9. Doubtless, if the Custodian, exceeding his pow- 
ers, seized property not covered by the act, or without any demand, 
he would be guilty of trespass, and could be sued individually ; but 
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the res seized by color of his office would be captured and sequestered, 
and no process would run against it, or against any one who delivered 
it to him because of that delivery. Garvan v. $25,000 Mortgage Bonds, 
supra; Salamandra, etc., Co. v. N. Y. Life Ins., etc., Co., supra. 

Thus, even if the questions raised were in enough doubt of them- 
selves to justify a bill of interpleader, none such could lie hère. The 
act intends the immédiate réduction to possession of ail property which 
the Custodian shall décide to be eneniy property; ail questions arising 
from his mistakes, or even from his oppressive or arbitrary action, are 
relegated to suits under section 9. By the capture nothing is con- 
demned, nothing confiscated, nothing concluded. The citizen runs only 
the risk of temporary dispossession through the misprision of the offi- 
ciais ; not always a light matter it is true, but a necessary incident of 
war. To entangle this power in incidental litigations would be substan- 
tially to deny its value, which dépends upon its speedy and absolute 
exercise. Therefore the plaintiff bas complète protection in section 7 
(e), and there is no ground for an interpleader. 

[11] There remains only the question of the constitutionality of 
the act, about which I shall say little. As between the Custodian and 
citizens, section 9 is enough, for the reasons I bave given ; so far as 
they may suffer in jury, which that section does not meet, it is a loss 
that cannot be cured without undue impediment to the national power. 
As between enemies and the Custodian, if in fact enemies, they are 
subject to the exercise of that power without any légal limitations. Up 
to the présent time in any case it bas not been exercised to the full 
extent of confiscation, as might bave been done. Miller v. U. S., 11 
Wall. 268, 20 L. Ed. 135. It is urged, however, that under McVeigh v. 
U. S., 11 Wall. 259, 20 L. Ed. 80, they are constitutionally entitled 
to a hearing, and that this is the only one possible, since section 9 
does not cover them. The efifect of that décision bas been misunder- 
stood ; it proceeded upon the ground that the claimant in a proceeding 
in rem had under the statute a right to appear. No one can question 
that necessity under that statute, since only by appearance could the 
claimant show that his goods were not forfeit. 

But the Trading with the Enemy Act provides an adéquate remedy 
in section 9 to those who can maintain that they are not enemies, and 
who can therefore hâve any rights to object to the capture; under 
the Civil War Confiscation Act, its équivalent v^'as included in the 
claimant's right to appear and contest condemnation. It is, indeed, a 
question whether, after peace is declared, a former enemy, then an 
alien f riend, might not bring a suit under section 9, at least as amended 
on July 11, 1919; but I do not press that point. My reliance is upon 
the fact that it covers ail who do not come in the avowed status of 
enemies, and that those who do can hâve no rights arising from cap- 
ture. Theoretically it may be possible to conceive of cases, though I 
bave not been able to imagine any, of avowed enemies who might still 
protest on the ground, as I hâve already suggested, that the property 
captured was not within the act, or that the formalities of capture were 
not observed. 
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Such supposed protests can arise, I think, only from too narrow an 
understanding of the scope of the act, and leave the rights denied to 
enemies too tenuous to impose any constitutional limitation on the 
powers of Congress. The purpose was to accomphsh a swift, certain, 
and final réduction to possession of vast quantities of property involved 
in incredible complication of ownership and interest. That purpose 
could be accomplished only at the sacrifice of much that custom had 
made sacred ; with its propriety courts hâve nothing to do ; they may 
only learn what it was, and consider whether the constitutional limita- 
tions were observed. In the la{ter considération it is legitimate to 
remember that any initial hearing of an enemy would hâve been a 
fatuous procédural requirement in practice. That the statute is invalid, 
because there was no eventual équivalent, seems to me a contention 
which subjects the nation's powers to unreal and scholastic limitation. 

Therefore the bill is without equity as a bill of interpleader. It is 
quite true that American Exchange Nat. Bank v. Palmer (D. C.) 256 
Fed. 680, is not in accord with my reasoning hère; but that case difïers 
from this on the facts, because the only codefendant was a citizen, 
while hère they are ail enemies. There is no reason whatever to sup- 
pose that, had the codefendant there been an enemy, the resuit would 
hâve been différent from this. As to the reasoning which I hâve adopt- 
ed, it has seemed to me that the language of the Circuit Court of 
Appeals in Garvan v. $25,000 Mortgage Bonds, supra, which is neces- 
sarily authoritative upon me, has given wider scope to the powers of 
the Alien Property Custodian than was thought to exist in American, 
etc., Bank v. Palmer, supra, or than is consistent with the maintenance 
of this bill. I am therefore compelled to yield my assent to that con- 
struction of the statute. 

The bill will be dismissed, with costs, unless within 20 days the 
plaintifï shall amend by striking out the défendants other than the 
Alien Property Custodian and the bank, and by recognizing the Cus- 
todian as a cestui que trust under the dced. 



In re TIETJE. 
(District Court, E. D. New York. Fcbruary 24, 1920.) 

1. Bankhtjptcy ©=32G7 — ('ounsel fee allowed acjainst fund from sale of 

real estate. 

Couii.sel for a trustée allowed a fee as a charge agalnst the fund 
arising from a sale of real estate in which both bankrupt and the estato 
of an insolvent décèdent held an Interest, wliere his services were for the 
bcnefit of both classes of creditors. 

2. Bankhl'I'tcy <©=>267 — Expenses of sale of beal estate owned in part by 

bankrupt chargeable against pkoceeds. 

Advances made hy a trustée and other expenses in connection with tbo 
sale by the bankruptcy court of real estate in which bankrupt owned an 
interest hcld chargeable against the proceeds. 

3. Estâtes ©=10(4) — Merger of dower and fee canxot affect kioiits of 

creditors. 

Bankrupt's dower interest in real estate of her deceased husband, whose 
estate was insolvent, held not merged in the fee title subseqnently ac(iuired 

<g=>For other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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by lier from the lieir as affecting the respective riglits of creditors of bank- 
rupt and of décèdent. 

4. Banks and banking ©=5134(1) — Right to set off deposit against notes 

of decedent. 

A bank, wlileh beld notes of a décèdent at the time of liis death, by 
transferring his account to the name of his adrainLstratrlx held to hnve 
waived the right to subsequently apply the account as a set-off on the 
notes. 

5. Bankbtjptcy <S=>151, 267 — Executobs and administhators <©=»416 — Sub- 

EOGATioN <S=>10(3) — Trustée not entitled to claim against fund be- 

CEIVED FROM SALE OP REAL ESTATE ; .TRUSTEE's RIGIITS NO GBEAÏER THAN 

bankrupt's ; administratbix not entitled to subrogation. 

Where bankrupt, as administra trix of her insolvent deceased husband's 
estate, contlnued his business at a loss, claim of her trustée in bankrupt- 
cy against the fund representlng proceeds of a sale of real estate in which 
both bankrupt and the estate of her husband held an interest, for an 
amount equal to the extent the bankrupt used her own funds to pay 
creditors of her husband's estate, on the theory that the trustée, standing 
in her place, was subrogated to the rights of such creditors, cannot be 
allowed ; for the trustée had no greater rights than the bankrupt, and 
the bankrupt, since she committed a serious breach of trust in making 
payments from funds obtained by her in the continuance of decedeht's 
business, was not entitled to invoke doctrine of subrogation against credi- 
tors of décèdent. 

In Bankruptcy. In the matter of Elizabeth V. Tietje, bankrupt. 
Proceeding for distribution of fund realized from sale of real estate. 
On exceptions to report of spécial master. Overruled, and report 
confirmed. 

See, also, 253 Fed. 283. 

Léon Lauterstein, of New York City, for trustée and Wolf, Sayer 
& Heller and Berth Levi & Co., creditors. 

Joseph M. Gazzam, of New York City, for EHzabeth V. Tietje, 
adm'x of Frederick H. Tietje. 

Rumsey & Morgan, of New York City, for Franklin Trust Co., 
trustée for Herman Tietje. 

lyouis Sturcke, of New York City, for Herman Tietje. 

William h. Berk, of New York City, for John J. Keeler, a créditer. 

William C. Findlay, of New York City, for C. O. West & Sons, a 
créditer. 

H. C. Wilcox, of New York City, for American Surety Co. 

George W. Ryall, of New York City, for International Provision 
Co., a créditer. 

lycon Dashew, of New York City, for Cudahy Packing Co. and 
Jos. Stern & Sons, creditors. 

Lewis & MacNamara, of Brooklyn, N. Y., for Mechanics' Bank. 

GARVIN, District Judge. On March 3, 1919, an order was made 
by this court, directing that ail creditors of Frederick H. Tietje, de- 
ceased, and ail persons, firms, and corporations asserting any claims,. 
liens, interests, rights, or demands against a certain fund in the pos- 
session of the trustée herein, to which further référence will be made, 
arising from the sale of real estate described in orders made by this 

<g=3For otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



IN RE TIETJE 91!) 

(263 p.) 

court October 1, 1918, and January 3, 1919, file the same witli the 
clerk of this court on or before April 15, 1919, and appointing a spé- 
cial master to take proof and hear objections filed, and to report to 
the court findings and conclusions as to the validity, amount, and 
priority of the respective claims. The master's report was filed Au- 
gust 22, 1919, and was recommitted by order of the court dated Sep- 
tember 27, 1919, in order that the testimony taken before the master 
might he corrected if erroneous and signed by the witnesses, and 
such further hearing had as should seem proper; this order directed 
the master to prépare a new draft of his report, to which exceptions 
might be filed to be passed upon by the master who should thereafter 
file his completed report in the clerk's office with ail exceptions filed 
with him. Pursuant to said order dated September 27, 1919, a draft 
report was filed by the master dated October 27, 1919, to which ex- 
ceptions were filed by various parties in interest. Thèse exceptions 
were passed upon by the master, and a final report was filed by him 
on November 13, 1919. That report, with the exceptions theretofore 
and thereafter filed, is now before the court for review. 

I do not wish to be understood as approving of the practice hère 
followed of having the master prépare a draft report and exceptions 
thereto. Some of the claimants were strongly of the opinion that 
their right to review the décision of the court would be seriously 
prejudiced unless the procédure followed was employed, and in order 
that there might he no possibility of any party being aggrieved with- 
out adéquate remedy I permitted this practice to be employed. 

Elizabeth V. Tietje, the bankrupt, is the widow of PVederick H. 
Tietje, deceased, who died in Brooklyn June 19, 1917, intestate, leav- 
ing as his sole heir at law Herman Tietje, his father, and Elizabeth 
V. Tietje, his widow. He conducted a wholesale and retail sausage 
and provision business, in which his wife assisted, at Nos. 654—656 
Third avenue, Brooklyn, N. Y., in lands and buildings owned by him. 
She was appointed administratrix of his estate July 3, 1917, by the 
Surrogate of Kings County, and qualified by filing a bond of the Amer- 
ican Surety Company for $25,000. At the time of his death, Tietje 
owed more than $56,000, including notes due the Mechanics' Bank 
for $10,000. His personal property was converted into cash by the 
administratrix and realized not more than $19,000. He owned five 
parcels of real estate at the time of his death. The administratrix did 
not wind up or sell the business and reduce the estate to cash, although 
she made diligent efforts to sell, but continued as though her hushand 
were still living, except that her purchases and sales were made as 
"Elizabeth V. Tietje, administratrix of F. H. Tietje, deceased," and 
"Estate of F. H. Tietje, Elizabeth V. Tietje, Administratrix." The 
amount of merchandise in stock when Tietje died was about $4,000. 
Purchases from the date of his death to June 13, 1918, were more 
than $201,000. 'During that period the merchandise sales were about 
$226,000. Upon her appointment the administratrix opened an ac- 
count with the Mechanics' Bank as "Estate of F. H. Tietje, Elizabeth 
V. Tietje, Administratrix," to which she transferred two accounts 
then in the bank belonging to her husband at the time of his death. 
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This new account was opened with a crédit of $10,630.71. The Amer- 
ican Surety Company released joint control over the estate by a con- 
sent in writing. At the time of decedent's death, Mrs. Tietje had 
nothing. Thereafter she used the estate moneys as though her hus- 
band had not died, paying creditors from the estate bank account, 
regardless of whether tlie sales vvere made before or after her hus- 
band's death, and depositing ail moneys, without regard to source or 
when due, in the account of the administratrix. 

In the fall of 1917, the administratrix ascertained that she was op- 
erating the business at a loss. Proceedings in the Surrogate's Court 
were instituted for the purpose of authorizing the sale of the assets 
of the business. An order to sell was made which was later vacated 
by the Surrogate; this was followed by the filing of a pétition in 
bankruptcy against Elizabeth V. Tietje in this court June 13, 1918. 
While the business was being conducted by the administratrix, she 
lost about $20,000, the assets of the business l>eing practically the same,, 
while the debts (including those due when Tietje died and those in- 
curred thereafter) increased from about $56,000 to about $78,000. Of 
the indebtedness due at the time of his death the administratrix has 
paid $26,190.46; the claims in existence at the time of his death, and 
unpaid, aggregate $31,135.94. The claims proved and allowed against 
the bankrupt amount to $42,977.45, exclusive of the claim of the 
Mechanics' Bank on the bankrupt's liability as indorser of her late 
husband's notes for $9,500. By agreement in writing, dated Novem- 
ber 1, 1917, Herman Tietje, the father of the deceased, released ail 
claims against the estate of Frederick H. Tietje, the administratrix 
thereof, and the surety on her bond, and assigned to Mrs. Tietje ail 
his right, title, and interest in the said estate, executing and deliver- 
ing quitclaim deeds to her, covering the varions parcels of real estate 
that belonged to the deceased ; the considération therefor was Mrs. 
Tietje's agreement to pay him, Herman Tietje, $20 per week during 
his lifetime, to secure the payment of which she deposited $1,000 with 
the Franklin Trust Company and executed a mortgage for $4,500 
covering the premises known as 510 Third avenue. The agreement 
provided that on the death of Herman Tietje the mortgage is to be 
satisfied and the unpaid balance of the deposit returned to Mrs. Tietje. 

During the administration in bankruptcy by this court of the estate 
of Elizabeth V. Tietje, the trustée obtained an order authorizing him 
to sell varions parcels of real estate (the title to which had been in said 
Frederick H. Tietje at the time of his death) free and clear of liens 
and claims of creditors, except as to certain first mortgages. As a 
resuit of this order, a sale was had and confirmed by the court. The 
amount now held by the trustée for distribution is $32,434.09, depos- 
ited by him in two accounts, one in the Mechanics' Bank amounting 
to $27,234.09 and the other $5,200 in the FrankHn Trust Company. 
The latter represents the proceeds of the premises known as 510 Third 
avenue, covered by the mortgage to the Franklin Trust Company exe- 
cuted by the bankrupt for the benefit of Herman Tietje. 

The foregoing facts are substantially as found by the master, and 
about them there can be little serious question. Exceptions to the 
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draft report were filed by varions parties in interest and were with 
few exceptions overruled. The final report was then filed by the mas- 
ter, embodying his rulings on the exceptions and setting forth his find- 
ings of fact and his conclusions or recommendations with respect to 
the fiind held by the trustée. 

Although the exceptions filed are numerous, in many instances they 
relate to the same finding of the master, and except for questions in- 
volving creditors' claims, with regard to which référence will be made, 
they ail hâve to do with thèse cjuestions. 

First. Should counsel for the trustée be allowed $3,000 from the 
fund as a fair and reasonable allowance for his services in this pro- 
ceeding, as recommended by the master? 

Second. Should the fund be subject to the following charges, in 
the order named, as recommended by the master, before it is applied 
to the payment of any debts of décèdent? 

(a) Morris Kamber, as trustée in bankruptcy of Elizabeth V. Tietje, 
bankrupt, for advances made from the gênerai fund of the bankrupt's 
estate, $803.13. 

(b) Morris Kamber, commissions as receiver and trustée, $705.03. 

(c) The spécial master for his services and disbursements herein 
such sum as the court may allow. 

(d) Léon Laulerstein, counsel for trustée, légal services herein $3,- 
000, if the first question is answered in the affirmative. 

(e) The trustée in bankruptcy, $6,588.61, less a oro rata shareof 
the expenses of this proceeding; this sum of $6,588.61 representing 
the value of the bankrupt's dower right in the real estate, $7,855.42 
less $1,266.81, the value of the dower right in premises No. 510 Third 
avenue, covered by the Franklin Trust Company mortgage. 

(f) The Franklin Trust Company, on the mortgage covering prem- 
ises 510 Third avenue, $1,266.81, less a pro rata share of the expenses 
of this proceeding; the sum mentioned being the value of the bank- 
rupt's dower right therein. 

Third. Should certain claims, to which référence will be hereinafter 
made, be allowed or disallowed, as found by the master? 

Fourth. Should the trustée in ban'Kruptcy be allowed a claim against 
the fund for payments made by the bankrupt from the proceeds of 
the business to creditors of deceased, which payments are claimed to 
be in excess of moneys realized by lier from decedent's personalty. 

Fifth. Should the fund after the foregoing déductions hâve been 
made be divided, pro rata, as recommended by the master, among the 
creditors of the décèdent whose claims hâve been allowed as debts of 
Frederick H. Tietje at the time of his death; the aggregate of the 
fund so applicable to the payment of said debts to share proportionately 
the expenses of this proceeding? 

A détermination by the court of each of the foregoing questions, 
which will be considered in the order in which they appear, will dis- 
pose of the exceptions. 

[1] First. Objection h made to the conclusion of the master that 
counsel for the trustée should be allowed $3,000 for services in this 
proceeding. The trustée took title to the real estate. The involved 
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character of this proceeding discloses the difficulties connected with 
determining the interest of the bankrupt's estate in the property. It 
was plainly the duty of the trustée to hâve that interest ascertained 
and fîxed by the court. The procédure followed was at least as prac- 
tical as any that could hâve been employed. Ail having claims hâve 
benefited by the proceeding to the extent of their respective interests. 

While counsel for the trustée also represents certain creditors of 
décèdent, who are in most instances also creditors of the bankrupt, the 
master very properly observed that this should not operate to deny 
counsel fair compensation for services performed inuring to the benefit 
of ail in interest. It must be kept in mind that ail parties entitled to 
a share in this fund bave benefited in proportion by having this real 
estate converted into cash and the respective rights determined. It 
should be added that it is not uncommon for counsel for the trustée 
to represent creditors of the bankrupt. The master bas found the serv- 
ices Vipère worth $3,000, and bases the conclusion upon the nature of 
the proceeding, the claims involved, the complicated character of the 
questions presented, the détails required to bring about valid sales,, 
and the détermination of equities in the fund and distribution, together 
with the time required, almost 14 months of continuons service. The 
allowance should not be reduced as excessive, and the conclusion that 
it is a claim against the fund is approved. In re Torchia (D. C.) 185 
Fed. 576., 

[2] Second, (a) The advances made by the trustée in bankruptcy 
from the gênerai fund of the bankrupt's estate, for advertising in con- 
nection with the sales and other advances of a like character, solely in 
relation to the property involved, amounting to $803.13, are a charge 
on the property and should be returned to the gênerai funds of the 
estate by the trustée. 

(b) The master has allowed Morris Kamber commissions as receiver 
and trustée m the sum of $705.03. As receiver Mr. Kamber entered 
upon and took possession of the various parcels of real estate ; he con- 
tinued in possession as trustée ; as both receiver and trustée he pre- 
served and managed the real estate until the sales were completed in 
March, 1919. Section 48, subdivisions a and d, of the Bankruptcy 
Act (Comp. St. § 9632), are authority for fixing the commissions in 
accordance with the conclusions of the master, which are approved. 
The report allows $345.50 single commissions as receiver on the sum 
of $34,549.59 and $359.53 single commissions as trustée on the said 
sum of $34,549.59. Why there is this slight différence in computation 
does not appear in the report. As no objection has been raised to the 
discrepancy, it may be assumed that the reason is that Mr. Kamber 
has received a part of his commissions. If an error has been made, 
the court, upon application, will cause the proper sum to be fixed. 

(c) The spécial master must be allowed for his services, out of the 
fund, upon the same principle that justifies payment to counsel who 
initiated and had gênerai charge of the conduct of the proceedings. 
He has filed a certificate which indicates what was already apparent 
to the court — that a vast deal of time had been required and many 
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■complicated questions presented for détermination. The fées of the 
master are fixed at $1,500. 

(d) Léon Lauterstein, counsel for the trustée, should be allowed 
eut of the fund the sum of $3,000 for services for the reasons hereto- 
fore indicated. 

[3] (e) This présents for détermination the question whether the 
dower of the banknipt, which unquestionably was applicable to the 
paymcnt of her individual indebtedness between her husband's death 
and the transfer of the real estate to her by Herman Tietje, became 
merged in the fee which she acquired by said transfer, or whether 
there was no merger. Undoubtedly there are cases to be found in 
abundance in the books which are authority for the contention that 
dower may be merged in the fee, but I hâve been referred to no au- 
thority which holds where there are two classes of creditors, as is the 
case hère, the right of one, i. e. the creditors of the widow, to look 
to the dower for payment, can be taken away by the act of the widow 
in accepting a conveyance of the fee of the property. If creditors of 
a décèdent can only sell for the payment of their claims the interest 
in real property owned by the décèdent at the time of his death (Van 
Vleck V. Enos, 88 Hun, 348, 357, 34 N. Y. Supp. 754), that interest 
cannot be increased after death by the method hère involved to the 
préjudice of creditors of another class who extend crédit while the 
widow had htr dower, clearly applicable to their claims. As, this pro- 
ceeding is in equity, a merger cannot he allowed, because the effect 
thereof is to take from creditors of the bankrupt rights to which they 
would unquestionably ba entitled if the estate of the décèdent were 
solvent. Tietje's creditors can gain no rights in the property to which 
they were not entitled when he died except by some act which does 
not préjudice the rights of others. The widow claims a merger; as 
the efifect would be prejudicial to her creditors, it cannot be allowed. 
The conclusion that a wife's dower rights are not extinguished by her 
taking title to the fee, where a merger would be inéquitable, is not with- 
out authority. Malloney v. Horan, 49 N. Y. 111, 10 Am. Rep. 335. 
The conclusion of the master that the value of the dower $7,855.42 
(less $1,266.81) should be paid by the trustée in bankruptcy into the 
gênerai fund of the estate after deducting a pro rata share of the ex- 
penses of this proceeding is approved. 

(f) A déduction of $1,266.81 from the amount of the dower, referred 
to in the f oregoing paragraph, was approved by the master, who found 
that it should be paid to the Franklin Trust Company to which the 
bankrupt had made a mortgage for $4,S0O covering the premises 510 
Third avenue. This mortgage was valid (being for a valuable con- 
sidération) to the extent of the bankrupt's actual interest in the prop- 
erty covered thereby. As the property (subject to her dower) was 
applicable to the payment of decedent's debts, she could mortgage 
only her dower right. $1,266.81 is the value of the dower in 510 
Third avenue, and that sum, less a pro rata share of the expenses o£ 
this proceeding, should be paid to the PVanklin Trust Company as 
recommended by the master. 
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Third. The following claims based on transactions with the deceased 
prier to his death hâve been actually fîled and allowed, without ob- 
jection: 

D. Abel $ 240.S8 

Bechsteln & Co TSO.OO 

Bernard .T. Beeker 110.00 

Brecht & Co 1,511.55 

Godfrey Keeler & Co 56l'.01 

Hutwelker Bros 654.20 

Intei'natlonul Casinos, ('Ipanius; & Keiidcriiis Co :')75.00 

John .T. Keeler 4,961.27 

J. K. Landenslafîer 2!)4.4:i 

Berth Levi & Co 1,4:î2.00 

Lester J. McComb 247.17 

Oppenhoiiner (^asinj; Co 1,524.60 

S. Oppeuheinier & Co l:!0.5(» 

Max Phillins 120.00 

N. M. Roos 127.!)() 

Stern & Jordan 205.76 

Shiploy Construction Co 1,150.'.)7 

Van Loan & Co 45:î.00 

Wolf, Sayer & Heller 5,940.U6 

Three claims were filed against the fund for g-oods sold after Tietje's 
death, the creditors in question having also filed claims against the 
bankrupt's estate: 

Cudahy Pâcking Co $2,0,S0.Si1 

Josejih Stern & Sons sr)7..ss 

Charles O. West & Sons 972.7<i 

The two first named hâve withdrawn the claims filed by them against 
the fund. The West claim is based on sales made after Tietje's death, 
bas been proved and allowed in the bankruiitcy proceeding, and a 
dividend therein bas been paid lo and accepted by the creditor. Ob- 
viously, the conclusion of the master that it must be disallowcd as 
against the fund is correct. The creditor cannot look to decedent's 
estate. Willis v. Sharp, 113 N. Y. 586, 21 N. E. 705, 4 L. R. A. 493. 
Figge & Hutwelker bave filed a claim, part of which, i. e. $355.04, 
represents gcods delivered after Tietje's death. It appears, however, 
that this item is a part of a total of $1,542.95 representing the amount 
due under a contract made by Tietje during his lifetime. This being 
so, the administratrix was bound by the contract, and the decedent's 
estate is liable for the whole amount involved. Howard v. Hein- 
erschit, 16 Hun, 177. The master correctly allowed the full claim 
against the fund as filed. 

A claim of $34 was filed by the Sander Manufacturing Company. 
The claimant agreed to withdraw the claim against decedent's estate 
upon the return of certain machinery. The machinery was returned, 
and the master properly disallowed the claim. 

The Mechanics' Bank had two notes of Tietje's at the time of his 
death, one for $7,000 due July 16, 1917, and one for $3,000 due Sep- 
tember 11, 1917, both indorsed by the bankrupt. When he died, he 
had two accounts with the bank. Upon the appointment of the ad- 
ministratrix, a new account was opened in the name of '"Estate of F. 
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H. Tietie, Elizabeth V. Tietje, y\dminislratrix," to wliich was trans- 
ferred the two accounts of the deceased. This new account when 
opened was $10,630.71, representing the cash on hand when Tietje 
died and a further sum resulting from sales before the acîministratrix 
was appointed. When the S7,00O note fell due, Mrs. Tietje paid $500 
on account eut of the account of the administratrix, giving a renewal 
note for $6,500. The notes were renewed from time to time as they 
became due, no further payment being made, tlie administratrix sign- 
ing the new notes as administratrix. The bank filed a proof of claim 
with the administratrix as a creditor of décèdent, for $9,500 which 
the administratrix has acknowledged as vaHd. At the time of bank- 
ruptcy, the administratrix had $3,612.30 to her crédit at the bank. 
When the $6,500 renewal note came due in July, 1918, the bank ap- 
plied the said balance in part payment of the note, claiming a right to 
an offset. The bank has filed a claim for $5,887.70, being the amount 
of the notes, $9,500 less $3,612.30. Objections hâve been filed to this 
claim on the ground that if it is allowed the bank \yill obtain a préf- 
érence over the other creditors of Tietje to the extent of $3,612.30, the 
amount of the deposit. The bank claims that this court has no power 
to détermine the right of the bank to set off the deposit. 

The conclusion of the master that the bank had no right to set oiï 
this deposit is approved. He has found that the bank has a gênerai 
claim against the decedent's estate for $9,500, and may participate in 
the fund on that basis provided it returns to the administratrix $3,- 
612.30; if it refuses to make such refund, the master concludes that 
the claim may be allowed against the fund on the basis of S9,500, but 
that from the share of the fund which the bank would receive on the 
basis of a claim for $9,500 be deducted $3,612.30, giving crédit on 
such déduction to the bank's proportionate interest in the amount of 
the de])osit. This recommendation is approved. 

[4] The hank has filed its proof of claim herein ; it has therefore 
submitted to the jurisdiction of the court upon the question of the 
amount due it as a creditor of deceased. When the bank transferred 
the decedent's accounts to the name of the administratrix, its right to 
set off such accounts on the notes due from the deceased was lost. 
Thompson v. Whitmansh, 100 N. Y. 35, 2 N. E. 273. It clearly ap- 
peared that no novation was intended and that the object of the re- 
newal notes was to keep alive the claim against the estate — with Mrs. 
Tietje's Personal indor.sement as additional security. 

The American Surety Company has appeared herein, but has filed 
no claim against the fund, and noue can hc allowed. 

[5] Fourth. The trustée in bankruptcy has filed a claim against the 
fund for $10,092.57 upon the theory that the bankrupt used her own 
funds to that extent to pay creditors of her husband's estate, and that 
by the doctrine of subrogation her trustée in bankruptcy, who stands 
m her place, is entitled to receive any nioney from decedent's estate 
which its creditors who bave been paid by Mrs. Teitje (with her 
own funds) would hâve been entitled to receive, if they had not been 
so paid. The trustee's argument that the claim be allowed is per- 
suasive, but fails to give due weight, I think, to the position of the 
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trustée. Surely he can hâve no greater rights than the bankrupt whose 
estate is in his charge. The bankrupt was the administratrix of her 
husband's estate. She made the payments from funds obtained by 
her in the continuance of decedent's business ; in this continuance, 
bowever well meaning, she has committed a serious breach of trust 
(In the Matter of U. S. Mortgage & Trust Co., 114 App. Div. 532, 100 
N. Y. Supp. 12), and cannot seek to invoke the doctrine of subroga- 
tion against creditors of the deceased, who are prevented by her con- 
duct from having the personal property of the décèdent appHed to 
the payment of their claims 

Fifth. It follows that, after the foregoing déductions hâve been 
made, the fund should be divided, pro rata as recommended by the 
master, among the creditors of the décèdent vvhose claims hâve been 
allowed as indicated herein as debts of Frederick H. Tietje at the time 
of his death; the aggregate of the fund so applicable to the payment 
of said dehts to share proportionately the expenses of this proceeding. 

I hâve examined and hâve carefully considered the able and inter- 
esting briefs subniitted by the various cl aimants. They hâve been 
remarkably helpful. The report of the leamed spécial master is well 
considered and comprehensive, and I am of the opinion that his con- 
clusions are in accord with an équitable distribution of the fund. 

The exceptions are overruled. The final report is confirmed. 



In re BICKMORE SHOE 00. 
(District Court, N. D. Georgia. January 22, 1020.) 

1. Bankbuptcy <S=32.8 — Composition does not extend ïime foe filing 

CLAIMS. 

The faet that a composition has been confirmecl, and the fund ordered 
applied in payment of claims flled and allowed and those thereafter flled 
and allowed, does not operate to extend the time for flling claims beyond 
one year after adjudication, as limlted by Bankruptcy Aet, § 57n (Oomp. 
St. § 9641), nor has the court authority to allow claims filed after ex- 
piration of that time. 

2. Bankkuptcy <&=^'à87 — Composition a "bankbuptcy pkiOCEeding." 

A composition is a "bankruptcy proceeding," the considération pald 
being but a permitted substitute for tlie bankrupt estate, to be admln- 
istered by the court under the same restrictions and procédure, so far as 
applicable. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Bankruptcy l'roceedings.] 

In Bankruptcy. In the matter of the Bickmore Shoe Company, 
bankrupt. On application by bankrupt for refund of unexpended part 
of composition fund, and by the J. D. Murphy Shoe Company for al- 
lowance of claim. Creditor's application denied, and bankrupt's 
granted. 

Smith, Hammond & Smith, of Atlanta, Ga., for claimant. 

Little, Powell, Smith & Goldstein, of Atlanta, Ga., for bankrupt. 

<gz:3Fop ottier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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SIBI,EY, District Judge. On a voluntary pétition in banlcrupt- 
cy, adjudication was made July 3, 1918. August 23, 1918, the bank- 
riipt petitioned for a meeting of creditors to consider a composition 
of "40 per cent, in cash in full settlement of ail unsecured claims." 
The composition having been accepted by the requisite majority, on 
September 21, 1918, the composition was confirmed, and the distribu- 
tion of the considération ordered. The order directed payment ac- 
cording to the terms of the composition to claims "vvhich hâve been 
filed and allowed" and also to those "which hereafter are filed and al- 
lowed." On October 3, 1919, the bankrupt petitioned that the trustée, 
into whose hands the considération had been paid, be required to re- 
fund to him the amount remaining. A rule nisi against the trustée 
was answered, to the effect that certain creditors had not proven their 
claims, and for this reason a refund was not in order. Thereupon 
thèse creditors were required to show cause why the refund should not 
be made. The J. D. Murphy Shoe Company alone answered, filing, 
on January 6, 1920, together with a proper proof of their claim, an 
answer excusing the failure to file it theretofore only by saying that 
at the time of the bankruptcy the crédit man of their firm was in the 
army, and was not discharged until January 7, 1919, when the matter 
was overlooked. No déniai is made that proper notices of the pro- 
ceedings above recited were received by them, and the record shows 
that such were given. 

The bankrupt opposes the allowance of the proof of debt, because 
not made within 12 months from the adjudication. The creditor claims 
that the considération deposited included 40 per cent, of bis debt; that 
the right to hâve it is a contract right under the composition ; that no 
one bas been hurt by the delay to claim it except himself ; that the 
bankrupt has received his property and a discharge from bis debts un- 
der the composition, and should not be heard to deny an opposite par- 
ty the benefit that was to come to him. It is further urged that pay- 
ment is expressly required by section 14c of the Bankruptcy Act : 

"A confirmation of a composition shall disehnrge the bankrupt from his 
debts, other than those agreed to 6e paid by the terra's of the composition 
and those not afCected by a discharge." Comp. St. § 9598. 

On the other hand, the bankrupt contends that the court is precluded 
from entertaining a proof of the claim at this date by section 57n : 

"Claims shall not be proved against a bankrupt estate subséquent to one 
year after the adjudication, or if they are liquidated by litigatlon and a 
final judgment therein is rendered within thlrty days before or after the ex- 
piration of such time, then within sixty days after the rendition of such 
judgment: Provided the rights of infants and insane persons without guard- 
ians, without notice of the proceedlngs, may coatinue six months longer." 
Comp. St. § 9641. 

[1] 1. Noticing first the provision as to discharge, it is sufïicient 
to say that no question of discharge is hère involved. The question 
is rather one of limitation. It may be that the creditor's right to 40 
per cent, of his debt continued under the composition and was not dis- 
charged by its confirmation, but the question whether he may now 
assert that right is a totally différent one. 
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2. The right of the créditer as against the bankrupt is an appeal- 
îng one, and the court would be inchned to sustain it ; but it must be 
remembered that limitations are provided, not for the benefit of the 
debtor, but for the benefit of society and the rehef of the courts. In 
every case of a debt by contract, where hmitat'ion is rehed upon, it 
may well be that the debtor bas received the f ull considération due him, 
and that the creditor's claim is honestly due, yet it is well established 
that the limitation will be enforced, unless exceptions bave been pro- 
vided, and the creditor is within them. That section 57n of the Bank- 
ruptcy Act is a statute of limitation, and will be enforced as such, and 
that it excludes discrétion on the part of the court, bas been repeatedly 
determined. In re Peck, 168 Fed. 48, 93 C. C. A. 470; In re Lathrop, 
Haskins & Co., 197 Fed. 164, 116 C. C. A. 601. It is clear that the 
creditor, if bis case be within the statute, bas not brought himself 
within any exception to it; nor has he shown any reasonable excuse 
whatever for not having attended to bis rights in the bankruptcy pro- 
ceeding within the time fixed by law. 

[2] 3. But it is contended that section 57n on its face applies onl)'' 
to claims "against the bankrupt estate," and that in this case a com- 
position is involved, and not a bankrupt estate. It is urged that in 
the former case a proof of claim is necessary in order to participate 
in the administration and distribution of the estate, but a composition 
présents a wholly différent matter, rather outside of the bankruptcy 
proceeding, and covered, not so much by the principles of judicial pro- 
cédure, as by the terms of the contract. It cannot be successfuUy 
maintained that a composition is not a part of the bankruptcy procé- 
dure. While it dépends for its effect upon an acceptance by a majority 
in number and amount of the creditors, it is only of "creditors whose 
claims hâve been allowed." Section 12b. The allowance is itself court 
action. The composition is of no avail, unless confirmed by the court 
after a judicial hearing. It results, not alone in a contract between 
those who bave assented, but in a judgment imposing its terms upon 
those who bave not assented, and establishes conséquences declared by 
the law independent of stipulation in the contract, such as that the title 
to the bankrupt's property shall revest in him, and that a discharge 
from bis debts, vidth fixed exceptions, shall resuit. 

The Bankruptcy Act of 1867 (14 Stat. 517) contained no provision 
for composition. This was added by an act of 1874 (18 Stat. 178). 
The contention was made in Wilmot v. Mudge, 103 U. S. 217, 26 L,. 
F,d. 536, that a composition was aside from the bankruptcy proceeding, 
and provisions of the Bankruptcy Act as to what debts were dùscharge- 
able in bankruptcy had no application to a composition. The court de- 
nied this argument, holding that the act of 1874 must be construed with 
that of 1867, and that its provisions as to discharge should be held 
to relate to composition proceedings, saying: 

"The composition procoîodiiig is tliprefore a pnrt of tlie proceeding in bank- 
ruptcy, and one of the modes which the banknipt law authorlzes of releas- 
ing the debtor and securing to 1ns creditors an equal share of his ineans. 
* * * As we hâve * * * sald, thèse several starutes, sections, and pro- 
visions are to be construed as parts of one entlre System of bankrupt law." 
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Thi's principle of construction was repeated as to the présent act in 
Cumberland Glass Manufacturing Co. v. De Witt, 237 U. S. 447, 35 
Slip. Ct. 636, 59 L. Ed. 1042. It may fairly be said that the considéra- 
tion paid for a composition is but a permitted substitute for the bank- 
nipt estate, and, save that it may be more simply administered, it is to 
be handled, so far as the court is concerned, under the same restrictions 
and procédure so far as applicable. It is urged that in cases of com- 
position no conflict between the claims of one creditor and another 
could arise, but that any confîict would be between a creditor and the 
bankrupt, and that the same reasons for limiting the time of proof 
and for making contest over a creditor's claim do not exist in the one 
as in the other. While it is true that in the présent case a percentage 
to each unsecured creditor is offered, and the observation made would 
apply, this need not be true in al! cases, for the considération, so far 
as the tcrms of the act is concerned, need not even be money, much less 
need it be a percentage on the claims of the creditors. It may consist 
of an entire sum paid in considération of the release of the bankrupt's 
property, without regard to the percentage that it may yield to the 
creditors. In such case manifestly the rights of the creditors would 
be in conflict one with another, and the bankrupt would hâve no inter- 
est in the adjustment of them, and exactly the same considérations 
would apply in requiring promptness on the part of creditors in prov- 
ing their claims as would apply were the estate regularly adminis- 
tered. 

The law must be interpreted in the light of ail cases and situations 
that may arise under it ; and in a case like the présent the same chances 
for dispute over the allowance of the claim, the same reasons why the 
court and its ofïîcers should be promptly relieved of the custody, and 
direction of the fund in its hands, still remain. Remembering that the 
limitation is for the good of the public and the protection of the court, 
rather than of the person in whose favor it opérâtes, it must be said 
that no reason can be seen why Congress should not hâve intended this 
limitation to apply to ail proofs of claim. It is not true, as argued, that 
a proof of claim is unnecessary to share in a composition. No such ad- 
judication has been produced. In order to vote upon the acceptance of 
a composition, the claim of a creditor must hâve been allowed. Sec- 
tion 12b. This is in line with the gênerai provision of section 56a 
(Comp. St. § 9640), recognizing as voters only creditors whose claims 
hâve been allowed. Dividends are to be paid only to claims that hâve 
been allowed. Section 65 (Comp. St. § 9649). Allowance amounts 
practically to a judgment of the court that the claim is due. The law 
intends that a debt shall be shown to the court, not only by the bank- 
rupt's oath in his schedule, but by the creditor's oath in his proof, and 
with a definiteness and détail that are specially prescribed in section 57. 
So long as the proceeding is in court, and so long as the court is di- 
recting payment to creditors, the relaxation of thèse requirements is 
not contemplated. 

But it is said that the bankruptcy case is dismissed on confirmation 
of a composition. This is a misconstruction of section 12e. This 
section does not direct the dismissal of the case on the confirmation of 
20?, F.— 50 
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the composition, but after "the considération shall be distributed as 
the court shall direct." This clearly intends to continue control over 
the f und by the court until the distribution is completed. 

It is yet further urged that by the amending act of 1910 a compo- 
sition may be proposed, confirmed, and carried out without any adjudi- 
cation at ail, and there would be no point from which the 12 months' 
limitation should be held to run. But the section as amended, while 
permitting the offer of composition to be made before an adjudication, 
requires the filing of schedules and the calling of a meeting of creditors 
"for the allowance of claims," indicating a purpose to hâve claims al- 
lowed before they should vote or participate in the confirmation. It 
may be that necessity will require some analogy to be established be- 
tween adjudication and the confirmation of composition which made 
adjudication unnecessary under the amendment, and that the date of 
the confirmation be taken as the starting point for limitation. But in 
this case no such question arises. The adjudication was had July 3, 
1918, and the proof of claim was filed January 6, 1920. 

The conclusion reached after an examination of thèse objections, 
some of them new and not without weight, is well supported by the 
décisions of other courts upon the same point. In re Brown (D. C.) 
123 Fed. 336; In re Lane (D. C.) 125 Fed. 772; In re Blond (D. C.) 
188 Fed. 452 ; In re French (D. C.) 181 Fed. 583. This view is adopt- 
ed in 2 Loveland on Bankruptcy, § 704. 

4. The order of distribution is not, as suggested, the law of the case 
in a matter covered by the provisions of the act. Section 12, providing 
that "the considération shall be distributed as the court may direct," 
has not référence to the persons who may participate of the prereq- 
uisites of participation fixed by the law, but to the mode and manner 
of distribution. The provision in this order for payment of "claims 
which are hereafter filed and allowed" must be taken as recognizing 
the necessity for proof and allowance, and the fact that the time there- 
for had not expired at the date of the order, but not as authorizing an 
indefinite extension of the time for allowance and a conséquent in- 
definite delay in closing the proceeding. 

No sufficient reason appears why the established construction of the 
act should be departed from. It will therefore be ordered that the ap- 
plication to prove the claim of J. D. Murphy Shoe Company be denied, 
and that the f unds in the hands of the trustée be delivered to the bank- 
rupt, and the trustée discharged. 
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HIGGINS OIL & FUEL CO. et al. v. DELANEY et al. 

(District Court, W. D. Louislaiia. February 6, 1920.) 

No. 43. 

1. QUIETIXG TITLE <g=3l2(") — POSSESSION OF PLAINTIFF NOT ESSENTIAL WHEBE 

PBIMART PTJRPOSE OF SUIT WAS TO CORRECT DEED. 

Bquity hcld to hâve jurlstlietion of a suit to quiet title to land of whieh 
neither party was in pos.session, where the primary purpose was to correct 
a deod. 

2. Eeformation of instruments <S=344 — Parol testimony admissible. 

Tlie rule that paroi testimony Is Inadmissible to contradict or vary a 
written instrument is not applicable in a suit for reformatioa of sueh in- 
strument for alleged error. 

S. ReFOBMATION of instruments ©=326 — RiGHT OP VENDOB to BEiLIEF. 

The right of a purchaser to hâve an equity court correct a former deed 
In the Chain of title must lie also in his vendor. 
4. Eeformation of instruments <g=34, IS — Remedy is disceetionaeï vi^iTii 

COURT. 

The remedy by suit in equity to ref orm a deed is discretionary with the 
court, and relief will not be granted where the error originated in the 
recording of a deed nearly 50 years before and wns continued through ail 
subséquent conveyances and complalnant bought the land in controversy 
with knowledge that his vendor had no paper title. 

In Equity. Suit by the Higgins Oil & Fuel Company and others 
against J. B. Delaney and others. Decree for défendants. 

Orgain, Butler, Bolinger & Carroll, of Beaumont, Tex., and Thigpen 
& Herold, of Shreveport, La., for plaintifïs, 

Goff & Barnette, of Arcadia, La., and John S. Richardson, of Homer, 
La., for défendants. 

JACK, District Judge. This suit was originally brought at law as 
an action in jactitation, but the pleadings were later reformed so as 
to convert it into one to correct a deed to land, and the case was trans- 
ferred to the equity docket. The correction sought is the addition to 
the lands specifîcally described by government subdivisions, of the E. % 
of N. E. y^ of S. E- % of section 19, containing 16.32 acres. 

In 1871, one Langford sold to the minor heirs of Martha Delaney 
a certain tract of land described by government subdivisions and said 
to contain 220 acres, more or less. In the recordation of the deed, 
that portion of the land described as the "S. E. V4 of the S- E. 1/4 and 
E. i/è of N. E. 14 of S. E. Yi of section 19" was erroneously recorded, 

"S. E. 1/4 of S. E. 14 or E. 1/2 of N. E. Vé of S. E. i/4 of 
section 19." At varions times thereafter, the défendants J. B, and 
Anna Delaney bought the interest of the remaining heirs. There was, 
however, omitted from the deeds from the other heirs the said 16.32 
acres which had previously, in the recordation of the deed from Lang- 
ford, been erroneously preceded by the disjunctive, "or," instead of 
the copulative conjunction, "and." 

In 1911, the défendants J. B. and Anna Delaney, having so ac- 
quired the interest of the other heirs, sold to Featherston by deeds de- 

(®:=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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scribing the land by the same description contained in the deeds frora 
their coheirs, and, consequently, omitting the said E. 1/2 of the N. E. 1/4 
of the S. E. 14 of section 19. About a month after making the pur- 
chase, Featherston made a dation en paiement of said property, as 
described in his deed, to his wife, and Mrs. Featherston, in 1919, sold 
to plaintiff Higgins Oil & Fuel Company a one-half interest in the 
minerai rights in said land so acquired from her husband. A few 
months thereafter, Featherston sold to Orgain, attorney for Hig- 
gins Oil Company, the 16.32 acres herein involved. 

This suit was then brought by plaintiffs against J. B. and Anna 
Delaney and their coheirs, alleging that Featherston had purchased the 
entire Delaney place; that said E. 1/2 of the N. E. V4, of the S. E- V4, 
of section 19 had been omitted from the deed from J. B. and Anna 
Delaney to Featherston by error; and praying that such deed be cor- 
rected so as to include said E. % of N. E. 14 of S. E. % of section 
19, and that défendants be enjoined from further claiming or assert- 
ing title to said land. Défendants other than J. B. and Anna Delaney, 
averring sales of their interest in the land to the latter, disclaim any 
interest in the suit. J. B. and Anna Delaney in answer deny that any 
error was made, as alleged, in their title to Featherston, and pray that 
plaintiffs' demands be rejected. 

[1] Neither party is in possession of the land in controversy, and it 
is contended by the défendants that, consequently, an action in equity 
to remove a cloud from title cannot be maintained. Pomeroy, in his 
work on Equitable Remédies (section 731), states: 

"When the estate or iiiterest to be protected is équitable, tlie jurlsdiction 
sliould be exerclsed, wiiethor tbe pluintift' is in or out oî possession, for, under 
thèse circuinstfinces, Icfïul ri'inedies are not possible. * * * In some of the 
cases, the nile is so broadly stated as to require a plaiutitî seeking to hâve a 
cloud removed, uuder ail circuinstanei's, to be in possession, while, on tbe other 
hand, it is stated that possession is never essential. Both of thèse extrême 
views are open to criticisiri, aiid the case should always bo consldered with réf- 
érence to the facts actnally bcfore the court. Where, however, neither party 
is in possession, « * * jt ha s !K>pn generally admitted that the remedy at 
law is inadéquate, and that e(iuity lias jurisdlctiou to remove or prevent a 
cloud." 

I think such a suit in equity to remove a cloud from the title may 
be maintained ; furthermore, this suit is primarily one to correct a 
deed, and, for such purpose, a court of equity clearly bas jurisdiction. 

[2] Défendant in the trial oî the case objected to the admission of 
any paroi testimony to correct or enlarge the deed. The rule that 
paroi testimony is inadmissible to contradict or vary a written instru- 
ment is not applicable in a suit for the reformation of such instrument 
on allégations of error. Simmons Creek Coal Co. v. Doran, 142 U. S. 
417, 12 Sup. Ct. 239, 35 L. Ed. 1063 ; Ivinson v. Hutton, 98 U. S. 79, 
25 E. Ed. 66. See, also, varions cases cited in Louisiana Digest An- 
notated, vol. 3, p. 223. 

Negotiations for the purchase of the property were conducted by 
Featherston with J. B. Delaney. The testimony of the former is 
that he proposed to Delaney to purchase the Delaney home place, and 
offered a price of $1,000, which Delaney accepted; that the latter 
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stated at the time that the place contained 220 acres ; Ihat lie (Feather- 
ston) thereafter met Delaney and his sister, Anna Delaney, at the 
office of Mr. Fortson, recorder; and that, on their statement that 
Featherston had bought the Delaney place, and their request to draw 
the deed, Fortson did so, getting the description froin the deeds 
to J. B. and Anna Delaney from their coheirs, in which deeds, as be- 
fore stated, was not included the land in controversy. This is like- 
wise, in effect, the testimony of Mr. Fortson, and the défendants. 
Plaintiffs' contention is based on the claim that he intended to buy, 
and J. B. and Anna Delaney intended to sell, ail of the home place, 
and that, the land in controversy having- been omitted in error, the 
deed should now be corrected so as to include it. 

Delaney testifîes that he purposely omitted the land because he 
was advised to do so by Mr. Ferguson, now deceased. former clerk of 
court, who stated that there was some question as to the title. Anna 
Delaney in her testimony made no allusion to such advice from Fergu- 
son, and swears frankly that she did not think she was reserving any 
of the land from the deed. Delaney subsequently told other parties 
that he had sold ail of his land. He does not claim to bave mentioned 
Ferguson's advice to Featherston at the time of the sale, and his be- 
lated statement as to such neither harmonizes with the testimony of 
other witnesses nor his own, and I cannot accept it as true. I think 
the évidence conclusively shows that Featherston did, in fact, intend 
to buy, and J. B. and Anna Delaney did inlend to sell, ail of the land 
embraced in the Delaney place, and that the land in controversy was 
omitted because neither they nor F^eatherston knew that they owned 
it. Featherston did not discover that the Delaneys did own the land 
in question until eight years after his purchase, and would not then 
hâve discovered it, but for the fact that the land had become very 
valuable, worth in excess of $500 an acre, by reason of the oil develop- 
ment on neighboring lands. The alleged error was finally discovered, 
not by Featherston, but by the Higgins Oil & Fuel Company, in whose 
deed to one-ha!f minerai rights was not included the land in con- 
troversy, and who had no interest whatever therein. 

Upon such discovery, Orgain, realizing the fact that the land in 
question could not be claimed under the deed to his company, as it 
was neither included in that deed nor in the deed from Featherston to 
his wife, although the description in such deeds was identical with the 
description in the deed from the Delaneys to Featherston, took, in his 
own name, a deed direct from Featherston to the land in question. 

While one of the deeds from the coheirs to J. B. and Anna Delaney 
adds to the descriptions of the land conveyed, the phrase "beingthe De- 
laney home place," no such saving clause was included in the deed to 
Featherston. He simply bought by government subdivision certain 
lands said to embrace 220 acres. As a matter of fact, the acreage was 
215, the shortage of 5 acres being due to the fact that section 19 was a 
.short section. Furthermore, at the time he purchased, Featherston 
testifies, Delaney showed him the corners of the land. This, then, is 
not a suit to correct an ordinary error in, description, such as the calls 
of a survey, but it is a suit to hâve added to the deed a half of a quar- 
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ter-quarter section, whoUy omitted. Featherston got ail of the land spe- 
cifically described in his deed, and, as the corners of the land were at 
the time pointed out to him, it is évident that the land he got was the 
identical land he expected to get. 

Some two years after his purchase, Featherston had the land sur- 
veyed, the surveyor running out the land as called for in the deed, and 
still no complaint was made or claim urged that there had been any land 
improperly omitted. In fact, as before stated, Fcatherston remained in 
contented ignorance that any mistake in descrihing the Delaney lands 
had ever been made by any one until a year ago, and, in ail likelihood, 
would never hâve discovered such error but for the fact of the great 
increase in the value of the land due to oil development. 

Featherston's deed called for 220 acres, more or less. The phrase 
"more or less" has no signifîcance under the Louisiana law, which 
provides that, in event the land sold exceed or fall short upwards of 
one-twentieth of the acreage stated in the deed, the vendor on the one 
hand, or the vendee on the other, may claim, respectively, a supplément 
or aVliminution of the price. The actual acreage conveyed to Fcather- 
ston was only 5 acres short of that called for in his deed, less than one- 
twentieth ; but, should the deed be corrected, so as to include the land 
in controversy, 16.32 acres, he would receive 231.32 or 11.32 acres in 
excess of what his deed called for, more than one-twentieth. Should 
the court correct the deed by adding this 16.32 acres, défendants would 
then hâve an action against plaintifïs for a supplément of the price cov- 
ering this 11.32 acres in excess of the 220 acres named in the deed, but 
only for about $5 an acre, whereas its présent value is a hundred times 
that sum. Civil Code, 2492, 2493, 2494. 

May Featherston or his vendees now demand f rom the Delaneys deed 
to this 11.32 acres, which, at the time of its purchase and for many 
years thereafter, Featherston had no idea he was purchasing? Neither 
Featherston nor his wife are parties plaintifE to this suit, and Orgain, 
who purchased the land in controversy from Featherston, did so with 
f uU knowledge that the latter had no record title, and that he was buy- 
ing a lawsuit, His claim now is that his deed from Featherston should 
be made good by a reformation or correction of the deed from the De- 
laneys to Featherston, so as to include this land which Featherston nev- 
er even supposed, at the time, or for many years thereafter, that he was 
buying. 

While plaintiffs do not pray for the correction of the various deeds to 
J. B. and Anna Delaney from their coheirs, dating back as far as 1896, 
or the correction of the original error in the recordation of the deed 
from Langford to the Delaney minors in 1871, but pray only for the 
correction of the deed from J, B. and Anna Delaney to Featherston in 
1911, yet such would be the practical effect of a correction of the latter 
deed. The law does not f avor stale demands. 

[3] The right to hâve an equity court correct a deed must he in the 
vendor as well as the vendee; yet it could hardly be maintained, at this 
late date, that, had there been no oil discovered, and had it been défend- 
ants J. B. and Anna Delaney, who desired a correction of the deed, they 
could hâve maintained a suit against Featherston for a correction of 
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the deed so as to include the land in controversy, and forced him either 
to pay them the supplément of the price or recède from the original 
transaction, as provided in article 2493 of the Civil Code. 

[4] The remedy by suit in equity to reform a deed is net absolute, 
but it is discretionary with the court, whether, under ail of the circum- 
stances, the remedy is necessary to complète the ends of justice. 34 
Cyc. 907. The facts disclosed do not présent such a case. 

Plaintiffs' demands will be rejected at their costs. 



BRUNSON et al. v. CARTER OIL CO. 

(District Court, E. D. Oklalioma. Kovember 15, 1919.) 

No. 2539. 

Mines and minebals iS=358, 79(6) — Exploration oïl lease held valid, and 
not subject to fobpeittjre. 

An exploration and development "unless lease" for oil and gas, for 
which lessee paid a substantlal bonus, with privilège of renewal by pay- 
ment of a substantial sum annually, hcld a valid mutual contract based 
on a valuable considération, and not subject to forfeiture because of fall- 
ure to make an annual payment in time to a grantee of lessor, where it 
was in faot made before due, but through mistake of a clerk in failing 
to make proper entry of transfer of title on tbe records of lessee the pay- 
ment was sent to lessor, instead of his assignées. 

In Equity. Suit by E. L. Brunson and others against the Carter Oil 
Company. Decree for défendant. 
See, also, 259 Fed. 656. 

Bond, Melton & Mekon, of Chickasha, 0kl., and H. B. Eockett, of 
Comanche, Okl., for plaintiffs. 

Jas. A. Veasey and C. M. Oakes, both of Tulsa, Okl., for défendant. 

WILLIAMS, District Judge. The facts as stipulated are in effect 
the same as set up in defendant's answer. The motion to strike this 
answer bas heretofore been overruled. See written opinion heretofore 
filed. (D. C.) 259 Fed. 656. The lease hère under considération was 
executed by the lessors for a bonus considération of $540 cash in hand 
paid to the lessors by the lessee. The rental of $90, to be paid May 19, 
1918, should bave been paid plaintiffs, rather than their grantors, A. 
C. Flowers and wife, as plaintiffs had, after the payment which was 
due on May 19, 1917, had been paid by défendant prior to May 7, 1917, 
mailed on said date to the défendant an abstract of title and the original 
deed to them from his said grantors, and on May 9, 1917, through its 
clerk in the title and lease department, défendant wrote the plaintiffs 
as follows: 

"We are returning herewlth your deed to the Flowers land in section 23 — 
2S — 5W, also your abstract, and wish to advise that proper notice has been 
made on our lease and rental ledgers to show as [to] the owner of this acre- 
age und entitled to any payuients failing due on same. As to the $90.00 which 
we hâve paid to A. C. Flowers, and which amount was due on this acreage as 

©ssFor otUer cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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routai ou tlie 19tli iust,, wish to say that \ve are to-day writins Mr. Flowers, 
asklng hiiii to autliorizc the bank at Duncan to retuni to us this umouiit, and 
If same is doue \ve will issue check to you in tlùs amourit ; however, if Mr. 
Flowers will not tlo this, we do not feel that we are oliliged to talce any further 
steijs in the matter, and will expect you to settle same with him." 

Défendant tendered into court, for plaintiff, $90 with légal interest 
thereon from May 19, 1918, and the further sum of $90, with légal 
interest thereon from the 19th day of May, 1919, and as rental due 
under said lease on or about May 19, 1919. The lease provides that: 

"Ail reniais due hereunder shall be paid by Icssee's check, mailed, postago 
prepaid, to lessor at Duncan, Okl., or to First Xat. Banlc of Duncan, Okl., for 
les'sor's crédit on or before the date any Kuch rental shall become payable. 
Said bank, by a power irrévocable, is hereby made the agent of lessor to accept 
ail reniais paid hereunder, and the same shall continue as the depository ot 
such reniais duriug the life of this lease regardless of changes in the owner- 
sldp of said laud or said rentals. No change in the ownership of said land, 
or the rentals or royalties due hereunder, shall effect or bind the lessee untii 
such purchaser shall liave furnished the lessee an abstract of title to such 
lands, certifled to date, showing as a part thereof the title claimed by sucli 
purchaser. * * * " 

The check or draft sent to the First National Bank of Duncan con- 
tained the f ollowing clause, to wit : 

"Being payment in full for rental from May 10, 1918, to May 19, 1019, as 
per ternis of lease covering lands described as follows: N2 NE4 SE4 & SW4 
NE4 SE4 & NW4 SE4 & N2 SW4 SE4 23— 2S— 5W." 

If the lessee desired for said lease to continue in force after the 
period for rental payment, it was ils duty to cause said payment to be 
made in accordance with the requirements of said lease. Défendant 
did not neglect such duty. On the contrary, it attempted to make said 
payment many days before it was required to be paid. In the letter 
written by the clerk of the title and lease department on May 9, 1917, 
he stated that — 

"Proper notation bas been made on our lease and rental ledgers to show as 
[to] the owner of this acreage and entitled to any paymeuts falling due on 
same." 

Obviously, when that letter was written, the clerk of the rental and 
lease department thought he had made such notation. It may be that 
he had acted and made the notation, but by mistake placed it on tUe 
wrong sheet, or that he thought he had made such notation when in 
fact he had not made it. The statute (section 908, Rev. Laws 1910) 
defines a mistake of fact as a mistake not caused by the neglect of a 
légal duty on the part of the person making the mistake, and con- 
sisting in (1) an unconscious ignorance or forgetfulness of a fact, past 
or présent, material to the contract, or (2) belief in the présent exist- 
ence of a thing material to the contract, which does not exist, or in the 
past existence of such a thing, which has not existed. If he had not 
made the notation, but, thinking that he had, made the statement, that 
constituted a mistake. 

The défendant had an approved system for keeping its books and 
accounts and compétent clérical help. The conclusion is inévitable that 
there was no négligence in this transaction, but that this défendant did 
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exercise due care. The admitted facts show that other large oil com- 
panies employ a similar System of bookkeeping and accounting. In 
addition to the authorities cited in the former opinion filed by me in 
this case, the case of Pyle v. Henderson, 65 W. Va. 39, 63 S. E. 762, 
has been brought to my attention. An "unless lease" was there imder 
considération, and equity granted rehef . In the opinion it is said : 

"It would seeni to me that a lease of thls c4iaracter, the les.'^or receiviiiK' 
valuable considération for the privilège of exploration for oil, would confer 
a valid right of exploration for the time and on the ternis sjioken of in It. 
Such would seem to be the intent of the parties and the .iustice of the rnattor, 
notwithstanding the contract iniposed no olilisatlon on the lessee to drill or 
pay. The lessor has been pald his priée for giving snch privilège. It seenis 
that thi.s was the construction of the Eclipse Case |47 W. Va. 84, PA S. E. 92.1] 
in the opinion by Judge McWhorter in Harness v. Eastern Oil Co., 49 W. Va. 
on page 250, 38 S. B. 670. Denying the aptness in that case * * * he 
said : 'In that case the les.see had paid nothing ; had donc nothing.' In liOw- 
ther Co. v. Ouffey, 52 W. Va. 88, 43 S. E. 101, Judge Dent, who prepared the 
opinion in the Eclipse Case, differed the two cases l)ecause of .'fl paid as a 
bonus. That lease imposed no obligation on the lessee. In Tibl)s v. Zirkle. i")5 
W. Va. 49, 46 S. E. 701, 104 Am. St. Rep. 977 [2 Ann. Cas. 421], a point held Is: 
'An option given for a valuable considération cunnot be revoked unîll the tlmo 
llniit thereon has explred. If such option is without considération, it niay be 
wlthdrawn or revoked at any time before acceptance.' So \ve caimot say 
that from mère want of mutuality Bunfill could ignore the tirst lease." 

In West Virginia the same distinction is made between an "or lease'' 
and an "unless lease" as is recognized by the Suprême Court of Okla- 
homa in Frank Oil Co. v. Belleview Cas & Oil Co., 29 Okl. 719, 1 19 
Pac. 260, 43 L. R. A. (N. S.) 487, and Kolachnv v. Galbreath et al., 26 
Okl. 772, 110 Pac. 902, 38 L. R. A. (N. S.) 451. See Eastern Oil Co. 
V. Coulehan, 65 W. Va. 531, 64 S. E. 836, and authorities therein cited. 

In Bloom v. Rugh, 98 Kan. 589, 160 Pac. 1135, the court said: 

"Counsel for plaintiffs say: 'The appcUants' lease is what is terraed 
among the oil and gas fraternity an "unless lease," in contrai 11 stinction to 
what is termed an "or lease." ' A nice distinction is soughr to l)e made be- 
tween the case at bar and that of Rhodes v. Oil Co., 80 Kan. 702, 104 l'ac. 851, 
vvhich was an 'or lease' coutract. The cases decided by this court bave not at- 
tached any importance to such subtleties of hmguage, but hâve been determlned 
upon their individual and sub.stantial nierlts ; and the later drift of the déci- 
sions show a decided tendency to l'rown on forfeitures where the rights of 
the parties insisting thereon can otherwise be adequately protectod." 

In Kays et ux. v. Little et al., 103 Kan. 461, 175 Pac. 149, 1 A. L. R. 
675, an "unless lease" being under considération, the court said : 

"The plaintiff attempted to enforee the forfeiture of Foster's rights under 
the lease, although Foster was diligent in doing what the lease re<iuired that 
he should do. lie manifested no intention to abandon hi.s rights under the 
lease, not even by neglecting to make any effort to jiay the rental required 
until after the time fixed for that payment. Ile attempted to make thoso pay- 
ments before the stipulated time. It was not through any act of his that 
the payment did not reach the plaintiff in ample time. Under the circum- 
stances, it would hâve lieen inéquitable to hâve granted the plaintiff the relief 
he asked. The court decreed that Foster had a 'good, valid, and subsisting 
oil and gas lease' on the property in question, and rendered .iuilgment against 
the plaintiff for costs. The judgment rendered was justified by the facts, 
and is affirmed." 
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In Monihon v. Wakelin, 6 Ariz. 225, 56 Pac. 735, there was involved 
an option for renewal of a lease on a store building; the facts being 
as f ollows : 

"That on Oetober 28, 1SÔ7, more than six months before the expiration 
of said lease, plaintiff had elected and determined to exercise his option to 
renew sald lease, and had then determined and inteuded to give the défend- 
ant notice in writing of such intention and détermination six months prier to 
the expiration of the term of said lease, but because of an accident that hap- 
pened to plaintiff without his fault, and which he could not prevent, the 
plaintift was so injured as to render him physically and mentally incapacitated 
from glving such notice at any time between the said 28th day of Oetober, 1897, 
and on the 22d day of November, 1897, the plaintiff did give the défendant writ- 
ten notice of his élection and détermination to demand renewal of said lease 
for the term of five years from its expiration ; and the court further finds that 
at the time said notice was given, on November 22, 1S97, the défendant, J. D. 
Monihon, had made no contract for the lettlng of said promises to any other 
person, and was In the same position respecting said premises, and the use of 
and leasing thereof, as on November 1, 1897." 

In the opinion it is said : 

"An option to purchase, or to renew a lease, standing alone, unsupported 
by any considération which has passed, both In law and equity is regaraed 
dlfferently from a covenant to convey, or to renew a lease forming an inté- 
gral part of a contract or lease, containing several distinct covenants, and 
founded upon an adéquate considération. The latter is treated as more than 
a mère privilège, and as having ail of the éléments of a mutual contract. Hall 
V. Onter, 40 Cal. 63; Souffrain v. McDonald, 27 Ind. 269; House v. Jackson, 
24 Or. 89, 32 Pac. 1027. Such covenant to convey or to renew a lease, unless 
It be otherwise declared in the instmment itself, is properly held to constltute 
a substantial part of the whole contract, because it might well be considered as 
a material inducement which led to its exécution. In the case at bar this is 
lllustrated by the testimony of Wakelin. In eiïect, he testifled that, had no 
covenant to renew been inserted in the writteu lease, he would not hâve agreed 
to it, for the reason that the premises at the time had a prospective value as 
a place of business greater than it then possessed, and he therefore agreed to 
pay the stipulated rent for the term, because of the privilège of leasing the 
premises for a further term when the premises, through the growth of the 
town and the extension of trade, should be made more valuable to him as a. 
business stand. We view the covenant to renew in the lease as a mutual con- 
tract, founded upon an adéquate considération, and will therefore give at- 
tention to the law applicable to contracts of renewal, rather than to mère 
options to renew." 

In the case at bar, the cil and gas mining lease was executed on 
May 19, 1916, for a recited considération of "$1 * * * ju hand 
paid by the lessee and other valuable considération." It is stipulated 
that the défendant, at the time of the exécution and delivery of such 
lease as aforesaid, paid A. C. Flowers and Cordia Flowers, his wife, 
the sum of $540 in cash as bonus for said lease. 

In Monihon v. Wakelin, the contention being that the option, stand- 
ing alone, was unsupported by any considération which had passed, it 
was held that Wakelin, the lessee, having "agreed to pay the stipulated 
rent for the term, because of the privilège of leasing the premises for 
a further term when the premises, through the growth of the town and 
the extension of trade, should be made more valuable to him as a busi- 
ness stand," and the court viewed the covenant in the lease to renew as 
a mutual contract founded upon an adéquate considération and pro- 
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ceeded to give attention to the law applicable to contracts of renewal 
rather than mère options to renew. 

In Shaffer v. Marks (D. C.) 241 Fed. 155, Judge Campbell, in re- 
ferringto Witherspoon v. Staley (Tex. Civ. App.) 156 S. W. 557, which 
involved an "unless lease," said: 

"In this case deposit of tlie reiital due as stipulated in the lease was made 
tvvo days late. It does not appear that an attempt was made to deposit on 
time which was prevented by accident or mistalce." 

In Monihon v. Wakelin, supra, time being of the essence of the con- 
tract, the provision or option for a renewal of the lease was held to be 
a substantial part of the contract because it might well be considered as 
a material inducement for its exécution. The lessee had been in pos- 
session for a period and had paid a substantial monthly rental. In the 
instant case, the lease heing for prospecting or exploring for oil or gas, 
with a provision for the payment of a fixed annual rental, as delay or 
lieu money, a substantial bonus having been paid at the time of its 
exécution, the taking of possession of the premises by the lessee had 
not become essential. The défendant having a substantial vested prop- 
erty right ad personam in this lease, did not the provision for an exten- 
sion "constitute a substantial part of the whole" lease "because it might 
well be considered as a material inducement for its exécution" ? As to 
such vested property right, whether in rem or ad personam, the Kansas 
court refused to make nice distinctions in determining as to whether 
it would grant relief against a forfeiture or failure of said right. In 
West Virginia nice distinctions are made, but still the relief is granted 
where a valuable considération passed for the privilège which consti- 
tuted a vested property right ad personam. In Shafïer v. Marks the 
court was not concerned about nice distinctions as to the character of 
the property right, but only as to whether a vested property right was 
being f orf eited or iost, for which equity should afiford a remedy. By a 
continuance of the payments of the rentals défendant may pursue the 
exploration for oil and gas, a right for which it has not only contracted 
for but also for which it paid a bonus of $540. Without the neglect of 
any légal duty, having exercised due care relative to said transaction 
and having long prior to May 19, 1918, elected and determined to pay 
said rental due on said date and having shown itself "ready, désirons, 
prompt and eager," and acted within the fîxed option time; but, said 
payment not having reached the plaintiiïs within such time limit on 
account of such mistake, plaintifï is not entitled to hâve said lease 
canceled, but défendant may retain same as now existing and in force. 

A decree will accordingly be entered. 
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COCHRANB V. GARVAN, Allen Property Custodlan, et al. 

(District Court, E. D. New York. February 26, 1920.) 

L. Sales <S=33-5 — Impkovidence not grotjnd for kelief feom transfer. 

A voluntary transfer of property, however Improvident or ill-advleed, 
and even though induced by bad advice, cannot be set aside by a court 
of equlty, in the absence of proof of fraud. 
2. Sales <S=»52(7) — Instjfpicient peoof of feaud. 

Evidence héld not to sustain allégations of complainant that stie was In- 
duced to transfer property by frandulent misrepresentations made by 
her attorney. 

In Equity. Suit by Mary J. Cochrane against Francis P. Garvan, 
Alien Property Custodian, and others. Decree for défendants. 

Hervey, Barber & McKee, of New York City (I. R. Oeland and A. 
W. Barber, both of New York City, of counsel), for plaintiff. 

"Leventritt, Cook, Nathan & Lehman, of New York City (Harry L. 
Sherman and Harold Nathan, both of New York City, of counsel), for 
défendant Elizabeth C. Seaman. 

Spier Whitaker, of Washington, D. C, and Harland B. Tibbetts, of 
New York City, for défendant Alien Property Custodian. 

GARVIN, District Judge. This action is brought under section 9 of 
the Trading with the Enemy Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 3II5I/2C), which provides as follows: 

"That any person, not an enemy, or ally of enemy, elaiming any interest, 
rlght, or title In any money or other property wbich may bave been conveyed, 
transferred, assigned, dellvered, or paid to tbe Alien Property Custodian here^ 
under, and held by him or by the Treasurer of tbe United States, or to whom 
any debt may be owing from an enemy, or ally of enemy, whose property or 
any part thereof sball bave been conveyed, transferred, assigned, dellvered, or 
paid to the Alien Property Custodian hereunder, and held by him or by tbe 
Treasurer of tbe United States, may file wlth tbe Custodian a notice of bis 
daim under oath and In such form and contalning such partlculars as the 
said custodian shall require ; and the Président, If application is made there- 
for by the clalmant, may, with the assent of the owner of said property and 
of ail persons elaiming any right, title, or interest therein, order the payment, 
conveyance, transfer, assignment or delivery to said clalmant of the money or 
other property so held by the Allen Property Custodian or by the Treasurer of 
the United States or of the interest therein to which the Président shall dé- 
termine the clalmant is entltled : Provided, that no such order by the Président 
shall bar any person from the prosecution of any suit at law or In equity 
against the claimant to establish any rlght, title or Interest which he may bave 
in such money or other property. If the Président shall not so order wlthin 
sixty days after the filing of such application, or If the claimant shall hâve 
flled the notice as above required and shall hâve made no application to the 
Président, said claimant may, at any time before the expiration of six montha 
after the end of the war, institute a suit in equlty in the District Court of the 
United States for the district In which such claimant résides, or, if a corpora- 
tion, where it bas its principal place of business (to which suit the Alien 
Property Custodian or the Treasurer of the United States, as the case may be, 
shall be made a party défendant), to establish the interest, right, title, or 
debt so claimed, and if suit shall be so Instltuted then the money or other 
property of the enemy, or ally of enemy, against whom such interest, right, 
or title is asserted, or debt claimed, shall be retained in the custody of the 

©=>For other cases eee eame toplo & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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Alien Proporty Custodian, or in the Treasury of the fnited States, as provided 
In this net, and until final judgment or decree which shall be entered in favor 
of the claimant shall be fuUy satisfled by payment or conveyance, transfer, as- 
signment, or dellvory by the défendant or by the Allen Property Custodian or 
Treasurer of the United States on order of the court, or until final judgment 
or decree shall be entered against the claimant, or suit otherwise terminated. 

"Except as herein provided, the money or other property conveyed, trans- 
ferred, assigned, delivered, or paid to the Alien Property Custodian shall not 
be liable to lien, attachment, garnishnient, trustée process, or exécution, or 
sub.iect to any order or decree of any court. 

"This section shall not apply, however, to money paid to the Alien Property 
Custodian under section 10 hereof." 

The plaintiff transferred to the défendant Bondy on January 16, 1915, 
a voting trust certificate for 490 shares of the Steel Barrel Company of 
America, Incorporated, and the rights thereunder, reserving to herself 
a life interest therein, and has bronght this action to set aside the trans- 
fer, claiming that it was procured from her by fraud and misrepresen- 
tation on the part of Harold Nathan, an attorney. The suit was 
originally brought against A. Mitchell Palmer, then Alien Property 
Custodian, Oscar Bondy (an alien enemy), the Steel Barrel Company of 
America, Incorporated, and Samuel Black and Horace A. Demarest, 
as trustées. Thereafter Francis P. Garvan became Alien Property Cus- 
todian and was substituted for Palmer as a party défendant. Bondy 
has not appeared, and neither the Steel Barrel Company of America, 
Incorporated, Black, nor Demarest has taken any part in the trial, being 
apparently without interest in its outcome. Elizabeth C. Seaman, a 
daughter of the plaintiff claiming an interest in the subject-matter of 
the controversy, has been permitted to intervene, as a party défendant, 
by order of the court. 

At the beginning of the trial, the Alien Property Custodian questioned 
the jurisdiction of the court, contending that before an action could be 
brought against him under section 9 of the Trading with the Enemy 
Act, the stock must hâve been transferred to his name. The jurisdic- 
tion of the court is now conceded, or at least not disputed, by the Alien 
Property Custodian. Two questions are presented for détermination. 

First. Is plaintiff entitled to hâve the transfer set aside? 

Second. If the plaintiff' has failed to establish her claim, what, if 
any, interest has défendant Seaman in the property? 

Before proceeding to consider thèse questions, in the light of the 
proof adduced, it is appropriate to state that the court is of the opinion 
that plaintiff's contention that a recovery can be had without proof of 
fraud is without authority. However unfortunate may be the position 
of an aged and infirm plaintiff, who had made an improvident or un- 
wise disposition of her property by a transfer thereof, because of poor 
judgment in accepting and acting upon bad advice, yet if suit is 
brought to set aside such transfer because of fraudulent niisrepresen- 
tations upon which it was made, the law is well settled that even if a 
most distressing condition appears, the court is without power to grant 
relief in the absence of proof of fraud. 

In Dashiell v. Grosvener, 66 Fed. 334, 13 C. C. A. 593, 27 h. R. A. 
67, Judge Goff said ; 
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"The charges of fraud hâve been made either under an entlre misconceptioD 
of the facts or with a recklessness that at least Is not commendable, and 
should not be encouraged by an endeavor on the part of this court to relleve 
the complainants of Uie embarrassment caused thereby by holding that they 
are entitled to a decree founded on some gênerai ground of equity jurisdiction, 
not especially pleaded, but supposed to be Included iti the prayer for gênerai 
relief. While equity will always relleve those who suffer from acts of fraud, It 
has also always required that those who seek its jurisdiction on that account 
shall, after having carefully scrutinlzed the cause of complalnt, most clearly 
formulate the allégations of the same, and then they shall fully prove that 
whlch they hâve so alleged." 

The court quoted the following language used in Tillinghast v. 
Champlin, 4 R. I. 173, 67 Am. Dec. 510: 

"In almost ail thèse cases It will be found that the objection to relief was not 
that the blU did not contaln allégations sufficient to afford a basi'S for the in- 
ferlor or secondary relief upon which the plaintitï wislied to fall back, but 
that, having mingled with those allégations imputiitioiis of personal corrup- 
tion or actual fraud, he had pointed his bill only to relief upon this higher 
ground, and must therefore succeed upon that ground or not at ail." 

See, also, Burk v. Johnson, 146 Fed. 209, 76 C. C. A. 567. 

In 1911, while the défendant Seaman controlled the Ironclad Manu- 
facturing Company, of Brooklyn, N. Y., a pétition in bankruptcy was 
filed against it, which was followed by extensive litigation. As a re- 
suit of the efforts of the défendant Seaman to prevent a total loss, af- 
ter various preliminaries, the défendant corporation was organized in 
the fall of 1912 to conduct the business of manufacturing steel barrels 
at Newark, N, J. ; the entire capital stock, except directors' shares, be- 
ing issued to the plaintiff. This company, the stock of which was nom- 
inally owned by plaintiff, was fînanced by her only to a very limited ex- 
tent; the conclusion is irrésistible that property and funds controlled 
by défendant Seaman together with her activity and energy made the 
new company possible, although its later prosperity does not seem to 
hâve been due to her connection with its affairs. The proof does not 
disclose that plaintiff took any real part in its management. In 1914 
creditors of the American Steel Barrel Company, another corporation, 
controlled by défendant Seaman, were threatening proceedings against 
the Steel Barrel Company of America, Incorporated, because of the 
transfer of machinery from the factory of the former company to 
that of the latter. In December of that year negotiations conducted by 
Mr. Nathan, representing the plaintiff and the Steel Barrel Company 
of America, Incorporated, resulted in an agreement of settlement by 
which the Steel Barrel Company of America, Incorporated, assumed 
various debts and the plaintiff transferred to trustées a certificate rep- 
resenting 98 per cent, of the capital stock of said company (490 shares) ; 
the trustées in turn issued to plaintiff a voting trust certificate, provid- 
ing that thèse shares be returned to plaintiff upon the termination of 
the voting trust agreement. Plaintiff now seeks to set aside her as- 
signment to Bondy of said voting trust certificate. It appears that 
Bondy had substantially aided plaintiff 's family in a financial manner; 
he had known défendant Seaman for many years, and his attitude to- 
ward her was very friendly. While apparently he was acquainted with 
other members of the family, there is nothing to indicate that he would 
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have extended this assistance, had it not been for a désire to aid that 
défendant. 

There is little direct évidence of what occurred when the transfer 
was made. The plaintiff testified that she went to Nathan's office 
January 16, 1915, with her daughter-in-law, Jane H. Cochrane, who was 
requested by Nathan to remain outside while he talked with plaintiff 
in his private office ; that he told her (plaintiff) to assign the stock to 
Bondy, in order to save it f rom the creditors ; that she did not under- 
stand she was divesting herself of the title, but thought the stock would 
come back to her. 

Mr. Nathan, on the other hand, testified that he had discussed the 
matter fully with the plaintiff, and that she had said that she wished 
Bondy to be reimbursed for his advances, and that she desired to trans- 
fer the stock to him, having complète confidence that he would see 
that the stock uhimately went to Mrs. Seaman, which was in accord- 
ance with the wishes of the plaintiff. 

It is quite true that transactions between attorney and client are close- 
ly scrutinized, and that such transactions are often declared void by the 
courts which between other persons would be held unobjectionable ; 
but it by no means follows that because thereof this assignment must 
be set aside. If it be conceded that by reason of the relation Nathan 
has the burden of showing, not only that he used no undue influence, 
but that he fully advised the plaintiff, and that she benefited as much as 
she would have, if she had dealt with a stranger, it must be determined 
whether or not he has sustained this burden. The plaintiff is an aged 
woman, but displayed throughout the trial an extraordinary keenness 
of mind. It is unbelievable that she should have doubted the propriety 
of the assignment and Mr. Nathan's friendship, as she testified, at the 
time of the assignment, and should have waited until the creditors were 
paid before taking steps to avoid her action, and yet have totally for- 
gotten it when Mr. Nathan wrote her on March 15, 1918, referring to 
the transfer. Her letter to him, dated March 20, 1918, saying that she 
had no recollection of the transaction, does not ring true, in view of her 
testimony that she had gone to his office in the fall of 1917 to see the 
very paper involved. The frequency, too, with which she repeated, in 
substance, "I did it to save it from the creditors," was not impressive, 
and suggested that, having come to believe that she had actually used 
them, she had determined to reiterate thèse words, if she remembered 
nothing else. It may he noted that, if her contention is correct, she was 
lending herself to a scheme to put property out of the reach of those en- 
titled to it, an act which does not make her a more believable witness, 
and which, of itself, abundantly justifies refusing to set aside the trans- 
fer. The plaintiff has not come into court with clean hands, if she as- 
serts that the transfer which she now seeks to avoid was made by her in 
order that creditors might not be able to find property to be applied in 
payment of their claims. 

This litigation has been attended by so much bitterness between the 
parties, which is not altogether uncommon where members of one 
family are involved, that the court during the trial, endeavored earnest- 
ly to reconcile the conflicting interests and to restore the natural rela- 
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tion of mother and daughter between plaintiff and défendant Seaman 
which had ceased to exist. Ail efforts to that end failed, and the ac- 
tion niust be decided on the merits. 

Inasmuch as, in addition to the great importance to the parties to the 
action of the questions invCslved, most serions charges of professional 
misconduct hâve been made and urged against an attorney practicing 
before this court, charges which not only involve his réputation as a 
member of the bar, but which go to the very propriety of his being per- 
mitted to continue to act as such, the court has given the record and the 
questions discussed in briefs of counsel most careful and earnest con- 
sidération. 

In view of ail the surrounding circumstances, Nathan's version of 
what transpired at his office January 16, 1915, is borne out by every 
probability. Plaintiff's testimony concerning her charge of fraud by 
means of false représentations has no corroboration, is vigorously — 
indeed, hotly — denied by Nathan, and can be credited only upon the 
theory that plaintiff was willing to lend herself to a scheme by which 
property standing in her name could be removed from the possibility 
of seizure by creditors. The testimony of Nathan is that what was doue 
was with plaintiff's fuU approval, and pursuant to her wish to discharge 
a moral obligation to Bondy, secure to her daughter, through him, the 
ultimate control of the Steel Barrel Company of America, Incorporated, 
to which she was in ail f airness entitled, and at the same time to retain a 
life interest in the stock, thus assuring her own comfort during the re- 
mainder of her life. Such an act is what might be expected from one 
actuated by a désire to do that which ought to be done, and the co- 
opération of Nathan with his client was commendable. An attorney 
who measures up to the highest standards of his profession must not 
only be learned in jurisprudence, but must be ever alert to encourage 
and even to urge upon his clients the récognition of moral obligations 
as well as a compliance with statutes as interpreted by décisions. The 
lawyer, who knows only the law, and not the principles of righteousness 
and justice upon which law should be founded, fails to realize that with 
intellect, but without conscience, he cannot discharge his duty as a 
member of that profession which peculiarly requires a clear conception 
of the great fundamental distinction between right and wrong, when- 
ever a moral question is involved. 

Mr. Nathan's more récent conduct in this matter has also been the 
subject of severe criticism by the plaintiff. The suit at bar was preced- 
ed by an action in the New York Suprême Court, in which a référée 
was appointed. As soon as Nathan ascertained that his professional 
conduct was questioned, he asked leave to appear before the référée 
and testify, so that there might be no suggestion that his silence meant 
that he f eared or was unwilling to hâve his version made known. In the 
pending action, he has at ail times maintained that plaintiff's charges 
were false, and wickedly false. Involving, as they do, his honor, and 
having been made by the plaintiff, she cannot be heard to complain 
that he has taken the stand and testified. The suggestion that Nathan 
was guilty of misconduct in conferring with the Alien Property Cus- 
todian is without merit. Indeed, the brief of the latter shows that 
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anything of the sort was at the government's request, in order that the 
full facts might be disclosed at the trial. If he had brought suit in 
Mrs. Seaman's behalf, after acting for the plaintifif, another question 
might arise ; but as the plaintiff has made thèse charges against him, 
which he dénies vvith great force, no reason suggests itself to prevent 
his firm appearing for défendant Seaman and endeavoring thereby to 
establish what he claims to be the actual facts, particularly as she was 
represented at the trial by counsel in no vvay previously connected with 
the matters involved. 

The court is of the opinion that the plaintitï has failed to establish 
the allégations of her bill of complaint to the extent of proving any 
fraud. There can be no decree in her favor. There is évidence which 
tends to establish that défendant Bondy made a valid déclaration that 
he held and would hold the property for the benefit of Mrs. Seaman. 
He has not appeared, and there is no reason to suppose that he would 
attempt to repudiate that position. 

The proof has established to the satisfaction of the court that de- 
fendant Seaman is in equity entitled to the stock involved herein upon 
the death of the plaintiff, and upon payment of the sums advanced by 
Bondy to défendant Seaman and of whatever sums hâve been expend- 
ed, or for which the Alien Property Custodian has become obligated, 
in the défense of this action. 

A decree in conformity with the views expressed may be presented 
upon notice. 



WP^BKR V. PEXXSYLVANIA E. CO. 

(District Court, E. D. l'ennsylvanlu. Mardi 8, 1920.) 

No. 2008. 

1. COMMEKCE ©=595 — AwAliD TO Snil'PER DY I.\TE|{.STATE COMMERCE COM- 

MISSION IIELD SUl'PORTED BY EVIDENCE. 

An award by the Interstate Comuierco Connnisslon of restitution to ttie 
ovvner of h coal mine aîraliist a l'ailroad eonipany for discriiniiintion in tlie 
distribution of cars held supported l)y sullicient It-^al évidence. 

2. Commerce 'S:=>97 — Instructions in action for discrimination affirme». 

Giving and refusing of Instructions, in an action ajcainst a railroad 
company to enforce an award of restitution inado by the Interstate Com- 
merce Conunission for discrimination in distribution of coal cars, reviewed 
on motion for new trial, and held not error. 

At Law. Action by Isaac C. Weber, surviving partner of the 
partnership of W. F. Jacoby and Isaac C. Weber, trading as W. 
F. Jacoby & Co., against the Pennsylvania Railroad Company. On 
motion by défendant for new trial. Denied. 

See, also, 242 U. S. 89, 37 Sup. Ct. 49, 61 L. Ed. 165. 

William A. Glasgow, Jr., of Philadelphia, Pa., for plaintiff. 

Francis I. Gowen, of Philadelphia, Pa., for défendant. 

®=5Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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THOMPSON, District Judge. [1,2] The jury rendered a ver- 
dict in favor of the plaintiff for $36,787.45. This is the équivalent 
of the award by the commission of $21,094.39, principal, with inter- 
est at 6 per cent, f rom June 28, 1907 ; so that the question raised by 
the first reason for a new trial, whether it is excessive, dépends upon 
whether there was sufficient légal évidence of damage before the 
commission upon which to base its award. That question will be 
taken up in a discussion of other reasons. 

As to the second, third, and fourth reasons, the court was asked 
in the second point for charge to make a computation of percentages 
based on the rating of mines and the cars placed at the mines, and to 
instruct the jury as to such percentages. This is true, also, of the 
fourth point. The computation asked was the ascertainment of fact, 
not of law. 

The second, third, and fourth reasons are ail based upon the 
plaintiff's contention that the only discrimination as to which the 
plaintiff could recover was in respect to distribution of cars actually 
placed in the Tyrone région. The plaintiff's case was not based upon 
that claim alone, for in their pétition they charged discrimination, 
not only as to illégal préférences in the distribution of cars actually 
distributed in the Tyrone division, but also discrimination through 
the arbitrary allotment of 640 cars per day to other divisions for the 
use of other mines in those divisions. Evidence in support of a 
claim of préférence in allotment of cars to other divisions was given 
before the Interstate Commerce Commission to show that the defend- 
ant's employés received orders to give the Berwind-White Coal Min- 
ing Company a spécial allotment of 500 cars daily, and of that the 
commission in its report says : 

"It must be eondeinned in strong terms as an undue préférence of one 
coinpany and district, and an undue discrimination against coal opérations 
in anotlier district." 

Evidence was also offered before the commission, and read to 
the jury at the trial under objection, to show sales by the défendant 
to the Berwind-White Coal Mining Company of 1,000 of its own cars, 
and to two other shippers of 700 and 500, respectively, of its own 
cars, making a total of 2,200 cars sold to shippers. 

Certain testimony of Mr. Hutchinson, gênerai manager of défend- 
ant, given in the coal and oil investigations, was offered before the 
commission, and read in évidence at the trial, to show that the Penn- 
sylvania System was thereby deprived of 140 cars per diem for gên- 
erai distribution. The 500 cars per diem arbitrarily allotted to Ber- 
wind-White Coal Mining Company, and the 140 cars per diem re- 
ferred to in Mr. Hutchinson's testimony, made up the 640 cars per 
diem of which the plaintiffs claimed the Tyrone division was deprived, 
and which were used preferentially in other divisions; and testi- 
mony was offered to show that the gênerai distribution of those 
cars woUld hâve meant 67 cars per day for the Tyrone division, in 
addition to those actually distributed iij that division. 

As to the 1,000 cars sold to the Ber^^^nd-White Coal Mining Com- 
pany, the commission found that the défendant to that extent had 
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diminished its capacity to supply the coal car requirements of other 
coal opérations upon its lines, and further stated that — 

"While the riglit, as a légal proposition, of an Interstate carrier to sell its 
equipment, has net been diseussed before us in thèse cases, and therefore wUl 
net be considered in this report, the least that can be said of that transaction 
is that it indicates a désire on the part of the défendant at that time to for- 
ward the interests of a particular company at the expansé of its competitors." 

This report concludes: 

"For the présent, and for the reasons there explained (in Hillsdale Coal & 
Coke Co. V. P. R. R. Co. [D. C] 237 Fed. 272) we shall limit our ordcr to a 
flnding that in the several respects hère mentloned the défendant was gullty of 
a discrimination against thèse complainants, leaving for détermination after 
further argument the question of the extcnt to which the complainants may 
hâve been damaged thereby." 

The "several respects hère mentioned" refer to the spécial allot- 
ment of 500 cars daily to the Berwind-White Coal Mining Company, 
the sale of the defendant's own System coal cars, and the distribution 
rules of the défendant, resulting in not charging allotments to the 
Berwind-White Coal Mining Company of its private cars against its 
pro rata share. The report of the commission contains a finding of 
the ultimate fact of discrimination as to the 500 cars daily allotted 
to the Berwind-White Coal Mining Company, and distributed at its 
collieries on other divisions, and that is sufficient to establish it as 
prima facie évidence for the jury. The facts and conclusions stated 
concerning sales of cars to shippers, with the resuit that the défend- 
ant to that extent diminished its capacity to supply the coal car re- 
quirements of other coal opérations upon its lines, and the finding that 
that indicated a désire on the part of the défendant to forward the 
interests of a particular company at the expense of its competitors, 
was sufficient to go to the jury as prima facie évidence of discrimina- 
tion, but the légal right to sell its cars to its customers was not passed 
upon. Its effect as a discrimination, however, was stated as a fact. 
Meeker v. Lehigh Valley Railroad Co., 236 U. S. 412, 35 Sup. Ct. 
328, 59 L. Ed. 644, Ann. Cas. 1916B, 691. 

To hâve charged in accordance with the defendant's request as to 
points 2, 3, and 4, therefore, would hâve been taking from the jury 
ail évidence of discrimination in preferring other divisions to the 
Tyrone division, and would hâve confined the claim entirely to dis- 
crimination as to distribution of cars actually placed in the Tyrone 
division. 

The fifth reason was based upon the refusai of a request con- 
taining in part language identical with that the refusai of which was 
held error when this case was before the Suprême Court. 242 U. S. 
891, 37 Sup. Ct. 49, 61 L. Ed. 165. In the form in which it was 
presented, the court was asked to state to the jury a mathematical 
démonstration, and to instruct the jury that the mathematical démon- 
stration had been adopted by the commission and was erroneous, and 
that, therefore, the plaintiffs were not entitled to recover. When 
the case was before the Suprême Court, it was upon a record which 
did not contain certain testimony that had been before the commis- 
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sion in relation to arbitrary allotments of cars nor the testimony of 
Mr. Hutchinson, gênerai manager of the défendant, taken in the oil 
and coal investigations, and the plaintiffs relied entirely in their proof 
of damages upon what was contained in the reports of the commis- 
sion. 

In the présent trial other évidence was introduced, embodying nnt 
only the testimony taken before the commission, but the testimony of 
witnesses to establish the preferential and discriminatory practices 
in relation to the spécial allotments of cars, and the diversion to 
other divisions of the defendant's fuel cars sold to shippers. Under 
thèse circumstances, it was the duty of the court to allow ail com- 
pétent évidence to go to the jury and to bave them détermine the 
questions of fact, including the question as to whether there was 
any other évidence before the commission to sustain an amount of 
damages coinciding with the amount which it would hâve awarded if 
Exhibit No. 10 had been the basis of their award. In the poi'^" the 
court was requested to find the facts. The défendant, therefoi^, in 
my opinion, was not entitled to bave the fifth point given to the 

The sixth point was an instruction that there was no évidence in 
the proceedings before the commission of discrimination upon which 
the award could be based, and the seventh that there was no évidence 
before the jury upon which an award for discrimination could be 
based. Thèse two points left out of considération entirely ail the évi- 
dence in relation to preferential allotments to other divisions and to 
mines in the Tyrone division, and were therefore, in my opinion, 
properly declined. 

I see no ground upon which the case could bave been taken from 
the jury as requested by the eighth point, the refusai of which is 
the subject of the eighth reason for a new trial. 

The ninth point is identical with the eighth point presented at the 
former trial, and which it was held by the Suprême Court upon the 
testimony produced at that trial should hâve been given in charge 
to the jury. 

Exhibit No. 10, which was the subject of the point, was thoroughly 
discussed in the charge, and after discussing the bearing of that ex- 
hibit upon the finding of the commission the jury were charged as 
f ollows : 

"The défendant eontends, and it properly contends, that If the commission 
based its nnding on the i}roposition that the plaintiffs should hâve received 
cars equal to what the favored shippers got, that that was an erroneous theory 
on which to award them damages, because if the favored shippers were getting 
unlawfully more cars than they were entitled to, it does not follow, and of 
course it would be contrary to law, that the plaintiffs should also get more 
than they were entitled to so as to hâve a quota equal to that of the favored 
shippers." 

After discussion of the prima facie effect of the report of the com- 
mission, the charge proceeds : 

"But the fact that it is prima facie évidence does not preclude it from 
attack, and the défendant bas ottered its (îvidence, and bas argued to you, 
and you are instrueted as a matter of law, that if the flnding of the conunls- 
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sion M'as based on thnt percentage dorived from those tabulatlons, and there 
is no other sntlicient évidence bel'ore the commission to estalillsli thèse 
iimounts, that the findlns of the connnission was an erroneous one, and 
the jury are justifled in disrogarding the report of the commission as évi- 
dence." 

It was then pointed out to the jury that there was other évidence 
before the commission, which they had a right to take into con- 
sidération, and after instruction that, if they found for the plaintiffs, 
it must be because they found there was sufficient évidence before the 
commission upon which to base its finding, and that finding was not 
based on Exhibit No. 10, the jury were charged as f ollows : 

"If ,vou shoiild flnd that the conclusion of the Interstate Commerce Com- 
mission that the plaintiff in the year ending April 1, 1905, should hâve re- 
ceived cars equal in capacity to 50.9 per cent, of the aggregate of their mine's 
daily rating, and in the period botween April 1, and Oetober 18, 1905, cars 
equal in capacity to 59.fi per cent, of the aggregate of their mine's daily 
i-ating — if you should find that that conclusion was reached or arrived at 
because of the evideiice presented by the plaintiff that the aggregate of the 
cars placed by the défendant at certain mines which had been selected for 
the purpose of comparison from those comprised in the région in which the 
plaintiff's mine was located, had been equal in tlie carlier period to 59.9 per 
cent, and in the later period to 59.6 per cent, of the aggregate ratings of thèse 
selected mines, for the basls of the commission's conclusion, then the award 
was an erroneous one, and under those circumstances the finding of the com- 
mission would îose its effect as prima faoio évidence, and you would only be 
justlfied in finding for the plaintiff if you find that from the other évidence 
offered before the commission, either of discrimination througli distribution 
to favored shippers in the Tyrone région, or through withholding cars from 
the Tyrone région, which should hâve been distributed there, the commission 
was justified in arriving at that conclusion. If you find that the commission 
was .iustlfied in arriving at that conclusion, or are satisfled from that évidence, 
and that évidence Is roinforeed by further évidence that the plaintiff lias 
offered in the case, then you would be justifled in finding a verdict in favor of 
the plaintiff, and assessing damages at the amount found by the commission." 

The jury were also instructed, which was in the defendant's fa- 
vor, that their verdict should not exceed the amount of the damages 
found by the commission. It was for the jury to find under the 
évidence whether the 640 cars distributed to other divisions or the 
500 cars arbitrarily allotted to Berwind-White Coal Company, if dis- 
tributed pro rata, would hâve brought the daily allotment up to a 
sufficient number of cars to show that the plaintiffs upon being de- 
prived of their share sufïered in damages to the extent found by 
the commission. There was every endeavor at the trial to be guided 
by the opinion of the Suprême Court, and to give the défendant the 
full benefit of its point, in so far as it was applicable to the testimony 
presented at the présent trial. If it had been given in charge to the 
jury as requested, it would hâve confined their considération merely 
to the report of the commission and the testimony which was presented 
at the former trial. It would bave taken away from their considéra- 
tion ail the additional évidence ofïered at the présent trial. 

In the tenth point, the subject of the tenth reason for a new trial, 
the court was a.sked to charge the jury that the commission had de- 
clined to make an award to the plaintififs based upon sales of cars 
made by the défendant or the spécial orders directing the placing of 
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500 cars at the mines of the Berwind-White Company. This would 
hâve been in effect instructing the jury that the award was based 
upon Exhibit No. 10 rather than leaving it to find the fact. There is. 
no statement in the report that the commission so dechned. 

The eleventh point asked the court to find as a fact, and to in- 
struct the jury as a matter of law, that the sale of the defendant's cars 
was not a preferential or discriminatory act, affecting the distribution 
of cars during the period in controversy, and was, I think, properly 
declined. 

The twelfth point, the subject of the twelfth reason, was declined 
because there was évidence from which calculation could be made 
showing what the plaintifïs would hâve received if the sales had not 
been made, and the same reason applies to the declining of the thir- 
teenth point which is the subject of the thirteenth reason. 

The fourteenth, fifteenth, and sixteenth reasons are based on the 
charge that the verdict was against the évidence, the weight of the 
évidence and against the law, and, in my opinion, cannot be sustain- 
ed as reasons for a new trial. 

The seventeenth reason is based on the admission, over the defend- 
ant's objection, of volume 8 of the testimony taken before the Inter- 
state Commerce Commission in the coal and oil investigation. This 
testimony was ofifered under the following circumstances : Mr. Jacoby, 
one of the plaintifïs, testified before the Interstate Commerce Com- 
mission, and the évidence was ofifered at the trial to show through 
testimony given by Mr. Hutchinson, gênerai manager of the Penn- 
sylvania Railroad Company, in the coal and oil investigation, that 2,- 
200 cars had been sold by the défendant to certain shippers, and 
that the withdrawal of this number of cars from the company's serv- 
ice would mean the withdrawal of 140 cars per day from the System. 
Mr. Jacoby had read from an abstract of that testimony and it was 
admitted before the commission without objection. I think, although 
the testimony was not in a judicial proceeding, that it was compétent 
for the plaintifïs to introduce at the trial of this case, to show upon 
what Mr. Jacoby's testimony before the commission was based and as. 
an admission by the défendant. 

As to the eighteenth reason, no ruling by any court has been called 
to my attention which holds that the amount of the award is not, 
along with other facts, prima facie évidence under section 16 of the 
Interstate Commerce Act (Comp. St. §• 8584), which provides that the 
commission shall make an order directing the carrier to pay to com- 
plainant the sum to which he is entitled, and that in a suit based 
upon the commission's order the findings and order of the commis- 
sion shall be prima facie évidence of the facts therein stated. This 
reason is not urged by the plaintifïs in their brief, nor was it made 
the subject of an exception. 

As to the nineteenth reason, the instruction to the jury that there 
was évidence to the effect that some of the mines in the district, which 
were not operating at certain times, were nevertheless receiving cars, 
was erroneous, and was corrected before the jury retired. The de- 



OVERTON vl CITY OP LOS ANGELES 951 

(263 P.) 

fendant contends that the court erred in the same part of the charge 
in saying to the jury: 

"Tliere is évidence to the effect that operators who were not demanding cars 
were recoiving cars, having cars allotted to them." 

I think this is harmless, inasmuch as it was followed by the ex- 
planatory statement: 

"There is évidence to the effect, and it is so stated in the commls.slon's 
report, that the defendant's employés were instructed to make a distribution 
«f at least 500 cars daily to the Berwind-Wlilte Company," etc. 

I cannot see that there was harm done to the défendant by the 
statement that the operators who were receiving the allotted cars 
were getting them without demand, and it is apparent that the référ- 
ence made was to the arbitrary allotment to the Berwind-White Com- 
pany. 

The twentieth, twenty-first, and twenty-second reasons are, in my 
opinion, without merit. 

As to the twenty-second reason, the question was left to the jury 
upon the ground that, when it is once established that a condition 
or fact exists, it is presumed to continue for a reasonable time there- 
after until the contrary is shown. There was nothing in the case to 
show that orders for car allotments were made annually so that it 
was for the jury to draw whatever inference was justified by the 
fact that the order was in effect in 1902, 1903, and 1904. 

The motion for a new trial is denied. 



OVERTON et al. v. CITY OF LOS ANGELES et al. 
(District Court, S. D. California, S. D. February 26, 1920.) 

No. E-48. 

1. ATTOBNET and client <S=^28 PEBSONS PRACTICING LAW MAY BE TAXED. 

The State may impose a llcense tax on the practice of law, aud make 
it unlawful to practice law without procuring a license thereunder. 

2. Injunction <S=85(2) — Enforcement of obdinance will not be kestbain- 

ed, theke being a bemedy at law. 

Persons, claiming that a city ordinance imposing a license tax on the 
practice of law is Invalid, hâve a plain, speedy, and adéquate remedy at 
law by writ of error to review a judgment for the tax or a judgraent of 
conviction, or by habeas corpus, and an injunction restraining its enforce- 
ment will be denied, unless the city authoritles seek. further litigation 
pending the prosecution of one of such remédies. 

In Equity. Suit by Eugène Overton and others doing business as 
Overton, Lyman & Plumb against the City of L,os Angeles and others. 
Bill dismissed. 

Eugène Overton, E. D. Lyman, and P. B. Plumb, ail of Los Angeles, 
Cal. (Geo. W. Prince, Jr., of Los Angeles, Cal., of counsel), for com- 
plainants. 

©ssFor other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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Chas. S. Burnell, City Atty., and Wm. P. Mealey, Asst. City Atty., 
both of Los Angeles, Cal., for respondents. 

TRIPPET, District Judge. This is a suit to etijoin the enforcement 
of an ordinance of the city of Los Angeles. The ordinance makes it 
unlawful for an attorney at law to practice his profession in the city 
without first procuring a license therefor, and makes the violation of 
any of the terms thereof a misdemeanor, with the usual penalties. 

The complainants contend that the fédéral court admits a lawj^er to 
practice, and that the privilège granted him by the fédéral court cannot 
be taxed by a municipality. The theory advanced is that to tax the 
privilège of practicing law in the fédéral court would be to tax one 
of our fédéral institutions, and would be in violation of the fédéral 
Constitution providing for fédéral courts ; and the complainants argue 
that the power to tax would be a power to destroy. 

[ 1 ] During the argument counsel expressed regret that they had 
been unable to find any fédéral authorities directly on the subject. My 
labors, however, hâve been rewarded by the very best of authority con- 
cerning the controversv. Brown v. State of Maryland, 12 Wheat. 419, 
6 L. Ed. 678; Royall'v. State of Virginia, 116 U. S. 572, 6 Sup. Ct. 
510, 29 L. Ed. 735. 

The opinion in Brown v. Maryland was written by Chief Justice 
Marshall. The case involved a statute of Maryland, which required 
importers of foreign articles to take out a license, and made it a pénal 
offense for violating the law. Chief Justice Marshall held that the law 
was in violation of the provision of the Constitution, which provides 
that Congress shall hâve the power "to regulate commerce with foreign 
nations, and among the several states, and with the Indian tribei. ' In 
deciding the case the Chief Justice said : 

"But, sliouM it be proved that a duty on the article itself would lie repiig- 
nant to the Constitution, it is still argued tliat this is not a tax upon the 
article, but on the person. The state, it is said, may tax occupations, and 
this is nothing more. It Is impossible to conceal from ourselves that this is 
varying the îorai, witliout varyiug the substance. It is treating a prohibition, 
which is gênerai, as if it were conflued to a particular mode of doing the for- 
bldden thlng. Ail must perçoive that a tax on the sale of an article, importedi 
only for sale, is a tax on the article itself. It is true the state may tax occupa- 
tions generally ; but this tax must be paid by those who employ the individual, 
or is a tax on his business. The lawyer, the physician, or the mcchanio must 
either charge mure on the article in lohich he dcals, or the thing itself is taxed 
through his person. This the state has a right to do, hecause no constitution- 
al prohibition extends to it. So a tax on the occupation of an importer is, in 
like manner, a tax ou importation. It must add to the price of the article, and 
be paid by the consumer, or by the importer himself, in lllce manner as a 
direct duty on the article itself would be made. This the state has not a 
riglit to do, because it is prohibited by the Constitution." (My italics.) 

The statement hère concerning the power of the state to tax the 
lawyer may be regarded as obiter dictum; but what this great jurist 
said concerning the Constitution of the United States must be accepted 
as authority, even though it were contained in a letter to a f riend. And 
it would be presumptuous on my part not to heed what he says. How- 
ever, the case of Brown v. Maryland has been cited by at least two state 
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courts of appellate jurisdiction as authorit}' upon thc very proposition 
hère at issue. Besides, the opinion has been cited by the Suprême Court 
in the case of Royall v. Virginia, supra, being a case involving the 
right of a state to require a lawyer to pay a hcense tax. 

I will briefiy quote some of the sentences in that opinion. Justice 
Matthews, in deciding that case, used the f ollowing language : 

"The Virginia Code of IS".'! * * * iirovidos tliat 'no persoii .slmll, with- 
out a llcenso anthorized by lîiw, praotioe as an attorney at law.' * « * Tliis 
revenue liconso, it wili lie observcd, is différent fvoni and In addition to ttie 
license to praetice law, Kiven only to sncli as on exaniination, as to ttioir 
charaeter and acquirenients, are fonnd to l)o duly qualified tlierefor. * * * 

"The payment required as a preliniinary 1o tiie license is in the nature and 
form of a tax, and is a due to tlie state, whieh it may demand aiul exact from 
every one of its citizens who eitlier will or inust follow sonie business avoca- 
tion within its limits, to tbo pursuit of which the assessment is inade a con- 
dition précèdent. It is an occupation tax, for which the lic(-nse is nierely a 
receipt and not an authority, except in that sensé, liccaiise it is laid and 
collectod as revenue, and not inerely as incident to the senoral police power 
of the state, which, under certain eircumstances and conditions, régulâtes 
certain employinents with a view to the public health, conrfort, and eonven- 
ience. * * * 

"That the party complying with the statutory conditions is ontitled as of 
right to the license is conelusive that tbe payment is a tax laid for revenue 
and not exaction for )>ur|)oses of régulation. * * * The occupation, which 
is the subject of the license, is lawful in itself, and is only prohil)ited for the 
purpose of the license: that is to say, i)rohibited in order to conir>el the talc- 
ing out a license, and the licen.se is re<iiiired only as a convenient method of as- 
sosslng and collecting the tax. (îooley on Taxation, 407. Such a license fee 
was heUl to be a tax by this court in the case of Brown v. Maryland, 12 Whcat. 
419 [6 L. Ed. 67S]. * * * 

"As the sum deinanded for the license is a tax, the provision for the punish- 
ment of one who ptirsues bis profession without a license is a part of the 
revenue System of the state, and is a ineans inerely of enforcing payment of 
the tax itself, or of a penalty for not paying it. It is legally équivalent to a 
<'ivil action of debt upon the statute, and its substantial charaeter is not 
<'hanged by calling the default a luisdemeiuior, and providing for its prosecu- 
tion by informiUion." 

[2] The complainants hâve a plain, speedy, and adéquate remedy 
at law. It will be noted that the two cases above referred to were 
proceedings at law. The validity of the ordinance in question could be 
tested by securing a writ of error from the Suprême Court of the 
United States to our local courts to review either a civil judgment 
for the tax in question or a judgment of conviction for a misdemeanor 
as provided in the ordinance. Its validity could also be tested by se- 
curing a writ of habeas corpus from the Suprême Court of the state, 
if an arrest be made to en force the ordinance, and by securing a writ 
of error from the Suprême Court of the United States to the Suprême 
Court of the state. This last method was pursued in testing the valid- 
ity of an ordinance of the city of Los Angeles, concerning the fran- 
chise of the Economie Gas Companv. Russell v. Sébastian, 233 U. S. 
195, 34 Sup. Ct. 517, 58 L. Ed. 912, L. R. A. 1918E, 882, Ann. Cas. 
1914C, 1282. 

The three methods above suggested are efficient remédies, and niuch 
more expéditions than the slow processes of a court of equity. If 
either of the above remédies wcre pursued to test the validity of the 
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ordinance, and the city authorities were to seek further litigation pend- 
ing the prosecution of one of the above remédies at law, it would 
then be time enough to invoke the interposition of a court of eqtiity to 
stay the further proceedings under the ordinance. It would be a seri- 
ous thing to tie up the administration of an ordinance of a city pending 
the final détermination of a suit in equity, when a proceeding at law 
would be so much more expéditions. 
The bill will be dismissed. 



In re HARRELL et al. 

(District Court, N. D. Georgia. March 8, 1920.) 

No. 3954. 

1. Bankbtjptcy <S=>409(1) — Disciiarge babred by failure to kbep books, 

if with intent to conceal. 

Where a bankrupt kept books until he became flnancially Involved, and 
then omitted entries for the admitted purpose of concealing hls condition 
from employés, it may properly be inferred that he iilso inteuded con- 
cealment from creditors, wlîieh bars his right to discharge. 

2. BANKBurTCY (|=5409 (1)— Bankbtjpt not babbbd from dischabge by unatj- 

THOBIZED ACTS OF PABTNEB IN FAILING TO KEEP BOOKS. 

Where one member of a firin was 111, and had no part In conducting the 
business for some months prier to bankruptcy, failure by his partner to 
keep booljs wlth Intent to conceal their financlal condition, of vvhich he 
had no knowledge, held not to bar hls right to discharge. 

In the matter of M. I. Harrell and Frank Harrell, bankrupts. On 
application for discharge. Granted as to M. I. Harrell, and refused as 
to Frank Harrell. 

Frank L. Neufville, of Atlanta, Ga., for bankrupts. 
Robert B. Troutman and E. E. Pomeroy, both of Atlanta, Ga., for 
objectors. 

SIBLEY, District Judge. On May 28, 1914, an involuntary pétition 
in bankruptcy was filed against M. I. and Frank Harrell, who had 
jointly leased a hôtel and restaurant and operated them in partnership. 
Pétitions for discharge, filed in time, were opposed on the grounds : 
First, that the bankrupts had concealed, within four months of their 
bankruptcy, several thousand dollars in cash, with intent to hinder, de- 
lay, and defraud their creditors; and, second, that they and each of 
them, with intent to conceal their financial condition, had f ailed to keep 
books of account or records from which such condition might be ascer- 
tained. 

The évidence on the hearing showed that the hôtels were unprofitable 
in gênerai until about a month preceding the bankruptcy, when, owing 
to a meeting of the Shriners, several thousand dollars were taken in on 
the dates of May 14, 15, and 16, 1914. The bookkeeping concerning 
thèse f unds, and those taken in on the days succeeding, and the disposi- 
tion made of the funds, are the grounds of controversy. 

<S=5For other cases see same topic & KBY-NUMBBR in aU Key-Numbered DIgests & Indexes 
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First. While the books were irregularly kept, and fail to show satis- 
factorily the handhng of the funds in controversy, the bankrupt Frank 
Harrell, who had personal and active charge of the business at the 
time, is positive in his testimony that none of the money was kept by 
or for the bankrupts, but ail paid out to creditors. I do not find suffi- 
cient évidence to réfute this testimony, and adjudge that the fîrst 
ground of opposition to the discharge is unsustained by the évidence. 

[1] Second. With référence to the bookkeeping the clerk testified in 

part as f ollows : 

"I did not hâve occasion to check up the amount during Shrine week. I 
don't think there was any record kept of It at ail. Those recelpts and reports 
were tunied over to Mr. Harrell each day, and he made his deposits from 
those. I don't think there was any other record kept of them. The cashler of 
each department turned over the receipts to Mr. Harrell." 

The cashier testified that during the month preceding the bank- 
ruptcy — 

"Two or three people would come up, and I would know them, and I would 
know that we held accounts against,them. They would pay Mr. Harrell, and 
he would say to me not to put it on the cashbook, to give them crédit on the 
ledger. He would go to people and tell them he was hard up and needed the 
money. They would pay him, after he would tell them he was hard up, and 
he would tell me to crédit them on the ledger, instead of the cashbook." 

Mr. Frank Harrell did not deny this testimony, but himself testified 
as f ollows: 

"I made the deposits. I did not enter up on my books ail the moneys taken 
in and paid out. I had a bookkeeper to keep a set of books. During the 
months of April, March, and February I think entries were made of ail 
transactions had. I stopped making entries when I got really tight up, just 
before the Shrine. I would make some entries, and would not mal^e others. I 
could not take my books and tell exactly, or approximately, what my condition 
was, or what transactions were probably made. I stopped making book 
entries, because I was tight up and didn't want the cashiers to see what 
financial straits I was in." 

Had one never attempted to keep books, the failure to keep them 
would hardly be attributed to an intent to conceal his true financial 
condition ; but where such books are kept until one becomes fînancially 
involved and is about to be put in bankruptcy, and then entries are not 
made, or are defectively made, there would seem to arise a case of a 
failure to keep books with intent to conceal one's condition. Mr. Har- 
rell, indeed, admitted that such was his purpose with référence to his 
cashiers. One of the cashiers, however, testified that the omission was 
known to her and occurred by Mr. Harrell's direction. It is more than 
likely that his intent actually included his creditors. The Bankruptcy 
Act as amended does not require that the failure to make entries be 
fraudulent or be in view of bankruptcy. It is enough that the failure 
occurs with an intent to conceal financial condition. In re Newburv & 
Dunham, 209 Fed. 195, 126 C. C. A. 207. Even though, as found.'the 
cash may not hâve been fraudulently concealed, a knowledge of the 
bankrupt's financial condition would properly involve the question of 
preferential payments made by him. 
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It is urged that most of the transactions were recorded on the ledg^er, 
if not on the cashbook. This might do in ascertaining what casii was 
received, but the absence of entries to show what was donc with it is a 
material omission to keep books from which the financial condition 
could be ascertained, and leaves the bankrupt open to make verbal state- 
ments with no record to check him, a thing intended to be discouraged 
by the provisions of the law in question. It will be adjudged that 
Frank Harrell, upon the second ground of opposition to discharge, is 
not entitled thereto, and that a discharge be refused him. In re Sims 
(D. C.) 213 Fed. 992. 

[2] Third. It appears from the évidence that M. I. Harrell became 
ill in October, and it is not shown that since that date he had any active 
connection or knowledge of the conduct of the business. Normally, 
when a bankrupt honestly surrenders his property to his creditors, he 
is entitled to a discharge, and the provision of the law disentitling him 
thereto on account of the failure to keep books with intent to conceal 
financial condition is in the nature of a penalty. It should be visited 
only upon one who has participated in the failure and in the intent. 
Under the évidence in this case it cannot be said to be established that 
M. I. Harrell had any knowledge of the failure, or that he had any 
intent whatever in connection with it. It is therefore ordered that a 
discharge be granted him. In re Garrison, 149 Fed. 178, 79 C. C. A. 
126. 



HAMNER V. MILLEIl et al. 

(District Court, D. Delaware. January 12, 1920.) 

No. 231. 

Abatement and eevival i©=>64 — Death or one défendant does not abate as 

TO CODEFENDANT SEVEEALLY LIA BLE. 

The death pendente lite of one of two défendants jointly and severally 
liable does not afCect the right of complalnant to a decree agalnst the 
remainlng défendant. 

In Equity. Suit by Charles D. Hamner, receiver of the First Na- 
tional Bank of Aima, Kan., against Charles R. Miller and others. On 
supplemental bill, praying for decree on original bill. Granted. 

See, also, 207 Fed. 602 ; 266 Fed. 236. 

Barber, Watson & Gibboney, of New York City (John F. Neary and 
Walter C. Sheppard, both of Wilmington, Del., of counsel), for com- 
plalnant. 

Saulsbury, Morris & Rodney, of Wilmington, Del., for défendant. 

WITMER, District Judge. The plaintiff asks for a decree requiring 
the défendant Charles R. Miller to pay him the sum of $2,190, together 
with 6 per cent, interest, dating from December 22, 1900, found to be 
due and owing by him and James Bailey, jointly and severally, on final 
hearing of suit to which the bill under considération is supplementary. 
Suit was originally instituted in 1902 by George C. Rankin, then re- 

®=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indeiei 
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ceiver of the First National Bank of Aima, Kan. After some delay it 
was brought to issue and hearing was had, resulting in a décision, by 
Judge Bradford, in favor of the plaintiff, as appears from opinion filed 
July 15, 1913. 207 Fed. 602. No formai decree was then entered; 
Rankin, the plaintiff receiver, having resigned March 27, 1913, before 
décision was announced. Since then several motions or supplementat 
bills hâve been filed, substituting those as plaintiff who hâve succeeded 
to the receivership of the bank, in an effort to comply with the statu- 
tory requirements regarding the death or expiration of term of fédéral 
officers suing and being sued (Act Feb. 8, 1899, c. 121, Comp. Stat. § 
1594), culminating in the supplemental bill filed by Charles A. Hamner, 
receiver, on direction of the court, August 19, 1918. See opinion of 
Judge McPherson, 266 Fed. 236. 

In directing the filing of the plaintiff's supp>lemental bill, there was 
placed upon the record, I take it, a plaintiff entitled to be subrogated to 
ail of the rights which the original plaintiff, receiver Rankin, had ob- 
tained under the décision upon final hearing on the merits in this case. 
Whether Judge Bradford was in error in holding the défendants Miller 
and Bailey jointly and severally liable to the plaintiff as tort-feasors 
for the amount of the assessment on the stock of the Aima Bank, in 
their hands as executors of the estate of the stockholder, Miller, will 
not be inquired of hère. That has been adjudicated by another, and 
whether the présent plaintiff is entitled to substitution and subrogation 
to the rights of the original plaintiff is equally well settled. AU that 
does apparently remain is as to whether the présent plaintiff shall suc- 
ceed in obtaining a decree in conformity with the conclusion and déci- 
sion reached by Judge Bradford. Why not? 

It is argued that, Bailey having died pending the hearing and before 
décision announced by Judge Bradford, a final decree could not be en- 
tered against him, and that the right to such decree likewise lapsed as to 
Miller. This conclusion does not follow. Plaintiff's right of recovery 
is settled as to Miller or Bailey in manner of holding them liable, joint- 
ly or severally. Both or either are liable to the plaintiff for his claim 
in the opinion of the court. Since a decree cannot be obtained against 
Bailey personally, the plaintiff no doubt concludes to accept the alter- 
native and pursue Miller. To this end this supplemental bill has been 
filed. Whatever may hâve transpired regarding Bailey, it would in no- 
wise resuit in relief of Miller. It follows that a decree will be entered 
against Charles R. Miller, holding him liable to the complainant in the 
sum of $2,190, together with interest thereon from December 22, 1900, 
at the rate of 6 per cent, per annum, and further requiring the said de- 
fendant to pay, within 30 days from date of such decree, the costs of 
this suit and the moneys and interest thereby decreed to be paid; or at- 
tachment. 

The decree may be framed if desired by défendant Miller, so as not 
to préjudice his right, if any, to contribution from défendant Bailey's 
estate, or from any other party to this suit who may be considered liable. 
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THE KALFAELI. 

(District Court, E. D. New York. February 3, 1920.) 

Maritime liens <©=>59 — Belief that libelant acted fob agent no défense 
to suit fob eepaies. 

That the rnaster of a ship, In making a coiitract with libelant for re- 
pairs tbereon, believed that libelant was acting as agent for another, In- 
stead of for liimself, as was the fact, held not a défense to a suit to en- 
force a lien for the work actually done by libelant. 

In Admiralty. Suit by Anton Anderson against the steamship Kal- 
farli. Decree for libelant. 

Thomas J. Cuff, of New York City, for libelant. 
Bullowa & Bullowa, of New York City (H. L,. Cheyney, of New York 
City, of counsel), for claimant. 

CHATFIELD, District Judge. The libelant was formerly a rep- 
résentative or solicitor of work for one Andrew Olsen, who did an 
extensive business in repairing ships at Brooklyn. When Anderson 
left Olson's employ, he went into business for himself, and shortly 
thereafter met the captain of the Kalfarli, at Norfolk, Va. An ar- 
rangement was later entered into for repairs to the boilers of the Kal- 
farli, and the work was done when the vessel reached Brooklyn. 

The testimony shows that the captain of the vessel was ill while the 
work was being done, and finally objected to the amount of the claim 
presented, saying that he would not pay the bill unless it was O. K.'d 
by Mr. Olsen. Olsen refused to hâve anything to do with the bill, 
naturally, as he was not interested in it, and the captain then apparently 
objecting for the first time that Anderson was not acting as Olsen's 
agent, the bill has been contested by the claimant. 

There may hâve been some lack of understanding on the part of the 
master of the ship as to the capacity in which Anderson was undertak- 
ing to do the work, and perhaps Olsen was rightfuUy displeased with 
Anderson for obtaining work f rom bis old customers, without making 
plain to them the change in relation and that the work would not be 
done by Olsen's men or at his shop. But neither of thèse propositions 
is a défense to an action for work actually performed by Anderson 
as principal, on the orders of the master, even though the master mis- 
takenly closed his eyes, disregarded the statements and facts, and 
thought he was an agent. 

The claimant invokes the rule that the libelant must hâve clean hands 
and be guilty of no déception bef ore he may come into equity for re- 
lief. But the présent action is not in equity, but at law. Unless there 
was an absolute absence of contract, or of consent and acquiescence in 
the performance of the work on the ship, the ground of objection on 
the part of the third party as to business methods used in obtaining the 
work is not a défense to a charge for the work done. Ëven in equity 
the relation of third parties would not affect the equities between the 
libelant and the claimant, in an action on a lien for work and materials. 
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The testimony produced upon the trial seemed to show in gênerai that 
the work was well performed and that the amount of the bill, while 
large, due to increased wages and other causes, was not exorbitant or 
incorrect. The testimony also showed that the officers of the vessel 
saw the men at work and knew of what they were doing at the same 
time that men from Olsen's plant were doing other work upon the ves- 
sel, and that they must hâve understood that thèse workmen were not 
Olsen's men. In fact, there is some testimony to justify a finding that 
the captain agreed originally to the making of a contract with the 
libelant, but, af ter the work proved to be more expensive than he antici- 
pated, sought to hâve Olsen act as arbitrator or umpire, and that Olsen 
not only refused to do so, but, because of business rivalry with the 
libelant, took sides with his old customer. 

In this view of the case, the défense that no arrangement was made 
with the libelant would appear to be an afterthought. The libelant 
should hâve a decree, and the case sent to a commissioner, if further 
hearing is desired as to the amount. 



THE NISHMAHA. 

(District Court, D. Oregon. February 9, 1920.) 

No. A-8561. 

3HIPPING <S=>3i^, New, vol. 8A Key-No. Séries— Vessel chartebed bt ship- 

PING BOARD FOE MERCANTILE PUBPOSES SUB.TECT TO ARREST. 

Under the provision of Shipping Board Act, § 9 (Comp. St. § 81466), that 
vessels purchased, chartered, or leased from the board "while employed 
solely as merchant vessels shall be subject to ail laws, régulations, and 
liabillties governing merchant ves.sels," the character of the business in 
which such a vessel is employed, and not the ownership of her cargo, is 
the controlling fact, and a vessel chartered by the board for gênerai mer- 
cantile purposes is subject to arrcst in a suit for collision, although at the 
time she happened to be carrying a cargo for the Food Administration 
Corporation. 

In Admiralty. Suit for collision by the Columbia River Packers' 
Association against the steamship Nishmaha. On prayer for warrant 
of arrest. Granted. 

Wood, Montagne & Matthiessen, of Portland, Or., for libelant. 
Lester W. Humphreys, U. S. Atty., and Hall S. Lusk, Asst. U. S. 
Atty., both of Portland, Or., for claimant. 

BEAN, District Judge. The Nishmaha, a steam vessel belonging 
to the United States Emergency Fleet Corporation, while being oper- 
ated by the Pacific Steamship Company, and bound for the port of 
New York with a cargo of flour belonging to the United States Food 
Grain Corporation, negligently and carelessly, it is alleged, collided 
with and damaged the Reuse, a vessel belonging to the Columbia River 
Packers' Association in the port of Astoria. The owner of the Reuse 
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thereafter filed a libel in this court and prayed for a warrant of arrest 
against the Nishmaha. 

The United States attorney appeared specially and suggested to the 
court that that Nishmaha is a government vessel and exempt from 
arrest. I hâve no doubt this position would be sound, except for the 
provision of section 9 of the Shipping Board Act (39 Stat. 728-730 
[Comp. St. § 8146e]), which déclares in effect that vessels purchased, 
chartered, or leased from the Shipping Board, while employed solely 
as merchant vessels, shall be subject to ail laws, régulations, and lia- 
bilities governing merchant vessels, whether the United States be in- 
terested thereafter as owner in whole or in part, or hold any mortgage, 
lien, or interest therein. 

The contract or agreement under which the Nishmaha was being 
operated at the time of the collision was a charter within the meaning 
of the law (The Lake Monroe, decided by the Suprême Court of the 
United States in June, 1919, and reported in 250 U. S. 246, 39 Sup. Ct. 
460, 63 L. Ed. 962), and it is frankly so conceded by the government. 
The case, then, turns on the question whether at the time of the colli- 
sion she was employed solely as a merchant vessel. That the contract 
between the Fleet Corporation and the Steamship Company contem- 
plated that the vessel should be used for gênerai commercial purposes 
is plainly manifest, and in my opinion the fact that at the time of the 
collision she happened to be carrying a cargo belonging to the Food 
Administration Corporation, a governmental agency, does not exempt 
her from the ordinary liability of a merchant vessel. The character of 
the business in which she was employed, and not the ownership of her 
cargo, is the controlling fact. See Lake Monroe, supra, and The 
Florence H. (D. C.) 248 Fed. 1012. 
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BLISSE V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. Januai-y 14, 1020.) 

No. 107. 

1. Courts <s=3.'îô6 — Conformity Act kot applicable to bill of exceptions. 

Appel late procédure of the fédéral courts, sucli as signing and settling 
bills of exceptions, is not affiocted by the conformity statute (Rev. St. § 
914 [Comp. Ht. § l.'î.'iT]), l)ut is regulated exclusiveiy by acts of Congress 
or l)y tlieir own rules and practice. 

2. Cbimixal law <g=5l002(9) — JtiDOE uas ^'o Power to siqn bill of excep- 

TIOXS AKTER TERM, UNLESS TIME IS EXTEKDED. 

A judgo of tlie District Court is wlthout ])0\ver to sign a bill of excep- 
tions after the term at which judgnumt was entered bas expired and a 
writ of error bas beon flled, unless the time luis been extended by an or- 
der Iliade dnriug tlie terni : and wliere the bill is sigued during such ex- 
tended time, or by consent of parties duly given, it should contain an 
express statenient to that effect. 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against George A. BHsse. 
Judgment of conviction, and défendant brings error. Atfirmed. 

Armin Kohn, of New York City, for plaintiff in error. 
Francis G. Caffey, U. S. Atty., and John E. Joyce, Asst. U. S. Atty., 
both of New York City. 

Before ROGERS, HOUGH, and MANTON, Circuit Judges. 

ROGERS, Circuit Judge. The défendant has been convicted un- 
der an indictment which charged him with giving a bribe to a post 
office inspector, to influence the inspector's décision in a niatter pend- 
ing before him, and his counsel asks this court to reverse the judgment 
of conviction on several grounds, the most important of which are: 
(1) That the government failed to prove the crime beyond a rea- 
sonable doubt. (2) That error was committed in admitting the testi- 
mony of the expert. (3) That there was error in refusing the defend- 
ant's requests to charge. 

To sustaîn thèse assignments of error counsel has made an elaborate 
argument and presented a brief covering more than 40 printed pages. 
We are, however, unable to examine thèse several grounds of alleged 
error, unless the case has been brought to this court in accordance 
with the requirements of law. In view of past utterances, it ought 
not to be necessary to say again that an appellate court is without 
power to rectif}^ errors committed in a lower court, unless the record 
of those errors is brought into the appellate court as required by the 
established rules of procédure. 

We are not insensible to the fact that the dismissal of a cause with- 
out passing on the merits, because the inadvertence of counsel has dis- 
regarded an established rule of procédure, is to impose upon the litigant 
an extrême penalty. At the same time we are compelled to adhère to 
established rules of orderly procédure, which expérience has shown to 
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be important in the administration of justice. The rules respecting the 
préparation of a case to be brought to an appellate court on writ of error 
are not uncertain, and are not obscure, and it is to be assumed that they 
are familiar to counsel. A failure to observe them, as bas frequently 
been remarked, only tends to confusion, and to the demorahzation of 
the procédure of the court. E. I. Du Pont de Nemours & Co. v. Smith, 
249 Fed. 409, 161 C. C. A. 377. To disregard such rules is to introduce 
uncertainty and perplexity into the administration of justice, and, as 
Mr. Justice Story remarked, is destructive of the law as a science. 
Story's Eq. PI. § 544. 

[1] In a fédéral court, the settling and signing of a bill of exceptions 
do not come within "the practice, pleadings, and forms and modes 
of proceeding" which by act of Congress are required to conform 
"as near as may be to the practice, pleadings, and forms and modes 
of proceeding existing at the time in Hke causes in the courts of record 
of the State" (Comp. St. § 1537) within which the fédéral court is sit- 
ting. That was determined in Re Chateaugay Ore & Iron Co., 128 
U. S. 544, 9 S'up. Ct. 150, 32 L. Ed. 508. The court there said that 
the removal of a case by writ of error from one fédéral court to an- 
other is a matter to be regulated exclusively by acts of Congress, or, 
where they are silent, by methods derived from the common law, from 
ancient English statutes, or from the rules and practice of the courts 
of the United States. 

[2] Act March 3, 1911, c. 231, § 97, 36 Stat. 1119 (Comp. St. § 
1084), provides that terms of the District Court for the Southern Dis- 
trict of New York shall be held on the first Tuesday in each month, and 
gênerai rule 5 of such court automatically extends each term for the 
purpose of taking any action which must be taken within the term 
of the court at which final judgment or decree is entered 90 days from 
the date of the final judgment or decree. 

In the case at bar the bill of exceptions was signed 1 year and 4 
months after the term expired. The case was argued in the court 2 
months later, or 1 year and 6 months after defendant's conviction. We 
must express disapproval of a practice under which such delay occurs in 
the final détermination of the guilt or innocence of accused persons. 
Long delays between the commission of crime and the trial of the 
person accused of its commission, and between conviction and punish- 
ment, justly bring into contempt the administration of the criminal 
law. 

In Buessel v. United States, 258 Fed. 811, C. C. A. , this 

court recently decided that in criminal as well as in civil cases évidence 
introduced or offered and rejected at the trial and rulings thereon, 
as well as the instructions and the requests to charge, can be brought 
before the appellate court only by a bill of exceptions. It was also 
held in the same case that Act Cong. Feb. 26, 1919, c. 48 (Comp. St. 
Ann. Supp. 1919, § 1246), requiring appellate courts to "give judgment 
after an examination of the entire record before the court, without 
regard to technical errors, defects, or exceptions which do not afïect 
the substantial rights of the parties," does not dispense with the ne- 
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cessity of a bill of exceptions to bring into the record matters which 
would not otherwise be a part thereof. 

But in order that there may be a bill of exceptions it must bave been 
signed by the judge as required by law. This court bas held in a num- 
ber of cases that a bill of exceptions must be signed during the term at 
which the judgment is entered, unless during the term the time within 
which it mav be signed bas been extended. 

In Koewing v. Wilder, 126 Fed. 472, 61 C. C. A. 312 (1903), this 
court held that a bill of exceptions must be presented within the term 
at which the judgment is entered, unless further time bas been allowed 
by an order entered during the term or "where very extraordinary 
circumstances exist." And as the trial court, at the time of directing 
a verdict for défendant, had allowed "such time as counsel should 
want to prépare a bill of exceptions," it was held that this operated to 
extend the time for preparing a bill of exceptions to a date beyond 
the term, and was not indefinite as to the length of the extension, but 
should be construed as limited to 6 months after entry of judgment, 
within which the defeated party was entitled to sue out a writ of er- 
ror. 

In Reader v. Haggin, 160 Fed. 909, cS8 C. C. A. 91 (1908), this court 
held that, after the expiration of the term at which the cause was 
tried, the court could not allow a bill of exceptions nunc pro tune, un- 
less control over the case had been reserved by rule or order. At the 
same time we held that the inquiry of this court on writ of error must 
be confined to the pleadings and proof as embodied in a bill of ex- 
ceptions, and that where the record so made up is f ree from error the 
judgment must be affirmed. 

In United Wrapping Machine Co. v. S'timson, 175 Fed. 1023, 99 
C. C. A. 667 (1910), this court dismissed a writ of error; the bill of 
exceptions not having been signed within the term at which the cause 
was tried, and the court not having reserved control over the case by 
rule or order. 

In Glickstein v. United States, 215 Fed. 90, 131 C. C. A. 398 (1914), 
this court held that. where a défendant convicted of a crime did not 
move to bave his bill of exceptions signed until after the expiration of 
the automatically extended time under rule 5, above referred to, the 
judge was without power to sign it. And we there said that — 

"The extraordiiifiry circumstances lîientioned in the Suprême Court cases 
whicli justify tlie signing of the bill after the term has expired relate to cir- 
cumstances whioh caused the delay. and eanuot be said to include négligence 
of the i^arty or the importance or difflculty of the question Involved." 

The Suprême Court has had the matter before it in a number of 
cases, in which it has been held that a bill of exceptions must be signed 
during the term at which the judgment is entered, unless during the 
term the time is extended and the bill is signed within the period so 
extended, or unless the bill is signed after the term but with consent 
of the parties. Waldron v. Waldron, 156 U. S. 361, 378, 15 Sup. Ct. 
383, 39 h. Ed. 453 ; Michigan Ins. Bank v. Eldred, 143 U. S. 293, 12 
Sup. Ct. 450, 36 L. Ed. 162; Davis v. Patrick, 122 U. S. 138, 7 Sup. 
Ct. 1102, 30 L. Ed. 1090; Hunnicutt v. Peyton, 102 U. S'. 333, 26 
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L. Ed. 113; Muller v. Ehlers, 91 U. S. 249, 23 L. Ed. 319; Tones v. 
Grover & Baker Sewing Machine Co., 131 U. S. Appx. cl. 24 L,. Ed. 
925; Claspell v. Northern Pacific Railroad Co., 144 U. S. 211, 12 
Sup. Ct. 593, 36 L. Ed. 409; Hume v. Bowie, 148 U. S. 245, 13 Sup. 
Ct. 582, 37 L. Ed. 438; Morse v. Anderson, 150 U. S. 156, 14 Sup. 
Ct. 43, 37 L. Ed. 1037. 

In Muller v. Ehlers, supra, the court said : 

"As early as Walton v. United States, 9 Wheut. flot, L. Ed. 1S2 (1S24), tlio 
power to redvice exceptions talcen at the trial to forni, and to havo tlu'in 
slfrned and filed, was, undcr ordlnary clrcumstane(>s, confinert to a time not 
later than the term at whlcih the judgment was rendered. Tliis, we thiuk, is 
the true rule, and one to wliich there should be no exceptions without an ex- 
press order of the court durlng the term or consent of tlie parties, .save under 
extraordinary circmnstances. Hero we find no order of the court, no con- 
sent of the parties, aud no such circumstances as will pistlfy a departnre from 
Ihe rule. A .nul.se eannot act judicially npon the rights of ]iarties, after the 
parties in due course of proceediiig hâve both in law and in fact been dlsniissed 
from the court." 

In Ex parte Bradstreet, 4 Pet. 102, 7 L. Ed. 796 (1830), Chief Justice 
Marshall said: 

"The law requires that a bill of exceptions should be tenderod at the 
trial. * * * A practice to sign it after the terra must be understood to 
be a matter of consent between the parties, unless tlie judge has made an 
express order in the term allowing such a period to prépare it." 

In United States v. BreitHng, 20 How. 253, 15 L. Ed. 900 (1857), a 
bill of exceptions was prepared during the term and presented to the 
court for allovvance four days before the expiration of the term. It 
was returned to the attorney presenting it three days before the term 
expired, with the request that he submit it to opposing counsel. Delay 
occurred, and the judge did not sign it until after the term expired. 
Chief Justice Taney, writing for the court, said that under the cir- 
cumstances the judge was justified in doing what he did, and the bill 
of exceptions was recognized as legally before the court. This case 
was referred to in Muller v. Ehlers, supra, where Chief Justice Waite, 
writing for the court, said : 

"The partieular grounds for this ruling are not stated; but it wa« probal>ly 
for the reason that, upon the faets stated, tlie consent to furtlier tiine beyond 
the term for the settllug of the exceptions niight falrly be presumed. That case 
went to the extrême. verge of the law upon this question of practice, and we 
are not inclined to extend its opération." 

In Jennings v. Philadelphia, Baltimore & Washington Railway Co., 
218 U. S. 255, 31 Sup. Ct. 1, 54 L. Ed. 1031, it was held that in the 
absence of an extending order the trial court loses control of the case 
after the term has been closed and an appeal has been allowed and 
perfected, and that common-law rule 55 of the Suprême Court of the 
District of Columbia, allowing 38 days to file a bill of exceptions, 
applies only so long as the judgment term is running, and does not 
operate to extend the power of the trial judge over the record beyond 
the term. The court said : 

"No order had been made in term time for the filing of sucli a delayed bill. 
Not only had the term closed, but an aiipeal had been allowed and perfected. 
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The trial court liad thorcliy lost control of tlie causo, and had no authority to 
add to or to take from tlie record." 

The court goes on to say : 

"Tlio proccoding \\as coraiii non judice. Appellce was not In court, or be- 
fore a conrt. The judue and tlie court had lost ail power ovor tlie cause, the 
parties, and the recora. * * * So grave a niattcr as tlie allowance of a 
bill of exceptions after the close of the terni, and after the court had lost ail 
judicial jiower over the record, should not rcst ui)on a inere implication from 
silence. Tliere should be expres-s consent, or conduct which sliould equltably 
estop the o])posito party from deiiyiii};; that he had consented." 

In Waldron v. Waldron, stipra, the court held that the signing of a 
bill of exceptions after the expiration of the term at which the judg- 
ment was rendered was lawful, if donc by consent of parties given 
during that term. The court also held that, if the bill of exceptions 
was not delivered to counsel within the time fixed by the agreenient, 
cjbjection to the failure so to deliver it should hâve been urged when 
the bill was settled, and if an objection then taken was overruled, the 
question of the correctness of such action should bave been then re- 
served. 

In the présent case the verdict was rendered on May 23, 1918, and 
on that day sentence was pronounced. On May 25, 1918, défendant 
filed his assignment of errors, citation, and writ of error. On the 
same day he filed his bond. On June 19, 1918, there was filed an 
order extending the time 30 days from June 24 within which to docket 
the case and file the appeal record, and extending the term 30 days from 
June 24, 1918. On July 18 an order was filed again extending the 
time to docket the case and file the record 30 days from August 24, 

1918, and extending the term 30 days from July 24, 1918. On August 
14 the time for docketing the case and filing the record was again ex- 
tended 30 days from August 24, and at the same time the term of the 
court was extended 30 days from August 24, 1918; and on September 
18, 1918, it was again extended for both purposes 14 days from Sep- 
tember 24. On October 3, 1918, the time to file the record of appeal 
and also again extending the term was extended 30 days from October 
8. On October 30, 1918, the time was once more extended, and for 
both purposes, 30 days from November 7, 1918. On September 11, 

1919, and by consent of counsel on both sides, the District Judge ex- 
tended the time for serving and perfecting the case on appeal from 
September 15, 1919, to September 30, 1919, and on November 8, 1918, 
défendant filed an amended assignment of errors. The bill of excep- 
tions was signed on September 11, 1919. The term in which the judg- 
ment was entered expired on May 31, 1918. 

In Reliable Incubator & Brooder Co. v. Stahl, 102 Fed. 590, 42 C. C. 
A. 522, the Circuit Court of Appeals in the Seventh Circuit said : 

"The suRgestion that, by the order giving time for the préparation and 
filing of the ti'iinscript of the record in this court, the Circuit Court [trial 
court] retained jurisdictlon of the case for the iiurpose of signing the liill of 
exceptions, is manifestiy untenable. The motion to strike out is sustained." 

The bill of exceptions in the instant case was signed after the writ 
of error was filed. When a writ of error is perfected, the cause cornes 
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within the authority of the appellate court alone. The authority of 
the lower court, subject, however, to some exceptions, is terminated. 
and it is without authority to proceed further until the writ of errer 
has been heard and determined, and the case remanded to it. Sce 
Hovey v. McDonald, 109 U. S. 150, 157, 3 Sup. Ct. 136, 27 !.. Ed. 888. 
In Hunnicutt v. Peyton, 102 U. S. 333, 26 L. Ed. 113, the court 
considered at length the right to sign a bill of exceptions after a writ 
of error had been sued out, and declared that suing out a writ of 
error was not a waiver of an unsigned bill of exceptions. 

"True," said the court, "a writ of error hère, as In England, is supposed to 
remove the record of the court to which it Is directed into the superior tribu- 
nal. But this is a mère fiction. In neither country is the record itself actually 
sent up. A transcript only is sent. In England, at common law, a writ of 
error operated as a supersedeas and stayed ail action of the inferior court, and 
thence it was regarded as renioving the record and ousting the jurisdiction of 
that court. The law there has been changed ; and hère the writ is of itself 
no supersedeas." 

But in Michigan Insurance Bank v. Eldred, 143 U. S. 293, 298, 12 
Sup. Ct. 450, 36 L. Ed. 162, the court declared that after a writ of 
error is entered in the Suprême Court — 

"ail authority of the court below to allow a bill of exceptions then first pre- 
sented, or to alter or amend a bill of exceptions already allowed and flled, is at 
an end." 

And in another portion of this opinion we hâve quoted at some 
length from a later décision of the court in Jennings v. Philadelphia, 
Baltimore & Washington Railway Co., supra, holding that in the ab- 
sence of an extending order the trial court loses control of the case 
after the term has been closed and an appeal has been allowed and per- 
fected. That case seems to be décisive of this. The taking out of the 
writ within the term, or within a period extending the term, and made 
during the term, could not deprive the court of its right to sign the bill. 
But if a bill is not signed until the term has ended, there having been 
no extension thereof duly made, and if the writ of error has been 
filed, then the authority of the judge to sign it is at an end, at least 
unless the parties hâve consented thereto. 

It is clear that the judge was without authority to sign in this case, 
unless there has been consent of parties such as the law recognizes as 
sufficient to confer authority upon him to do so. There was no "con- 
sent of parties given during the term" which is recognized in Waldron 
v. Waldron, supra, as sufficient. Non constat that the court in that 
case meant that consent could not be given after the term. We see 
no sufficient reason to hold that the bill cannot be signed by the judge 
after the term has expired, provided the parties consent, and that 
such consent may be given even after the term has expired. 

The question has recentlv been considered by the Circuit Court of 
Appeals in E. I. Du Pont de Nemours & Co. v. Smith, 249 Fed. 403, 
161 C. C. A. 377 (1918). The facts in that case were as follows: 
On the entry of judgment for the plaintiff the court made an order 
allowing défendant 30 days in which to présent a bill of exceptions. 
The bill was not presented until after the 30 days, and after the term 
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of the court had expired, when it was signed by the judge. The plain- 
tiff made no objection, but signed a stipulation as to what should 
constitute the record in the appellate court. The writ of error was 
signed on the same day. It was held that the writ of error would 
not be dismissed on the ground that the bill was not signed within the 
time fixed by the order. The décision was by a divided court. Judge 
Pritchard filed a strong dissent, and held that the writ of error should 
hâve been dismissed, as the bill was not signed within the time granted 
by the court and the time had not been extended by consent. 

In the instant case there was never any express agreement between 
the attorney for the United States and the defendant's counsel *hat 
the bill might be signed after the term. We are informed, however, 
that on S'eptember 8, 1919, a year after the expiration of the 90 days 
automatically given under the rules of the District Court already re- 
ferred to, the United States attorney wrote the defendant's counsel, 
informing him that the transcript of the record served upon him con- 
tained no bill of exceptions ; that defendant's counsel then called upon 
the United States attorney and stated to him that the omission was an 
oversight, and submitted the bill to him, and he examined it, and 
made certain additions and corrections to it; that the bill was then 
submitted to the judge, who signed. It is not stated that the United 
States attorney was présent when it was signed. It is said that he made 
no objection to the signing and settling thereof, and reserved no ob- 
jection. 

The signing of a bill of exceptions after the expiration of the term 
is a grave matter, and it is a peculiarly grave matter when it is signed 
15 months after the expiration of the term. If it is to be justified by 
the consent of the United States attorney, we do not think that his 
consent should rest upon his silence or upon inferences. We are also 
of the opinion that his consent, even if expressly given, would be in- 
efïective, if the writ of error had already removed the case into this 
court. 

Where a bill of exceptions is signed after the term at which the 
judgment is rendered, but within a period allowed by an order made 
within the term extending the time for its settlement, or by virtue of 
consent of parties duly given, it ought to contain an express statement 
to that effect, so that it may affirmatively appear that the signing and 
filing of the same were with due authority. In Reliable Incubator & 
Brooder Co. v. Stahl, supra, the Circuit Court of Appeals in the 
Seventh Circuit, in making a similar déclaration, laid down the rule 
that under no ordinary circumstances, if at ail, would affidavits be 
received by the appellate court to establish such facts, if omitted, 
and in no case would they be received to establish consent, when dis- 
puted. 

Judgment affirmed. 
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OUSLER V. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit. March 21, 1920.) 

No. 3324. 

InTOXICATING LIQUORS <©=>239(4) 1.\ PEOSECUTION for INTEBSTATE TRANSPOR- 
TATION, INSTRUCTIOXS AS TO KNOWLEDGE SIIOXJLl) BE UIVEN. 

On trial of a défendant for aidiuf; in interstato transportation of liquor 
in violation of Reed Anit'udment, § 5 (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, § 8739a), by carrying the liquor in an autouiobile from a 
railroad station, wliere It had been unloaded, to anotlicr point in the 
same state, refusai to charge that défendant conld not be convicted unless 
he had knowledge of tlie Interstate character of the shipment, and that it 
was still in course of transportation and had not reached its inteiided des- 
tination, held error. 

In Error to the District Cotirt of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Criminal prosecution by the United States against Cyril Ousler. 
Judgment of conviction, and défendant brings error. Reversed. 

Ralph Davis, of Memphis, Tenn., for plaintifï in error. 

Thos. J. Walsh, Asst. U. S. Atty., of Memphis, Tenn. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. Eads is a railroad station a few miles 
north of Memphis, in Tennessee. Thirty suit cases containing intoxi- 
cating liquors -wevc sent from Paducah Ky., in a baggage car, checked 
in the usual way, 6 to Eads and 24 to Memphis. Before reaching Eads, 
the holders of the checks for the 24 appeared in the baggage car, sur- 
rendered their checks, and directed that thèse, also, be put off at Eads. 
AU 30 cases were, accordingly set off on the station platform. Two au- 
tomobiles were there standing. Some of the suit cases had been loaded 
into each machine, when officers undertook to arrest those engaged in 
the transaction. The farther machine started up and escaped. On 
their way back to Memphis, with those who had been arrested and with 
the liquor which had been seized, the officers observed a machine which 
had been headed the same way, but was overturned in the ditch. There 
were broken bottles about, and other évidence that this machine had 
been carrying liquor, but no suit cases were there found. There was 
reason to believe that Ousler had been driving this wrecked machine, 
and he was indicted for violation of the Reed Amendment (39 Stat. 
1069 [Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 8739aJ), the 
charge being that he "did unlawfully, willfuUy, and knowingly order, 
purchase, and cause certain intoxicating liquors * * * to be 
transported in Interstate commerce ; that is to say, from Paducah, in 
the state of Kentucky, to Memphis, in the state of Tennessee, by means 
of the Nashville, Chattanooga & St. Louis Railroad." He was convict- 
ed and brings this writ of error. 

We are satisfied that there is évidence from which the jury could 
rightfully infer that Ousler knowingly participated in executing a plan 

(S=3For otlier cases see same topic & KBY-NUMBER m aU Key-Numbered Dlgests & Indexes 
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to carry liquor from Kentucky to Memphis, and might therefore hâve 
been guilty of participatiiig in its interstate transportation into Tennes- 
see ; and we do not find in the allégations of error siifficient basis to 
justify discussion, with one exception. Ousler's counsel was contend- 
ing, so far as questions of law were concerned, that, at most, Ousler 
did not participate in anytliing but an attempt to carry the liquor from 
Eads to Memphis, that this was not interstate transportation, and that 
he must be acquitted. In différent f orms, this was urged upon the court, 
so that it became entirely clear that the vital question was whether bis 
participation was confined to this step, or whether it extended to the 
through transportation which had, from the beginning, contemplated 
Memphis as the ultimate destination. It is plain that, if this liquor had 
been shipped to Eads, and the plan of sending it on to Memphis had 
been a later plan of the shipper, or if the purchaser, accepting final de- 
Hvery from the railroad at Eads, formed a separate and independent 
plan to take it on to Memphis, the interstate transportation would bave 
ended at Eads, and Ousler would not be guilty. Therefore, before the 
jury could convict, it must find that this liquor had been destined for 
Memphis, instead of Eads, before it left Kentucky, and that Ousler 
knew this, or was chargeable with knowledge. I5eyond the question of 
fact whether Ousler was the driver of this car, the interstate character 
of the shipment, continuing after the setting off at Eads and Ousler's 
knowledge of this character, formed the substance of the issue. In 
this situation, the judge charged the jury, 

"If you bclleve the car ditched was tlie car that ran awa.v from Eads, and 
if it had whisky in it oiU of llils shipment, and that ("yi'il [Ousler] was drivini; 
it when it turned over l)rlngiug it into Meniiihis — if you believe tliat beyond a 
reasonahli» doubt — then I chai'îie you he woidd l)e guilty of violating this act. 
* * * I charge yen that if you believe he was down there drivlng that car 
that night, and there was whisK'y in tlie car that niade its getaway over at 
Kads, and Cyril [Ousler] was driving it nud trans]}()rting the wliislcy on the 
balance of its journey to Memphis, it wonld lie your duty to return a verdict 
of guilty. * * * 

"A .Turor : There is no proof in the l'ecord to show that he ordered tho 
whisky. Suppose we come to the conclusion that sonie ono else ordered it, 
and sent him down there for it: liow should we actV 

"The Court: I said to you a moment ago that if you conelude from ail tbe 
évidence that the car that turned over down there was loaded witli whislvy 
taken out of this shii)ment, an<l that Cyril |Ousler| was driving it, thereby coni- 
pleting the transportation from Padiicah into Memphis, in hatiling it from 
Eads hère, then you should convict him." 

Thereupon respondent's counsel excepted to the statement of the 
court in response to the question to the juror, and asked the court to 
charge that if défendant did not cause the liquor to be transported into 
the State of Tennessee as an article of interstate commerce, but only 
sought to bring it from Eads to Memphis, he would not be guilty. The 
court declined to charge as thus requested, and substantially repeated 
the charge already made. Without doubt, the court overlooked the 
thought that respondent ought not to be convicted unless he had knowl- 
edge of the fact that the shipment was interstate and had not ended at 
Eads, and the charge as given was erroneous. The only hésitation we 
hâve in reversing arises from a doubt whether the error or deficiency 
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of the charge in this respect was sufficiently brought to the attention of 
the trial jadge by the exceptions taken and the colloquy before him, 
only a part of which we hâve quoted. We conclude that the error can- 
not be, for this reason, overlooked. Etefendant's counsel did net, in so 
many words, ask an instruction that this knovvledge by défendant was 
essential, but this was the substance of his position. He was insisting 
that transportation from Eads to Memphis was not interstate, and in 
this he was prima facie right. His request could rightly be refused 
only upon the theory that Ousler was intelligently taking part in a Ken- 
tucky-Memphis transportation, and we think the duty rested on the 
court to malîe this clear to the jury without any more express request, 
while, from the entire charge, the jury would naturally hâve inferred 
its duty to convict, on finding the mère fact that Ousler was driving this 
car, and without considering anything further. 

We would be infringing upon the province of the jury, if we said 
that Ousler's guilt was so clear as to make the error nonprejudicial. It 
is not for the court to say that the jury could not base a reasonable 
doubt upon the theory that, even if Ousler did drive this car, he was 
doing so as any other taxicab driver might, without understanding or 
caring about his passengers' business, and that the flight from Eads 
was the impulsive or terrified eflfort to get away from strange men, 
who, with drawn revolvers, were ordering his hands up, rather than an 
intelligent effort to participate in interstate commerce. 

The judgment must be reversed, and the case remanded for new trial. 



SAFETT CAR HEATING & LIGHTING CO. y. GOULD COUPLER CO. 

(Circuit Court of Appeals, Thlrd Circuit. February T, 1920. Behearing 
Denied May 11, 1920.) 

No. 2472. 

Patents ®=>328 — Fob kuectbical ststem or oab liohtino valid, but not 

INFBINGKD. 

The Jepson patent. No. 1,179,373, for an electrlcal System of distribution, 
particularly adapted for use in rallroad passenger cars, held valid, but 
not infringed. 

Appeal from the District Court of the United States for the District 
of New Jersey ; Thomas G. Haight, Judge. 

Suit in equity by the Gould Coupler Company against the Safety Car 
Heating & Lighting Company. Decree for complainant, and défend- 
ant appeals. Affirmed on issue of validity of patent, and reversed on 
issue of infringement. 

Randolph Parmly, of Jersey City, N. J., and Joseph C. Fraley, ot 
Philadelphia, Pa. (Livingston Gifford and Robert S. Blair, both of 
New York City, of counsel), for appellant. 

Kenyon & Kenyon, of New York City (Richard Eyre, Wm. Hous- 
ton Kenyon, and Newton A. Burgess, aÛ of New York City, of coun- 
sel), for appellee. 
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Eefore BUFFINGTON and WOOLLEY, Circuit Judges, and 
RELLSTAB, District Judge. 

WOOLLEY, Circuit Judge. The défendant appeals from a decree 
holding valid and infringed claims 16, 30, 45, 56, 57 and 58 of Letters 
Patent No. 1,179,373 issued April 11, 1916, to J. W. Jepson. 

The patent relates to "Improvements in Electrical Systems of Dis- 
tribution" particularly adapted for use in passenger railroad cars, 
where the power by which electricity is generated is derived from the 
car axies. The invention consists in employing in a System, otherwise 
old, a particular type of régulation, having a precisely defined electrical 
action, and having, in its embodiment, a well defined mechanical struc- 
ture, in place of other regulating devices, which long hâve been and 
still are used in similar relations for the same purpose. The problem 
of the art, to which the invention is directed, stated briefly, is the régu- 
lation of the electric generator in a way to make its voltage and cur- 
rent constant under variable speed changes of the car, and, at the 
same time, responsive, by change in output, to the varying needs of the 
System. In solving this problem, the object of the invention^stated 
with more particularity, yet with no attempt to review in this opinion 
the elaborate and discursive considération of the science of electricity 
by the experts — is so to regulate the generator as to make it resjX)nsive 
to the needs of the storage batterj' by cutting down the current as 
the battery becomes charged, and to make it maintain the supply of 
electricity constant under changing speeds to meet the variable de- 
mands of the service. The subject matter thus involved is the electri- 
cal coordination and coopération of many pièces of electrical apparatus 
under varions changing conditions of generator speed, state of bat- 
tery charge, lamp-load, etc. 

This problem, in so far as it has been met by the art, has been solved 
by resort in différent ways to the well known variations in the magnetic 
field of a current solenoid, occasioned by an increase or decrease of 
current, and to like variations in the magnetic field of a voltage sole- 
noid, occasioned similarly by an increase or decrease of voltage, and 
by employing thèse variations to raise and lower the energy of the 
magnetic field of the generator, and thereby regulate the current flow 
in the System. Régulation of the magnetic field of the generator is 
achieved by weakening or strengthening the current which flows 
through it. This change in current is efifected by a device which pro- 
vides variable résistance to the current flowing to the field coil. Such 
device in this art consists ordinarily of a pile of carbon dises placed 
flatwise side by side through which the current is forced to travel. 
The résistance of this pile is great or less according as the dises are 
pressed tightly together or are loosely released. The compression or 
relief of the carbon pile (and, in conséquence, the strengthening or 
weakening of the current flow to the magnetic field of the generator) 
is brought about by mechanical connections of différent sorts, such, 
for instance, as a bell-crank lever urged in one direction by a spring 
to compress the pile and in the opfwsite direction by the core of a cur- 
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rent solenoid (or current coil), or the core of a voltage solenoid (or 
voltage coil), or the cores of both, acting as magnets within their 
respective fields to oppose the spring and relieve the pile of pressure. 
Régulation of such a System as this covers two stages ; one, when 
the battery is being charged ; the other, after the battery bas been 
charged ; known respectively as the charging and charged stage. Such 
régulation bas for its one object constancy of current and voltage 
throughout both stages with a capacity of responding immediately 
to the demands of the System. Unstable current means inconstancy in 
lighting; and, inconstancy in voltage would, when violent, destroy the 
battery. To préserve constancy against the inhérent disturbing élé- 
ments in such a System, the art, prior to the patent in suit, had develop- 
ed many generators which the learned trial judge has, with an accuracy 
quite sufficient for this discussion, classified as follows: 

(1) Current régulation, that is, régulation by a current coil alone; 

(2) Voltage régulation, that is, régulation by a voltage coil alone ; 
Regulators in neither of thèse classes were satisfactory. Current 

régulation alone had the disadvantage of f ailing to protect the storage 
battery against overcharge ; and voltage régulation alone was unsatis- 
factory because it is less responsive to changes in generator output 
than current régulation. To overcome thèse disadvantages, the art 
developed regulators with both coils in combination ; as 

(3) A voltage coil used in connection with a current coil, for the 
purpose of cutting down the current below the standard for which 
it had been set in order to protect the storage battery from over- 
charge; and 

(4) A current coil used in connection with a voltage coil, to modify 
the rate of charge for which the regulator had been originally set. 

From this it will be seen, that when Jepson sui'veyed the field of 
generator regulators, he found in it a well defined line of invention, 
comprising, at least, the four classes described. But Jepsen discovered 
a breach in this line. On one flank there were two current regulators, 
one with a single current coil and the other with a current coil assisted 
by a voltage coil. On the other flank there were two voltage regulators, 
one with a single voltage coil and the other with a voltage coil assisted 
by a current coil. There was nothing between thèse two well marked 
groups of invention. The breach was not a wide one, to be sure ; 
but it was there. Into this breach Jepson entered with the invention 
of the patent in suit, showing a generator regulator of an entirely 
new type, comprising two coils, one current and the other voltage, 
both old, but in whose opération one superseded the other, each acted 
independently of and without effect on the other, and neither rendered 
assistance to the other. In advancing straight between thèse flanks 
and taking up a place in the breach as the place of his invention, 
Jepson was careful to frame the most of the claims of his patent appli- 
cation in language which made it clear that in preempting for his in- 
vention the place left open in the line of this art, he impinged on no 
invention on either flank ; and where in some claims he had not made 
altogether clear the particular place in the art which he claimed for 
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his invention, he readily acquiesced in the demand of the Patent 
Office that he make it unmistakably certain by appropriate language. 

The claims of the patent, being fifty-eight in number, are both broad 
and narrow. The broad claims define the means for regulating the 
generator solely by the electric functioning of the current coil and 
voltage coil; the narrower claims include various pièces of electrical 
apparatus by M^hich such functioning is eflfected. We are concemed in 
this action only with the broad claims, of which the following is typi- 
cal: 

"56. Tlie combinatlon of a variable speed generator, a battery connected 
thereto, a current coil affectlng the régulation of the generator durlng speed 
changes whlle the battery Is below a certain state of charge, and a voltage coil 
independently thereof efCectlng sald régulation when the battery Is above a 
glven state of charge, sald current coU belng then tcithout effect upon the 
generator régulation." 

The principle of the invention, which distinguishes it from ail 
others, has been well expressed by the plaintiff in one sentence, as 
"voltage régulation superseding current régulation." 

For the embodiment of this principle, the patentée has — as stated 

by the leamed trial judge — 

"provided a current coil responsive to current changes due to speed changes, 
wound on a cors, which acts In turn, through levers, on a carbon plie (vari- 
able résistance) in circuit with the generator fleld coU. He also provided a 
voltage coil responslve to voltage changes, mounted on a separate core, which, 
Hkewlse, through levers, acts on the carbon pile. The levers were designed to 
compress or open the dises comprising the carbon pile, and thus to vary the 
strength of the fleld coil and hold the generator output constant. This volt- 
age coil, however, was not designed to and does not corne Into opération un- 
til the back voltage of the batteries has forced the voltage of the System up to 
the predetennlned standard, beyond which it Is not desired that It shall rise. 
When it has reached this point, then the voltage coil through its core and 
levers acts upon the carbon pile, and, through the fleld coil, cuts the current 
down so that the current regulator thereafter has no regulating efCect, until, 
of course, the batteries hâve become so discharged as to agaln permit current 
régulation to take effect. The resuit Is that In the Jepson invention, there is 
flrst current reffulation superseded liy voltage régulation, and v>hen the 
latter takes place the former has no effect on the System." 

Independence of régulation, first by current and then by voltage, and 
the entire absence of any régulation of a kind that does not involve 
independent and superseding action of the regulating coils, constitutc 
the principle of the invention. There is never joint régulation. One 
coil acts at a time. When one acts, the other is at rest ; neither starts 
until the other stops. The présence of a mechanical stop for each coil 
in the plaintifï's commercial embodiment of the invention makes coil 
action impossible in any way other than independent and abruptly 
successive. 

On the issue of validity, it is sufficient to say, that we find nothing in 
the art involving this précise principle. The defendant's références 
given in évidence to prove anticipation or to show a state of the art 
that négatives invention are distinguishable from the invention of the 
patent. For several reasons given by the leamed trial judge, as well 
as for others of our own, we concur with him that the claims of the 
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patent in suit, as limited by their own terms, involve invention, and are, 
therefore, valid. 

When Jepson found an opening in the art and entered that opening 
with his invention vvithout encroaching on what was on either side, it 
did not follow that he found the only place in the art not occupied, 
or that his invention was so broad that it covered the art and closed 
it to ail others. Every one was free thereafter to explore the field 
and to take any place not preempted by him or by others. And this 
is just what the défendant claims that it has donc. 

The apparatus of the défendant has many points of resemblance to 
the generator regulator of the patent. It is used in the same kind of 
System ; it is intended to solve the same problems ; it resorts to the 
same forces ; its opération ia afïected by the same variable f actors ; 
and it is intended to produce, in varying degrees, perhaps, the same 
results. Like the embodiment of the Jepson invention, it comprises 
the old éléments of two coils, a current coil and a voltage coil, whose 
cores are connected by levers with a carbon pile through the variable 
résistance of which, according as the carbon dises are compressed or 
released, the flow of current to the magnetic field of the generator is 
increased or diminished, and the current flow to the System is regulat- 
ed and controlled. 

Between the contesting devices, there ai^e, however, points of différ- 
ence, found in the relation which the coil levers bear to one another, 
and in the manner in which they f unction under the impelling magnetic 
force of their respective coils. 

In the invention of Jepson, as we hâve seen, the two coils supersede 
one another in regulating the System. One coil acts at a time ; the two 
never act together. There is no interdependence of coils ; nor is there 
coil co-action in the sensé that one coil assists the other, or in the 
sensé that one does anything at the time the other is doing something. 
In fact, by the mechanical arrangement of stops, joint action, co-action, 
or simultaneous action of the two coils is made impossible. 

In the defendant's structure, if the régulation begins with the bat- 
tery whoUy discharged, the initial action is for a moment, perhaps, that 
of the current coil alone, but as the charging stage progresses, there 
is dependence in action by one coil on the other; assistance rendered 
by one to the other ; and co-action of the two through contact of their 
levers in producing the one resuit, namely ; the régulation of the gen- 
erator field coil. When the battery is fully charged, the second stage 
begins. Then the voltage coil either acts alone, or the current coil 
co-acts with it, not through its lever as before, but through the médium 
of a claimed magnetic interaction. Wherefore, the défendant claims, 
that while it escapes infringement by this différence in coil action 
during the charging stage of the battery, yet, throughout both stages 
the two coils co-act. 

Further contrasting the two devices, it appears that in the invention 
of the patent there are two controls, current and voltage. One super- 
sedes the other; change from one to the other is abrupt and complète. 
The voltage coil never comes into action until the back voltage of the 
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battery bas forced the voltage of the System up to a predeterrained 
standard. 

In the defendant's device there are at least two controls, composite 
and voltage — composite being made up of both current and voltage; 
pure voltage supersedes composite ; cbange from one to the other is 
not abrupt; it is relatively graduai. The voltage coil never waits 
until the battery bas been charged to its predetermined limit, but joins 
with the current control as the voltage backs up, and thus the two 
shade into composite control. Out of composite control, pure voltage 
control émerges as current fades away. 

The same distinctions persist in the reversai of the action. 

In Jepson, the carbon pile, through whose variable résistance the 
field coil is regulated, has no base of its own. Its dises are movable, 
by release or compression, toward both ends. Each lever, however, 
when inactive on its stop, becomes in turn the base of the carbon pile 
against which the other lever, when active, opérâtes to compress or 
release its dises. 

In the defendant's apparatus, the carbon pile has a base of its 
own, against which, movement of its dises is stopped at that end. 
Release or compression is eflfected only from the other end, and is 
efifected directly by contact with the voltage lever, and indirectly by 
contact with the current lever. 

The mechanical embodiment of Jepson, therefore, permits action 
on the carbon pile onl,y by one lever at a time ; and that action always 
is direct. Mechanism in the defendant's device permits action on the 
carbon pile by one or by both levers at a time, directly and indirectly, — 
directly by the voltage lever when acting alone ; directly by the voltage 
lever and indirectly by the current lever when acting together. 

With thèse contrasts in mind, and remembering always that the 
principle of the invention is "voltage régulation superseding current 
régulation," we shall discuss the issue of infringement in a way, which, 
doubtless, will convict us of répétition, yet in a way we find necessary 
because of the mysteries of electricity and the elusive quality of its 
éléments. 

The coil levers in Jepson are so positioned as never to come in 
contact. Oppositely, the coil levers in the defendant's device are so 
positioned as to come in contact at any time throughout the charging 
stage. After the charging stage, that is, after the battery has been 
charged to a predetermined limit, the voltage lever,— its point of 
contact with the current lever being positioned above the latter, — 
rises above or moves away from the current lever, as the voltage in- 
creases and the current correspondingly decreases. Thereafter, the 
voltage lever acts alone, until a change in the System again brings 
the two levers into co-action, when assistance by one lever is again 
rendered the other in compressing and releasing the carbon dises, and, 
consequently, in regulating the energy of the field coil, and through 
it controlling the current of the System. 

The défendant says this is old, the principle being found, it claims, 
in the application of Creveling, filed May 28, 1908, on which the Crev- 
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eling patent No. 920,827 (now owned by défendant) and tlie divisional 
Creveling patent No. 1,251,479 were issued; being found also in 
Schlesinger patent No. 331,552 and in Fulton's device, and, of course, 
in Bijur, No. 1,241,908, — the patent under which the défendant builds 
its apparatus. 

As we bave sustained the validity of the Jepson patent on the 
issue of invention, we are not influenced by the opposite positions 
which the défendant has taken with référence to tlie Creveling in- 
vention, when prosecuting suits for infringeraent; nor are we required 
to review the dispute as to whether Creveling is a part of the prior 
art. This, for the reason that Creveling was cited against Jepson 
by the Patent Office and Jepson amended his claims to avoid Creveling 
in order to get his patent. Obviously, then, if Jepson has avoided 
Creveling, and the défendant has foUowed Creveling, the défendant 
has avoided Jepson. 

Creveling patent No. 920,827, which deals with the charged stage 
of the battery, shows by positive expression and diagram the two 
coils, voltage and current, and shows also both coils at work at the 
same time, the lever of the voltage coil assisting the lever of the cur- 
rent coil to increase résistance and eut down the output of the gen- 
erator. This co-action of the two levers, involving assistance by 
one to the other, is not only shown by the patent, but is conceded 
by the plaintiff's experts. The divisional Creveling patent No. 1,251,- 
479 deals with the charging stage in which one lever assists the other 
during that stage. 

We see in the co-action of the coils and of the coil levers in the 
early Creveling patent — wholly aside from its lamp regulating means 
— the beginning of the principle on which the défendantes apparatus 
was developed, and we cannot, therefore, regard that patent as a 
mère "paper patent." 

Neither can we disregard the place in the art which both the pat- 
entée and the Patent Office conceded to Creveling at the time Jep- 
son's application was pending. The most of Jepson's claims were so 
framed as clearly to escape the co-action of the Creveling coils. This 
Jepson had to do to get a patent. But in two or three claims (claim 
16 in suit being one) the language lacked Jepson's usual précision of 
expression, and in defining the efïect of the independent coil action 
of the invention, he said, that the "first mentioned (current) coil hav- 
ing substantially no effect on the apparatus when the second men- 
tioned (voltage) coil is operating, and said second mentioned coil 
having substantially no effect on said apparatus when said first men- 
tioned coil is operating." Thèse claims, because of the use of the 
word "substantially," were rejected on Creveling, and they were 
rejected because the principle of Jepson's invention, as understood 
by himself on his own disclosure in other claims and as understood 
by the Patent Office, involved an opération in which one coil when at 
rest had "no" effect whatever on the generator régulation when the 
other coil was in action. The significance which we give to the action 
of the Patent Office in rejecting claims on Creveling because of the 
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use of the words "having substantially no effect" — words which would 
bring Jepson within Creveling — is no greater than and is no différent 
from the interprétation and limitation which Jepson himself gave his 
'jivention by his ovvn very précise language in other claims. 

The Fulton regulator, built after but departing somewhat from the 
principle of the McElory patent, No. 893,534, shows both current 
and voltage coils with their cores pivotly connected to a miniature 
walking-beam. This beam rises and falls in response to the movement 
of both coi] magnets, and in its rise and fall controls the generator. 
In this movement the current coil may for a time be dominant, accord- 
ing to the charge of the battery, though both coils appear to act in 
différent degrees throughout both stages of the battery charge. Wheth- 
er or not this is precisely correct, it is certain that as the battery 
charges and voltage backs up, the two coils work together, the voltage 
coil assisting the current coil. Whether later the voltage coil domi- 
nâtes, the fact is that in Fulton the voltage coil for a time assists the 
current coil in responding to the varying demands of the System. 

Disregarding the Schlesinger patent, No. 331,552, as being in a 
différent art with différent problems, we are satisfied that the principle 
of co-action of the two coils as distinguished from the independent coil 
action of the patent appears in différent degrees in Creveling and 
Fulton, and that this is the principle of the coil action in the de- 
fendant's device, though employed by it in an improved manner and 
in a greater degree. If the kind of action in the defendant's device 
is the same as that found in the art, we are not concerned with différ- 
ences in the degree in which it is exerted. To get his patent, Jepson 
had to say to the Patent Office that the coil action of his invention 
was not Creveling's kind; we think the defendant's coil action is the 
same kind as Creveling's, though applied at a différent stage of the 
battery charge. 

Thus it appears that the issue of infringement turns on the action 
of the current coil and voltage coil of the two structures during the 
opération of the generator. In the Jepson regulator — as we must 
say still again to keep the contrast constantly in view — the coils act 
independently of each other, their levers never coming in contact 
with and never rendering assistance to one another. In the defendant's 
structure (assuming that the battery is at the beginning not charged at 
ail), the current coil is the first regulating coil to come into action. 
The lever of the current coil, engaging the voltage lever on its under 
side, causes the voltage lever to rise with it. In a part of this rise — 
certainly for a brief period at the very beginning — the régulation may 
be entirely that of the current coil. Its lever action is then being 
exerted against the double spring power of both levers. As time goes 
on, however, and the charge of the battery increases, the voltage rises 
and backs up against the voltage coil. As the voltage rises, it gradually 
increases the strength of the voltage coil. In doing so, it brings 
the voltage coil more and more into action; the opposition of the 
voltage lever to its own spring increases ; and the voltage pull is 
transmitted more and more to the carbon pile. As the predetermined 
2G3 F.— G2 
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limit of the battery charge is approached and is finally reached, the 
force of the current coil progressively weakens and the pull of its 
lever correspondingly lessens in value. Manifestly, through ail thèse 
changes, there is composite action of the two coils exerted through their 
levers. The pull of one may be, and, doubtless is, at ail times différ- 
ent from the pull of the other; but in their varied pulls each adds 
something to the joint pull. In their composite action, a graduai 
readjustment of current and voltage forces is effected to maintain 
constancy against speed disturbances and against injury to the battery 
from overcharge. Thèse readjustments are automatic; they change 
in force repeatedly ; and finally end when the gradually rising voltage 
and the correspondingly diminishing current cause the two levers to 
move out of engagement. Thereafter, the voltage coil, being strong 
enough alone to control the résistance of the carbon pile, acts alone, 
until, under the always changing conditions of the System, the voltage 
decreases on the discharge of the battery and the current correspond- 
ingly increases, and the two levers again come in contact and the 
coils again renew their co-action and pursue their automatic readjust- 
ments. This is voltage régulation superseding composite régulation, 
and composite superseding voltage. 

The plaintift does not seriously contest that this is the coil action 
of the defendant's apparatus ; but it contends, and the learned trial 
judge has found, that in this co-action of coils in the defendant's 
structure, the assistance given by the voltage coil to the current coil 
is so slight as to be negligible in efïecting the régulation of the gener- 
ator. This is in efifect a finding that the assistance which one coil 
gives the other, though actual, is of no operative value. This, finally, 
is the précise point on which we think the case turns, and on which 
we find ourselves at variance with the learned trial judge. 

If, during the time the levers are in contact, the assistance which 
one coil gives the other is not functional, then, certainly, there is in 
the defendant's structure what the plaintifif claims, namely; one coil 
action superseding the other. This is Jepson. And so thought the 
learned trial judge. We think the assistance which the voltage coil 
renders the current coil, during the period of their co-action, is £unc- 
tionally operative through its lever on the carbon pile, and therefore, 
is functionally operative in the control of the System, measured by 
tests and évidence, which — again difïering with the learned trial judge 
■ — -we regard as preponderating; and that this assistance is not negli- 
gible, but is, for a time, substantial. If this be so, the defendant's 
structure does not infringe Jepson, for in Jepson there is no assistance 
given by one coil to the other for any period of time. 

Having already found that between the two devices there is a différ- 
ence in kind of coil action during the charging stage, we are not con- 
cerned with the degree of assistance which one coil renders the other 
in the defendant's kind of coil action, if that difiference is not negligible, 
and if, also, it is not employed as a mère device to escape the super- 
seding action of the Jepson coils. If, on the other hand, it is substantial 
in the sensé of performing a real function, the distinction between the 
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defendant's device and Jepson broadly appears. Whether the voltage 
coil in the joint régulation of the defendant's device performs one- 
tenth, one-fourth, or one-half of the joint work of régulation is a 
matter of degree, and is, therefore, a matter of np présent concern. 
The matter which hère concerns us is whether it does perform a real,, 
not a simulated, part of the joint work of control, du ring the charg- 
îng stage. We think it performs a real part; and in expressing this 
view we shall not, in this opinion, review or attempt to reconcile the 
great volume of hopelessly conflicting testimony of the experts. 

Further defending the charge of infringement, the défendant main- 
tains that composite coil action in its device is not limited to the 
charging stage alone, but is found in the charged stage also, due to a 
claimed magnetic interaction between the two coils. As we are of 
opinion that the défendant has shown in its structure a composite coil 
régulation during the charging stage, which undergoes graduai read- 
justment in its transition to single coil régulation, that is, voltage rég- 
ulation superseding composite régulation, as distinguished from "volt- 
age régulation superseding current régulation" of the patent, it follows, 
on this showing alone, that the défendant must prevail on the issue of" 
infringement. This being so, it is unnecessary to discuss or décide, 
whether, during the charged stage, there is in the defendant's device 
a composite action arising from magnetic interaction of the coils. 

The decree below is affirmed on the issue of validity and reversed' 
on the issue of infringement, with costs for the appellant. 
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(Circuit Court of Appeals, Sixtli Circuit. Marcli 2, 1920.) 

No. 3297. 

1. Patents ©='328 — Fok rtjbber iieel not infeinged. 

The TuÉford reissue patent. No. 14,049, for a rubber lieel, held not in- 
fringed on review of an order granting a preliminary injunction. 

2. Patents (®=3l65 — Limitation as to form of device concltjdes patentée. 

Wtiere a patentée, for some supposed a avantage, lias limited the form- 
of his device, he cannot, for the purpose of establishing infringement, in- 
sist that the limitation is immaterial. 

3. Patents iS=259 — Contbibutory infringement not made out because de-- 

FBNDANT'S device MAY BY WEAB BECOME IDENTICAL. 

A charge of contributory infringement cannot be sustained because,. 
while defendant's device, as made and sold, difCers materially in torni 
from that of the patent, it niay, as the result of wear, become identical. 

Appeal from the District Court of the United States for the Eastem 
Division of the Northern District of Ohio ; D. C. Westenhaver, Judge. 

Suit by the I. T. S. Rubber Company against the Elyria National 
Rubber Heel Company. From an order granting a preliminary injunc- 
tion, défendant appeals. Reversed. 

®=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes. 
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Edward Rector, of Chicago, 111., for appellant. 

F. O. Richey, of Elyria, Ohio, and Charles A. Brown, of Chicago, 
111-, for appellee. 

Before KNAPPEN, DENISON, and DONAHUE, Circuit Judges. 

DENISON, Circuit Judge. The Elyria Company appeals froni a 
preliminary injunction awarded against it for infringement of the Tuf- 
ford reissue patent, No. 14,049, recently considered by us in tvvo other 

cases. Fetzer Co. v. I. T. S. Co., 260 Eed. 939. C. C. A. ; U. 

S. Rubber Co. v. I. T. S. Co., 260 Eed. 947, ■ C. C. A. . A référ- 
ence to those opinions will sufficiently disclose the gênerai subject-mat- 
ter involved. 

[1] With one exception, the présent record discloses nothing earlier 
by way of anticipation or limitation substantially more important than 
was shown by the former records. This exception is the so-called rand 
rubber heels. If the upper surface of thèse was of saucer shape as 
distinguished from scoop shape, as thèse terms are defined in our 
previous opinions — and this is claimed — and if they were in use as 
lifts rather than as whole heels before the date of Tufford's invention, 
it would at least follow that the Tufford patent must be limited, so as 
not to include the defendant's lifts in this case, or else it would also 
include the earlier art ; but neither upon the claim that they were used 
as lifts, nor upon the theory that there could be no patentable différence 
between using them as whole heels and as lifts, are the présent record 
and its inferences clear enough to justify disturbing a preliminary in- 
junction, issued after so much litigation as had hère occurred. 

However, the question of infringement, as hère presented, is dis- 
tinctly différent from that involved in either of the other cases. Tuf- 
ford's lift was a heel-shaped section eut from the wall of a hollow rub- 
ber sphère, and ail parts of its upper and lower surfaces were coïncident 
in ail directions with the arcs of the circles representing the inner and 
outer surfaces of the sphère wall. The substance, though not the exact 
form, of this structure was carried into the broadest claims by the 
phrase, "having its body portion concavo-convex on every Une of 
cross-section," and the forms used by the défendants in the other two 
cases substantially responded to this limitation. This défendant uses 
a lift which we assume is concave on every line of cross-section on its 
upper surface, but which, on its lower surface, is plane. The resuit is 
that, while the Tufford lift is before attachment concave upon its upper 
surface and convex on its lower, and after attachment is plane upon 
both, the Elyria lift is before attachment concave upon its upper and 
plane upon the lower surface, and after attachment plane upon the up- 
per and concave on the lower. It is therefore quite plain that the de- 
fendant's lift, before attachment and as it is put upon the market, does 
not literally respond to the terms of the claims and cannot be thought 
to infringe, unless this prima facie dissimilarity may be disregarded. 

The first reason urged for so doing is that defendant's lift contains 
the whole Tufford structure and something more, and appeal is made 
to the familiar rule that the use of an addition to the patented combi- 
nation does not avoid infringement. It is said that défendant simply 



ELYRIA NAT. RUBBER HEEL CO. V. I. T. S. RUBBER CO. 981 

(2f,3 F.) 

takes the convex lower surface of the Tufford lift, adds a horseshoe- 
shaped flange, tapering from its greatest thickness at Ihe edge to noth- 
ing at the center, and thus transforming the convex surface into a 
plane one, but that the mind's eye may see the Tufiford structure in 
spite of this addition. We cannot accept this theory ; it is to say that a 
ciaim to a sphère would be infringed by a cube, because a cube includes 
a sphère, and more. That could not be thought, in any case where the 
invention had pertained to the spherical shape. The change would not 
be. and the change hère is not, the addition of an independent and sep- 
arable élément. The change is an inhérent one in the identity of the 
imitary body described in the claim. The body portion bas ceased to 
be the thing described and bas become something else. 

[2] The history of the application shows that Tufford was deliberate- 
ly and intelligently confining himself to the form which lie had con- 
structed, and which bis application shows, and which was convex upon 
the bottom as well as concave on the top. At one time, a claim for a 
lift having a concave upper surface, without limitation as to the form 
of the lower surface, was presented and rejected. Possibly be was en- 
titled to it ; there is reason why bis acceptance of the rejection is not 
an estoppel ; but it shows that the idea of claiming an invention to be 
found only in the upper surface occurred to him and was abandoned ; 
be deliberately included the convexity of the lower surface in bis claims ; 
and he cannot now say that it is immaterial. It is évident that the 
elastic action of the rubber will be somevi'bat différent, when the lift is 
of the same thickness thronghout, from what it will be when the edges 
are thick and the center is thin. The side edges will take différent form 
and must be dift'erently shaped or else will require différent trimming. 
Still more important, the bottom of Tufford's lift is plane, when attach- 
ed, and defendant's is concave. Whether thèse différences are impor- 
tant or not, Tufford thought they were, and either compulsorily or vol- 
untarily limited himself to theni. In neither case can he afterward dis- 
regard them. See cases cited in our opinion in Higgin Co. v. Watson, 

263 Fed. 378, C. C. A. , filed Kebruary 3, 1920; also in D'Arcy 

Co. V. Marshall Co., 259 Fed. 236, and particularly conclusions on 
page 240, C. C. A. . 

[3] The other reason urged re.sts upon the theory of contributory 
infringement. It is said that, even if defendant's lift does not res]3ond 
to the claims when it is marketed and when it is attached to the heel, 
yet that the so-called added flange surrounding the lift, which makes 
the lower edge concave, wears off with use and the surface becomes 
plane, and that then there is complète identity of form between the 
patented lift and defendant's. We know of no case which carries the 
theory of contributory infringement so far, and we do not think it 
should be so extended. The patent relates to an article manufactured 
for sale in the patented form, and, normally, the monopoly is to be 
judged by the situation at the time of sale. If it is the first vendor's 
intention that the purchaser, before use, shall add something or subtract 
something whereby infringement will become manifest, the law ante- 
dates that change to the time of sale ; but the principle cannot reach a 
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case where the infringing form is gradually developed by ordinary use. 
It would resuit, as applied to this subject-matter, that some lifts would 
come to inf ringe and some would not ; some would be worn down ail 
alike and become horizontal planes, others would be wom off only on 
one edge, and others would go upon seldom-worn shoes and never 
change their shape. There are too many contingencies and uncertain- 
ties to justify bringing such a situation within the rule of contributory 
infringement. It would lead us to say, for example, that the patent 
upon a rubber tire which was limited to one having a smooth surface, 
because of certain advantages to be found in such surface, would be 
infringed by the sale of a tire with a roughened or nonskid surface, 
because, if the tire were used enough, it would wear smooth. In 
Thomson Co. v. Ohio Co. (C. C. A. 6) 80 Fed. 712, 26 C. C. A. 107, 
an élément was missing as the article was sold, but the purchaser was 
expected to apply it before use. In the Weed Chain Cases (C. C.) 196 
Fed. 213, 215, the article was sold accompanied by a device which, if 
used, would hâve prevented infringement, but the buyer could use this 
or not at his pleasure, and probably would not. See Macomber's Fixed 
Law of Patents, §§ A74-47^. 

For thèse reasons, the preliminary injunction should not hâve issued. 
The order, therefore, will be reversed, and the case remanded for such 
further proceedings as may be proper. 
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LUTEN V. WILSON RKINFORCED CONCRETE CO. et al. 

(Circuit Court of Appeals, Eighth Circuit January 15, 1920.) 

No. 5189. 

Patents <@=328 — Fob EEiNFoncED concrète bridges void fob want ot inven- 
tion. 

The Luten patents, Nos. 853,202, 85.'?,203, 818,.S88, and 999,663, for re- 
Inforced concrète bridges, held vold for want of Inyentlon. 

Appeal from the District Court of the United States for the Dis- 
trict of Nebraska; Thos. C. Munger, Judge. 

Suit by Daniel B. L,uten against the Wilson Reinforced Concrète 
Company and others to restrain infring-ement of patents. From a de- 
cree holding three of the patents invalid for want of invention, and 
the fourth not infringed (2.54 Fed. 107), complainant appeals. Decree 
modified, so as to hold the fourth patent also void, and, as so modified, 
affirmed. 

Russell T. MacFall, of Indianapolis, Ind. (Frank H. Drury, of 
Chicago, 111., and Frank M. Hall, of Lincoln, Neb., on the brief), for 
appellant. 

Wallace R. Lane, of Chicago, 111. (Clarence A. Davis, of Lincoln, 
Neb., and William F. Moran, of Nebraska City, Neb., on the brief), 
for appellees. 

Before HOOK, Circuit Judge, and AMIDON and BOOTH, Dis- 
trict Judges. 

AMIDON, District Judge. This suit was brought by Daniel B. 
Luten against the Wilson Reinforced Concrète Company and others 
to restrain infringement of letters patent 853,202, 853,203, 818,386, and 
999,663. The case was heard upon elaborate proofs, and the bill 
dismissed on the ground that patent 999,663 was not infringed, and 
that the others were vQÎd for want of invention. 254 Fed. 107. The 
case was heard in this court at the same term as Luten v. Young and 

Luten V. Allen, 263 Fed. 986, C. C. A. (opinion in which is 

concurrently filed). There is advantage in getting as many of the 
numerous patents issued to Mr. Luten as possible under examination 
at the same time. It would aid in deteiTnining the merits of each, if 
the same court could see them ail at a single view. That resuit can 
now be accomplished to some extent from reported opinions involv- 
ing his patents. Luten v. Washburn, 253 Fed. 950, 165 C. C. A. 392 ; 
Luten V. Sharp, 234 Fed. 880, 148 C. C. A. 478 ; Luten v. Whittier, 
251 Fed. 590, 163 C. C. A. 584; Luten v. Allen (D. C.) 254 Fed. 
587; Luten v. Young (D. C.) 254 Fed. 591; Luten v. Marsh, 254 
Fed. 701 (Southern District of lowa) ; Luten v. Scott, 263 Fed. 721 
(Western District of Oklahoma); In re Luten, 37 App. D. C. 379. 

In so far as we can discover, none of the Luten patents bas ever 
been sustained in a contested case, and they hâve been freqjjently 
held to be invalid for want of patentabiility. Notwithstanding this 

^ssFor otber cases eee same toDic & TCBT-NUMBEîR in ail Key-Numbered Digests & Indexe* 
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expérience, thèse patents hâve been exploitée! by a skillful campaign 
of advertising, in which it has been repeatedly asserted that no suit 
based on a L,uten patent has ever been lost or dismissed. This work 
has been donc through the agency of the National Bridge Company 
of Indianapolis. The record in this case leaves no room for doubt 
that the entire scheme by which it has promoted thèse patents has 
been fraudulent. We shall call attention to a few of the more glar- 
ingly culpable of the représentations, quoting in the main the exact 
language of the circulars: 

(1) "The National Bridge Company of Indianapolis, Ind., now owns 17 
I/uten patents on cost-saving devices in concrète bridges. Forty-seven other ap- 
plications for Luten patents are atill i)ending. Several of the above patents 
hâve been declared valid in the United States Circuit Courts, wlth injunetlons 
issued against infringers, and numerous other sults for infrlngement are being 
filed. No iufringement suit based on a Luten patent has ever been lost or 
dismissed." 

(2) A slîillfully prfnted advertlsement, headed "Luten Patent Decrees," llsts 
the patents, 24 In number, and states under each patent the court and title 
of the case In which a consent decree had been obtalned, without dlsclosing 
that the decrees were by consent. By repoating the cases under the several 
patents Involved, without calling attention to that fact, the impressiveness of 
the showing to a casnal readcr Is greatly enhanced. 

(3) Another advertlsement headed, "To Whom It may Concem," Itsts 16 
patents, with date of Issue and year of expiration. It states: 

"The above 16 patents contain 2Ô0 claims. 

" ♦ * * If one of thèse claims be Infringed, the owner of the patent 
may collect royalty and costs In a suit for an Injunction. If it be shown that 
the infrlngement was knowlngly made, punitive damages to the amount of 
three times the actual damages proved may be assessed by the court. * • * 

"If a Judgment cannot be collected from a municipality, county or town, as, 
for example, when a board refuses to settle for infringements by its predeces- 
sors In office, a .ludgment may be enforced against the indlvidual offleers who 
authorlzed the Infrlngement and their prlvate property sold on exécution to 
sattsfy the judgment. 

"If two or more parties Inf ringe In the same structure, as when a contractor 
builds for a municipality on designs fumished by an engineer, the owner of 
the patent may elect which of the three he shall prosecute, the engineer, or 
the municipality, or the contractor, and may sue anv or ail of them. • * • 

"The validity of the patent does not dépend on the state of the art at the 
tlme the patent was issued. It dépends to some extent on the state of the 
art two years before tlie patent was applied for. Many of the above patents 
were under examination by the Patent Office for many years before they 
were issued. * • » 

"If It be shown • • • that a single claim of a valld patent is being in- 
fringed, the court will issue an Injunction forever restralning the continuance 
of the worl£ and assessing costs and damages. An injunction to restraln fu- 
ture infringements may issue before or after the worls Is completed. * • • 

"Such a suit Is never tried before a jury. State courts hâve no jurlsdlction. 
Suit may be brought la any part of the United States, without the employ- 
ment of local attomeys. The principal items of expense in such cases are at- 
tomey fées, traveling expenses in taliing dépositions, printing the record, which 
may amount to thousands of dollars In severely contested cVises, and court 
costs." 

The advertlsement then calls attention to two spécifie cases in which the 
cost of the litigation amounted to from $40,000 to $50,000. 

(4) Another showing Is a collection in separate documents of ail the con- 
sent d«crees. 

(5) Another advertlsement sets forth that 15,000 designs for concrète bridges 
hâve been supplied under the Luten patents, and over 6,000 of them hâve been 
actually erected. 
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The foregoing éléments hâve been used in a brilliant campaign of 
promotion. The arts of the advertiser and the photographer hâve been 
brought to a perfection seldom equaled. AU the above thèmes hâve 
been pressed with masterful skili in that form of argumentation which 
is peculiar to the patent lawyer and the patent expert — a union of 
science and logic. We cal! attention to only two of the most rep- 
rehensible features of this campaign of déception by the use of half 
truths : Kirst, the use of consent decrees tlnroughout the entire Ut- 
erature, without disclosing that tliey are by consent, and not the re- 
suit of litigation; second, the threats of patent htigation. This bas 
been practiced with a studied use of menacing arts that would bave 
been blackmail on a vast scale, if the threat had only been criminal, 
instead of civil, prosecution. In law this is a saving distinction, but 
not in ethics. 

We bave examined the patents hère dircctly involved, and the others 
contained in the record, and the numerous patents of the plaintiff 
which bave been described in the cases to which we bave referred. 
We are convinced that they are ail void for want of patentable in- 
vention. Not one of them bas ever been sustained in a contested case. 
They ought not to be. The use of steel to reinforcc concrète was 
more than a quarter of a century old when Mr. Luten entered the 
field in 1902. The history of the art is given by this court in Luten 
v. Washburn. 253 Fed. 950, 165 C. C. A. 392, and the Court of Ap- 
peals of the Sixth Circuit in 'Luten v. Whittier, 251 Fed. 590, 163 C. 
C. A. 584. He has added nothing that is patentable to the art. Ali 
he had done is to make such modifications, either in the arrangement 
of the rods or their form, as in bis judgment would best meet the 
stress of the particular structure. That is the work of the engineer. 
There is notbing generic about any of bis patents. Judging by bis 
drawings and spécifications, and the multitude of bis patents and ap- 
plications for patents, what he has done is to prépare drawings and 
spécifications for a particular bridge, then put thèse in the form re- 
quired by the patent law, and présent them vi^ith the necessary fées 
to the Patent Office as an application for patent. When one considers 
ihe number of patents granted, and applications pending, he has met 
with an inexplicable success. 

While Mr. Luten has made no invention, he has made a great dis- 
covery, namely, that not more than one city or county attorney or 
Attorney General in 10 knows anything about patent law, or the prop- 
er interprétation of consent decrees in that ficld. It has resulted that 
cities, counties, and stares bave been easy victims for the peculiar 
arts of the National Bridge Company, for they wcre without trust- 
worthy légal advice. With the above éléments to play upon, it has 
been easy to convince ]:)ublic authoritics that the way of safety was 
the way of wisdom, and that this consisted in employlng Mr. Luten 
as an engineer, or paying him 10 per cent, royalty for the use of bis 
patented device. 

Mr. Luten is entitled to ail the advantages which belong to him 
as an engineer. That is the fuU measure of bis right. He is entitled 
to nothing under the patent law. At a time when many of the states 
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are appropriating tens of millions of dollars for good roads, and each 
of thèse appropriations is being duplicated by the fédéral government, 
and reinforced concrète bridges are indispensable factors in thèse 
great enterprises, a continuation of the bridge company's practices 
under thèse void patents would be a grave public wrong. 

The decree is modified, in so far as it holds patent No. 999,663 not 
infringed, so as to hold it also void for want of patentable invention, 
and, as so modified, the decree is afFirmed. 

HOOK, Circuit Judge, concurs in the resuit. 



LUTEN V. ALLEN et al. 

SAME V. YOUNG et al. 

(Circuit Court of Appeals, Eighth Circuit. January 22, 1020.) 

Nos. 5312, 5313. 

Appeals from the District Court of the United States for the District of 
Kansas ; John C. Polloclj, Judge. 

Suits by Daniel B. Luten agalnst Arthur E. Allen and otliers and against 
Joseph W. Young and others. From decrees for the défendants in each case, 
entered on motions to dismiss (254 Fed. 587, 591), complainant appeals. Af- . 
firmed. 

Russell T. MacFall, of Indianapolis, Ind. (Joseph G. Carey, of Wichlta, 
Kan., on the brief), for appellant. 

S. N. Hawkes, of Topelia, Kan. (Eichard J. Hopliins, of Topeka, Kan., on the 
brief), for appellees. 

Before HOOK and STONE, Circuit Judges, and AMIDON, District Judge. 

AMIDON, District Judge. The bill in Luten v. Allen charges Infringement 
of patent No. 818,386, issued to plalntiff April 17, 1906. The bill in Luten v. 
Young charges infringement of patent No. 85i},203, issued to plaintiff May 7, 
1907. The cases were heard together in the trial court and hère. The lower 
court sustained motions to dismiss, because the patents (copies of which were 
attached to the bill) were devoid of patentable invention (254 Fed. 587 and 591), 
and the présent appeal seeks a review of that decree. 

For reasons set forth in opinion filed January 15, 1920, in Luten v. Wilson 

Reinforced Concrète Co., 263 Fed. 983, C. C. A. — , the decrees are af- 

tirmed. 
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MINNKArOLIS KNITTING WORKS v. MARSHALL FIELD & CO. 

(Circuit Court of Appeals, Seventli Circuit. January 6, 1920.) 

No. 2741. 

Patents <S=3?î28 — For ikfant's band i>'Vai,id fob lack dp invention. 

Tlie Charles pj. Ovenshire patent, No. 800.237, for improvenient in iii- 
fant's bands or sliirts, hcld void for lack of invention. 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by the Minneapolis Knitting Works against Marshall 
Field & Co. Decree for défendant, and complainant appeals. Af- 
firmed. 

Frank Parker Davis, of Chicago, 111., for appellant. 
George L. Wilkinson, of Chicago, 111., for appellee. 

Before BAKER, MACK, and PAGE, Circuit Judges. 

MACK, Circuit Judge. This appeal is from a decree dismissing 
for want of equity, the bill to enjoin infringement of claim 2 of let- 
ters patent No. 800,237 for improvement in infant's bands or shirts. 
The decree finds the claim valid, but not infringed. 

The claim reads as f ollows : 

"A band or sliirt eoinprising a tubular body of elastic knltted fabric pro- 
vided with slioulder pièces or straps 3 and inelastic strips or tapes 4 ex- 
tending over said shoulder pièces and dia^onally downward over the front 
and rear of tiie body to central points near the bottom tliereof, and suitable 
tabs secured at the lower ends of said tapes." 

The letters patent were issued September 26, 1905, on application 
fîled January 23, 1905. Contemporaneously there were issued letters 
patent No. 800,618 applied for by the same inventer on April 24, 
1905. Claim 1 of the patent in suit was introduced into the application 
therefor by amendment, after its rejection as a claim in the other ap- 
plication, and after the allowance of claim 2 now in suit. They difïer 
only in one respect : That the band or shirt in claim 1 is not limited 
to a tubular body. In the course of the second application, the claims 
of which had originally been rejected as not being patentable over the 
other allowed application, counsel for the applicant stated that — 

"The novelty of the claims in both cases is not included in tlie description 
of the oi)ening in the front of the garaient or its omission. The inelastic 
strips or tapes and the tabs secured to the lower ends of the tapes consti- 
tute the novel features of the claims." 

The object of the invention in suit, as specified, is to provide an 
«lastic tubular band or garment having means for securing a napkin 
(diaper) thereto ; the inventor, however, expressly states that while 
he has — 

"descrlbed the Invention as applied to an infant's band or shirt, It may, of 
course, be applied to a shirt designed for use of adults." 

(gssjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The spécifications describe the invention consisting of : 

"Generally In a band or shirt haring a tubular body of elastlc knitted 
fabric with Inelastle tapes or strips eitendlng over the shoulder pièces there- 
oî and extending diagonally downward on the front and baclt to central 
points near the bottom of the garment and with iaelastic tabs secured to 
the lower ends of sald tapes." 

While défendant was notified in 1911 of a claitn of infringement of 
both patents, suit was not commenced itntil 1917. Tliough plaintiiï 
may not thereby be chargeable with lâches, testimony of défendants' 
disinterested witnesses, based on memory, should not be deemed un- 
trustworthy, when, in the intérim, their old corporate books of ac- 
count were destroyed as no longer of any perceptible value. Despite 
some discrepancies in the testimony, we are satisfied that the Fogarty 
waist was made and sold publicly more than two years prior to the 
application for the patent in suit, and that, except for the fact that it 
was a shirt, and not an infant's band, it completely anticipâtes the 
alleged invention. 

In our judgment there is no invention whatsoever in the adaptation 
of the inelastic reinforcing tape with tabs of a knitted child's waist, to 
which buttons are sewed for the purpose of supporting lower gar- 
ments, whether that waist be open front or back, or tubular, to the 
infant's band designed to support the napkin, the lower garment ap- 
propriate to the infant. If this were otherwise not clear, it would be 
apparent from the spécifications of the patent in suit, according to 
which the invention is "of course" applicable to a shirt designed for 
the use of adults, and therefore necessarily designed for supporting 
the usual undergarments worn by adults. 

While it becomes unnecessary to consider the question of infringe- 
ment, we do not intend, by affirming the decree dismissing the bill 
for want of equity, to assent to the finding that défendant could escape 
the charge of infringement merely by the substitution of an elastic tape 
so attached as to be decidedly less elastic than the knitted body, or Ijy 
forming the tab out of a continuation of the tape, instead of by at- 
taching a separate pièce of tape. 

Decree affirmed. 



VAN KANNEL RBVOI.VING DOOB CO. V. WINTON HOTEL CO. 

(District Court, N. D. Oliio, E. D. Mardi 8, 1020.) 

No. 452. 

1. Patents ig=:3n2S — Fob bevolving door anticipatœd by eablier patent to 

SAME INVENTOR. 

Claims 1, 2, 3, 13, 22, 2."?, and 24 of the Van Kannel reissiie patent No. 
14,255 for an automatically collapslble revolving door hcld invuliU, as 
antlclpated by patent No. 650,062, issued to the same inventor and now ex- 
pired. 

2. PaTEINTS <g=120 — PlONEEB PATENTEE CANNOT PBOLONO MONOPOLT BT PAT- 

ENTING ONE FEATTJKE OF THE DEVICE. 

Where an inventor of an automatically collapslble revolving door was 
granted a pioneer isatent, and Inslsted upon and obtained a construction 

^s^For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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PO broad that aiiy fonn of doiiblt'-netiiif; liirif^e or of a releasing deviee 
was an infringeniont, lie could not pi'olong liis patent monopoly by sub- 
Ke(iuently obtaining a patent for souie one forni of double-acting hinge or 
self-releasing or eollapsible device. 

3. Patexts iS=>131 — Construction ikfringing patent may be il\de and 

SOLD AFTEK expiration OF PATENT. 

A construction, which was anticipated by a patent and condeiuned as 
an infringement of it, may be freely made and sold after such patent bas 
expired. 

4. JuD«i.[ENT ©=3626, 675(2) — Patents iS=32»0 — Party coNorcTiNG défense 

IS BOUND BY AND ENTITLED TO BENEF1Ï OF JUUGMENT, BUT NOT KEQUIRED 
TO BECOME PAKTY. 

A corporation, employing counsel appearing for défendant in a patent 
infringement suit, and couductiug tlie défense at its own cost and ex- 
pense, is a privy to any judgment rendered, and bound thereby, but 
^Yas not required to become a party to tlie record. 

In Equity. Suit by the Van Kannel Revolving Door Company 
against the Winton Hôtel Company. Bill dismissed. 

Titian W. Johnson, of Washington, D. C, and Hull, Smith, Brock & 
West, of Cleveland, Ohio, for plaintiff. 

Calfee & Fogg, of Cleveland, Ohio, Trabue, Doolan, Helm & Helm, 
of Louisville, Ky., and Christopher & Robblee, of Cleveland, Ohio, 
for défendant. 

WESTENHAVER, District Judge. Plaintifï's bill is based upon 
reissue patent No. 14,225, reissued February 6, 1917, being a reissue 
of original United States letters patent No. 836,843, issued to T. Van 
Kannel November 27, 1906. The invention claimed therein relates 
to an automatically eollapsible revolving door, such as is commonly 
used at the street entrance to public buildings. The défendant has 
purchased, installed, and is using a eollapsible revolving door manu- 
factured and sold by the Atchison Revolving Door Company, which 
has assumed and undertaken the burden and expense of defending 
this suit. The défenses are (a) that the claims in issue of this reissue 
patent are void for lack of novelty and lack of invention ; (b) that it 
is void because no inadvertence, accident, or mistake is shown where- 
by the original patent is inoperative or invalid; and, even if so, the 
reissue was not applied for with due dihgence ; and (c) that, if valid 
at ail, thèse claims must, in view of the prior art, as declared by 
numerous décisions, be so limited that defendant's door does not in- 
fringe. 

[1] The claims in issue of this reissue patent are Nos. 1, 2, 3, 13, 
22, 23, and 24. Of thèse the first four are rewritten and rephrased 
claims of the original patent, and the remaining three are new or added 
claims. Claims 1, 2, 3, and 22 cover in various forms, as the predomi- 
nating élément, a flexible tie Connecting together and holding in po- 
sition the radial wings of the door, automatically releasable, where- 
by, upon the release of an)' one, ail the wings will fold or collapse. 
Claims 3 and 23 cover in various forms as a predominating élément 
a hanger dise or plate, with grooves therein located in the spindle 
or center post, serving as hinges for the radial wings, whereby a 

^::=5For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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séries of wings may be collapsed to a folded position. Claim 24 em- 
bodies both éléments of hanger plates with grooves and flexible ties. 
Upon the issue of invalidity for lack of novelty and lack of inven- 
tion défendant contends that ail thèse claims are in substance and 
légal effect the same as claims 1, 2, 3, 13, and 14 of original patent 
No. 836,843, ail of which hâve, in one case or another, been held to be 
invalid, The différences, if any, between the reissue and the original 
claims can be most conveniently stated after a brief review of this 
prior litigation and of the results reached therein. 

The inventor. Van Kannel, was in 1888 granted a patent, being No. 
387,571, for a revolving door, having a séries of radiating wings, ro- 
tating in a casing. It did not hâve any automatic or coUapsible fea- 
tures, although the desirability of providing for the egress of an 
excited or panic-stricken crovk^d was foreseen and disclosed there- 
in. On August 14, 1900, he was granted patent No. 656,062 for an 
automatically collapsible revolving door, designed to provide for rapid 
exit by automatic collapse in the event of panic or other necessity 
therefor. Later, on November 27, 1906, he was granted an additional 
patent for an automatically collapsible revolving door, being No. 836,- 
843, of which the one now involved is a reissue. The 1900 and the 1906 
patents hâve been extensively litigated, and défendant contends that 
ail questions touching the validity of the claims now in dispute of the 
reissued patent hâve been fully considered and adjudged adversely 
to plaintiff's présent contentions. Thèse décisions are as follows: 
Van Kannel v. Revolving Door & Fixture Co. (2 C. C. A.) 219 Fed. 
741, 135 C. C. A. 439; I^ouisville Trust Co. v. Van Kannel (6 C. 
C. A.) 231 Fed. 166, 145 C. C. A. 354; Van Kannel Revolving Door 
Co. V. Nathan Straus (2 C. C. A.) 235 Fed. 135, 148 C. C. A. 629; 
Van Kannel Revolving Door Co. v. Lyon & Healy (7 C. C. A.) 247 
Fed. 329, 159 C. C. A. 423; Van Kannel Revolving Door Co. v. Uhr- 
ich, décision and opinion by Pollock, District Judge, 247 Fed. 344. 

The nature and éléments of plaintiff's invention and of the state of 
the art respecting revolving doors are so fully stated and described in 
thèse several décisions that it is unnecessary to go over the same 
ground. The conclusions reached in thèse cases are in accord; in- 
deed, there is an unusual uniformity, not only in the resuit, but in 
the reasoning by which the results hâve been reached. Briefly, my 
understanding of thèse décisions is that the Van Kannel 1900 patent, 
No. 656,062, was held to be the pioneer patent for an automatically 
collapsible or panic-proof revolving door, and that the inventor was 
entitled to a wide range of mechanical équivalents, and his patent 
claims to a reasonably broad construction. More specifically, as re- 
gards devices for hinging the radial wings to the spindle or center posts, 
and devices for Connecting or tying the radial wings in an automatically 
détachable manner, it was held that any device which would produce 
substantially the same resuit was an infringement. Accordingly the 
1900 patent was in ail thèse cases uniformly sustained, and its claims 
protected against infringement, as against any construction having 
any form of hinge or tying device which permitted thèse results to 
be realized. On the other hand, and in view of this broad construc- 
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tion, the more spécifie and detailed combinations embodied in the 
litigated claims of the 1906 patent, No. 836,843, were held to be invalid 
for lack of invention, as double patenting to the same inventor. Nor 
do I understand that this invalidity resulted from the particulaf 
phraseology used in the later patent in describing the Connecting de- 
vice. 

Thus, in Van Kannel Revolving Door v. Revolving Door & Fixture 
Co., 219 Fed. 741, 135 C. C. A. 439, Mayer, District Judge, had sus- 
tained the validity of claims 1, 2, 3, and 8 of the earlier patent, and of 
claims 13 and 14 of the later patent, and had held that claims 1 and 
2 of the later patent were invalid. This holding as to claims 1 and 2 
of the later patent is based upon the disclosures of the earlier patent, 
but as to claims 13 and 14 he held that they stated a combination of 
éléments from vi^hich "we hâve apparently, a new structure in com- 
merce, a new resuit for operative panic-proof doors, and ail described 
with words of limitation sufficiently definite and limited to save the 
combination from ail the prior art." The Circuit Court of Appeals, 
Second Circuit, sustained this décision, except so far as it found claims 
13 and 14 to be valid, and reversed as to thèse, holding that they also 
were anticipated by the disclosures of the earlier patent. Judge Mayer 
had stressed particularly this feature of the flexible tie, and the great 
merit thereof in permitting ail the doors to collapse upon the release 
of any one fastening, and the easy restoration of ail the wings to their 
normal position ; but Circuit Judge Lacombe, who delivered the opin- 
ion, said as to thèse claims that they were merely an attempt to ex- 
tend the monopoly of the earlier patent by changing the names of the 
varions éléments or the location of the folding device, or by merely 
combining old éléments which would be évident to an ordinary me- 
chanic. The construction held to infringe was not defendant's présent 
construction, but the tying devices for holding together the wings, 
it was held, did not avoid infringement, even though they were made 
of such fragile construction as to be breakable rather than automati- 
cally releasable. 

In Louisville Trust Co. v. Van Kannel Revolving Door Co., 231 
Fed. 166, 145 C. C. A. 354, the décision of the lower court, which 
held claims 1, 2, and 13 of the 1906 patent valid and infringed, was 
reversed by the Sixth Circuit Court of Appeals. As to claims 13, this 
reversai was on the ground that the device for Connecting the radial 
wings together was a bar, instead of a cord or strap or other flexible 
device, and it was not, therefore, the flexible tie which was supposed 
to give novelty and patentability to this claim. I do not understand 
Judge Knappen's opinion as expressing any dissent from the décision 
of the Second Circuit Court of Appeals, nor any intimation that the 
claim would be upheld, if it were so narrowed as to be limited to a 
flexible tying device, but merely that, inasmuch as infringement was 
not shown, no expression of opinion in that respect was called for. 
The reasoning of the opinion seems to me to lead to the conclusion 
that claim 13 was anticipated by the 1900 patent, as claims 1 and 2 
were held to be anticipated. 
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In Van Kannel Revolving Door Co. v. Straus, 235 Fed. 135, 148 
C. C. A. 629, the claims of the 1906 patent were not put in issue, but 
only those of the 1900 patent. Thèse claims were not only sustained, 
but were given a construction so broad that the phrases "automatical- 
ly unlocked" and "self-releasing locking devices," used therein, should 
cover any device which has been dehberately planned, whether by me- 
chanical adjustment or by the proper proportioning of the parts, to 
efifect the release of the wings at the proper moment without the inter- 
position of any human agency, and that the phrases used tlierein of 
"a séries of wings mounted so as to swing independently" and "swing 
forwardly to project side by side" should cover any mounting device 
which substantially accomplishes that purpose, even though ail of the 
wings are not so mounted. It was accordingly held that a construction 
embodying a séries of wings, three only of which were mounted to 
swing independently of their joint rotating movement, and in which 
the so-called "self-releasing locking device" consisted of chains con- 
structed so weakly as to break under the normal pressure of a panic- 
stricken crowd, was an infringement. 

However, in Van Kannel Revolving Door Co. v. Lyon & Healv, 
247 Fed. 329, 159 C. C. A. 423, and in Van Kannel Revolving Doôr 
Co. v. Uhrich (D. C.) 247 Fed. 344, the construction held to infringe 
the 1900 patent was precisely the same as that involved in this case. 
It had the same form of hinge, called by défendant a "trammel hinge," 
and the same flexible automatically releasing tie for holding the ad- 
jacent faces of the wings together. In the first case the District 
Court had held claims 1, 2, and 8 of patent 656,062 and claim 3 of 
patent 836,843 invalid. The appeal as to claim 3 of the latter patent 
seems either to hâve been dismissed, or the assignment of error with 
respect thereto not insisted upon, so that no discussion of it is found 
in the opinion of the Seventh Circuit Court of Appeals, but claims 1, 
2, and 8 of the earlier patent were sustained and given the same broad 
construction as had been previously given thereto by the earlier dé- 
cisions already reviewed. Defendant's plate, called a "trammel hinge," 
was held to be a mechanical équivalent of the hinge or wings whereby 
in the 1900 patent the radial wings were fokled together, and the tie 
or device for Connecting the adjacent wings and permitting ail to 
fold upon the release of any one was held to be a mechanical équivalent 
of the self-releasing locking device called for by the 1900 patent. 
Judge Pollock's holding in the other case is precisely the same as to 
the 1900 patent, and as to claim 3 bis holding is that it also was in- 
valid in view of the disclosures of the earher patent. 

Thus it appears that the earlier or 1900 patent has been uniformly 
upheld, and that no claim ever put in issue of the later or 1906 patent 
has been upheld, but, on the contrary, has been uniformly held to be in- 
valid. The plaintiff has thus obtained from numerous courts a con- 
struction of the 1900 patent that is infringed by any form of double- 
acting hinges applied to ail or any part of the wings, and by any form 
of self-releasing devices, wherever located and of whatever construc- 
tion. In other words, the 1900 patent has been held to be a pioneer pat- 
ent entitled to a broad construction, and to a wide range of mechanical 
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équivalents, and is infringed by any form of autoniatically collapsible 
panic-proof doors containing any form of double-acting hinge, or any 
form of device designed to release the wings automatically, whether 
by breaking or otherwise. The conséquence of thèse holdings bas 
been that the later or 1906 patent bas been held to be invalid for the 
same reasons that other constructions bave been held to be infringe- 
ments. Certainly it is now too late for any District Court to do more 
than accept fully and apply consistently thèse several décisions. 

The claims now in issue of the reissue patent must be held invalid, 
unless there is a new patentable élément embodied therein, not antici- 
pated in the litigated claims of the 1900 or the 1906 patents. The 
différences between the claims of the reissue patent and of thèse 
earlier patents can be clearly shown only by examining them side by 
side. It would expand this opinion unduly to quote thèse claims in 
parallel columns and point out in détail the points of resemblances and 
différences. This, however, I bave done with care, and as a resuit am 
convinced that the changes are in phraseology only, and not in sub- 
stance. The claims hâve been merely rewritten and rephrased as re- 
spects claims 1, 2, 13, and 23 therein, with a more spécifie description of 
the Connecting device, so as to limit it to a flexible tie, and to this 
extent only may thèse claims be said to be narrowed. As to claims 
3, 23, and 24 a hanger plate is substituted for a hanger dise of the 
earlier claims, and this défendant contends, not without reason, is 
broadening intentionally thèse claims, so as to cover its trammel 
hinge, already held to be an infringement of the 1900 patent; but, 
as already said, an examination side by side forces the conclusion that 
thèse claims hâve been merely rewritten and rephrased, with the view 
and in the hope of escaping the adverse décisions of numerous féd- 
éral courts. No new or patentable combination is disclosed thereby, 
which would not be an infringement of the earlier or 1900 patent. 

[2, 3] Certainly, under the construction already given the 1900 
patent, a revolving door, constructed in accordance therewith, would 
be condemned as an infringement. An inventor who bas been granted 
a pioneer patent, and who bas insisted upon and obtained a construc- 
tion therefor so broad that any form of double-acting hinge or of a re- 
leasing device is an infringement, cannot prolong bis patent monopoly 
by subsequently obtaining a patent for some one form of double-acting 
hinge or self-releasing or collapsible device. Plaintiff's contention 
merely comes to this : Defendant's présent construction has been 
held to be an infringement of the 1900 patent, because its hinging and 
its releasing devices are équivalents of the hinging and releasing de- 
vices of that patent. It would be an absurd distortion of the patent law 
nov^ to hold that a construction which was anticipated by a patent, and 
condemned as an infringement of it, may not be freely made and sold 
after that patent had expired. This, it seems to me, is what plain- 
tiff is seeking to accomplish. 

This conclusion renders unnecessary an examination of the second 

défense relied on, namely, that no inadvertence, accident, or mistake 

is shown in the original patent as a basis for the reissue, and that, 

even if it were, due diligence was not exercised in applying for the 

263 F.— 63 
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reissue. The validity of the 1906 patent was at an issue many years 
before the reissue was applied for, it was held invaUd by the Second 
Circuit Court of Appeals December 15, 1914, and its validity was 
insisted upon thereafter in this circuit, resulting in an adverse déci- 
sion March 17, 1916. The application for a reissue, it is urged, was 
induced by thèse failures, and not as a resuit of any inadvertence, ac- 
cident, or mistake. It would be difficult, it seems to me, either on the 
facts or in principle, to distinguish this case from Milloy Electric Co. 
v. Thompson-Houston Electric Co. (6 C. C. A.) 148 Fed. 843, 78 C. C. 
A. 533 ; but I deem it unnecessary to consider or express an opinion 
thereon. Likewise it becomes unnecessary to consider or express an 
opinion as to whether or not, even if any claims of the reissue patent 
should be held valid, they must be given a construction so narrow 
as not to include présent form of hinging and releasing devices. 

[4] Plaintifï, after this cause was heard and submitted for déci- 
sion, filed a motion to make the Atchison Revolving Door Company 
a défendant. This motion is based upon admissions made at the hear- 
ing that this company had employed the counsel appearing for de- 
fendant, and was conducting the défense at its own cost and expense. 
Undoubtedly, upon thèse admissions, the Atchison Revolving Door 
Company is privy to any judgment as may be rendered herein, and 
is bound thereby. See EUiott Co. v. Roto Co. (2 C. C. A.) 242 
Fed. 941, 155 C. C. A. 529; David Bradley Mfg. Co. v. Eagle Manu- 
facturing Co. (7 C. C. A.) 57 Fed. 980, 6 C. C. A. 661. But I do not 
understand that one thus assuming the burden of a défense is re- 
quired to become a party to the record, especially as, under the law, 
no such action is necessary to make the decree binding upon him. 

This motion will be denied. Plaintiff's bill will be dismissed, at its 
costs. 



SINGEE SEWING MACH. CO. v. COOrER, County Treasurer. 

(District Court, S. D. Ohio, W. D. Mardi 11, 1920.) 

No. 96. 

1. Taxation <S=>608(2) — Jubisdiction of bquity to enjoin collection of il- 

légal TAX. 

Equity held to hâve jurisdiction of a suit to enjoin collection of alleged 
Illégal taxes, where complainant had no right of appeal under the statute 
from the order imposing such tax. 

2. Taxation <g=»7& — ^Propekty deliveeed on conditional sale contbacts not 

TAXABLE TO SELLER. 

Where the method of business of a sewing machine company was to 
lease its machines by Instruments contalning no référence to purchase, 
but the real agreement was that on payment of tentai for the term the ma- 
chine should be the property of the lessee, such transactions were in fact 
oonditional sales, and where such sales, unrecorded, were vold under 
State law agalnst creditors and bona fide purchasers, the lessees became 
owners as agalnst every one, except the company, and under Gen. Code 
Ohio, §§ 5369-5372, the machines were taxable to them, and not to the 
company. 

<g=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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3. Taxation (S:=5608(3) — Enfoecement of penalty, in part légal, will not 

be enjoined. 

A penalty for dellnquency, imposed on a reasscssment, whleli was in 
pai-t illégal, cannot be legally eniorced ; but, where the roasKessment was 
made necessary by false returns by the taxpayer, a court of equity will 
not grant relief by injunetion against enforcement of tlie penalty on that 
part of the reassessuient whicli was valid. 

4. Taxation <S='C10 — Right to enjoin illégal tax. 

A court of equity will enjoin enforcement of taxes, whicb are excessive, 
as including property not legallj' taxable to eouiplainant, and iie^alties 
theroon, only ou condition that complainaut pay the taxes and penalties le- 
gally due. 

In Equity. Suit by the Singer Sewing Machine Company against 
Charles C. Cooper, Treasurer of Hamilton County, Ohio. Conditional 
decree for complainant. 

See, also, 261 Fed. 635. 

Frank V. Benton, of Newport, Ky., for plaintiff. 
Louis H. Capelle, Pros. Atty., and S. C. Roettinger, Asst. Pros. Atty., 
both of Cincinnati, Ohio, for défendant. 

PECK, District Judge. This case has been heretofore heard upon a 
motion to strike f rom the answer the averment which, in effect, charges 
the complainant with failing to return its crédits for taxation. The 
materiality of the averments thus sought to be stricken out was neces- 
sarily tested by assuming their truth, and the conclusion of the court 
then reached is that stated in its former opinion. 261 Fed. 635. But 
upon final hearing the défendant failed to ofifer évidence to establish 
those averments, and the case is now considered upon its merits. 

This is an action to enjoin the treasurer of Hamilton county, Ohio, 
from collecting taxes and penalties assessed against the plaintiff as the 
owner of sewing machines in the hands of its. customers under contracts 
in the form of an unconditional lease. The taxes were assessed by 
the county auditor upon the sole évidence of an order from the tax 
commission of Ohio directing the plaintiff's tax return to be so cor- 
rected for the years 1911 to 1915, both inclusive. The answer dénies 
the illegality of the assessment, and asserts that the plaintiff has an 
adéquate remedy at law by appeal to the county board of revision, and 
also that plaintiff has not paid or tendered the penalty due upon cer- 
tain other taxes of chattels concerning which the plaintiff's original 
return was false. 

The sewing machines apparently leased were in f act sold ; the inten- 
tion of both vendor and vendee being that the vendee's title should be- 
come absolute on payment of the so-called rent in f ull. At the time of 
the making of the sale a written instrument (set forth in the former 
opinion) in the form of a lease was executed, whereby the plaintiff 
appeared to let the machine to the customer for a payment down and 
stipulated weekly or monthly payments for a stated period, with the 
usual provisions for retaking it upon default, and one waiving the re- 
turn of payments should it be so retaken. No privilège of purchase 

^zrjFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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whatever, nor provision for transfer of title iipon completion of tlie pay- 
ments, was stated; but, on the contrary, it was provided that at the 
expiration of the term the lessee would return the machine in good 
order. There is no suggestion of a sale, présent or future, in the in- 
strument; it simply discloses in concise terms a bailment for hire for 
a limited period. 

From the évidence offered at the trial it further appeared that this 
form was invariably signed in duplicate by the customer and trans- 
mitted to plaintifï, which returned one copy, signed by it, in an en- 
velope upon which were stated certain discount terms, viz. : For pay- 
ment in one month, 20 per cent.; in two months, 15 per cent.; and 
for regular payments at $5 per month, 10 per cent. As a matter of 
fact, if the payments were ail made, the vendees kept the machines ; if 
not paid, the machines would be retaken. In such cases they were usu- 
ally voluntarily surrendered by the purchaser after one or two small 
payments. If several payments had been made before default, and 
voïuntary surrender was refused, some small sum was usually allowed 
the purchaser, in compromise, upon the return of the machine. Oc- 
casionally the plaintifï took out a writ of replevin, on oath that it was 
the owner. The machines returned in ail amounted to about 35 per 
cent, of those sold, or 700 or 800 per annum. The salesman received 
a selling commission of 25 per cent. 

The plaintitï had listed for taxation personal property amounting to 
about $12,000 for the years 1911, 1912, and 1913, and about $27,000 
for the years 1914 and 1915. It is now admitted by plaintiff that the 
true value of its merchandise and other prop^:rty undisputedly sub- 
ject to tax for those years was about $38,300 in 1911, $28,800 in 1912, 
$39,700 in 1913, $50,900 in 1914, and $41,000 in 1915, apart from the 
unpaid accounts due for machines sold. Thus the said undisputed as- 
sets so returned during this period were grossly undervalued. 

On Decemher 30, 1915, the tax commission of Ohio, without notice 
to plaintiff, ordered the county auditor to correct thèse retums by 
increasing the same to $(î29,500 for each of thèse years, and he did so. 
Thereupon the plaintifï took an appeal from the action of the auditor 
to the tax commission, bringing the matter again before that body. A 
hearing was had, and évidence introduced showing to the tax commis- 
sion the method of sale above described, It also showed in addition 
to the value of the undisputed assets above set forth, the value of 
plaintiïf's accounts or crédits due from customers. Thèse were esti- 
mated at 50 per cent, of their face, in considération of the expense of 
selling and collecting, and losses. Thus valued, they were slightly ex- 
ceeded by the débits reported, and consequently no net crédits subject 
to tax were shown. 

The question argued to the commission was whether the machines 
outstanding and unpaid for on tax listing day, or the crédits arising 
from such sales, constituted the taxable personal property of the plain- 
tifï. It held that the plaintifï was the owner of the machines, and ac- 
cordingly made an order directing the county auditor to correct plain- 
tifï's returns, after due notice to it, by adding thereto, for each of the 
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years stated, a sum which was (a) the increased value of the admitted 
assets previously tindervalued, as hereinabove set forth and of which 
no complaint is now made, plus (b) the value of machines sold and de- 
Hvered and not fully paid for on the respective tax listing days of the 
said years. The average of thèse latter items was about $155,000. 
The machines were sold at $60, and valued by the commission at $25, 
each. The auditor was also directed to add the statutory penalty of 
50 per cent. He complied with the orders of the commission, and de- 
livered his tax list so corrected to the défendant treasurer of the coun- 
ty for collection. The plaintifï oft'ered to pay, and tendered, the ad- 
ditional tax due upon the increased value of the admitted assets, but 
not the penalty thereon, and brings this action to enjoin collection of 
the tax on the valuation of machines and the penalty on hoth items. 

[1] Equity jurisdiction attaches under the facts stated. Gen. Code 
of Ohio, § 12075; Cummings y. Bank, 101 U. S. 153, 25 h. Ed. 903; 
Grether v. Wright, 75 Fed. 742, 23 C. C. A. 498 ; Rockf eller v. O'Brien 
(D. C.) 224 Fed. 541. The plaintiff had no right of appeal to the board 
of revision, as the orders of the tax commission are not reviewable by 
that body. Section 5598, General Code (Supp.) ; 106 Ohio Laws 246, 
§ 45 (in force January 1, 1916). 

[2] It is clear that the written instrument did not fully express the 
transaction, and that it was intended to be a conditional sale, the title 
to he reserved in the plaintiff until, and to pass to the purchaser upon, 
final payment. Hervey v. Rhode Island Locomotive Works, 93 U. S. 
664, 23 Iv. Ed. 1003; Unitype Co. v. Long, 143 Fed. 315, 74 C. C. A. 
453 ; Cowan v. Singer Sewing Machine Co., 92 Tenn. 376, 21 S. 
W. 663; Singer Mfg. Co. v. Gray, 121 N. C. 168, 28 S. E. 257. It 
foUows that the title retained by the plaintiff was a mère "security title" 
(In re Bettman-Johnson Co., 250 Fed. 657, 664, 163 C. C. A. 3 ; In 
re National Cash Register Co., 174 Fed. 579, 98 C. C. A. 425), and 
that such title or lien, unrecorded, would be void as against bona fide 
purchasers and creditors (section 8568, Gen. Code Ohio ; Jones v. 
Alolster, 11 Ohio Cir. Ct. R. 432; Oaks v. Singer Sewing Machine Co., 
17 Ga. App. 517, 87 S. E. 719). It also follows that the purchaser ac- 
quired an interest in the chattel, and that this interest was, as against 
ail the world except the vendor, ownership. Albright v. Meredith, 58 
Ohio St. 194, 50 N. E. 719; Register Co. v. Cervone, 76 Ohio St. 12, 
80 N. E. 1033. 

The cases of Singer Mfg. Co. v. County Com'rs, 139 Mass. 266, 1 
N. E. 419, and Ricker v. Trust Co., 140 Mass. 349, 5 N. E. 284, hold- 
ing chattels thus sold taxable to the vendor, appear to proceed upon 
interprétations of the terms "stock in trade" and "property employed 
in the business," as used in the statutes of that state. Robertson v. 
Puffer Mfg. Co., 112 Miss. 890, 73 South. 804, holding likewise, treats 
tlie transaction as a lease in fact, as well as in form. The présent ac- 
tion is not analogous to State Trust Co. v. Chehalis County, 79 Fed. 
282, 24 C. C. A. 584, where it was held that, in an action concerning 
the validity of a tax sale of steel rails, the recorded title, in the ab- 
sence of actual knowledge by the assessing ofificer, controlled. In the 



998 263 FEPBRAL REPORTER 

instant case it does not appear, ànd may not be assumed, that the 
"leases" were recorded; it does appear from a stipulation offered in 
évidence that the tax commission was advised that the plaintiff was in 
the business of selhng the machines, and that its method was by taking 
the instruments in question. Nor can this case he determined by those 
décisions regarding real estate assessments to the holders of the légal 
and record title thereof. Tracy v. Reed (C. C.) 38 Fed. 69, 2 L. R. A. 
773. Sherwin v. Mudge, 127 Mass. 547, was a case of incomplète sale ; 
no title of any sort having passed to the vendee pending the vérifica- 
tion of the quantities of the gôods sold and the ascertainment of the 
price. 

It must therefore be concluded, upon looking through thèse transac- 
tions to their real character, in the light of the évidence bef ore the tax 
commission at the time of the assessnjent complained of, and before 
the court, that by sections 5369 to 5372, inclusive, General Code of 
Ohio, the sewing machines in question were required to be listed by 
the purchasers as the owners tiiereof , and that the balances of the pur- 
chase price unpaid on tax listing day were assessable against the vendor. 
Thus each was required to pay'upon what he had; the vendee upon 
the machine in his possession and under his control and use, notwith- 
standing that his title might be defeated, and the vendor upon the 
crédit owned by it. 

The bill allèges, as ground for avoiding the penalty upon the in- 
creased assessment of the admitted assets, that its agents acted in good 
faith, believing they were listing at taxable value ail taxable property 
in the county, without knowing the value thereof as carried on the 
books of the plaintifï kept at its office in New York City. But no évi- 
dence is olïered to sustain this excuse. In view of the great discrep- 
. ancy between the amount of the original return and the actUal value 
of the said undisputed assets as now admitted, and in view of the 
f act that the latter was the book value thereof shown by plaintiff's 
own records, and which, therefore, was or should hâve been available 
to plaintifï's agents charged with the duty of making the tax return, 
the court finds that such returns were false. Ohio Farmers' Insur- 
ance Co. v. Hard, 59 Ohio St. 248, 52 N. E. 635. 

[3] The penalty was upon the entire reassessment made by the au- 
ditor, including the value of the machines, as well as in the increase in 
valuation of the admitted assets. The penalty being illégal in the former 
part, the remainder of it could not hâve been legally enforced. Michi- 
gan Central R. R. Co.v. Slack, Holmes, 231, Fed. Cas. No. 9527; 2 
Cooley on Taxation, 912 ; Wheeling &'Lake Erie Ry. Co. v. Stewart, 13 
Ohio Cir. Ct. R. 359. While a tender of so much of the tax as is le- 
gally due is a necessary prerequisite to the bringing of a bill to enjoin 
the illégal portion (State Railroad Tax Cases, 92 U. S. 575, 23 L. Ed. 
663), a tender of the penalty, under the circumstances of this case, 
was not such a condition précèdent. It does not, however, f ollow that 
the plaintifï is entitled to an injunction against such penalty upon the 
tax on the admitted assets. That penalty was the resuit of its own 
misstatements, either made in reckless disregard of the truth or de- 
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liberately false, and is no more than the county auditor should hâve 
assessed upon that portion of the tax ; and, with regard thereto, plain- 
tiff must be refused équitable relief. 

It is alleged by the answer that certain débits arising from the plain- 
tiff's Ohio business, as shown by its report to the Ohio tax commission, 
were improperly claimed for the. purpose of offsetting its otherwise 
taxable crédits. The allégation is that said débits were from the Singer 
Sewing Machine Company to the Singer Manufacturing Company, and 
that the former was the mère agent of the latter, and that, having 
by this artifice offset its taxable assets, plaintiff should not be allowed 
to hâve the assistance of a court of equity. This allégation was the 
subject of the motion to strike, considered in the former opinion of the 
court, and for the purpose of the motion the truth thereof was admitted, 
but upon final hearing it was not sustained by évidence. 

While it is apparent, from the documents filed before the tax com- 
mission, copies of which are appended to the stipulation oltered in évi- 
dence, that the relationship between thèse two corporations is close, 
the défendant has ofifered no further évidence upon this point, and 
the court is unable to find an idenlity of ownership of the two corpo- 
rations, or that the one was the agent of the other. 

It does appear, however, that the plaintiff reported its crédits re- 
sulting from the installment sales of sewing machines as worth 50 per 
cent, of their face value. Justification of this large dépréciation is at- 
tempted by the affidavits of Turck and Stedman, attached to the stip- 
ulation, on the ground that the agents received a commission of 25 per 
cent, for selling the machines, and that there were, in addition, ex- 
penses of collection, discounts, and losses. It is obvions that the plain- 
tiff' was not entitled to set off the cost of selling against the crédits re- 
sulting from the sales. The cost of collection and other losses were 
proper to be taken into account. In the view taken by the tax commis- 
sion, the machines themselves being taxable as leased property, the 
installments unpaid becanie nonaccrued rent, and therefore not taxable 
as crédits; but in the view urged by the plaintiff and adopted by the 
court the reverse is the case. Therefore the crédits should hâve been 
returned at 75 per cent., instead of 50 per cent., of their face value; 
and, the débits having been deducted, the net crédits were subject to 
tax. 

[4] One, to hâve equity, must do equity. The injunction will be 
granted only upon terms that plaintiff first pay for the years in ques- 
tion the taxes assessed upon the admitted value of the undisputed as- 
sets, together with a sum equal to the penalty thereon, also the tax 
upon the net crédits, calculated as above, with interest on ail items, 
and the costs of this suit. Chicago Union Traction Co. v. State Board 
of Equalization (C. C.) 114 Fed. 557, 566, 567, affirmed Raymond, 
Treasurer, v. Chicago Union Traction Co., 207 U. S. 20, 29, 38, 28 
Sup. Ct. 7, 53 L. Ed. 78, 12 Ann. Cas. 757; Wead v. Omaha, 7Z Neb. 
321, 102 N. W. 675; Frazer v. Siebern, 16 Ohio St. 614, 624; C, B. 
& Q. R. R. Co. V. Board of Commissioners, 67 Fed. 413, 14 C. C. A. 
458; Tisdale v. Auditor General, 85 Mich. 261, 48 N. W. 568. 
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A preliminary decree may be so taken, and upon compliance with 
thèse terms and conditions vvithin 30 days plaintiff may hâve a decree 
perpetually enjoining the collection of so much of the tax and pen- 
alty as was assessed upon the value of the machines ; otherwise, the 
bill will be dismissed. 



OOBB V. FIRST NAT. BANK OF LIVONIA et al. 

In re LEDBETÏER. 

(District Court, N. D. Georgia, E. D. Maroh 17, 1920.) 

No. 37. 

1. Fkaudulent conveyances <S=»172(1) — Valid as ïo makeb. 

A deed, altliough in fraud of creditors, is valid as to its maker. 

2. BaNKBTJPTCY <S=>1S.5 RiGIIT of trustée to AVOID FKAUDTJLEKT deed DE- 

PENDS ON RKÎHTS OF CBBDIT0E8. 

A deed by tlie baukrupt can be avoided by hls trustée, as being in fraud 
of creditors, only if the trustée represents some creditor entitled to avoid. 

3. Bankeuptcy <@=3387 — Efpect op confirmation of composition stated. 

A composition is not aloue a contract between the bankrupt and his 
unsecured creditors, but also, on Its confirmation, a judgment of the court 
having defluite légal results. 

4. Bankruptcy <S=>S87 — Failube of creditob to reinstate pboof of claim 

witiidbawn does not affeci coneibmed composition as disciiabge of 

SUCH DEBT.' 

In View of Bankruptcy Act, § 14c (Comp. St. § 959S), that a credltor's 
proof of claim was unauthorizedly withdrawn and never reinstated by her, 
and that she was uot paid anytliing froni the composition, did not prevent 
the composition, wheii conflrined, from operating to discharge her debt. 

5. Bankbupxcy <S::=38S — New promise io pay disoiiabgbd deiîï makes pbom- 

isee general creditob. 

Where, after wife's claim against her husband was discharged by con- 
firmation of composition in his bankruptcy proceedings, lie again promised 
to pay her debt, she became again his général creditor. 

6. Bankkupicy <©=»3S7 — Composition ees judicata of rigiit to set aside 

deed as in fraud of ceeditors. 

Wiiere deed to. a bank as seeurity for a loan to grantor was of record 
when grantor became bankrupt, and was not, on any ground of being 
fraudulent as to creditors, set aside in the banliruptcy proceedings, where- 
in baukrupt's composition was conlirmed, the deed st(K)d thenceforth as 
to subséquent creditors purged of the infinuitics of its origln, and the 
right to attack it could not be revived by bankrupt's iiew promise to pay 
a debt to his wife, wliich had beeu discharged by the composition, for, 
while as to hlm it may liave been the old del)t revived, as to otliers it was 
a new debt, based on the considération of the moral obligation of the 
old debt. 

7. Bankruptcy <S=3387 — Judgment lien unaffkcted by bankbuptcy. 

If a judgment against the bankrupt was a valid lien on real property, 
and did not share iii the bankrupt's composition, its lien was unaffected 
by the bankruptcy. 

In Equity. Suit by Carlisle Cobb, trustée in bankruptcy of W. F. 
Ledbetter, against the First National Bank of Livonia and others. 
On motion to dismiss the bill. Motion granted. 

{grsîFor other cases see same topic & KEY~NUMBER in aU Key-Numbered Dlgests & Indexes 
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Wilver M. Smith and Horace M. Holden, both of Athens, Ga., for 
petitioner. 

H. H. Chandler and Little, Powell, Smith & Goldstein, ail of Atlanta, 
Ga., for défendants. 

SIBLEY, District Judge. Cobb, as trustée in bankriiptcy, brings a 
plenary suit against the First National Bank of L,ivonia to cancel a 
deed absolute in form, but alleged to be really a security, and a mo- 
tion to dismiss is made on the ground, among others, that the bill is 
without equity and sets forth no cause of action. 

Without regarding a partial référence and report of a spécial mas- 
ter, the material facts, stated chronologically, which appear from the 
bill, construed most strongly against the pleader, and from the record 
of a former bankruptcy of Ledbetter, which has been agreed to be 
considered in connection with the bill, are thèse: 

On May 29, 1911, Ledbetter gave his wife, Mrs. W. F. Ledbetter, 
a note for $3,700 principal, in considération of a mercantile business 
he had bought of her. On May 11, 1912, he borrowed of the predeces- 
sor in business of défendant bank an aggregate of $2,625, and to 
secure the notes made the deed in dispute. This, by agreement of the 
parties, was not to be recorded unless Ledbetter should become finan- 
cially involved, in which event he was to notif y the bank, and the deed 
was not in fact recorded until January 31, 1916. A few days after 
Mrs. Ledbetter was informed of this deed, and Ledbetter made her a 
deed to the same property. Thereafter voluntary bankruptcy proceed- 
ings were filed February 19, 1916, resulting in a proposai of composi- 
tion of 25 per cent, in cash to be paid unsecured creditors, which was 
duly confirmed by the court July 10, 1916. On September 3, 1917, 
Ledbetter gave his wife a written promise to pay her former debt in 
full, and the next day again went into bankruptcy; the petitioner be- 
ing made trustée. 

f1, 2] 1. The deed held by the bank is attacked only because origi- 
nally made in f raud of creditors ; the intent to hinder, delay, and de- 
fraud being claimed to be manifested by the agreement not to record 
it. Such an agreement might justify a finding of fact that such intent 
existed, as was ruled in National Bank of Athens v. Shackelford, 239 
U. S. 81, 36 Sup. Ct. 17, 60 L. Ed. 158; but the deed, if in fraud of 
creditors, was valid as to its maker, and can be voided by the trustée 
only if he represents some creditor entitled to avoid. Martin, Trustée, 
V. Commercial Bank, 245 U. S. 513, 38 Sup. Ct. 176, 62 L. Ed. 441. 
The pétition présents two creditors claimed to be so entitled, Mrs. Led- 
better and another dealt with below. 

[3, 4] 2. Mrs. Ledbetter's debt in the former bankruptcy, though 
secured by a second deed to Ledbetter's property, was, as shown by the 
composition proceedings, proved as an unsecured debt, and voted for 
the composition. The pétition states that her proof of claim was af ter- 
wards withdrawn without her knowledge or consent, and the record 
does not show that she was paid anything from the composition. The 
composition, however, is not alone a contract between the bankrupt 
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and his unsecured creditors, but also, on its confirmation, a judgment 
of the court having definite légal results. It adjudicated that it was for 
the best interest of the unsecured creditors, whether assenting majority 
or dissenting minority, that the percentage offered be accepted, rather 
than to pursue the effort to annul the deed of the bank. By this ad- 
judication the unsecured creditors were bound. If that deed was in- 
valid as to Mrs. Ledbetter's debt, it was invalid as to ail other credi- 
tors, for the Georgia law makes no distinction in this respect between 
précèdent and subséquent creditors. In re Duggan, 183 Fed. 405, 106 
C. C. A. 51. S'o it was not a case of the interests of one class of 
creditors being sacrificed to those of another class, if such a situation 
could ever arise. If Mrs. Ledbetter's claim was unauthorizedly with- 
drawn, she might, in due time, hâve had it reinstated ; but by omit- 
ting to do so she did not escape the ordained effect of the confirmation 
of the composition. 

"The confirmation of a composition shall diseliarge the banlirnpt from his 
debts, other than those asreed to lie paid by the terms of tlie composition and 
those not affected by a discharge." lîanKruptcy Act, § 14c (Comp. St § 9598). 

Her debt is not of the class unaffected by a discharge, nor can it be 
shown, in contradiction of the terms of the confirmed composition, to 
hâve been one agreed to be paid in fuU. It stood discharged. Glover 
V. Dorne, 116 Ga. 216, 42 S. E. 347. She might hâve pursued her 
rights under the composition as an unsecured creditor within its terms, 
or, if not estopped, she might have pursued the property covered by 
her deed as a secured creditor ; but she was no longer a gênerai credi- 
tor of her husband. In either case she would act in her own right and 
on her own account, and not through her husband or his représenta- 
tive. 

[5, 6] 3. When, on September 3, 1917, her husband again promised 
to pay her debt as alleged, she became again his gênerai creditor. 
Thomton v. Nichols & Lemon, 119 Ga. at page 53, 45 S. E. 785, and 
citations. While in a sensé her debt was "revived," and may have 
been the same debt, so far as it affected her husband, as to other 
persons it must be considered a new contract, of which the moral ob- 
ligation of the old unpaid debt was the considération ; supposing with- 
out deciding that such moral obligation would survive a discharge by 
composition, equally with an ordinary discharge in bankruptcy. The 
bankrupt could not revive a right to attack a conveyance, the infirmi- 
ties of which had been appraised and passed over in the former bank- 
ruptcy. It appears in this case that the bank, while not a party to the 
composition, did, as an inducement to the bankrupt to make it, reduce 
the principal of its debt to $2,000, and remitted accrued interest. The 
deed being then of record, and the rights of ail existing creditors hav- 
ing been adjusted in a manner provided by law, and the deed being in 
any case valid as against the bankrupt, it stood henceforth, as to its 
niaker and his subséquent creditors, purged of the infirmities of its 
origin. The right of gênerai creditors to attack it for fraud was, by 
the court's judgment, substituted by their right to have 25 per cent, of 
their debts from the composition fund. If Mrs. Ledbetter has any 
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right to attack it, it certainly is not a right that can be asserted through 
this trustée in bankruptcy. 

[7] 4. The other debt relied on by the trustée to authorize his péti- 
tion is represented by a judgment rendered in 1907, which is averred 
in a gênerai waj^ to be still in life and being pressed against the bank- 
rupt. If the judgment was, at the former bankruptcy, a valid lien on, 
the property covered by the deed, and did not share in the composition, 
its lien was unafifected by the bankruptcy, and it may be enforced b}^ 
its holder by a simple levy (Philmon v. Marshall, 116 Ga. 811, 43 S. E. 
48), or such other légal proceedings as may be proper. No reason 
appears, however, why the composition did not destroy it as a gênerai 
lien or gênerai debt against the bankrupt. If it still be a debt, it must 
be considered that, like the debt of Mrs. Ledbetter, it is not entitled 
to be represented by this trustée in an attack based on an alleged f raud 
against creditors antedating a former bankruptcy. If it failed to get 
its part of the composition, as is intimated, a new bankruptcy cannot 
be used as the means of asserting rights which should properly hâve 
been enforced under the old. 

5. Nothing is ruled as to the right of the trustée, by proper proceed- 
ings, to administer the equity of rédemption in the property covered 
by the deed, if any. The pétition is aimed only at the annulment of 
the deed. 
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THE ANDREW J. SMTTH. 
(District Court, E. D. New Yorlv. Febniary 3, 1920.) 

1. WhARVES <S=>18 No LIEN FOR WIIABFAGE UXLESS VESSEL IS IN MARITIME 

SERVICE. 

Wharfase furnislied to a vossel undergoiiig rep'airs is part of the charge 
givliig rise to a lien nnder Act June 2S, 1910, c. 373, § 1 (Comp. St. § 
7783), but except as a part of a repalr charge, lliere is no lien for wharf- 
age, either statutory or uuder the gênerai maritime law, unless the service 
is l'endered to a vessel then engaged in navigation or as a préparation tor 
continued navigation. 

2. "Wharves <S=>18 — No liek for wifarfage of abandoned vessel. 

Where a tug sanlî at libelant's wharf, while undergoing repairs after 
an injury, and was al)andoned by owner and insurer, libelant held not en- 
titled to a lien for wharf âge after that tinie, or for damages for obstruc- 
tion by the wreclc 

In Admiralty. Suit by the National Dry Dock & Repair Company 
against the steamer Andrew J. Smith. Decree for libelant. 

Duncan & Mount, of New York City (Warner C. Pyne and Joseph 
K. Inness, both of New York City, of counsel), for libelant. 

Bullowa & Bullowa, of New York City (Horace L. Cheyney, of New 
York City, of counsel), for claimant. 

CHATFIELD, District Judge. This is an action for work, labor, 
and services furnished to the tug Smith by the National Dry Dock & 
Repair Company, between October 23, 1918, and March 14, 1919. 
The Smith had received an injury near Edgewood, N. J., which neces- 
sitated taking her to Staten Island for repairs. She reached the yards 
of the libelant, with whom an arrangement to make the repairs had 
been made by téléphone, was taken to the Verdon dock, which is close 
by, for inspection, as the libelant's dry docks were filled at the time, 
and on the next day was brought to the libelant's dock and repairs 
made during the balance of October and into November. 

Discussion arose as to how much repairs should be put upon the 
vessel. It now appears that the insurance company, which had insured 
the vessel, had not reached an agreement with the owner as to whether 
the vessel was worth making the repairs. Evidently the work of re- 
pairing was slowed up during December, and ultimately ceased entire- 
ly ; but the vessel was not removed f rom the berth alongside tlie wharf 
where she was lying, and on January 11, 1918, sank. In sinking she 
closed or obstructed entrance to one of the libelant's dry docks. This 
obstruction continued until March 14, 1919, when the vessel was raised, 
taken away, and beached on the Staten Island shore, at a point where 
she has since been lying abandoned. 

The libelant admittedly has a lien for the amount of his repairs fur- 
nished prior to her sinking on January 11, 1918, and the amount there- 
of must be determined on a référence in the ordinary manner. 

[1] The principal issue which has been litigated at the trial is based 
upon a claim for wharfage, in which has been included a charge for 

i^z^sFoT other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlsests & Indexes 
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the use of a berth prior to the time of the vessel's sinking, and for the 
loss of the dry dock while obstriicted by the vessel. The libelant claims 
that this charge for wharfage is sustainable either as an admiralty lien, 
under gênerai maritime law, or under the présent statute, passed June 
23, 1910 (36 Stats. at Large, 604, c. 373 (Comp. St. § 7783), which 
gives a lien against any vessel, either foreign or domestic, for "re- 
pairs, supplies, or other necessaries, including the use of dry dock or 
marine railway." 

Wharfage as such, like towing, as was held in the case of The J. 
Doherty (D. C.) 207 Fed. 997, is not included vvithin the express lan- 
guage of this statute, when not furnished as an item of a repair bill. 
Wharfage furnished to a vessel undergoing repairs is part of the charge 
giving rise to the statutorv lien. The Geisha (D. C.) 200 Fed. 865 ; 
The Trinidad (D. C.) 251 Fed. 174. If the wharfage charge is not a 
part of the repair bill, then no maritime lien arises unless the services 
hâve been rendered to a boat maritime in character at the time. The 
C. Vanderbilt (D. C.) 86 Fed. 785, and the many cases cited therein. 

It is unnecessary to discuss one question argued in the Vanderbilt 
Case and as to which différence of opinion is shown, viz, as to whether 
a lien for wharfage is valid against a vessel in her home port. It is 
sufficient to say that, even if a wharfage lien can arise in a home port, 
no such lien can be considered, unless rendered to an object maritime, 
in character, and hence within admiralty jurisdiction. As was said in 
The J. Doherty, supra, a lien for wharfage arises from the gênerai 
application of admiralty law. The jurisdiction of admiralty does not 
dépend upon the élément surrounding the object, but upon whether it 
is maritime in its character or use. The Blackheath, 195 U. S. 361, 25 
Sup. Ct. 46, 49 L. Ed. 236; Postal Telegraph Co. v. P. Sanford Ross 
(D. C.) 221 Fed. 105. 

In the Vanderbilt Case, supra, it was held that no lien can be con- 
sidered maritime which does not bave to do with a vessel that is en- 
gaged in navigation, or is being laid up at a wharf, directly as a prépa- 
ration for continued navigation ; in other words, that wharfage cannot 
be treated as the basis for a maritime lien, where it is ec[uivalent to 
storage or dockage of a vessel completely, for the time being, with- 
drawn from navigation, as if drawn ont on the bank, or on ways, to lie 
like a chattel in storage, entirely separated from its maritime activities. 
Further, a maritime lien outside the statute can arise only where crédit 
is given to the vessel, and not to the owner or charterers. The J. 
Doherty, supra. 

[2] Without regard, therefore, to any distinction between services 
rendered to a vessel in her home port, as distinguished from those 
rendered in any other place, and giving the fédéral and state statutes 
the utmost possible extent of application, it is évident that, when the 
insurance company refused to repair the boat and the owner abandoned 
her, she ceased to be a maritime object, or an inanimate object being 
prepared for maritime purposes, and no maritime lien could arise for 
her care. If she sank or was abandoned in such position as to block 
the property of another person, the party responsible therefor was 
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guilty of a tort, for which action in damages would lie, rather than 
any implied contract to pay for services rendered. 

Thus the libelant defeats his own claim of a maritime lien, if he 
admits that the vessel was abandoned by its owner, and was either 
allowed to sink through the Hbelant's own failure to care for the boat, 
or through the reHnquishment by the owner of his rights to treat the 
vessel as a navigating instrument. It will be noted that if the vessel 
should subsequently be raised and restored to a condition of maritime 
activity, the possessory lien would of itself be broad enough to include 
a charge for storing the vessel; but, again, the amount of damage, 
which would be measured by the expense of getting the vessel out of 
the way, and which would be recoverable for her interférence with the 
use of the slip which she was blocking, could not be based upon the 
theory of giving the vessel crédit for allowing her to inflict thèse dam- 
ages, and again would not be a maritime lien for wharf âge rendered. 

In the suit at bar, the libelant had a right to treat the vessel as a 
structure capable of being repaired, so as to navigate further, just so 
long as the owner or those responsible for the vessel allowed her to 
remain there for that purpose. The responsibility to détermine when 
she had been abandoned, or whether she would be abandoned, rested 
upon the owner, or the insurance company, who might be subrogated 
to his rights. 

The repair bills are for labor, material, and services rendered dur- 
ing this period. It must be inferred that the insurance moneys are 
sufficient to make this question one of practical moment, and that they 
are the real object of enforcement of this lien, rather than the old and 
abandoned hull, which it would seem has been surrendered to the insur- 
ance companies, and which has been replaced as the object of this suit 
by the insurance money. 

Until the question was determined as to whether the vessel would 
be repaired, a charge for wharfage would certainly support a maritime 
lien, which might become worthless if the boat were ultimately aban- 
doned, but which would be good as against any substantial property 
interest represented by the boat up to that time. Until the Smith was 
abandoned, wharfage charges should therefore be treated as a part of 
the repair bill, and as a sufficient basis for the maritime lien. But the 
fumishing of a wharf for this purpose ceased on January 11, 1918, 
when the vessel sank, and after which time she certainly was not, in 
the contemplation of any of the parties, being repaired, or held pending 
completion of the repairs, or the adjustment of the payment therefor. 
After the boat was sunk, the interposition of the question of tort termi- 
nated the maritime lien for the repair bill. 

The libelant, therefore, should recover a reasonable charge for the 
use of the wharves up to January 11, 1918, and the question of what 
would be a reasonable amount therefor will be referred to a commis- 
sioner to hear and report. The balance of the claim for wharfage will 
be dismissed without préjudice to the prosecution of any other cause 
of action to which the libelant may be entitled. 
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THE ALECTOR. 
(District Court, E. D. Virginia. March 16, 1920.) 

1. SeAMEN ®=3ll — EnTITLED TO MEDICAL TREATMENT AND MAINTENANCE, IF DIS- 

EASE IS XOT DUE TO FAULT. 

Seamen are entitled to a reasonable allowance for thelr maintenance 
and euro, if taken ill wliile in the ship's service, or witlùn a reasonable 
time thereafter, arising from causes incident to thelr employment; but 
the right to c-ure does not Involve liabllity for disease arising from their 
own vices or gross acts of indiscrétion. 

2. Seambn <®=>20 — Déduction fbom wages or diseased seaman for hospital 

TBEATMENT. 

Where a foreign seaman, after slgning up, but before leaving port, con- 
tracted a loathsome disease, and on arrivai at a port of the United States 
was detalned for ti-eiitment in l:osi)ital at expense of the shlp, under Im- 
migration Act Feb. 5, 1917, § 35 (Conip. St. 1918, Comp. St. Ann. Supp. 
1919, § 4289%ss), and régulations thereunder, the ship hcld entitled to de- 
duct from his vv'ages the aniount so paid for his treatment. 

In Admiralty. Suit by Anker W. Henriksen against the steamship 
Alector. Decree for respondent. 

Henry Bowden, of Norfolk, Va., for libelant. 

Hiram M. Smith, U. S. Atty., of Richmond, Va., and Frank C. Miller, 
Asst. U. S. Atty., of Norfolk, Va., for respondent. 

WADDILL, District Judge. This case turns upon the question of 
whether a ship may deduct from the wages of a seaman an amount 
paid by the ship in settlement of a bill against it for hospital charges, 
incurred by order of the immigration authorities, for treatment of a 
loathsome disease with which he was affected upon landing in this 
country, and for which he was properly put in hospital by the authori- 
ties. The f acts briefly are that the libelant shipped at Rotterdam on or 
about the 20th day of October, 1919, on the Alector, for a voyage to 
a port in the United States, as carpenter, representing himself to be 
compétent and physically fit. At the time of signing up, he was free 
from disease. Shortly before the departure of the ship on her voyage, 
he contracted a venereal disease, not of a sufficiently aggravated char- 
acter to prevent his perf orming his duties on the ship, but which made 
him amenable to inspection, and subject to the opération of the 
United States immigration laws, and he was taken from the ship and 
sent by the proper governmental authorities to the United States Public 
Health Hospital near Norfolk, where he was treated and discharged, 
and, not being an American citizen, a bill of $27 was rendered against 
the ship's agents for his cure, and paid by them as the law required. 
The libelant thereupon filed the libel in this case to recover the balance 
of wages due him of $27, claiming he was not liable for such charge, and 
that the ship could not properly deduct the same from the wages due 
him. 

There is nothing better settled, perhaps, in the maritime law, than 
that seamen are entitled to payment of wages lawfully due them, to- 
gether with a reasonable allowance for their maintenance and cure, if 
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taken ill while in the ship's service, or witliin a reasonable time there- 
af ter, arising from causes incident to their employment ; but the right 
to cure does not include liability for disease arising from their own 
vices or gross acts of indiscrétion. This view is amply supported by 
the authorities. Chandler v. The Annie Buckman, 5 Fed. Cas. 449, 
No. 2,591a; Pierce v. Patton, 19 Fed. Cas. 636, No. 11,145; The 
Mary Sanford (D. C.) 58 Fed. 926; The Bouker No. 2,241 Fed. 831, 
833, 154 C. C. A. 533, and note; 35 Cyc. 1200, 1201, and cases cited; 
The Ellen Little (D. C.) 246 Fed. 151, and cases cited— the last-named 
case bearing especially upon the right to deduct from seamen's wages 
on account of damages sustained by reason of failure faithfulîy to per- 
form their duties. 

That the libelant was a person not entitled to land in the United 
States, except temporarily for treatment, and then to be subject to the 
laws and régulations respecting the admission of aliens affected with a 
loathsome disease, is not denied, and that he was subject to détention 
and treatment in hospital at the expense of the ship is entirely clear 
from the provisions of Immigration Act Feb. 5, 1917, 39 Stat. 874, §§ 
11, 32, 35 (Comp. St. 1918, Comp. St. Ann. Supp. 1919, §§ AlW^^i, 
4289141", 4289j4ss), and subdivision 5 of the Régulations promulgated 
pursuant to the act by the Commissioner of Immigration. That this 
expense was lawfully incurred on account of the ship, and has been 
paid by the ship, is likewise not in dispute, and, so far as the govern- 
ment is concerned, it has no further interest in the matter. 

The sole question hère involved is whether the ship should be reim- 
bursed the expense thus incurred, by déduction of the amount from 
the wages due the libelant. If the ship was not originally liable for 
the cure of the libelant under circumstances such as hère, there would 
seem to be no good reason why, if she has been put to expense and 
required to pay for such cure by the government, against her consent, 
she should not deduct the same from the wages due; and it will be so 
ordered, and the libel dismissed. 
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BERNHARDT v. CITY & S. RY. CO. 

PHŒBUS V. SAME. 

(Court of Appeals of District of Colmuliia. Submitted Fel)rnary 5, 1920. De- 

clUed Mardi 1, 1020.) 

Nos. P,29S, 3290. 

1. Dépositions (g=95 — Counsel may read part desired, if not fragiientary 

OR MISLEADIKG. 

Couiisel for défendant had a right to read as a part of liis own case so 
mucli of a déposition as he desired, wliicli was not clearly fragmentary 
and misleading. 

2. Dépositions <SS39.5 — Wiien part or depcsition is intkoduced, otiier side 

MAY INTRODDCE ANYTIIING EXPLAINING TUAT INTRODUCED. 

Wliere défendant reads in évidence a part of a déposition, plaintifC may 
présent so nuicli of it as lias a teiulency to explain or contradict wliat lias 
been read by défendant, or, in otlier words, so niiicli as woiild be proper 
as cross-exaniination, if tbe testiniony had beeu given by the witness on 
tiie stand. 

3. Evidence <@=389 — That piiysician had refused to make examination for 

PURPOSE OF TESTIFYING INADMISSIBLE. 

In au action for injuries, teslimony that a piiysician who had attended 
plaintiff refused to mal^e a furtlier examination for the purpose of testi- 
fying for liim was properly excluded. 

4. Evidence <S=89 — I'laintiff may siiow wiiy witness does not testify, 

BUT not TIIAT HE REFUSES TO APPEAR. 

In an action for injuries, plaintiiï nia.y, if he can, overcome the presunip- 
tiou that his attending pliysician's testiniony would be unfavorable by 
showiiig why lie does not testify, but cannot show that the doctor refused 
to aiipear, as he could coerce liis appearanee l)y suhpœna. 

5. Trial <S=>2.>'î(4) — Instructions on imputed négligence of driver im- 

PROPER. AS WITHDRAWING QUESTION OF AGENCY. 

In actions for injuries, where it was a jury question whether driver of 
a truck on which plaintiff s were riding was their agent, an instruction 
that the driver's négligence was not imputable to plaintifCs was properly 
refused. 

6. Neouoencb i©=o9.'?(1) — Motor truck driver's négligence imputable to 

in.3urei) occupants, if tiieie agent, suiiject to tiieib control. 

The négligence of the driver of a motor truck, on which ])laintiffs were 
riding wheii it was struck by a street car, was imputable to tliem, if he 
was their agent or représentative, aud, as such, sul)ject to their directions. 

7. NEGLIGENCE <S=>136(30) — MoTOR VEIIICLE DKIVEB's ACENCY FOR INJURED OC- 

CUPANTS IIELD A .JURY QUESTION. 

In an action for injuries in a collision between a street car and a motor 
truck, conveyiug a party of lioys and girls, évidence that the owner, at 
the request of hls nephew, one of the party, sent the driver to give the 
party a ride, held to make it a question for the jury as to whether the 
driver was the agent of plaintifCs, and suliject to their control and direc- 
tion. 

8. WlTNESSES <&='379(8) — TeSTIMONY not INADMISSIBLE, BECAUSE NOT IN IIAR- 

MONY WITH TESTIMONY ON FORMER TRIAL. 

That a witness on a former trial gave testimony which was not in 
harmony with his testiniony on a subséquent triiil did not render his tes- 
tiniony inadmissible, but went oiily to its credibility. 

Ê=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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a Négligence <&=503(1) — Driveb's négligence not imputable to PERsoNa 

EIDING, IF HE WAS NOT THEIR AGENT. 

If tlie driver of a truck was an employé of the owner, and was not sub- 
ject to the control or direction of tlie persons riding on the truck, and they 
did not exercise any control over hlm, his négligence could not be im- 
puted to them. 

10. Tbial <S=191(8) — Instruction iield erroneous as assuming tiiat persons 

RIDING ON truck WEBE NOT RESPONSIBLE FOR DRIVER'S NEGLIGENCE. 

In an action for injuries suslain<>d in a collision between a street car 
and a motor truck, an instiiiction to flnd for plalntlffs if the street car 
was going at an excessive speed and the accident was caused thcreby, 
providing plaintifCs were not guilty of contributory négligence, was prop- 
erly refused, as assuming that plaintiffs were not responsible for the 
driver's négligence, whlch was a question of fact. 

11. Street eaileoads <S=590(3) — Motorman not absolved feom négligence 

IN FAILING to SOUND GONG BEOAUSE DEIVEB OF VEIIICLE SHOULD HAVE SEEN 
TUE CAR. 

AVhile it was not négligence for a street car motorman to fail to sound 
the gong as he approached a crossiug, if the driver of an approaching ve- 
bicle saw the car approaching, he was not absolved from négligence mere- 
ly because the driver sliould hâve scen the car. 

12. Négligence <@=391 — Duty of persons eiding in hibed veiiicle defined. 

A person riding in a hired vehlcle is not requlred, save under excep- 
tional eircumstanees, to be on the lookout for danger, but may assume 
that the driver wlll exercise proper care and caution ; but if he knows 
that tlie driver is inconnietent or careless, or unaware of a danger, and is 
not taiiing proper précautions, it is his duty to notify the driver, and it 
may devolve upon hini to take soine other sultable action for his own pro- 
tection. 

13. Négligence <S=>136({>) — Négligence and contbibutoey négligence for 
jury, wiien tiieee is evidence tiiebeof. 

Négligence and contributory négligence are only questions for the jury 
when tliere is sonie évidence on whicli they could rest a verdict; and 
if the évidence is sucli that in the opinion of the court ail reasonable men 
would agrée that there was no négligence, the question is for the court. 

14. Appeal and erroe <g=5273 (6) — Général exception to instruction partly 

SOUND INSUFFICIENT. 

If a request for an instruction contains several propositions of 
law, some of which are sound and others not, an exception to the request, 
not specifying any particular part thereof, is too indefinite to require a 
review ; but where the request contains but one proposition of law, the 
exception is sufficient. 

15. Appeal and erboe <S=>724(2) — Assignments should be definite. 

The assignments of error should be detinite. 

Appeal from Suprême Court of the District of Columbia. 

Two actions, by Winfield Bernhardt, a minor, by his next friend, 
William F. Bernhardt, and by Charles E. Phœbus, an infant, by his 
next friend, Edgar E. Phœbus, against the City & Suburban Railway 
Company. From a judgment for défendant in each action, plaintiffs 
appeal. Reversed and remanded, with directions. 

R. F. Downing and M. A. Easby-Smith, both of Washington, D. C, 
for appellants. 

R. J. Whiteford, of Washington, D. C, for appellee. 

^S=For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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S'MYTH, Chief Justice. Thèse cases were tried together in the 
lower court, were submitted to us as one, and as such they will be 
disposed of. 

A party of 30 boys and girls, accompanied by a married couple, were 
conveyed on a motor truck from Washington to Marlboro, where they 
attended a dance. After the dance, they returned on the truck to 
Washington. As they were crossing C street at the intersection of 
Eleventh, N. E., the truck was struck by an east-bound car of the de- 
fendant Company, and thereby injuries were inflicted upon the two 
appellants. From a judgment against them, they appeal. 

[1,2] The déposition of one Richards was taken in another case, 
and it was stipulated between the parties to the cases before us that n 
might be read in those cases "the same as if it had been originally 
taken for that purpose." The plaintififs refused to read it at the 
trial. Thereupon counsel for the défendant offered to read certain parts 
of it. Plaintiffs objected, on the ground that, if the défendant desired 
any part of it, the whole would hâve to be read. The court ruled that 
the entire déposition must be read, but as the testimony of plaintiffs. 
In this we think there was error. Counsel for the company had a 
right to read as a part of his own case so much of the déposition as 
he desired, which was not clearly fragmentary and misleading, and 
thereupon it became the right of the plaintiffs to présent so much of it 
as had a tendency to explain or contradict what had been read by the 
défendant; in other words, so much as would hâve been proper as 
cross-examination, if the testimony had been given by the witness upon 
the stand, instead of through a déposition. Central Coal & Coke Co. 
V. Penny et al., 173 Fed. 340, 346, 97 C. C. A. 600; H. Scherer & Co; 
V. Everest, 168 Fed. 822, 827, 94 C. C. A. 346; Crotty v. Chicago 
Great Western Ry. Co., 169 Fed. 593, 95 C. C. A. 91 ; 18 Corpus 
Juris, § 346, p. 735. 

[3, 4] One of the plaintiffs offered to show that a physician who had 
attended him refused to make a further examination for the purpose 
of testifying for him. The offer was rejected. It having appeared in 
the record that the doctor had treated the plaintiff, it would hâve been 
proper for the défendant to argue that the failure of the plaintiff to^ 
call him as a witness justified the inference that, if called, his testimony 
would be adverse to plaintiff's case. MacConnell v. Wood, 47 App. 
D. C. 424; Huff v. GuHck, 38 App. D. C. 334; Kirby v. Tallmadge, 
160 U. S. 379, 383, 16 Sup. Ct. 349, 40 L. Ed._ 463. It was therefore- 
proper for him to overcome this presumption, if he could, by showing 
why the doctor did not testify. But we think that a statement to the 
effect that the doctor refused to appear in court was immaterial, since 
the plaintiff could hâve coerced his appearance by the service of a sub- 
pœna. It may be that it would hâve been a dangerous experiment, as 
suggested by counsel for the plaintiff, to put the doctor on the stand 
under the circumstances ; but plaintiff was not required to do this. He 
had his choice, either to call him or suffer the effects of the presump- 
tion which the law would raise in the event that he was not called. The 
court did not err in the ruling complained of . 

[5, 6] Nor did the court err in refusing to give the fourth prayer af 
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the plaintiffs, which said in effect that the négligence of the driver was 
not imputable to the plaintiffs. If this had been given, it would hâve 
taken from the jury the question as to whether or not the driver was 
the agent or représentative of the plaintiffs, and, as such, subject to 
their directions. If he was, his négligence would be imputable to them. 
Anthony v. Kiefner, 96 Kan. 194, 150 Pac. 524, L. R. A. 1915F, 876, 
Ann. Cas. 1916E, 264; Markowitz v. Metropolitan Street Railway 
Co., 186 Mo. 350, 85 S. W. 351, 69 L. R. A. 389; Kuchler v. Mil- 
waukee E. R. & L. Co., 157 Wis. 107, 146 N. W. 1133, Ann. Cas. 
1916A, 891. 

[7, 8] By giving the seventh prayer the court told the jury that the 
plaintiffs had borrowed the truck, had hired the driver thereon, and had 
made such driver their agent. Thus the court took from the jury 
the question as to whether or not the driver was the agent of the 
plaintiffs, for whose acts they would be responsible, and resolved 
it as a matter of law. Bayne, the owner of the truck (one of six which 
belonged to him), a bricklayer and contracter, doing business in the 
District, a substantial business man, testified in chief that at the re- 
quest of his nephew, one of the party, he loaned the truck "to take the 
bunch down on a straw ride" ; told Robb, the driver, an employé of 
his, where to meet the party ; that if Robb refused to go he would 
discharge him; that there was no understanding that the boys and 
girls would pay him or Robb anything for the service of the truck; 
and that none of the party, outside of his nephew, ever spoke to him 
with regard to the ride. On cross-examination, he said that Robb 
was working for him at the time when he was operating the truck 
conveying the party; that he regarded himself as responsible for the 
conduct of Robb, even if one of the party was killed through his 
négligence. Robb said that none of the party, except Bayne's nephew, 
spoke to him about making the trip; that he made the trip in obédi- 
ence to the directions of his employer, Bayne ; that the boys and 
girls did not hâve any control over him in regard to the management, 
or direction, or opération of the machine; and that they did not 
attempt to exercise any over him. It is true that Robb at a former 
trial gave some testimony which was not in harmony with the testi- 
mony given in the trial which we are considering, but that did not 
render his testimony inadmissible. It went only to its credibility. 

[9] We hâve not quoted ail the testimony upon the point involved, 
but we are satisfied that what we hâve quoted was sufhcient to require 
the court to submit to the jury the question as to whether or not Robb 
was the agent of the plaintiffs, and subject to their control and direc- 
tion in the opération of the truck, and that it erred in ruling, as a 
matter of law, that he was. If he was an employé of Mr. Bayne, 
and was not subject to their control or direction, and they did not 
exercise any control over him, they were not responsible for his nég- 
ligence, and it could not be imputed to them. Burke v. Anacostia & 
Potomac Ry. Co., 48 App. D. C. 296, and cases there cited. 

[10] The court did not err in refusing to instruct the jury that, if 
they found from the évidence that the street car was going at a speed 
exceeding 15 miles an hour, and the accident was caused thereby, the 
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verdict must be for the plaintiffs, provided the plaintiffs were not 
giiilty of contributory négligence, because this assunied that the plain- 
tififs were not responsible for the neghgence, if any, of Robb, the 
driver. Whether they were or not depended, as we bave just said, 
upon the question of fact as to whether he was subject to their direc- 
tion or independent of them. 

[11] P>y the fifth instruction, part of which was given at the request 
of the défendant and part on the court's own motion, the jury were told 
in efïect that, if the driver of the truck saw "or should hâve seen the 
car of the défendant company while he was such a distance from the 
tracks as that by the exercise of reasonable care he might bave stopped 
the truck in time to bave avoided the accident," it was not neghgence 
for the motorman to fail to sound the gong on bis car as he approached 
the Crossing. We think this was error. Of course, if the driver saw 
the car approaching, there would be no need for the sounding of the 
gong. But this instruction went f urther, and, as a raatter of law, absolv- 
ed the motorman from négligence, even if the driver did not see him. 
The purpose of ringing the bell is to warn, not only those who cannot 
see, but also those who can, and through inattention or other cause fail 
to see. Whether or not their failure to see under such circumstances 
would be contributory négligence is a question not before us. 

The court further instructed the jury, at the request of the défendant, 
that whether the driver was hired bj' the plaintiffs, or by some one else, 
the plaintiffs were not excused from exercising reasonable care for their 
own protection, and that if by the exercise of such care they could 
hâve seen the approaclu of the car in time to hâve saved them.selves from 
injury, or to bave warned the driver in time for him to hâve avoided the 
accident, but f ailed to do so, they would be guilty of contributory négli- 
gence, which would prevent their recovering. Undoubtedly, the plain- 
tiffs were obliged to use reasonable care for their own protection. But 
what did this require of them ? The instruction implies that there was 
évidence in the case sufficient to support a verdict that they had not tak- 
en such précautions for their safety as they should bave taken, and that 
their failure to do so contributed to their injuries. The instruction is 
defended upon the theory that it was the duty of the plaintiffs to ob- 
serve the driver's movements, be on the lookout for danger, and to warn 
him of its nearness ; and this, it is said, is so, even though the jury 
found that the driver was not subject to their control or direction, and 
that they did not control him. 

This présents a question upon which the authorities are in hopeless 
confusion. Mr. Thompson, in his work on Négligence (volume 2, § 
1621), divides them into three classes : Those which hold that a person 
riding as a mère companion or gucst must keep a lookout, and not 
leave that duty entirely to the driver; those holding that the caution to 
be exercised by the person riding, but not driving, whether he is bound 
to keep a lookout and warn the driver or not, is in ail circumstances to 
be determined by the jury ; and those holding "that a person riding with 
a compétent driver, over whom he bas no control, is under no duty to 
maintain a lookout, but may commit that duty to the driver, withont 
sustaining the imputation of contributory négligence — a doctrine which 
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is generally, though not always, confàned to cases of passengers riding 
in conveyances, public or private." As belonging to the last class, he 
cites many décisions. Among them are O'Toole v. Pittsburg R. Co., 
158 Pa. 99, 27 Atl. 737, 22 L. R. A. 606, 38 Am. St. Rep. 830; East 
Tennessee, etc., R. Co. v. Markens, 88 Ga. 60, 13 S. E. 855, 14 L. R. A. 
281; Pyle v. Clark (C. C.) 75 Fed. 644; New York, etc., R. Co. v. 
Steinbrenner, 47 N. J. Law, 161, 171, 54 Am. Rep. 126; Wilson v. N. 
Y., N. H. & H. R. R. Co., 18 R. I. 598, 605, 29 Atl. 300. 
In the East Tennessee case the court said : 

"That a female passenger in a public hack may trust that the driver thpreof 
will exercise proper caution and diligence in avoiding collisions witli railroad 
trains or other things whieh would naturally resuit in injury to a vehicle or 
Its occupants." 

Judge Buffington, speaking for the Circuit Court of Appeals, Third 
Circuit, in Brommer v. Pa. R. R. Co., 179 Fed. 577, 581, 103 C. C. A. 
135, 139 (29 L. R. A. [N. S.] 924), a case cited by the appellee, said: 

"It is true there are cases, but this is not one of them, where a person hlres a 
supposedly capable driver, and being regarded by the law as a passenger for 
hire, and as having no part In the management or control of the vehicle, is 
visited with no duty to help safeguard It." 

If the plaintifïs' theory be correct, they had hired a supposedly cap- 
able driver, and, following the rule stated by Judge Buffington, there 
was no duty resting on them to safeguard the vehicle. 

The Suprême Judicial Court of Massachusetts, in Shultz v. Old Col- 
ony Street Ry. Co., 193 Mass. 309, 79 N. E. 873, 8 L. R. A. (N. S.) 597,. 
118 Am. St. Rep. 502, 9 Ann. Cas. 408, ruled that, if a guest of the driv- 
er of a vehicle "had no ground to suspect incompetency, and no cause 
to anticipate négligence on the part of the driver, and if the impending 
danger, although in part produced by the driver, was so sudden, or of 
such a character, as not to permit or require her to do any act for her 
own protection," she was entitled to recovery. 

The Suprême Court of Calif ornia held in Thompson v. Los Angeles, 
etc., R. Co., 165 Cal. 748, 753, 134 Pac. 709, 712, that, if a "passenger 
is aware that the operator is carelessly rushing into danger, it may be 
incumbent upon him to take proper steps for his own safety." But, 
inferentially, where he is not conscious of the danger, no obligation rests 
upon him to look out for it. "It is a mistake," said the court in 111. 
Cent. R. Co. v. McLeod, 78 Miss. 334, 342, 29 South. 76, 77 (52 L. R. 
A. 954, 84 Am. St. Rep. 630), "to suppose that a passenger in an open 
buggy need not exercise the commonest prudence, the most ordinary 
care, when the danger of his surroundings is apparent." 

As was observed by Judge Marshall in Pyle v. Clark (C. C.) 75 Fed. 

644, 647: 

"It is a matter of common expérience that passengers in a vehicle trust to- 
the driver to avoid the ordinary dangers of the road, and I do not linow of any 
prlnciple of law which requires them to tender advlce, unless conscious of the 
drlver's ignorance or want of care." 

[12] It seems to us that where, for instance, a person hires a taxi- 
cab to convey him f rom his résidence to a dépôt or some other point,. 
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he ïs not requîred, save under exceptional circumstances, to be on the 
lookout for danger at the risk of being charged with contributory nég- 
ligence in case of accident, if he fails to do so. The primary duty of 
caring for the safety of the vehicle and passenger rests upon the driv- 
er, and uniess the danger is known to the passenger he may rely upon 
the assumption that the driver will exercise proper care and caution. 
But if the passenger knows that the driver is incompétent or careless, 
or that he is not aware of a danger known to the passenger, and is not 
taking proper précautions, it is his duty to notify the driver of the péril, 
and it may devolve upon him to insist that the driver shall stop the 
vehicle and allow him to alight, or take some other suitable action for 
his own protection. If the passenger fails in any of thèse respects, he 
may be chargeable with contributory négligence. Anthony v. Kiefner, 
96 Kan. 194, 200, 150 Pac. 524, L. R. A. 1915F, 876, Ann. Cas. 1916E, 
264. Whether the passenger knew of the danger may be inferred by 
the jury frorri the circumstances of the particular case; e. g., if he was 
seated beside the driver, with nothing to obstruct his view, the jury 
might well conclude that he saw the danger, even though he denied 
knowledge of it. We do not, of course, mean to lay down an inflexible 
rule for the government of ali cases, where the passenger bas no right 
to direct the driver, and does not exercise any control over him, be- 
cause there may be some in which the circumstances would require 
that an exception should be made. 

In the light of authority and principle, we are convinced that the part 
of the instruction we hâve been examining is erroneous and should 
hâve been omitted. 

The appellee asserts that our décision in Burke v. Anacostia & Po- 
tomac Ry. Co., 48 App. D. C. 296, seems to décide that a passenger in 
an automobile, where the négligence of the chauflFeur was not impu- 
table to him, could not himself, under any circumstances, be guilty of 
contributory négligence. We did not so hold. The language used must 
be construed in the light of the facts of the case in which it was used. 
We said, quoting from Southern Pacific Co. v. Wright, 248 Fed. 264, 
160 C. C. A. 342, that— 

"Generally it is the duty of the passenger to sit still and say nothing. It 
is his duty, because any other course is fraught with danger. Interférence, by 
laying hold of an operating lever, or by exclamation, or even by direction or 
inqulry, is generally to be deprecated ; in the long run, the greater safety lies 
in letting tlie driver alone." 

It will be noticed that the word "generally" was used. This indicates 
that there may be cases in which the passenger would be guilty of 
négligence contributing to the injury. When the language is construed, 
as it should be, with référence to the position in which Mrs. Burke was, 
it embodies a sound rule of law (Anthony v. Kîefner, supra), and we 
adhère to it. 

[13] Counsel for appellee is correct when he says we hâve often 
decided that questions of négligence or contributory négligence are 
usually for the jury. But they are to go to the jury only where there 
is some évidence upon which the triers of fact could rest a verdict. If 
the évidence is such that, in the opinion of the court, ail reasonable men 
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would agrée that there was no négligence on the part of the plaintiff 
contributing to the accident, the question would be for the court, not 
for the jury. We do not think it necessary to cite any authorities to 
support this elementary proposition. 

Since the ninth prayer of the défendant, given by the court, proceed- 
ed on the assumption that the plaintiffs were responsible, as a matter of 
law, for the négligence of the driver, it was misleading, and should not 
hâve been given, for the reasons heretofore set forth when discussing 
the seventh prayer. 

[14] It is earnestly urged by the défendant that the exceptions taken 
by the plaintiffs to the instructions which we bave been considering, and 
tbe assignment of errors relating to them, are too in-' "mite to require 
or permit their review. To each request the plaintiffs simply noted an 
exception, without specifying any particular part of the request. The 
exception went to the whole request. If a request contains more than 
one proposition of law, some of which are sound and others not, the 
rule invoked bv the défendant would apply (Edgington v. United States» 
164 U; S. 361, 365, 17 Sup. Ct. 72, 41 L. Ed. 467; Rogers v. The Mar- 
shal, 1 Wall. 644, 654, 17 L. Ed. 714; Wash. & Old Dom. Ry. Co. v. 
Slyder, 43 App. D. C. 95, 100; Carmody v. Capital Trac. Co., 43 App. 
D. C. 245, 251, Ann. Cas. 1916D, 706)', but where each contains but 
one proposition of law, an exception such as was taken is sufficient. 
There is but one proposition in the third request. It deals with the 
single question as to whether the négligence of the driver was imputable 
to the plaintiffs ; but the fifth and possibly the sixth are in a différent 
category. The fifth is correct, except as to that part which says that 
there was no duty resting on the motorman to sound the gong, if the 
driver by the exercise of reasonable care could hâve seen the approach 
of the car ; yet the exception covers the correct and incorrect éléments. 
It is there fore ineffective. We hâve, however, dealt with the defective 
exceptions, as well as with the others, for the reason that, since a new 
trial must be awarded on account of the latter. we deem it proper that 
our view of the law touching the former should be known when that 
trial takes place. 

[15] WHiat bas been said relative to exceptions to instructions is also 
applicable, ordinarily, to assignments of errors. They, too, should be 
definite ; but the reason requiring this is not so imperative as in the case 
of instructions. Their definiteness is demanded, to the end that the 
trial court may be pointedly advised as to what the objection relates to, 
so that it may bave an opportunity to eliminate the vicions part, if any, 
and thus save the expense and delay of a new trial. 

The judgments are reversed, at the cost of the appellee, with direc- 
tions to grant a new trial according to the views expressed in this opin- 
ion. 

Reversed. 
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•R. P. ANDREWS PAPER CO. v. DISTRICT OF COLUMBIA.* 

(Court of Appeals of District of Coltimbia. Submitted December 2, 1919. 
Decided March 1, 1920.) 

No. 3267. 

L DlSTElCT OF COLUMBIA €=>22 OCCUPANCT OP BPACE UNDEE SIDEWALK UN- 

DEB PERMIT SUBJEOT TO POLICE EEQUI.ATIONS. 

Occupancy by an abutting owner of space under a street in the District 

of Columbia, under a permit, is subject to ail reasonable police reguiations, 

and if the space occupied is required by the public, the abutting owiier's 

Interest instantly must yield to that of the publie. 

2. DisTEicT or Columbia <S=>22 — Act authobizing commissioneks to colleot 

BENTAL FOE OCCUPANCY OF SPACE UNDEE STEEET PEOSPECTIVE ONLY. 

Act Sept 1, 1916, § 7, authorizlng the commissloners of the District of 
Columbia to collect rent from users of space under streets, was not in- 
tended to affect vested interests, or rights under permits previously Is- 
Bued pursuant to building reguiations, providing that no charge would be 
made for use of the space, and applies only to permits Issued thereafter. 

Smyth, Chlef Justice, dissenting, 

Appeal from Suprême Court of the District of Columbia. 

Action by the District of Columbia against the R. P. Andrews Paper 
Company. Judgment for the District of Columbia, and défendant ap- 
peals. Reversed and remanded. 

M. D, Rosenberg and E. Hilton Jackson, both of Washington, D. C, 
for appellant. 

C. H. Syme, Corp. Counsel, and F. H. Stephens, Asst. Corp. Counsel, 
both of Washington, D. C, for the District of Columbia. 

ROBB, Associate Justice. This is an appeal from a judgment for 
the appellee, plaintiff below, in an action to recover rent for space un- 
der the sidewallc adjacent to appellant's store building in this city. 

The facts, as agreed upon by the parties, are substantially as fol- 
lows : On October 17, 1791, there was promulgated, under the direc- 
tion of Président Washington, a building régulation providing that no 
vaults should be permitted under the streets without the consent of 
the commissioners, and thereafter such permission was sought and ob- 
tained under reguiations requiring the payment of what in effect was a 
permit fee by the applicant, but no other charge was prescribed. As 
early as 1897 the reguiations specifically provided that no charge would 
be made for the occupancy of such public space under sidewalks, "ex- 
cept the usual permit fee." On July 27, 1912, when the permit to con- 
struct the vault occupied by appellant was issued to appellant's lessor, 
the building reguiations contained the foUowing provisions: 

"No charge wiil be made for the occupancy of public space by vaulta or 
areas, except the usual permit fee, and ail permits for such occupancy are 
subject to revocation by the commissioners at any time without compensation 
when the vault space is needed for public use or improvements." 

This paragraph became section 123e in the Revised Building Régula- 
tions of 1913, and was headed "No Charge for Occupation of Space." 

or other cases p«e Bame toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
•Certlorarl granted 252 U. S. — , 40 Sup. Ct. 481, 64 L. Ed. — . 
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The régulations further in effect provided that, upon notice from the 
commissioners of the District that the vault space was required for 
certain specified public purposes, the owners would vacate so much 
of such space as in the judgment of the commissioners should be nec- 
essary. The régulations further provided that the form of the agree- 
ment to be signed by the applicant should contain the following: 

"And this permit is acceptée! with the understanding that the occupation of 
the vault space is permitted merely as an accommodation to the owner of the 
abuttlng premlses, and that no right, title or interest of the public is in any 
way waived or abridged thereby, except as expressed in sald permit and the 
conditions aforesaid." 

Thèse provisions became section 124 of said revision of 1913. The 
permit hère involved contained a provision that it was issued "subject 
to the provisions of the building régulations of the District of Colum- 
bia." 

It thus appears that from 1791 to 1897 permits were issued upon the 
payment of a permit fee. From 1897, down to and including the date 
when the permit hère involved was issued, the building régulations 
specifically provided that no charge would be made for the occupancy 
of vault space, "except the usual permit fee." 

Section 7 of the Act of September 1, 1916 (39 Stat. 716), provided: 

"That hereafter the commissioners of tlie District of Columbia are authorized 
and directed to assess and coUect rent from aU users of space occupied under 
the sidewalks and streets in the District of Columbia, which said space is 
occupied or used in connection with the business of said users." 

Régulations looking to the enforcement of this statute were promul- 
gated by the commissioners, and this suit was brought to enforce the 
collection of rent for the vault space occupied by appellant under the 
permit heretofore mentioned. It is the contention of the District that 
appellant's rights are to be measured by the provision in the régulations 
in force when the permit was issued, namely, that "no right, title, or 
interest of the public is in any way waived or abridged," and hence that 
appellant is a raere licensee, subject to the will or pleasure of the 
commissioners. 

Appellant, on the other hand, contends that, as its permit was is- 
sued subject to the provisions of the building régulations, ail the pro- 
visions of those régulations must be considered in determining the 
rights of appellant; that one of those conditions was that no charge 
would be made, other than the usual permit fee ; that, having construct- 
ed the vault upon conditions set forth in the régulations, which specif- 
ically were made applicable by the permit, appellant obtained a valuable 
right, of which it may not be deprived summarily ; tliat Congress must 
be presumed to hâve intended the préservation of vested interests, 
and therefore that the statute of 1916 must be given a prospective in- 
terprétation. 

In 3 Dillon on Mun. Cor. (5th Ed.) § 1178, the learned author says: 

"In many citles lot proprietors upon streets are permitted or not for- 
bidden to make openings in the sidewalks, in order to obtain an entrance into 
the basement or cellar. It is also the usage that owners of buildings may 
make openings under the sidewalk or street to obtain additional cellar room." 
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In Gregsten v. Chicago, 145 111. 451, 34 N. E. 426, 36 Am. St. Rep. 

496, the court ruled: 

That "it is the gênerai doctrine that municipalities, under the power of 
exclusive control of their streets, niay allow any use of them consistent wlth 
the i>ul)lic objects for which they may be held;" that "a clty under spécial 
legishitive aurhnrity, as well as its gênerai powers, may grant permits for and 
régula io the huilding of i-anlts under the .streets, alley.s and .sidewalks, and 
roquire such compensation for the privilège as it may deem reasoiiahle and 
just, when such perniils relate solely to such use of the alleys, etc., as Is in no 
wise incoiisistent wilh thcir use by the public; and such permit when accepted 
and actod on by the IioUler hy making costly improvements required, will con- 
stitute a contract betweon the city and such holder, irrévocable at the uiere 
will of the City." 

In Tacoma Safety Deposit Co. v. Chicago, 247 111. 192, 93 N. E. 153, 
31 L. R. A. (N. S.) 868, 20 Ann. Cas. 564, the court reaffirmed the doc- 
trine that, where contractual relations exist between the city and the 
occupant of vault space, the rights of the occupant may not be abridged 
summarily. In the Minor Privilège Cases, 131 Md. 600, 102 Atl. 1014, 
the municipality attempted to revoke ail permits for the occupation of 
public space, including awnings, areaways, vaults, etc. ; the real pur- 
pose, as the court found, being to require the holder of such permits to 
make annual payments for the privilèges enjoyed. The court, after 
an exhaustive examination of the question, ruled that this might not be 
done ; that the attempted revocation was not in the exercise of police 
power, but primarily to obtain revenue. The court said : 

"No one would expend any considérable sum of money for tlic ornamentatlon 
of lus property and boneflt of his business, and pay for the privilège, if lie 
supposed that it could be taUcn fi'om hiin tbe next da.y, month, or year, unless 
lie paid such additional sum as that or somc otlier board exacted of him." 

See, also, Babbage v. Powers, 130 N. Y. 281, 29 N. E. 132, 14 L. 
R. A. 398. 

[1,2] In the présent case there is no contention that the space oc- 
cupied by appellant is needed for public purposes, nor is it charged 
that appellant bas failed to comply with any condition affixed to its 
permit. Every occupant of public space under such permits is subject, 
of course, to ail reasonable police régulations, and, if the space occupied 
by him is required by the public, his interest instantly must yield to 
that of the public. Thèse conditions materially affect the value of the 
privilège enjoyed. The provision in the act of 1916 is in no sensé a 
police measure ; its sole purpose being to provide revenue. It must be 
assumed that in the enactment of this provision Congress intended to 
préserve vested interests. The vault in question having been erected 
upon condition that no charge would be made for use of the space oc- 
cupied, we are of the view that Congress did not intend to abridge the 
right of appellant bv the enactment of this statute. The orovision 
relied upon by the District, to the efifect that no right, title, or interest 
of the public is in any way waived or abridged, is followed by the 
words, "except as expressed in said permit and the conditions afore- 
said" ; and those conditions, as we hâve seen, mean that, while no 
charge will be exacted for the occupancy of such public space, the 
rights of the public are paramount, and upon a proper showing of pub- 



1020 263 FEDERAL REPORTER 

lie necessity the occupation of the space must be restricted or ter- 
minated. We raie, therefore, that the statute in question was intended 
to apply, and does apply, only to permits thereaf ter issued. 

The judgment is reversed, and case remanded for further proceed- 
ings. 

Reversed and remanded. 

SMYTH, Chief Justice, dissents." 



SAKS & CO. V. DISTRICT OF COLUMBTA. * 

(Court of Appeals of District of Colunibia. Submitted December 2, 1919* 
Decided March 1, 1920.) 

No. 3268. 

Appeal from Suprême Court of the District of Columbla. 
Action by the District of Columbla agalnst Saks & Co. From a Judgment 
for the District of Columbla, défendant appeals. Reversed and remanded. 

M. D. Rosenberg and E. Hilton Jackson, both of Washington, D. C, for ap- 
pellant. 

O. H. Syme, Corp. Counsel, and P. H. Stephens, Asst Corp. Counsel, botli 
of Washington, D. C, for the District of Columbla. 

ROBB, Associate Justice. As the facts hère do not differ materially from 
those in R. P. Andrews Paper Co., a Corporation, v. District of Columbla, 4& 

App. D. C. , 263 Fed. 1017, just decided by thls court, our rullng must be the 

same as in tliat case. The judgment, therefore, Is reversed and case remanded 
for further proceedings. 

Reversed and remanded. 

SMYTH, Chief JusUce, dlssenta. 



LISNER y. DISTRICT OF COLUMBIA. * 

(Court of Appeals of District of Columbla. Submitted December 2, 1919. 
Decided March 1, 1920.) 

No. 3269. 

Appeal from Suprême Court of the District of Columbla. 

Action by the District of Columbla agalnst Abraham Llsner. From a Judg- 
ment for the District of Columbla, défendant appeals. Reversed and re- 
manded. 

M. D. Rosenberg and E. Hilton Jackson, both of Washington, D. C, for ap- 
pellant. 

C. H. Syme, Corp. Counsel, and P. H. Stephens, Asst. Corp. Counsel, both of 
fWashlngton, D. C, for the District of Columbla. 

ROBB, Associate Justice, The facts hère are not materially différent from 
those in R. P. Andrews Paper Co., a Corporation, v. District of Columbla, 49 

App. D. C. , 263 Fed. 1017, just decided by thls court. Our rullng, therefore, 

must be the same as in that case. The Judgment Is reversed and case re- 
manded for further proceedings. 

Reversed and remanded. 

SMYTH, Chief Justice, dlssenta. 

•Certlorari granted 262 U. S. — , 40 Sup. Ct 482, 64 L. Ed. — . 
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SLATER V. RUGGLES et ux. 

(Court of Appeals of District of Columbla. Submitted Jan. 9, 1920. Dedded 

March 1, 1920.) 

No. 3290. 

1. Exchange or pkopeety <S=»3(1)— Wheee induced bt feaud, mat be set 

ASIDE. 

Where, In negotlating an exchange of properties with plalntlfifs, de- 
fendant made représentations concerning the status and value of liis 
properties, whlch were untrue, and made for the obvious purpose of de- 
ceiving plaiutiffs, and which did deceive them, the transactions may be 
set aside in equity. 

2. Equity <S=147 — Préjudice is PBiNcrPAX. test of iruLTirABiousNESs. 

Wliethor défendant has been prejudiced by the alleged multifariousness 
of the bill Is the principal test 
S. Equity <g=>149— Bill in suit bt husband and wife held not multi- 

ÏARIOUS. 

A blll by husband and wife, seeking to set aslde for fraud exchanges of 
properties separately owned by them for property of défendant, was not 
multifarious, where eaeh of the plaint ifCs had an Interest in the estate of 
the other, and their transactions with défendant were so connected and 
Interwoven that the questions in controversy could better be raised In a 
single suit than in separate proceedings. 

4. GANCELLATION of INSTBUMENTS <Ê=>10 No ADEQUATE BEMBDT AT LAW PBE- 

VENTINO EELIEF. 

There is uo adéquate remedy at law, preventing a suit In equity to set 
aside exchanges of properties induced by fraud, whereby défendant ac- 
qulred practically everythlng that plaintiffs possessed. 

5. Cancellation of instruments <S=34(1) — 'Liack of pbejudice is matbexai, 

consideration on question op laches. 

That défendant was not prejudiced by plaintiffs' delay in sulng to set 
aside transactions whereby they were induced by fraud to exchange prop- 
erties with défendant is a material considération on the question of 
lâches. 

Appeal from the Suprême Court of the District of Columbia. 
Suit by Willis R. Ruggles and wife against John G. Slater. From a 
decree for plaintiffs, défendant appeals. Affirmed. 

Henry E. Davis and Charles Poe, both of Washington, D. C, for 
appellant. 

E. S. Duvall and W. G. Gardiner, both of Washington, D. C, for 
appellees. 

ROBB, Associate Justice. Appeal from a decree for the appellees, 
plaintiffs below, in the Suprême Court of the District of Columbia. 

The appellees, husband and wife, in the fall of 1912, were living on a 
farm owned by Mrs. Ruggles and located near Herndon, Va. This 
farm was worth about $12,000, and the personal property thereon was 
worth about $2,300 in addition. Mrs. Ruggles also owned 15 acres of 
improved land adjoining this farm. Mr. Ruggles owned another farm 
in Nelson county, Va., worth about $15,000, upon which was personal 

^zsFor ottaer cases see same toplc & KBY-NUMBER. in ail Key-Numbered Dlgests & Indexe* 
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property of the value of about $1,200. In addition to thïs property, 
upon which there was no incumbrance, husband and wife had about 
$6,000 in cash. Within about a year, through their dealings with ap- 
pellant, a real estate operator in the District of Columbia, they had 
lost and he had gained practically everything they had possessed. 

Early in 1916 appellees filed their bill to hâve the various transactions 
set aside, and for other incidental and appropriate relief. In the final 
paragraph of his answer to the bill, appellant averred that complainants 
had an adéquate remedy at law, that the bill was multifarious, and that 
complainants were guilty of lâches ; but no motion was made to dis- 
miss the bill. Voluminous testimony was introduced by both parties, 
and the trial court, in a written opinion, caref uUy reviewed the évidence, 
and found that f raud was practiced upon appellees, as alleged in their 
bill. 

[ 1 ] We shall not review the évidence hère, since we agrée with the 
trial court. The various représentations made by appellant, conceming 
the status and value of the properties in this District which he exchang- 
«d with appellees, were untrue, and were made for the obvious purpose 
of deceiving, and actually did deceive, appellees. Appellant's conduct, 
f rom the time he met appellees until he had absorbed practically every- 
thing they possessed, was characterized by such a lack of good faith 
that no other conclusion under the évidence could hâve been reached 
by the trial court. It was nothing short of a persistent and consistent 
scheme to deceive and defraud appellees, and the law would suffer re- 
proach, were the suggestion to be entertained that the chancellor was 
without jurisdiction to right the wrong. 

[2, 3] As to the contention that the bill was multifarious, little need 
be said. No motion was made to dismiss the bill, nor was such a motion 
made at the conclusion of appellees' évidence. Appellant introduced 
évidence upon ail the issues made, and it cannot be successfully contend- 
ed that he has been prejudiced in any way by the alleged multifarious- 
ness ; and that, af ter ail, is the principal test. "The rule against multi- 
fariousness looks to the prévention of needless expense, complexity 
of the proceedings, and unnecessary prolixity of the pleadings, ail of 
which manifestly tend to delay and annoyance." 10 R. C. L. 430; 
Emerson v. Gaither, 103 Md. 564, 64 Atl. 26, 8 L. R. A. (N. S.) 738, 
7 Ann. Cas. 1114; Williams v. Crabb, 117 Fed. 193, 54 C. C. A. 213, 59 
L. R. A. 425. In Gains v. Chew, 2 How. 619, 642 (11 L. Ed. 402), 
the court, in considering this question, said : 

"Every case must be governed by Its own drcumstances ; and as theSe are 
as diverslfied as the names of the parties, the court must exercise a sound dis- 
crétion on the subject Whilst parties should nôt be subjected to expense and 
inconvenience, in litigating matters In wlilch they hâve no tnterest, multi- 
plicity of suits should be avolded, by iinidng in one bill ail who hâve an la- 
terest in the principal matter in controversy, though the interest may hâve 
arisen under distinct contracts." 

Hère each of the appellees had an interest in the estate of the other. 
Their transactions with appellant were so connected and interwoven 
that the questions in controversy could better be raised in a single suit 
than in separate proceedings. 
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[4] The contention that appellees had an adéquate remedy at law is. 
without merit. Curriden v. Middleton, 232 U. S. 633. 34 Sup. Ct. 458, 
58 L. Ed. 765, is not in point, for as observed by the court in that case, 
there was "no attempt to rescind, to follovv a spécifie fund, or to estab- 
lish a trust." 

[5] The question of lâches remains. Owing to the complexity of the 
transactions between thèse parties, and the surrounding circumstances, 
we agrée with the trial court that there has been no such lack of dili- 
gence as to defeat the bill. Bradley v. Davidson, 47 App. D. C. 266; 
Conkling v. N. Y. Life Ins. & Trust Co., 49 App. D. C. 166, 262 Fed, 
620, présent term. It does not appear that appellant was prejudiced in 
any way by the lapse of time hère, and that is a material considération. 
Southern Pac. Co. v. Bogert et al., 250 U. S. 483, 39 Sup. Ct. 533, 63 
L. Ed. 1099; Mcintire v. Pryor, 173 U. S. 38, 19 Sup. Ct. 352, 43 L- 
Ed. 606. 

Einding no error in the record, we affirm the decree, with costs. 

Afifirmed. 
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